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ADVERTISEMENT. 


This  work  oontains  the  statates  of  this  State  of  a  general  nature  in  foroe;  and  also 
uinotations  thereon,  taken  from  the  decisions  of  the  Supreme  Court  reported  in  the 
twenty-eight  volumes  of  the  Ohio  Beports. 

The  arrangement  of  subjects  adopted  in  the  former  editions  of  Swan's  Statates  has 
become  so  fkmiliar  to  those  who  consult  the  laws,  that  even  a  systematic  classifioa- 
tion  would  be  less  conyenient  and  acceptable  to  the  public.  No  change,  therefore, 
in  the  arrangement  of  the  laws,  has  been  made  in  this  work,  except  that,  where  a 
section  of  a  law  has  been  repealed  and  a  new  section  enacted,  the  latter  has  been  in- 
troduced into  the  place  of  the  former.  The  amendatory  section  thus  substituted  for 
the  repealed  section  is  printed  in  smaller  type  than  the  original  law,  so  as  to  be  read- 
fly  distinguished  from  it;  and  a  marginal  note  is  also  annexed,  stat&g  that  the 
section  is  an  amendment,  the  time  when  it  waa  passed,  and  wheif  it  took  effect. 
This,  howerer,  has  been  done  in  those  cases  only,  in  which  the  text  would  be  better 
undeistood  by  the  substitution. 

The  notes  of  decisions  in  the  first  nine  volumes  of  the  Ohio  Beports,  as  they  were 
prepared  by  J.  S.  Swan  for  his  edition  of  1841  of  the  Statutes,  were  adopted  by  L.  J. 
Critchfidd  in  making  his  annotations  to  this  work,  so  far  as  they  were  found  to 
be  applicable  to  the  Statutes  now  in  force;  and  without  alteration  or  modification, 
except  where  it  became  necessary  in  order  to  combine  them  with  notes  of  subse- 
quent decisions,  or  to  adapt  them  to  the  present  state  of  the  law. 

The  notes  of  the  decisions  reported  in  the  last  nineteen  volumes  of  the  Ohio  Be- 
ports, including  the  eight  volumes  of  the  Ohio  State  Beports,  and  also  the  Index, 
were  prepared  by  L.  J.  Critchfield.  Notes  of  some  of  the  decisions  contained  in 
ihe  ninth  volume  of  the  Ohio  State  Beports,  taken  from  the  proof  sheets,  are  also 
added. 

In  preparing  the  notes  of  the  decisions,  great  care  has  been  taken  not  to  omit  any 
decision  which  illustrates,  or  is  applicable  to  the  subject  matter  of  the  laws  or  the 
new  constitution.  The  notes  frequentiy  embody  extracts  from  prior  statutes  or  re- 
ferences thereto,  where  they  are  the  subject  of  tiie  note,  or  tend  to  render  it  pertinent 
toihetext 
Columbus,  At^wt  1,  I860. 
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Mmoen. — 1__ 
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8.  Of  treaaon. 

ARTIGLIIY. 


1.  Of  the  exaeatfra  power.— (Jftfrad.*  «m 
AmtndmenUy  ArtieU  XfJ.)— Time  of  ehooa- 
Ing  deeton.— Who  maj  be  aleoted  presi- 
dent. In  oaae  of  the  remoral,  fcc,  of  the 
preaident.  hia  powan  derolTe  on  Tioe  preal- 
dent.  —  Preaident^a  oompenaation.  —  HIa 
oath. 

S.  Powers  and  dntiea  of  the  preaident.— Of  lift- 
king  treatlea. — Power  of  ^ypointmenft. 

S.  Further  powers  and  dotiea. 

ABnOUBIII. 

XHl  JUSIOLIlL  POWHH. 

1  Of  the  Jodlelal  powara.— Coneamlng  the 

Jodgea. 
S.  Jnriadietkn.— (IMt   dmm    attmred:     $te 


1.  Of  state  records. 

2.  Of  dtiaenship.— Of  IhgltiTa  eriminali.— Of 

fhgitlra  alares. 

8.  Of  new  states.-Of  the  territory  of  the  Uni- 
ted States. 

4.  BepabUoan  Ibrm  of  goremment  gnanmtM 
to  the  sereral  states. 

ARTIOLBY. 
its  to  the 


ARTIOLB  YL 

L  Of  the  pnbUo  debt— Of  the  sapnme  lawfiT 
the  land.— Of  the  constltatlonal  oath  and  a 
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ABiENDMBNTS. 

1.  BJffhts  of  oonadenoe^  speech— pras—f^ 

2.  Of  the  right  to  bear  arms. 
8.  Of  quartering  troopa. 

^  Of  the  right  of  search— salsore— and  gMi- 
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8.  Of  trial  in  criminal  eases,  and  the  rii^flC  a 
deftndant. 

7.  OftrialaindTilcaass. 

8.  OtbailandflnM. 
0.  Of  lights  reaerred. 
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Wb  the  people  of  the  United  States,  in  order  to  form  a  more  perfect  onion,  estab- 
Uah  Jostice,  insore  domestic  tranqoillity,  proTide  for  the  common  defence,  promote, 
the  general  welfare,  and  secnre  the  blessings  of  liberty  to  oorselres  and  onr  poe* 
terity,  do  ordain  and  establish  this  Comstitutioh  vor  ths  fJHimD  States  ov. 
Ambbiga. 
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IS).   [The  octbognphy  and 
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pnnrtaatton  are  mads  to  oosJnm  to  the  original  draogiitj 
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CONBTETUnON   OF  THB  UNITED   STATES. 


ARTICLE  I. 

OV  THB  LBOISLATIYB  POWBK. 

Of  Um  kgiaUtlTv      Sbctioh  1.    All  legislatlye  powers  herein  granted  shall  be  rested  in  a  oongreM 
poww.  of  the  United  States,  which  shall  consist  of  a  senate  and  house  of  representatlyes. 

Of  the  house  of  Sbo.  2.  The  house  of  representatives  shall  be  composed  ef  members  chosen  eveir 
tepreeentadTes.  second  year  by  the  people  of  die  several  states,  and  the  electors  In  each  state  shall 
have  the  analiflcations  requisite  for  electors  of  the  most  numerous  branch  of  the 
state  legislature. 
QuaiifloatloDi  of  No  person  shall  be  a  representative  who  shall  not  have  attained  to  the  age  of 
ihe  mamben.       twenty-five  years,  and  been  seven  years  a  citizen  of  the  United  States,  and  who  shall 

not,  when  elected,  be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 
Apportionment  HepcesentaHves  and  direct  taxes  shalk  be  apportioned  among  the  serveral  states 
of  repretfontatiTes  which  mav  be  incladed  within  this  Union,  according  to  their  respective  numbers, 
and  direct  taxes,  which  shall  be  determined  by  adding  to  the  whole  number  of  firee  persons,  including 
those  bound  to  service  for  a  term  of  years^and  excluding  Indians  not  taxed,  three- 
fifths  of  all  other  persons. 
Oongas.  The  actual  enumeration  shall  be  made  within  three  years  after  the  first  meeting 

of  the  congress  of  the  United  States,  and  within  every  subsequent  term  of  ten  years, 
Nomber  of  repi*-  in  such  manner  as  they  shall  by  law  direct.  The  number  of  representatives  shall 
tentadvee.  not  exceed  one  for  every  thirty  thousand,  but  each  state  shall  have  at  least  one  rep- 

resentative ;  and  until  such  enumeration  shall  be  made,  the  state  of  New  Hampshire 
shall  be  entitled  to  chuse  three,  Massachusetts  eighk  Rhode  Island  and  Providence 
Plantations  onCj  Connecticut  five,  New  York  six.  New  Jersey  four,  Pennsylvania 
eight,  Delaware  one,  Maryland  six,  Yirginia  teik,  North  Carolina  five.  South 
Carolina  five,  and  Georgia  three. 
Vacancies.  When  vacancies  happen  in  the  representation  fh)m  any  state,  the  executive  an- 

thority  thereof  shaH  issue  writs  of  election  to  fill  such  vacancies. 
Of  their  oileen.       The  hoase  of  repreeentatlTes  shall  chuse  their  speaker  and  other  officers;  and 

shallhave  the  sole  power  of  impeachment. 
Of  the  senate  Seo.  3.    The  senate  of  the  United  States  shall  be  composed  of  two  senators  from 

each  state,  chosen  by  the  legislature  thereof,  for  six  years ;  and  each  senator  shall 
have  one  vote. 
Their  dassee.  Im  mediately  after  they  shall  be  assembled  hi  consequence  of  the  first  election, 

they  shaH  be  divided  as  equally  as  may  be  into  three  classes.    The  seats  of  the 
senators  of  the  first  class  shall  be  vacated  at  the  expiration  of  the  second  year,  of 
Tacaneles.  the  second  class  at  the  expiration  of  the  fourth  year,  asd  of  the  third  class  at  the 

expiration  of  the  sixth  year,  so  that  one-third  aMty  be  chosen  erery  second  vear, 
and  if  vacancies  happen  by  resignation,  or  otherwise,  during  the  recess  of  the  legis- 
lature of  any  state,  the  executive  thereof  may  make  temporary  appointments  until 
the  next  meeting  of  the  legislature,  which  shall  then  fill  such  vacancies. 
Qoallfloadotts  of  ^o  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age  of  thirty  years, 
the  senators.        and  been  nine  years  a  citizen  of  the  United  States,  aad  who  shall  not,  when  elected, 

be  an  inhabitant  of  that  state  for  which  he  shall  be  chosen. 
Of  the  vice  presi-     The  vice  president  of  the  United  States  shall  be  president  of  the  senate,  but  shall 
dent  have  no  vote,  unless  they  be  equally  divided. 

Of  the  officers  of      The  senate  shall  chuse  their  other  ofllcers,  and  also  a  president  pro  tempore,  in 
the  senate.  the  absence  of  the  vice  president,  or  when  he  shall  exercise  the  office  of  presidoBi 

of  the  United  States. 
Of  fanpeaehment     The  senate  shall  have  the  sole  power  to  try  all  impeachments.    When  sitting  for 
that  purpose,  they  shall  be  on  oath  or  affirmation.    When  the  president  of  the  Uni- 
ted States  is  tried,  the  chief  Justice  shall  preside :  and  no  person  shall  be  convicted 
withottt  the  concurrence  of  two  thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  fh>Bi 

office,  and  disqualification  to  hold  and  ei\)oy  any  office  of  honour,  trust  or  profit  under 

the  United  States :  but  the  party  convicted  shall  nevertheless  be  liable  and  sut^ject 

to  indictment,  trial,  Judgment  and  punishment,  according  to  law. 

*M%aBtr.  of  elect-     Bjsjo.  4.    The  times,  places  and  manner  of  holding  elections  for  senators  and  rep- 

hig  members  of  resentatives,  shall  be  prescribed  in  each  state  by  the  legislature  thereof;  but  the 

''^'iV*^-  oangress  may  at  any  time  by  law  make  or  alter  such  regulations,  except  as  to  the 

jplaccs  of  chusibg  senators. 
Of  the  meeting  «r     The  congress  shall  assemble  at  least  once  in  every  year,  and  such  meeting  shall 
Ri^gsess.  'be  on  the  first  Monday  in  December,  unless  they  shall  by  law  appoint  a  different 

dav. 
rn«ei««f.eaeh        Sbo.  5.    Each  house  shall  be  the  Judge  of  the  elections,  returns  and  quali^cations 
house.  of  its  own  members,  and  a  mi^rity  of  each  shall  constitute  a  quorum  to  do  busi* 

ness;  but  a  sosaller  number  Biay  adjourn  from  ds^r  to  day,  amd  may  be  authorised 
to  compel  the  attendance  of  absent  members,  in  such  manner,  and  under  such  pen- 
alties as  each  house  may  provide. 
Ezpoifton.  Each  boose  may  <lBtemiBe  the  rules  of  Its  proeeedi&gs.  punish  Its  members  ibr 

disorderly  behaviour,  and,  with  the  concurrence  of  two  thirds,  expel  a  member. 

Jonmal,  and  yeas     Each  house  shall  keep  a  Journal  of  its  proceedings,  and  from  time  to  time  publish 

and  nays.  the  same,  exoepang  such  parts  as  may  in  their  Judgment  require  secrecy;  and  the 

yeas  and  nays  of  the  members  of  either  house  on  any  question  shall,  at  the  desise 

of  one  fifth  of  those  present,  be  entered  on  the  JonniaL 

QUaymaamoHB,     Neither  house,  during  the  session  of  congress,  shall,  without  the  consent  of  the 
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other,  ftdjomn  for  more  than  three  days,  nor  to  any  other  place  than  that  in  which 
the  two  houses  shall  be  sitting. 

Sec.  6.    The  senators  and  representatives  shall  receive  a  compensation  for  their  Oompenaatlon. 
•erriees,  to  be  ascertained  by  law,  and  paid  ont  of  the  treasury  of  the  United  States,  privdegei  of  tht 
They  shall  in  all  cases,  except  treason,  felony  and  breach  of  the  peace,  be  privi-  mAmbAn  fttw 
leged  flrom  arrest  daring  their  attendance  at  the  session  of  their  respective  houses,  ^'^  ^^  ^ 
and  in  going  to  and  returning  fh>m  the  same :  and  for  any  speech  or  debate  in  either  *P®^<^- 
house,  they  shall  not  be  questioned  in  any  other  place. 

No  senator  or  representative  shall,  dnring  the  time  fbr  which  he  was  elected,  be  Bzclasfem  from 
appointed  to  any  civH  office  under  the  authority  of  the  United  States,  which  shall  offloe. 
have  been  created,  or  the  emoluments  whereof  shall  have  been  encreased  during 
such  time:  uid  no  person  holding  any  office  under  the  United  States,  shall  be  a 
member  of  either  house  during  his  continuance  in  office. 

Sbo.  7.    All  bills  for  raising  revenue  shall  originate  in  the  house  of  representa-  RtTvniw  UUs. 
tives ;  but  the  senate  may  propose  or  concur  with  amendments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representatives  and  the  senate,  Manner  of  pM» 
•hall,  before  it  become  a  law,  be  presented  to  the  president  of  the  United  States ;  if  log  bUls. 
he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it«  with  his  objections  to  that 
house  in  which  it  shall  have  originated,  who  shall  enter  the  objections  at  lar^e  on 
their  journal,  and  proceed  to  reconsider  it.  If  after  such  reconsideration  two  thirds 
of  that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  objec- 
tions, to  the  other  house,  by  which  it  shall  likewise  be  reconsidered,  and  if  approved 
1^  two  thirds  of  that  house.  It  shall  become  a  law.  But  in  all  such  cases  the  votes 
of  both  houses  Shall  be  determined  by  yeas  and  nays,  and  the  names  of  the  persons 
voting  for  and  against  the  bill  shall  be  entered  on  the  journal  of  each  house  re- 
spectively. If  any  bill  shall  not  be  returned  by  the  president  within  ten  days  (Sun- 
days excepted)  after  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in 
Hke  manner  as  if  he  had  signed  it,  unless  the  congress  by  thehr  adijournment  pre- 
vent Its  return,  in  which  case  it  shall  not  be  a  law. 

Every  order,  resolution,  or  vote  to  which  the  concurrence  of  the  senate  and  honse  Orden,  rMolo- 
of  representatives  may  be  necessary  (except  on  a  question  of  adjournment)  shall  tions  and  votas. 
be  presented  to  the  president  of  the  United  States ;  and  before  the  same  shall  take 
effect,  shall  be  approved  by  him,  or  being  disapproved  by  him.  shall  be  repassed  by 
two  thirds  of  the  senate  and  bouse  of  representatives,  according  to  the  rules  and 
limitations  prescribed  in  the  case  of  a  bilL 

Sbo.  8.    The  congress  shall  have  power 

To  lay  and  collect  taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and  pro-  Gonanl^.^, 
▼fde  for  the  common  defsnce  and  general  welfare  of  the  united  States ;  but  all  cf  eongnas. 
duties,  imposts  and  excises  shall  be  uniform  throughout  the  United  States ; 

To  borrow  monw^  on  the  credit  of  the  United  States ; 

To  regulate  commerce  with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  on  the  sutiject 
of  bankruptcies  throughout  the  United  States ; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and  fix  the  stan- 
dard of  weights  and  measures ; 

To  provide  for  the  punishment  of  counterfeiting  the  securities  and  cnnent  coin 
of  the  United  States ; 

To  establish  post  offices  and  post  roads ; 

To  promote  the  progress  of  science  and  usefU  arts,  by  securing  for  limited  times 
to  authors  and  inventors  the  exclusive  right  to  their  respective  writings  and  discov 
eries; 

To  constitute  tribunals  inf^srior  to  the  supreme  court ; 

To  define  and  punish  piracies  and  felonies  conmiltted  on  the  high  seas,  and  offencea 
against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning 
captures  on  land  and  water : 

To  raise  and  support  armies,  but  no  appropriation  of  mon^  to  that  use  shall  be 
fbr  a  longer  term  than  two  years ; 

To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  regulation  of  the  land  and  naval  forces ; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppresa 
Insurrections  and  repel  invasions ; 

To  provide  for  organizing,  arming,  and  disciplining,  the  militia,  and  for  govemhif 
such  part  of  them  as  may  be  employed  in  the  service  of  the  United  States,  reserving 
to  the  states  respectively,  the  appointment  of  the  officers,  and  the  authority  of 
timining  the  militia  according  to  the  discipline  prescribed  by  congress ; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such  district  (not 
exceeding  ten  miles  square)  as  may,  by  cession  of  particular  states,  and  the  accep- 
tanoe  of  congress,  become  the  seat  of  the  government  of  the  United  States,  and  to 
txercise  Uke  authority  over  all  places  purchased  by  the  consent  of  the  legislature  of 
the  state  in  which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needitil  buildings ,-— and 

To  make  all  laws  which  shall  be  necessaiy  and  proper  for  carrsring  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this  constitution  in  the  gov- 
irnment  of  the  Uaited  Stales,  or  in  any  department  or  officer  thereof 

Beg,  9,   The  migration  or  importatioii  of  such  persons  as  any  of  the  states  now 
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or  MO-  existing  sliall  tliink  proper  to  admit,  shall  not  be  prohibited  by  the  oongress  prioi 
to  the  year  one  tboasand  eight  hundred  and  eight,  bat  a  tax  or  duty  may  be  im 
posed  on  such  importation,  not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when  in 
cases  of  rebellion  or  invasion  the  public  safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation,  or  other  direct,  tax  shall  be  laid,  unless  in  proportion  to  the  censnt 
or  enumeration  herein  before  directed  to  be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state.  No  preference 
shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one  state 
over  those  of  another :  nor  shall  vessels  bound  to,  or  ftom,  one  state,  be  obliged  to 
enter,  clear,  or  pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  in  consequence  of  appropriation! 
made  by  law ;  and  a  regular  statement  and  account  of  the  receipts  and  expend!- 
tures  of  all  public  money  shall  be  published  fh>m  time  to  time. 

Ko  title  of  nobility  shall  be  granted  by  the  United  States :  and  no  person  holding 
any  office  of  profit  or  trust  under  them,  shall,  without  the  consent  of  the  congress, 
accept  of  any  present,  emolument,  office,  or  title,  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state. 
UmHationsofUie  Sbc'  10.  No  state  shall  enter  into  any  treaty,  alliance,  or  confederation;  grant 
pomn  of  Individ-  letters  of  marque  and  reprisal ;  coin  money;  emit  bills  of  credit;  make  any  thing 
""'  '^'^  but  gold  and  silver  coin  a  tender  in  payment  of  debts ;  pass  any  bill  of  attainder, 

ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts,  or  grant  any  title  of 
nobility. 

No  state  shall,  without  the  consent  of  the  congress,  lay  any  imposts  or  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing  it's  in* 
spection  laws :  and  the  net  produce  of  all  duties  and  imposts,  laid  bv  any  state  on 
imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the  United  SUtes ;  and 
all  such  laws  shall  be  subject  to  the  revision  and  controul  of  the  congress.  No  state 
shall,  withoat  the  consent  of  congress,  lay  any  duty  of  tonnage,  keep  troops,  or 
ships  of  war  in  time  of  peace,  enter  into  any  agreement  or  compact  with  another 
state,  or  with  a  foreign  power,  or  engage  in  war,  unless  actually  invaded,  or  in  such 
imminent  danger  as  will  not  admit  of  delay. 

ARTICLE  II. 

OF  THB  BXBOUTIYB. 

Of  the  eiwath«     ^'^'  ^*    "^^^  executive  power  shall  be  vested  in  a  President  of  the  United  States 
pomr.  of  America.    He  shall  hold  his  office  during  the  term  of  four  years,  and,  together 

with  the  vice  president,  chosen  for  the  same  term,  be  elected,  as  follows 

Each  state  shall  appoint,  in  such  manner  as  the  legislature  thlk-eof  may  direct,  a 
number  of  electors,  equal  to  the  whole  number  of  senators  and  representatives  to 
which  the  state  may  be  entitled  in  the  congress :  but  no  senator  or  representative, 
or  person  holding  an  office  of  trust  or  profit  under  the  United  States,  shall  be  ap- 
pointed an  elector. 
Attend:  ue  C^^®  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  two  per 

Ammdmtnttf       8ons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same  state  with  them* 
Art,  XIL)i  selves.    And  they  shall  make  a  list  of  all  the  persons  voted  for,  and  of  the  number 

of  votes  for  each ;  which  list  they  shall  siffn  and  certify,  and  transmit  sealed  to 
the  seat  of  the  government  of  the  United  States,  directed  to  the  president  of  the 
senate.  The  president  of  the  senate  shall,  in  the  presence  of  the  senate  and  house 
of  representatives,  open  all  the  certificates,  and  the  votes  shall  then  be  counted. 
The  person  having  the  greatest  number  of  votes  shall  be  the  president,  if  such  num- 
ber be  a  minority  of  the  whole  number  of  electors  appointed ;  and  if  there  be  more 
than  one  wno  have  such  m^ority,  and  have  an  equal  number  of  votes,  then  the 
house  of  representatives  shall  immediately  chuse  by  ballot  one  of  them  for  presi- 
dent; and  if  no  person  have  a  m^ority,  then  from  the  five  highest  on  the  list  the 
said  house  shall  in  like  manner  chuse  the  president.  But  in  ch using  the  presi- 
dent, the  votes  shall  be  taken  by  states,  the  representation  iVom  each  state  having 
one  vote ;  a  auorum  for  this  purpose  shall  consist  of  a  member  or  members  from 
two  thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a 
choice.  In  every  case,  after  the  choice  of  the  president,  the  person  having  the 
greatest  number  of  votes  of  the  electors  shall  be  the  vice  president  But  if  there 
should  remain  two  or  more  who  have  eqiud  votes,  the  senate  shall  chuse  fkom 
them  by  ballot  the  vice  president.] 
[T%is  doMU  attogaher  altered  €md  svppMed  by  the  ZTI.  amendment.] 
Time  of  ehoodng  The  congress  mav  determine  the  time  of  chusing  the  electors,  and  the  day  on 
electors.  which  they  shall  give  their  votes ;  which  day  shall  be  the  same  throughout  the 

United  States. 

Who  maybeeleo-     No  person  except  a  natural  bom  citizen,  or  a  citisen  of  the  United  States,  at  the 

ted  president.       time  of  the  adoption  of  this  constitution,  shall  be  eligible  to  the  office  of  president; 

neither  shall  any  person  be  eligible  to  that  office  who  shall  not  have  attained  to  the 

age  of  thirty-five  years,  and  been  fourteen  years  a  resident  within  the  United 

States. 

In  case  of  the  re-     In  case  of  the  removal  of  the  president  fh>m  office,  or  of  his  death,  resignation. 

moral,  &e.of  the  or  inability  to  dischaige  the  powers  and  duties  of  the  said  office,  tho  same  shall 

pnddfnt,  his      devolve  on  the  vice  president,  and  the  congress  may  by  law  provide  for  the  case  of 
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TemoTaL,  death,  resignation,  or  Inability,  both  of  the  president  and  yice  president,  powarjdjrdlwco 
declaring  what  officer  sliall  then  act  as  president,  and  such  officer  shall  act  accor-  ^^  pneiamt. 
ding\y,  until  the  disability  be  removed,  or  a  president  shall  be  elected. 

The  president  shall,  at  stated  times,  receive  for  his  services,  a  compensation,  which  Preeldent's  oon- 
shall  neither  be  encreased  nor  diminished  during  the  period  for  which  he  shall  have  pensatloii. 
been  elected,  and  he  shall  not  receive  within  that  period  any  other  emolument 
from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  following  oath  or 
affirmation : — 

^  1  do  solemnly  swear  (or  affirm)  that  I  will  Authfully  execute  the  office  of  presi-  His  oath, 
''dent  of  the  United  States,  and  will  to  the  best  of  my  ability,  preserve,  protect  and 
**  defend  the  constitution  of  the  United  States. 

Sac.  2.    The  president  shall  be  commander  in  chief  of  the  army  and  navy  of  the  Powen  aad  do* 
United  States,  and  of  the  militia  of  the  several  states,  when  called  into  the  actual  ties  of  the  pnA 
service  of  the  United  States;  he  may  require  the  opinion,  in  writing,  of  the  princi-  dent 
pal  officer  in  each  of  the  executive  departments,  upon  any  subject  relating  to  the 
duties  of  their  respective  offices,  and  he  shall  have  power  to  grant  reprieves  and 
pardons  for  offences  against  the  United  States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  senate,  to  make  of 
treaties,  provided  two  thirds  of  the  senators  present  concur ;  and  he  shall  nominate,  ties, 
and  by  and  with  the  advice  and  consent  of  the  senate,  shall  appoint  ambassadors.  Power  of  appoint, 
other  public  ministers  and  consuls,  judges  of  the  supreme  court,  and  all  other  offi-  meat 
cers  of  the  United  States,  whose  appointments  are  not  herein  otherwise  provided 
for,  and  which  shall  be  established  oy  law :  but  the  congress  may  by  law  vest  the 
appointment  of  such  inferior  officers,  as  they  think  proper,  in  the  president  alone. 
In  the  courts  of  law,  or  in  the  heads  of  departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that  may  happen  during 
the  recess  of  the  senate,  by  granting  commissions  which  shall  expire  at  the  end  of 
their  next  session. 

Sbg.  3.  He  shall  fh>m  time  to  time  give  to  the  congress  information  of  the  state  Farther  powns 
of  the  Union,  and  recommend  to  their  consideration  such  measures  as  he  shall  end  daties. 
judge  necessary  and  expedient :  he  may,  on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them,  and  in  case  of  disagreement  between  them,  with  respect 
to  the  time  of  adjournment  he  may  adjourn  them  to  such  time  as  he  shall  think 
proper ;  he  shall  receive  ambassadors  and  other  public  ministers ;  he  shall  take  care 
that  the  laws  be  faithftdly  executed,  and  shall  commission  all  the  officers  of  the 
United  States. 

Sbg.  4.  Tlie  {iresident,  vice  president  and  all  civil  officers  of  the  United  States, 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason,  bri- 
bery, or  other  high  crimes  and  misdemeanors. 

ARTICLE  III. 

OV  THB  JUDIOIJLBT. 

Sbg.  1.    The  judicial  power  of  the  United  States,  shall  be  vested  in  one  supreme  of  the  jadldal 
court,  and  In  such  inferior  courts  as  the  congress  may  from  time  to  time  ordain  and  powers, 
establish.    The  judges,  both  of  the  supreme  and  inferior  courts,  shall  hold  their  Conoeraing  the 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for  their  services,  judges, 
a  compensation^  which  shall  not  be  diminished  during  their  continuance  in  office. 

Sbg.  2.    The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity,  arising  un-  jutedietloa. 
der  this  constitution,  the  laws  of  the  United  States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority; — to  all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls;— to  all  cases  of  admiralty  and  maritime  jurisdiction  ; — to  (TkueJause alter 
controversies  to  which  the  United  States  shall  be  a  party ;— to  controversies  between  ed:  see  Amend- 
two  or  more  states ;— between  a  state  and  citizens  of  another  state  j— between  citl-  «»«•<*>  -^^  ^I-) 
sens  of  different  states,— between  citizens  of  the  same  state  claiming  lands  under 
grants  of  different  states,  and  between  a  state,  or  the  citizens  thereof,  and  foreign 
states,  citizens  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls,  and  those  Orlghial  snd  ap> 
in  which  a  state  shall  be  party,  the  supreme  court  shall  have  original  jurisdiction,  pellate    jorlidic^ 
In  all  the  other  cases  before  mentioned,  the  supreme  court  shall  have  appellate  ju-  tloo. 
risdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and  under  such  regulations 
as  the  congress  shall  make. 

The  trial  of  all  crimes,  except  In  cases  of  impeachment,  shall  be  by  jury ;  and  such  Of  trial  teerimes 
trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been  committed ;  but 
when  not  committed  within  any  state,  the  trial  shall  be  at  such  place  or  places  as 
the  congress  may  by  law  have  directed. 

Sac.  3.    Treason  against  the  United  States,  shall  consist  only  in  levying  war  Of  tnaam. 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort    No 
person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two  witnesses  to  the 
same  overt  act,  or  on  confession  in  open  court. 

The  congress  shall  have  power  to  declare  the  punishment  of  treason,  but  no  at- 
tainder of  treason  shall  work  corruptiou  of  blood,  or  forfeiture  except  during  the 
ife  of  the  person  attainted. 
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ARTICLE   IV. 

MI80BLLA1IBOU8  PROYISIOVS. 

OTicateneevte.       Seo.  1.    Full  fsith  and  credit  shall  be  given  in  each  state  to  the  pnblic  acts 

records,  and  judicial  proceedings  of  every  other  state.    And  the  congress  may  bt 

general  laws  prescribe  the  manner  in  which  such  acts,  records  and  proceedings  shaH 

be  proved,  and  the  effect  thereof. 

Of  ddBenahip.  Sec.  2.    The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immim^ 

ties  of  citizens  in  the  several  states. 
Of  ftigitiv«  erim-     A  person  charged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall  flee 
iinl«^  from  Justice,  and  be  found  in  anoDher  state,  shall  on  demand  of  the  executive  an* 

thority  of  the  state  fVom  which  he  fled,  be  delivered  up,  to  be  removed  to  the  state 
havlhg  Jurisdiction  of  the  crime. 
Of  ftigitiv«ilvrBS.  No  person  held  to  service  or  labour  in  one  state,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  disdiarged 
from  such  service  or  labour,  but  shall  be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labour  may  be  due. 
Ofaewsteftsi.  Sbo.  3.    New  states  may  be  admitted  by  the  congress  into  this  Union;  but  no 

new  state  shall  be  ibrmed  or  erected  within  the  Jurisdiction  of  any  other  state;  nor 
any  state  be  formed  by  the  Junction  of  two  or  more  states,  or  parts  of  states,  without 
the  consent  of  the  legislatures  of  the  states  concerned  as  well  as  of  the  congress. 
Of  the  terrltoxyof     The  congress  shall  have  power  to  dispose  of  and  make  all  needf^il  rules  and  regu- 
dMUnitadStetM.  lations  respecting  the  territory  or  other  property  belonging  to  the  United  States; 
and  nothing  in  this  constitution  shall  be  so  construed  as  to  pr^udice  any  claims  of 
the  United  States,  or  of  any  particular  state. 
Bepablkaa  Ibnn     Sbo.  4.    The  United  States  shall  guarantee  to  erery  state  in  this  Union  a  republi- 
of  govemment     can  form  of  government,  and  shall  protect  each  of  them  against  invasion ;  and  on 
f«»»^^toth«  application  of  the  legislature,  or  of  the  executive  (when  the  legislature  cannot  be 
8«vom  statei.      convened)  against  domestic  violence. 

ARTICLE  V. 

AniBDdments  to  The  congress,  whenever  two  thirds  of  both  houses  shall  deem  it  necessary,  shall 
tbs  eonititotkm.  propose  amendments  to  this  constitution,  or,  on  the  application  of  the  legislatures 
of  two  thirds  of  the  sereral  states,  shall  call  a  conyentlon  for  proposing  amendments, 
which,  in  either  case,  shall  be  valid  to  all  intents  and  purposes,  as  part  of  this  con- 
stitution, when  ratified  by  the  legislatures  of  three  fourths  of  the  several  states,  or 
by  conventions  in  three  fourths  thereof,  as  the  one  or  the  other  mode  of  ratification 
may  be  proposed  by  the  congress ;  provided  that  no  amendment  which  may  bt 
made  prior  to  the  year  one  thousand  eight  hundred  and  eight  shall  in  any  manner 
affect  the  first  and  fourth  clauses  in  the  ninth  section  of  the  first  article ;  and  that 
no  state,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the  senate. 

ARTICLE  VI. 

Of  the  pabUe  All  debts  contracted  and  engagements  entered  into,  before  the  adoption  of  this 

OAt.  constitution,  shall  be  as  valid  against  the  United  States  under  this  constitution,  as 

under  the  confederation. 
Of  th»  aapnnw     This  constitution,  and  the  laws  of  the  United  States  which  shall  be  made  in  pur* 
law  of  the  lAnd.     suance  thereof;  and  all  treaties  made,  or  which  shall  be  made,  under  the  authority 

of  the  United  States,  shall  be  the  supreme  law  of  the  land ;  and  the  Judges  in  every 

state  shall  be  bound  thereby,  any  thing  in  the  constitution  or  laws  of  any  state  to 

the  contrary  notwithstanding. 
Of  the  eoMtita-     The  senators  and  representatives  before  mentioned,  and  the  members  of  the  sev- 
tfoMl oa^end  a  eral  state  legislatures,  and  all  executive  and  Judicial  ofllcers,  both  of  the  United 
~"*— t.       States  and  of  the  several  states,  shall  be  bound  by  oath  or  aflArmation,  to  support 

this  constitution;  but  no  religious  test  shall  ever  be  required  as  a  qualification  to  any 

office  or  public  trust  under  the  United  States. 

ARTICLE  VII. 

Batltsatton  The  ratification  of  the  conventions  of  nine  states,  shall  be  sufficient  for  the  estab 

lishment  of  this  constitution  between  the  states  so  ratifying  the  same. 

Dome  ih  Convention  by  the  unanimous  consent  of  the  states  present  the  seven* 
teenth  day  of  September  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  eighty  seven  and  of  the  Independance  of  the  United  States  of  America  the 
twelfth    In  witness  whereof  we  have  hereunto  subscribed  our  names? 

QEO.  WASHINGTON,  PretiderU, 
Attest:  William  Jackson,  Secretary. 

The  convention  of  a  number  of  the  states,  having,  at  the  time  of  their  adopting  ths 
constitution,  expressed  a  desire.  In  order  to  prevent  misconstruction  or  abuse  of 
its  powers,  that  ftirther  declaratory  and  restrictive  clauses  should  be  added,  con* 
gress,  at  tne  session  begun  and  held  at  the  city  of  New  York,  on  Wednesday,  the 
4th  of  March,  1789,  proposed  to  the  legislatures  of  the  several  states  twelve 
amendments,  ten  of  wnich  only  were  adopted.    They  are  the  ten  flrst  following 
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AMENDMENTS  TO  THE  CONSTITUTION. 

(ARTICLE  I.) 

Fini  CtnQr^m,  Fint  8e$sion,  March  4thj  1789. 

Congress  shall  make  no  law  respectlnff  an  establishment  of  religion,  or  prohibiting  Rights  of   eo^ 
the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the  press ;  or  the  •dfloo^-tpMoh— 
tight  of  the  people  peaceably  to  assemble,  and  to  petition  the  government  for  a  re-  pn»— potitkn. 
wess  of  grievances. 

(ARTICLE  II.) 

A  well  regslated  militia,  being  neoestaiy  to  the  tecaritj  of  a  Awe  atate,  the  right  Of  the  right  to 
of  tiie  people  to  keep  and  bear  arms,  shall  not  be  InfMnged.  bear  amis. 

(ARTICLE  III.) 

Ko  soldier  riiall,  in  time  of  peace  be  qnartered  in  anj  house,  without  the  consent  or  qnertering 
of  the  owner,  nor  in  time  of  war,  bat  in  a  manner  to  w  prescribed  by  law.  tioiiu. 

(ARTICLE  lY.) 

The  right  of  the  people  to  be  secnre  in  their  persons,  hooses,  papers,  and  effects,  or  the  tiAt  d 
against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no  warrants  leereh  ■efiiw^ 
shall  issae,  but  upon  probable  cause,  supported  bj  oath  or  affirmation,  and  particu-  «ul  genenl 
larly  describing  the  place  to  be  searched,  and  the  persons  or  things  to  be  seized.  ^ 

(ARTICLE  V.) 

Ko  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infkmous  crime,  of  u.,,,...,^. 
unless  on  a  presentment  or  indtctment  of  a  griJid  jiny,  except  in  cases  arising  in  mmUuneats, 
the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  service  in  time  of  war  or  fce. 
public  danger:  nor  shall  any  person  be  subject  for  the  same  offence  to  be  twice  put 
in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public  use,  without  Just 
compensation. 

(ARTICLE  VI.) 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and  of  trial  in 

Eublic  trial,  by  an  impartial  Juiy  of  the  state  and  district  wherein  the  crime  shall  inal  ea8e% 
ave  been  committed,  which  district  shall  have  been  previously  ascertained* by  law,  the  rights  of 
and  to  be  informed  of  the  nature  and  cause  of  the  accusation ;  to  be  confronted  ^-^--^--'^ 
with  the  witnesses  against  him ;  to  have  oompnlsonr  process  for  obtaining  witnesses 
in  his  favour,  and  to  have  the  assistance  of  counsel  for  his  defence. 

(ARTICLE  Til.) 

In  suits  at  common  law.  where  the  value  in  controversy  shall  exceed  twenty  dol-  of  trials  hi  eiril 
lars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  ftiet  tried  by  a  Jury  shall  eases, 
be  otherwise  re-examined  in  any  court  of  the  United  States,  than  aooordlng  to  the 
ivies  of  the  common  law. 

(ARTICLE  YIII.) 

Excessive  bail  shall  not  be  requfared,  nor  excessive  fines  imposed,  nor  cruel  and  Of  baU  aadltaMs. 
unusual  punishments  inflicted. 

(ARTICLE  IX.) 

The  enumeration  in  the  constitution,  of  certain  rights,  shall  not  be  construed  to  of  rights  laserv. 
deny  or  disparage  others  retained  by  the  people.  eO. 

(ARTICLE  X.) 

The  powers  not  delegated  to  the  United  States  by  the  oonstitntlon,  nor  prohibited  Of  p««en 
by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to  the  people.  ed  to  the 

ARTICLE  XI. 
Third  ComgrtSB,  Second  StnUm,  Vecemher  3, 1793. 

The  judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to  any  of  the  JuAoial 
•ait  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United  States  by  power. 
dtiaens  of  another  statOi  or  by  dtisens  or  tubjocts  of  any  foreign  state. 

ARTICLE  XII. 
BigkA  Cmgrm,  Firti  8eB$i<m,  OdtHm  17, 1608. 
The  electors  shall  meet  in  their  respective  states,  and  vote  bv  ballot  for  president  Utener  cr  dMt- 


and  vice  president,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the  same  ing  the  piesldeoi 
state  with  themselves ;  they  shall  name  In  their  ballots  the  person  voted  for  as  pres-  ud  vloe  piei* 
Ident,  and  in  distinct  ballots  the  person  voted  for  as  vice  president,  and  they  shall  ^'"^ 
make  distinct  lists  of  all  persons  voted  for  as  president;  and  of  all  persons  voted  for 
as  vice  presidenly  and  of  the  number  of  votes  for  each,  which  list  they  shall  s%n 
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and  certify,  and  transmit  sealed  to  the  seat  of  the  goTemment  of  the  United  States, 
directed  to  the  president  of  the  senate ; — the  president  of  the  senate  shall,  in 
presence  of  the  senate  and  house  of  representatives,  open  all  the  certificates  and 
the  votes  shall  then  be  counted  ;-r-the  person  having  the  greatest  number  of  votes 
for  president,  shall  be  the  president,  if  such  number  be  a  m^ority  of  the  whole 
numoer  of  electors  appointed ;  and  if  no  person  have  such  minority,  then  from  the 
persons  having  the  highest  numbers  not  exceeding  three  on  the  list  of  those  voted 
for  as  president,  the  house  of  representatives  shall  choose  immediately,  by  ballot, 
the  president  But  in  choosing  the  president,  the  votes  shall  be  taken  by  states,  the 
representation  firom  each  state  having  one  vote ;  a  quorum  for  this  purpose  shall 
consist  of  a  member  or  members  from  two  thirds  of  the  states,  and  a  majority  of 
all  the  states  shall  be  necessary  to  a  choice.  And  if  the  house  of  representatives 
shall  not  choose  a  president  whenever  the  right  of  choice  shall  devolve  upon  them, 
before  the  fourth  day  of  March  next  following,  then  the  vice  president  shall  act  as 
president  as  in  the  case  of  the  death  or  other  constitutional  disability  of  the  president 
The  person  having  the  greatest  number  of  votes  as  vice  president,  shall  l^e  th 
▼ice  president,  if  such  number  be  a  minority  of  the  whole  number  of  electors  ap 
pointed,  and  if  no  person  have  a  majority,  then  fh>m  the  two  highest  numbers  oc 
the  list,  the  senate  shall  choose  the  vice  president;  a  quorum  for  the  purpose  shaL 
consist  of  two  thirds  of  the  whole  number  of  senators,  and  a  minority  of  the  whole 
number  shall  be  necessary  to  a  choice.  But  no  person  constitutionally  ineligible  to 
the  office  of  president  shall  be  eligible  to  that  of  vice  president  of  the  United 
States. 


ABSTRACT  OP  THE  LAWS  OP  THE  UNITED  STATES 

ni  MMLknOV  to  THB 

NATURALIZATION  OF  ALIENS. 


SaoDOir  Bbotiow 

1,  a.  Who  amy  be  admitted  as  eldaeiMi.— form     10.  As  to  alleni  reddhur  In  the  United  States  H- 


of  declararton,  two  years  prior  to  admlerirm,  tween  1808  and  18: 

and  before  whom  made.  11.  As  to  aliens  reddingin  the  United  States  be- 

B.  Oertain  pereone  exempted  from  preceding  tween  1798  and  1802.— What  proof  of  real- 

conditiiMis.  ddooe  reqoired,  and  how  set  fivth  in  record 

4.  AdmisiSon  of  minors  who  arrlred  In  the  Uni-  to  render  admisaion  raUd. 

ted  States  when  not  om  18  years  of  afe.  12.  What  children  of  aliens,  &e.,  deemed  oitt- 

6.  When  widow  and  children  of  deceased  aUen  sens.— Proscribed  persons  not  to  be  admli- 


6.  Oath  upon  admission.  18.  As  to  aliens  resbUng  in  the  United  Statai 

7.  Proof  of  character  and  residence,  before  ad-  J^^^  to  179ft. 

mission,  and  by  whom  to  be  made.  14.  what  state  ooorts  may  a<hnlt  aliens. 

^  ^^^L^L^'f^^i^irS^J^ST^:^^^  M-  «▼•  y««»'  wrtdence  required  beton>  admls- 
thereof-to  ^ddsen  of  country  at  peace  ^^  ,j^  ^j^^  ^^  j^^  u^j^^  g^^^^ 


with  United  States, 
9.  As  to  aliens  resldhig  hi  the  U.  States  in  1812. 


rl81& 


Whc  may  be  ad*  Sbotioh  1.  Any  alien,  being  a  fVee  white  person,  may  be  admitted  to  become  a 
mlttedascitlaen8.tdtizen  of  the  United  States,  or  any  of  them,  on  the  following  conditions,  and  not 

otherwise : 
Form  of  deelara-  Sbo.  2.  FirU:  That  he  shall  have  declared,  on  oath  or  affirmation,  before  the 
tlon,  two  Tears  supreme,  superior,  district  or  circuit  court  of  some  one  of  the  states,  or  of  the  terri- 
SS^'  *°;  T^  toriai  districts  of  the  United  States,  or  a  circuit  or  district  court  of  the  United  Stater, 
whSjn^Sdfl"**  ^^  before  the  clerk  of  either  of  such  courts,(a)  two(fr)  years  at  least  before  his  admis- 
maao.        ^j^^^  ^^^  j^  ^^^  bona  fide,  his  intention  to  become  a  citizen  of  the  United  States, 

and  to  renounce  forever  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 

state  or  sovereignty,  whatever,  and  particularly,  t>y  name,  the  prince,  potentate, 

state  or  sovereignty,  whereof  such  alien  may,  at  the  time,  be  a  citizen  or  subject.(c) 

^'•"J'^  P«25f  Sbc.  3.  From  this  condition  are  exempted,  any  alien,  being  a  ft-ee  white  person, 
•™5J~  *°™  who  was  residing  within  the  limits  and  under  the  Jurisdiction  of  the  United  States 
prMsaing  conoi-  ^^  ^^y  ^^^  between  the  eighteenth  day  of  June,  1798,  and  the  fourteenth  day  of 

April,  1802,  and  who  has  continued  to  reside  within  the  same.(ci) 


(a)  Aet May 96th,  1824, sec B.    8tory,l»:8.  (e)  Aet April  14th,  1803.    8tonr,860. 

(»)  IMd.,seo  4.  (<4  Aotkanh 26th,  1804, sec L    -^ 


8toiy,9IS. 
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8bo.  4.    Any  alien,  being  a  free  white  person  and  a  minor,  nnder  the  age  of  AdmiaBjon  of  nO- 
twenty-one  years,  who  shall  have  resided  in  the  United  States  three  years  next  pre-  ">»  ^^  JT"^ 
eeding  his  arriral  at  the  age  of  twcnty^ne  years,  and  who  shall  have  continued  to  IJhAn^noit* ototS 
reside  therein  to  the  time  he  may  make  application  to  be  admitted  toacitizen  .^,^^_^ 
thereof,  may,  after  he  arrives  at  the  age  of  twenty-one  years,  and  after  he  shall  have  ^ 

resided  five  vears  within  the  United  States,  inclnding  the  three  years  of  his  minority, 
be  admitted  a  citizen  of  the  United  States,  withoat  having  made  the  declaration, 
required  in  the  second  section,  three  years  previous  to  his  admission :  But,  such 
alien  shall  make  the  declaration,  required  therein,  at  the  time  of  his  or  her  admis- 
sion ;  and  shall  fhrther  declare,  on  oath,  and  prove  to  the  satisfaction  of  the  court, 
that,  for  three  years  next  preceding,  it  has  been  the  bona  fide  intention  of  such  alien 
to  become  a  citizen  of  the  United  States ;  and  shall,  in  all  other  respects,  comply 
with  the  laws  in  regard  to  naturalization,  (a) 

Ssa  5.    When  any  alien,  who  shall  have  complied  with  the  condition  specified  in  When  widow  and 
section  second,  and  who  shall  have  pursued  the  directions  prescribed  in  the  second  ^^'^^If'j?'^,,^  ^ 
section  of  the  act  of  April  14, 1802,*  may  die,  before  he  is  actually  naturalized,  the  f!I!*?u!l!!S 
widow  and  the  children  of  such  alien  shall  be  considered  as  citizens  of  the  United        wowm. 
States,  and  shall  be  entitled  to  all  rights  and  privileges  as  such,  upon  taking  the 
oaths  prescdfeed  by  law.  (6) 

*  Ssc.  6.  An  alien  shall,  at  the  time  of  his  application  to  be  admitted,  declare,  on  Oath  upon  sdmis- 
oath  or  affirmation,  before  some  one  of  the  courts  aforesaid,  that  he  will  support  ston. 
the  constitution  of  the  United  States,  and  that  he  doth  absolutely  and  entirely  re- 
nounce and  abjure  all  allegiance  and  fidelity  to  every  foreign  prince,  potentate, 
state  or  sovereignty,  whatever,  and  particularly,  by  name,  tne  prince,  potentate, 
stote  or  sovereign^,  whereof  he  was  before  a  citizen  or  subject;  which  proceedings 
shall  be  recorded  by  the  clerk  of  the  court  (c) 

Sbc.  7.    The  court  admitting  such  alien  shall  be  satisfied  that  he  has  resided  Proofofohsmotv 
within  the  United  States  five  years,  at  least,  and  within  the  state  or  territory  where  andrertdeno^bo- 
such  court  is  at  the  time  held,  one  year,  at  least ;  and  it  shall  ftirther  appear  to  their  **J     *^"'*''"**" 
•atbfaction  that,  during  that  time,  he  has  behaved  as  a  man  of  good  moral  cbarac-  Sn»2L    *"" 
ter,  attached  to  the  principles  of  the  constitution  of  the  United  States,  and  well  dis-  ^™"^ 
posed  to  the  good  order  and  happiness  of  the  same.    The  oath  of  the  applicant 
shall,  in  no  case,  be  allowed  to  prove  his  residence,  id) 

Sbc  8.    In  case  the  alien,  applying  to  be  admitted  to  citizenship,  shall  have  borne  Allen  torenoonea 
any  hcredltanr  title,  or  been  of  any  of  the  orders  of  nobility,  in  the  kingdom  or  52Jfi*lJli5lr*Z 
state  from  which  he  came,  he  shall,  in  addition  to  the  above  requisites,  make  an  S'SSLIr^?^!? 
express  renunciation  of  his  title  or  order  of  nobility,  in  the  court  to  which  his  ap-  S^^Smmo  i^ 
plication  shall  be  made,  which  renunciation  shall  be  recorded  in  the  said  court:  ^ted  sSuee. 
provided,  that  no  alien,  who  shall  be  a  native  citizen,  denizen  or  subject  of  any 
country,  state  or  sovereign,  with  whom  the  United  States  shall  be  at  war,  at  the 
time  of  his  application,  shall  be  then  admitted  to  be  a  citizen  of  the  United 
States.  («) 

Sbo.  9.    But  persons  resident  within  the  United  States  or  the  territories  thereof,  As  to  aUeni  ral- 
on  the  eighteenth  day  of  June,  in  the  year  one  thousand  eight  hundred  and  twelve,  ding  in  the  United 
who  had,  before  that  day,  made  a  declaration,  according  to  law,  of  their  intention  to  8***««  *»  l®**- 
t>ecome  citizens  of  the  United  States ;  or  who,  by  the  existing  laws  of  the  United 
States,  were,  on  that  day,  entitled  to  become  citizens,  without  making  such  declara- 
tion, may  be  admitted  to  become  citizens  thereof,  notwithstanding  they  shall  be  alien 
enemies,  at  the  times  and  in  the  manner  prescribed  bv  the  laws  heretofore  passed  on 
that  sutject :  provided,  that  nothing  herein  contained  shall  be  taken  or  construed  to 
Interfere  with,  or  prevent  the  apprehension  and  removal,  agreeably  to  law,  of  any 
•lien  enemy,  at  any  time  previous  to  the  actual  naturalization  of  such  alien.  (/) 

Sbc.  10.    Any  alien  being  a  free  white  person,  who  was  residing  within  the  limits.  As  to  aliens  nal- 
and  under  the  jurisdiction  of  the  United  States,  between  the  fourteenth  day  of  April,  dins  hi  the  Uni- 
one  thousand  eight  hundred  and  two,  and  the  eighteenth  day  of  June,  one  thousand  SiS***J^iSSf" 
eight  hundred  and  twelve,  and  who  has  continued  to  reside  within  the  same,  may  **"  ■""*  ****^ 
be  admitted  to  become  a  citizen  of  the  United  States,  without  having  made  any  pre- 
vious declaration  of  his  intention  to  become  a  citizen :  provided,  that  whenever  any 
person,  without  a  certificate  of  such  declaration  of  intention,  shall  make  applica- 
tion to  be  admitted  a  citizen  of  the  United  States,  it  shall  be  proved  to  the  satisfac 
tion  of  the  court  that  the  applicant  was  residing  within  the  limits,  and  nnder  the 
jurisdiction  of  the  United  States,  before  the  eighteenth  day  of  June,  one  thousand 
eight  hundred  and  twelve,  and  has  continued  to  reside  within  the  same,  or  he  shall 
not  be  so  admitted :  and  the  residence  of  the  applicant  within  the  limits,  and  nnder 
the  jurisdiction  of  the  United  States,  for  at  least  five  years  immediately  preceding 
the  time  of  such  application,  shall  be  proved  by  the  oath  or  affirmation  of  citizens 
of  the  United  States :  which  citizens  shall  be  named  in  the  record  as  witnesses:  and 
such  continued  resiaence  within  the  limits,  and  under  the  jurisdiction  of  the  United 
States,  when  satisfactorily  proved,  and  the  place  or  places  where  the  applicant  has 
resided,  for  at  least  five  years,  as  aforesaid,  shall  be  stated  and  set  forth,  together 
with  the  names  of  such  citizens,  in  the  record  of  the  court,  admitting  the  applicant; 

(a)  Aet  Hay  96thj  ISai^aoo.  1.  ^  Stcnry,  19m  (df)  Act  14Ui  April,  180^  aec.  1.    8(017, 860. 

•The  aeeond  eectkm  of  the  aet  of  April  li,  1808,  required  an  alien,  when  be  arriTed  In  the  United 
ititee,  to  have  his  name  redslered,  fto.,  wUh  the  elerit  of  the  proper  oooit,  fro.  This  sectioa  was 
tapiatod  ty  aet  ofMay2i,  1888:    Stoiy,  860, 8146 


Sa)  Aet  Hay  96th,  1884.  aBO.1.    Story,  1978.  (<0  Act  14th  April,  180G<,  aee.  1. 

6)  Aet  March  S6th,  1804,  aec.  8.    Story,  948.  («1  Act  15th  April,  1808,  eee.  L 

c)  Aet  14th  April,  1808, aee.L    Story,860.  (/)Aotof  July  80,1818.    Story, 
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XVni  NATURALIZATION   OF   ALIENS. 


otherwise  the  sane  sImUI  not  entitle  him  to  be  considered  and  deemed  a  citizen  of 
the  United  States,  (a) 
Ai  te  Attem  rest-     Sao.  11.    Nothing  In  the  foregoing  section  ten  contained,  shall  be  constnied  to 
dinff  in  the  Uni-  exclude  fh>m  admraslon  to  dtiEensnip^  any  free  white  person  who  was  residing 
{•^^••■jJSXS*"'  within  the  limiu  and  under  the  jurisdiction  of  the  United  States  at  any  time  between 
1788  and  IBWS.      ^j^  eighteenth  day  of  Jane,  one  thousand  seven  hundred  and  ninety-eight,  and  the 
fourteenth  day  of  April,  one  thousand  eight  hundred  and  two,  and  who,  h&ring 
continued  to  reside  therein  without  having  made  any  declaration  of  intention  before 
a  court  of  record  as  aforesaid,  may  be  entitled  to  become  a  citizen  of  the  United 
What   proof  of  States,  according  to  section  three.    Whenever  any  person,  without  a  certificate  of 
lesideDoe  requir-  such  declaration  of  intention  as  aforesaid,  shall  make  application  to  be  admitted  a 
^^^J^Za'^  citizen  of  the  United  States,  it  shall  be  proved  to  the  satisfaction  of  the  court, 
!^i°^bS2i»  ^^^^  '^®  applicant  was  residing  within  the  limits  and  under  the  jurisdiction  of  the 
ramoer  wunwoa  u^ji^^  States,  before  the  fourteenth  day  of  April,  one  thousand  eight  hundred  and 
two,  and  has  continued  to  reside  within  the  same,  or  he  shall  not  be  so  admitted. 
And  the  reskienoe  of  the  applicant  within  the  limits  and  under  the  jurisdiction  of 
the  United  States,  for  at  least  five  years  immediately  preceding  the  time  of  such 
application,  shall  be  proved  by  the  oath  or  affirmation  of  citizens  of  the  United 
States ;  which  citizens  shall  be  named  in  the  record  as  witnesses.    And  such  contin- 
ued residence  within  the  limits  and  under  the  jurisdiction  of  the  United  States, 
when  satisfttctorily  proved,  and  the  place  or  places  where  the  applicant  has  resided 
for  at  least  five  years,  as  aforesaid,  shall  be  stated  and  set  forth,  together  with  the 
names  of  such  dtiaens,  in  the  record  of  the  court  admitting  the  applicant :  other- 
wise the  same  shall  not  entitle  hhn  M>  be  considered  and  deemed  a  citizen  of  the 
United  States.  (5) 
Wbatehlldrsnor     Sac.  12.    The  children  of  persons  duly  naturalized  under  any  of  the  laws  of  the 
•Umm,  lfce.,4B«n-  United  States,  or  who,  previous  to  the  passing  of  any  law  on  that  subject,  by 
sdoitiifliis.  the  government  of  the  United  States,  may  have  become  citizens  of  any  one 

of  the  states,  under  the  laws  thereof,  being  under  the  age  of  twenty-one  years,  at 
the  time  of  their  oarents'  being  so  naturalized  or  admitted  to  the  rights  of  citizen- 
ship, shall,  If  dwelling  in  the  United  States,  be  considered  as  citizens  of  the  United 
States ;  and  the  children  of  persons  who  now  are,  or  have  been  citizens  of  the 
United  States,  shall,  though  born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  be  con^ered  as  citieens  of  the  United  States.    The  right  of  citizenship  shall 
not  descend  to  persons  whose  fathers  have  never  resided  wittiin  the  United  States: 
Proscribed    per^  And  no  person  heretofore  proscribed  by  any  state,  or  who  has  been  legally  convicted 
tons  Dottobssd-  of  having  joined  the  amv  of  Great  Britain  during  the  war  of  the  revolution,  shall 
nittod.  be  admitted  a  citizen,  without  the  consent  of  the  legislature  of  the  state  in  which 

such  person  was  proNScribed.  (c)    Children  of  persons  naturalized  before  the  four^ 
teenth  of  April,  1803,  under  age  at  the  time  of  their  parents'  naturalization,  were, 
if  dwelling  la  the  United  States  on  the  fourteenth  of  April,  1802,  to  be  considered  as 
citizens  of  the  United  States,  (c) 
Ab  to  alltDs  reil-     Sbo.  13.    Any  alien  who  was  residing  within  the  Umits,  and  under  the  jurisdiction 
dlacfak  tbt  P»i-  of  the  United  States,  tiefore  the  twentv-nlnth  day  of  January,  one  thousand  seven 
todBiaies  priori*  hundred  and  ninety -Ave,  may  be  admitted  to  become  a  citizen,  on  due  proof  made 
i<aa>  to  some  one  of  the  courts  aforesaid,  that  he  has  resided  two  years  at  least,  Within 

and  under  the  jurisdiction  of  the  United  States,  and  one  year,  at  least,  immediately 
preceding  his  application,  within  the  state  or  territory  where  such  court  is  at  the 
time  held ;  and  on  his  declaring  on  oath  or  affirmation,  that  he  will  support  the 
constitution  of  the  United  States,  and  that  he  doth  absolutely  and  entirely  renounce 
and  abjure  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state  or  sove- 
reignty, whatever,  and  particularly  by  name,  the  prince,  potentate,  state  or  sove> 
reignty,  whereof  he  was  before  a  citizen  or  subject ;  and,  moreover,  on  its  appearing 
to  die  satisflsction  of  the  court  that,  during  the  said  term  of  two  vears,  he  has  be- 
haved as  a  man  of  good  moral  character,  attached  to  the  constitution  of  the  United 
States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same ;  and  where 
l^e  alien,  applying  for  admission  to  cltlEenshlp,  snail  have  borne  any  hereditary 
title,  or  been  of  any  of  the  orders  of  nobility  In  the  kingdom  or  state  fVom  which  he 
came,  on  his  moreover  making.  In  the  court,  an  express  renunciation  of  his  title  or 
order  of  nobility,  before  he  shall  be  entitled  to  such  admission :  all  of  which  proceed* 
lag,  required  in  this  proviso  to  be  performed  In  the  court,  shall  be  recorded  by  the 
derfc  thereof,  id) 
tHMt  state ooorts     Sbo.  14.    Every  court  of  record,  in  any  individual  state,  having  common  law  ju- 
.  risdiction,  and  a  seal,  and  clerk  or  prothonotary,  shall  be  considered  as  a  district 
oourt,  within  the  meaning  of  the  naturalization  act ;  and  every  alien,  who  may  have 
been  naturalized  In  any  such  court,  shall  enjoy  the  same  rights  and  privileges,  as  If 
he  had  been  naturalised  in  a  district  or  circuit  court  of  the  United  States,  (e) 
Wff  yean*  xeii-     Sbc.  15.    No  person  who  shall  arrive  in  the  United  States,  after  February  the 
denee     requM  seventeenth,  1815,  shall  be  admitted  to  become  a  citizen  of  the  United  States,  who 
beftMre  at^siloii  g^all  not,  for  the  continued  term  of  five  years  next  preceding  his  admission,  have 
SL!r*?«   nniSwWed  within  the  United  States,  without  being  at  any  time  during  the  said  five 
gg^  after  18l£  7®*^*  ^^  ^^  ^-^  territory  of  the  United  States.  (/) 

(a)  Aet  Hay  24,  ins.    Btoiy,  S14B;  and  MeStory,UM. 

^b)  Aot  ttd  March,  1816,  see.  2.    Story,  1589. 

'c)  Caaq»beU«.Oordnii,eGr.  199.— Aot  14lli April, UOS, see. 4.    Sfeocy.SCO. 

U)A0( April  14th,  180S,Beo.l.    Story.W). 

«)A0fc  April  14th,  1m3;  000.8.  If)  Aol  Haieh  8S,  1818,  see.  11    8tQf7,18M 
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XX  CONSTITUTION   OF   THE   STATE   OF   OHIO    OF   1802. 

8GHSDTJLB.  BionoH 

gionoH  4.  Prior  laws. 

1.  Of  raita  and  claims  under  territorial  gorem-       5.  Temporaxy  state  seaL 

ment.  6.  The  first  election. 

2.  Former  fines  and  official  bonds.  7.  The  first  apportionment  of  lepresentatiaa. 
8.  Eonner  officers. 

Wb,  the  people  of  the  eastern  dfyision  of  the  territory  of  the  United  States,  north 
west  or  the  river  Ohio,  having  the  right  of  admission  into  the  general  government, 
as  a  member  of  the  Union,  consistent  with  the  constitution  of  the  United  States, 
the  ordinance  of  congress  of  one  thousand  seven  hundred  and  eiglity-seven,  and 
of  the  law  of  congress,  entitled  "  an  act  to  enable  the  people  of  the  eastern  division 
of  the  territory  of  the  United  States,  northwest  of  the  nver  Ohio,  to  form  a  con- 
stitution and  state  government,  and  for  the  admission  of  such  state  into  the  Union, 
on  an  equal  footing  with  the  original  states,  and  for  other  purposes :"  in  order  to 
establish  justice,  promote  the  welfare  and  secure  the  blessings  of  liberty  to  our* 
selves  and  our  posterity,  do  ordain  and  establish  the  following  constitution  or  form 
of  government ;  and  do  mutually  agree  with  each  other  to  form  ourselves  into  a 
firee  and  independent  state,  by  the  name  of  the  State  of  Ohio. 

ARTICLE   I. 

OF  THB  LE0I8LATIYB  POWER. 

In  whom  legUa-     Sbotiok  1.    The  legislative  authority  of  this  state  shall  be  vested  in  a  General 
tire  power  vested.  Assembly,  which  shall  consist  of  a  senate  and  house  of  representatives,  both  to  be 

elected  by  the  people. 
CeDfos.  Sbo.  2.    Within  one  year  after  the  first  meeting  of  the  general  assembly,  and 

within  every  subsequent  term  of  four  years,  an  enumeration  of  all  the  white  male 
inhabitants,  above  twenty-one  years  of  age,  shall  be  made  in  such  manner  as  shall 
Apportionment  of  be  directed  by  law.    The  number  of  representatives  shall,  at  the  several  periods  of 
representatives,     making  such  enumeration,  be  fixed  by  the  legislature  and  apportioned  among  the 
several  counties,  according  to  the  number  of  white  male  inhabitants  above  twenty- 
one  years  of  agenn  each,  and  shall  never  be  less  than  twenty-four,  nor  greater  than 
Nnmberofzepm-  thirty-six,  until  the  number  of  white  male  inhabitants,  above  twenty-one  years  of 
sentatives.  age,  shall  bo  twenty  two  thousand ;  and  after  that  event,  at  such  ratio  that  the  whole 

number  of  representatives  shall  never  be  less  than  thirty  six,  nor  exceed  seventy- 
two. 
When  chosen.         ^>^*  ^-    '^^^  representatives  shall  be  chosen  annually,  by  the  citizens  of  each 

county,  respectively,  on  the  second  Tuesday  of  October. 
/wgjMog^tloQg  of     Sbo.  4.    No  person  shall  be  a  representative  who  shall  not  have  attained  the  age 
rapiesentatives.     of  twenty-flve  years,  and  be  a  citizen  of  the  United  States  and  an  inhabitant  of  this 
state ;  shall  also  have  resided  within  the  limits  of  the  county  in  which  he  shall  be 
chosen,  one  year  next  preceding  his  election,  unless  he  shall  have  been  absent  on 
the  public  business  of  the  United  States,  or  of  this  state,  and  shall  have  paid  a  state 
or  coun^  tax. 
Senators,  when        Sec.  6.    The  senators  shall  be  chosen  biennially,  by  the  qualified  voters  for  rep- 
and  how  chosen,  resentatives ;  and  on  their  being  convened  in  consequence  of  the  first  election,  they 
shall  be  divided,  by  lot,  fh>m  their  respective  counties  or  districts,  as  near  as  can  be, 
into  two  classes :  the  seats  of  the  senators  of  the  first  class  shall  be  vacated  at  the 
expiration  of  the  first  year,  and  of  the  second  class  at  the  expiration  of  the  second 
year ;  so  that  one  half  thereof,  as  near  as  possible,  may  be  annually  chosen  forever 
thereafter. 
Number  of  scna-     ^^^'  ^'    '^^  number  of  senators  shall,  at  the  several  periods  of  making  the  enu- 
tors,  and  how  ap-  meration,  before  mentioned,  be  fixed  bv  the  legislature,  and  apportioned  among  the 
portioned.  several  counties  or  districts,  to  be  established  by  law,  accoroing  to  the  number  of 

white  male  inhabitants  of  the  age  of  twenty  one  years  in  each,  and  shall  never  be 
less  than  one  third,  nor  more  than  one  half,  of  the  number  of  representatives, 
of     Sbo.  7.    No  person  shall  be  a  senator  who  has  not  arrived  at  the  age  of  thirty 
years,  and  is  a  citizen  of  the  United  States ;  shall  have  resided  two  years  in  the 
county  or  district  immediately  preceding  the  election,  unless  he  shall  have  been 
absent  on  the  public  business  of  the  United  States,  or  of  this  state ;  and  shall,  more- 
over, have  paid  a  state  or  county  tax. 
Powers  of  each        ^^^'  ^   ^^^  senate  and  house  of  representatives,  when  assembled,  shall  each 
house.  choose  a  speaker  and  its  other  officers ;  be  judges  of  the  qualifications  and  elections 

of  its  members,  and  sit  upon  its  own  aoljoumments :  two  thirds  of  each  house  shall 
constitute  a  quorum  to  do  business ;  but  a  smaller  number  may  adjourn  from  day 
to  day,  and  compel  the  attendance  of  absent  members. 
Journals,  and  Sbo.  9.    Each  house  shall  keep  a  Journal  of  its  proceedings,  and  publish  them : 

yeas  and  nays,      the  yeas  and  nays  of  the  members  on  any  question,  shall,  at  tne  desire  of  any  two 

of  them,  be  entered  on  the  journals. 
lUghtof  memben     Seo.  10.    Any  two  members  of  either  house  shall  have  liberty  to  dissent  from,  and 
to  protest.  protest  against,  any  act  or  resolution  which  they  may  think  injurious  to  the  public 

or  any  individual,  and  have  the  reasons  of  their  dissent  entered  on  the  journals. 
Roles,  and  right     Sec.  11.    Each  house  may  determine  the  rules  of  Its  proceedings,  punish  its 
of  panishroent     members  for  disorderly  behavior,  and  with  the  concurrence  of  two  thirds,  expel  a 
aiMiezpnlslon.      member,  but  not  a  second  time  for  the  same  cause;  and  shall  have  all  other  powers 
necessaiy  for  a  branch  of  the  legislature  of  a  free  and  independent  state. 
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8«c.  12.    When  Tacandes  happen  in  either  house,  the  governor,  or  the  person  Vaoandas  in  ctth* 
exercising  the  power  of  the  govemor,  shall  issue  writs  of  election  to  fill  such  va-  JJ,^''~»  ****^ 
candes.  °'*~* 

Sec.  13.    Senators  and  representatires  shall,  in  all  cases,  except  treason,  felony  priyflegeof  mem. 
or  breach  of  the  peace,  be  pnyiieged  from  arrest  during  the  session  of  the  general  ben  ftom  amgt, 
assembly,  and  in  going  to  and  returning  fVom  the  same;  and  for  any  speech  or  de-  and  of  tpeteh. 
bate  in  either  house,  they  shall  not  be  questioned  in  any  other  place. 

Sbo.  14.    Each  house  may  punish,  by  imprisonment,  during  their  session,  any  Contempts,   how 

5erson  not  a  member,  who  shall  be  guilty  of  disrespect  to  the  house,  by  any  disor-  punlshad. 
eriy  or  contemptuous  behayior  in  their  presence ;  provided  such  imprisonment 
thall  not,  at  any  one  time,  exceed  twenty  four  hours. 

Sec.  15.  The  doors  of  each  house,  and  of  committees  of  the  whole,  shall  be  kept  When  sesiton  to 
dpen.  except  in  such  cases  as,  in  the  opinion  of  the  house,  require  secrecy.  Neither  be  pabilo,  uid 
house  shall,  without  the  consent  of  the  other,  adjourn  for  more  than  two  days,  nor  power  of  »4joum. 
to  any  other  place  than  that  in  which  the  two  houses  shall  be  sitting.  °*^'^ 

Sbo.  16.    Bills  may  originate  in  either  house,  but  may  be  altered,  amended  or  re-  Where  bUls  to 
jected  by  the  other.  origtaate. 

Sec.  17.    Every  bill  shall  be  read  on  three  dilTerent  days  in  each  house,  unless,  in  How  often  hOiB  to 
ease  of  urgency,  three  fourths  of  the  house  where  such  bill  is  so  depending,  shall  be  read, 
deem  it  expedient  to  dispense  with  this  rule :  and  every  biU  having  passed  both  ^  ^  >ipMd  1^ 
houses,  shall  be  signed  by  the  speakers  of  their  respective  houses.  "*•  ^••kon. 

Sec.  la    The  style  of  the  laws  of  this  state  shall  be—''  Be  it  enacted  by  the  Gen-  Stjleof  laws, 
eral  Assembly  of  the  State  of  Ohio."* 

Sec.  19.  The  legislature  of  this  st^te  shall  not  allow  the  following  officers  of  Salaries  of  oO- 
govemment  greater  annual  salaries  than  as  follows,  until  the  y%ar  one  thousand  ***"' 
eight  hundred  and  eight,  to  wit:— The  governor,  not  more  than  one  thousand  dol- 
lars; the  judges  of  the  supreme  court,  not  more  than  one  thousand  dollars  each ; 
the  presidents  of  the  courts  of  common  pleas,  not  more  than  eight  hundred  dollars 
each;  the  secretary  of  state,  not  more  than  five  Hundred  dollars;  the  auditor  of 
public  accounts,  not  more  than  seven  hundred  and  fifty  dollars ;  the  treasurer,  not 
more  than  four  hundred  and  fifty  dollars.  No  member  of  the  legislature  shall 
receive  more  than  two  dollars  per  day,  during  his  attendance  on  the  legislature, 
nor  more  for  every  twenty  five  miles  he  shall  travel  in  going  to,  and  returning 
from,  the  general  assembly. 

Sec.  20.    No  senator  or  representative  thalL  during  the  time  for  which  he  shall  Bzolnakm  fron 
have  been  elected,  be  appointed  to  any  dvil  office  under  this  state,  which  shall  have  <>*■«•• 
been  created,  or  the  emoluments  of  which  shall  have  been  increased,  during  such 
time. 

Sec.  21.    No  money  shall  be  drawn  fh)m  the  treasnry,  but  in  consequence  of  ap-  AppropriatloiM. 
propriations  made  by  law. 

Sec.  22.  An  accurate  statement  of  the  receipts  and  expenditures  of  the  public  How  reoefots,  fte. 
money  shall  be  attached  to,  and  published  with  the  laws,  annually.  ^  be  published. 

Sec.  23.    The  house  of  representatives  shall  have  the  sole  power  of  impeaching,  impeaohmentiL 
but  a  m^ority  of  all  the  members  must  concur  in  an  Impeachment :  all  impeach-  bow  faistitaied 
ments  shall  be  tried  by  the  senate ;  and  when  sitting  for  that  purpose,  the  senators  wl  oondncted. 
■hall  be  upon  oath  or  affirmation,  to  do  justice  according  to  law  and  evidence :  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  all  the  senators. 

Sec.  24.    The  governor,  and  all  other  civil  officers  under  this  state,  shall  be  liable  who  UaUe  to  fan- 
to  impeachment  for  any  misdemeanor  in  office ;  but  judgment  in  such  case  shall  peaohment    and 
not  extend  ftirther  than  removal  from  office,  and  disqualification  to  hold  any  office  poniehment. 
of  honor,  profit  or  trust,  under  this  state.    The  partr,  whether  convicted  or  acquit* 
ted,  shall,  neverthdess,  be  liable  to  indictment,  trial,  judgment  and  punishment, 
according  to  law. 

Sec.  25.  The  first  session  of  the  general  assembly  shall  commence  on  the  first  when  senkHM  of 
Tuesday  of  March  next ;  and  forever  after,  the  general  assembly  shall  meet  on  the  the  general  as- 
first  Monday  of  December,  in  every  year,  and  at  no  other  period,  unless  directed  by  sembfytobeheld. 
law,  or  provided  for  by  this  constitution. 

Sec.  26.    No  judge  of  any  court  of  law  or  equi^hr,  secretary  of  state,  attorney  who  ellglbto  as 
genera],  register,  derk  of  any  court  of  record,  sheriff  or  collector,  member  of  either  eandidates  or 
bouse  of  congress,  or  person  holding  any  office  under  the  authority  of  the  United  °>«pb«»  of  the 
States,  or  any  lucrative  office  under  the  authority  of  this  state,  (provided  that  ap-  gwietal  assembly, 
pointments  in  the  militia  or  justices  of  the  peace  shall  not  be  considered  lucrative 
offices,)  shall  be  eligible  as  a  candidate  for,  or  have  a  seat  in.  the  general  assembly. 

Sbo.  27^   No  person  shall  be  iH[>pointed  to  any  office  within  any  county,  who  shall  who  edible  ta 


not  have  been  a  citizen  and  inhabitant  therein,  one  year  next  before  his  appoint-  < 
ment,  if  the  county  shall  have  been  so  long  erected,  but  if  the  county  shall  not  have 
been  so  long  erected,  then  within  the  limits  of  the  ooun^  or  counties  out  of  which 
it  shall  have  been  taken. 

Sec.  28.  No  person  who  heretofore  hath  been,  or  hereafter  may  be,  a  collector  or  PnbBo  defknlters 
holder  of  public  moneys,  shall  have  a  seat  in  either  house  of  the  general  assembly,  not  eligible  as 
no  til  such  person  shall  have  accounted  for,  and  paid  into  the  treasuiy,  all  sums  for  mmben  of  the 
which  he  may  be  accountable  or  liable.  gpoenltataMj. 

ARTICLE  II. 

OF  THE  BXBCUTITB. 

Sec.  1.  The  supreme  executive  power  of  this  state  shall  be  vested  in  a  Qov-  In  whom  exeeoi 
•nor.  ttfa  power  vesfeid. 
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WhMi    gpntaae     Sbc.  2.    The  Governor  shall  be  chosen  by  the  electors  of  the  members  of  the 

ahftU  be  ohosen,  general  assembly,  on  the  second  Taesday  of  October,  at  the  same  places,  and  in  the 

•nd  how.  gmne  manner,  that  they  shall  respectively  vote  for  members  thereof.    The  retnmt 

of  every  election  for  governor,  snail  be  sealed  up  and  transmitted  to  the  seat  of 

government,  by  the  returning  officers,  directed  to  the  speaker  of  the  senate,  who 

shall  open  and  publish  them,  in  the  presence  of  a  mivjority  of  the  members  of  each^ 

house  of  the  general  assembly :  the  person  having  the  highest  nnmber  of  votet 

shall  be  governor ;  but  if  two  or  more  shall  be  equal  and  highest  in  votes,  one  of 

them  shsll  be  chosen  governor  by  joint  ballot  of  both  houses  of  the  general  assem- 

How  his  eleetlon  bly.    Contested  elections  for  governor  shall  be  determined  by  both  houses  of  the 

to  beeonteited.     general  assembly,  in  such  manner  as  shall  be  prescribed  by  law. 

Uk  term  oCoflko8b     Sso.  3.    The  first  governor  shall  hold  his  office  until  the  first  Monday  of  Decern 

ber.  one  thousand  eight  hundred  and  five,  and  until  another  governor  shall  be 

elected  and  qualified  to  office ;  and  fbrever  after,  the  governor  shall  hold  his  office 

for  the  term  of  two  years,  and  until  another  governor  shaB  be  elected  and  qualified : 

WhoeUgiblokuid  but  he  shall  not  be  eligible  more  than  six  years,  in  any  term  of  eight  vears.    He 

tor  what  period,    shall  be  at  least  thirtv  years  of  a^e.  and  have  been  a  citizen  of  the  United  Statet 

twelve  years,  and  an  inhabitant  or  this  state  four  years  next  preceding  his  election 

Be  «»»^  reeoia-     Sbo.  4.    He  shall,  fh>m  time  to  time,  give  to  the  general  assembly  information  of 

mend  iMaimrif.  the  state  of  the  government,  and  recommend  to  their  consideration  such  measure! 

fro.  as  be  shall  deem  expedient 

ifaj  grant  m-  8bo.  9.  He  shall  have  the  power  to  grant  reprieves  and  pardona,  alter  conviction 
pdevee  ud  par-  except  in  cases  of  impeachment. 

^'"^  Sbo.  6.    The  gavemor  shall,  at  stated  times,  receive  for  his  services  a  compensa 

His  eompenmr  tlon.  which  shall  neither  be  increased  nor  diminished  during  the  term  for  which  he 
tton.  ghall  have  been  elected. 

He  maj  require  Sbg.  7.  He  may  require  information,  in  writing,  fh>m  the  officers  in  the  execn- 
written  infonna-  tlve  department,  upon  anv  subject  relating  to  the  duties  of  their 'respective  offices, 
tku,  fro.  and  shall  take  care  that  the  laws  be  faithftdly  executed. 

What  vaoaneies  Sb€.  9,  When  any  officer,  the  right  of  whose  appointment  is,  by  this  constitu* 
fforemor  to  flU,  tfon,  vested  in  the  general  assembly,  shall,  during  the  recess,  die.  or  his  office  by  any 
fro*  means  become  vacant,  the  ffovemor  shall  have  power  to  fill  such  vacancy,  by 

granting  a  commission,  which  shall  expire  at  the  end  of  the  next  session  of  the 
leffislatare. 
When  and  how     Sbo.  9.    He  may,  on  extraordinary  occasions,  convene  the  general  assembly,  by 
be  may  oooTene  proclamation,  and  shall  state  to  them,  when  assembled,  the  purposes  for  which  tney 

„*•"***  ••*  shall  have  been  convened, 
•f™^*^^       Sbc.  10.    He  shall  be  commander-in-chief  of  the  army  and  navy  of  this  state, 
Ojjyjy^J)*^    and  of  the  miUtia,  except  when  they  shall  be  called  Into  the  service  of  the  United 
etuerormmua.     States. 

When  ho  may  ad-  Sbo.  11.  In  case  of  disagreement  between  the  two  houses,  with  respect  to  the 
joum  the  general  time  of  adjournment,  the  governor  shall  have  the  power  to  adjourn  the  general 
MBBmb^y.  assembly  to  such  time  as  he  thinks  proper;  provided  It  be  not  a  period  beyond  the 

annual  meeting  of  the  legislature. 
Who  shall  flU  hii     Seo.  12.    In  case  of  the  death,  impeachment,  resignation  or  removal  of  the  gov* 
Ph^e  when  va-  emor  from  office,  the  speaker  of  the  senate  shall  exercise  the  office  of  governor, 
oanoy  oeeon.       ^ntll  he  be  acquitted,  or  another  governor  shall  be  duly  qualified.    In  case  of  the 
impeachment  of  the  speaker  of  the  senate,  or  his  death,  removal  fh>m  office,  resig- 
nation or  absence  from  the  state,  the  speaker  of  the  house  of  representatives  shtdl 
succeed  to  the  office,  and  exercise  the  duties  thereof,  untQ  a  governor  shall  be 
elected  and  qualified. 
Who  IneMgihle.        Sbo.  13.    No  member  of  congress,  or  person  holding  any  office  under  the  United 

States,  or  this  state,  shall  execute  the  office  of  governor. 
Seal  of  state,  and     Sbc.  14.    There  shall  be  a  seal  of  this  state,  which  shall  be  kept  by  the  governor, 
bj  whom  kept,     and  used  by  him  officially,  and  shall  be  called,  ^'  Thb  obbat  sbal  of  thb  btatb  or 

Ohio.** 
How  pwte  and     Sbc  15.    All  grants  and  commissions  shall  be  in  the  name,  and  by  the  authority 
wwnmfcrions    la-  of  the  State  of  Ohio,  sealed  with  the  seal,  signed  by  the  governor,  and  countersigned 
•«•«•  by  the  secretaiy. 

sbcrbtart  ow  btatb. 
Secretary  of  ilatak     Sbo.  Id.    A  secretary  of  state  shall  be  appointed  by  a  Joint  ballot  of  the  senate 
^^^  ^S^SS^^^  '^^  house  of  representatives,  who  shall  connnne  In  office  three  years.  If  he  shall  so 
tomof  oOeeand  jong  behave  himself  well :  he  shall  keep  a  fkir  register  of  all  the  official  acts  and 
^^""^  proceedings  of  the  governor ;  and  shall,  when  required,  lay  the  same,  and  all  papers, 

minutes  and  vouchers  relative  thereto,  before  either  branch  of  the  legislature ;  anc 
shall  perform  such  other  duties  as  shall  be  assigned  him  by  law. 

ASTICLE  III. 

OV  THB  JVDIOIABT. 

la  whom  fndUUL  Sbo.  1.  The  Judicial  power  of  this  state,  both  as  to  matters  of  law  and  eqni^, 
power  vested.       shall  be  vested  in  a  supreme  court,  in  courts  of  common  pleas  for  each  county,  in 

Justices  of  the  peace,  and  in  such  other  courts  as  the  legislatare  may,  firom  time  to 

time  establish. 
Sbc.  2.    The  supreme  court  shall  consist  of  thsee  Judges,  any  two  of  whom  shall 

be  a  quorum.    Thev  shall  have  original  and  appellate  Jurisdiction,  both  in  common 

law  and  chancery,  in  such  cases  as  shall  be  directed  by  law;  provided,  that  nothing 
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^erdn  contained  shall  prevent  the  general  assembly  fh>m  adding  another  judge  to 
the  supreme  coart  after  the  term  of  five  jears,  in  which  case  the  judges  may  divide 
ttM  state  into  two  circuits,  within  which  any  two  of  the  judges  may  hold  a  court 

Sbc.  3.  The  several  courts  of  common  pleas,  shall  consist  of  a  president  and  The  oo 
•asodaie  judfteii.  The  state  shall  be  divided,  by  law,  into  three  dreuits :  there  shall  plflM. 
be  ttppolntedm  each  circuit  a  president  of  the  courts,  who,  during  his  continnanco 
In  office,  shall  reside  therein.  There  shall  be  appointed  in  each  county,  not  more 
than  three  nor  less  than  two  associate  judges,  who  during  their  continuance  in  office, 
shall  reside  therein.  The  president  and  associate  judges,  in  their  respective  coun< 
ties,  any  three  of  whom  shall  be  a  quorum,  shall  compose  the  court  of  common 
pleas ;  which  court  shall  have  common  law  and  chancery  jurisdiction  in  all  such 
cases  as  shall  be  directed  by  law :  provided,  that  nothing  herein  contained  shall  be 
construed  to  prevent  the  legislature  ftom  increasing  the  number  of  circuits  and 
piesadeiitSy  after  the  term  of  five  years. 

SsG.  4.   The  judges  of  the  supveaM  court  and  courts  of  oommon  pleas,  shall  have  Crimiiul  jurisiUo- 
ooMplete  criminal  jurisdiction  in  such  cases  and  in  such  manner,  as  may  be  pointed  tion. 
o»t  by  law. 

Sbc.  5.    The  oowrt  of  ooonnon  pleas  in  each  county,  shall  have  jurisdiction  of  all  Probate  and  tes- 
probate  and  testamentary  matters,  granting  administration,  the  appointment  of  tementuy. 
gnaidiaas,  and  such  other  eases  as  shall  be  prescribed  by  law. 

Sac.  6.    The  judges  of  the  court  of  common  pleas  shall,  within  their  respective  Certiorari. 
ooonties,  have  the  same  powers  with  the  judges  of  the  siq>reme  court,  to  issue  writs 
of  certiorari  to  the  justices  of  the  peace,  and  to  cause  their  proceedings  to  be  brought 
before  them,  and  the  like  right  and  justice  to  be  done. 

Sbc.  7.    The  judges  of  the  supreme  court  shall,  by  virtue  of  their  offices,  be  conser-  Judges,  oonferrs* 
raters  of  the  peace  throughout  the  state.    The  presidents  of  the  courts  of  common  tors  of  the  peace, 
pleas  shall,  by  virtue  of  their  offices,  be  conaervators  of  the  peace  in  their  respective 
circuits ;  and  the  judges  of  the  court  of  common  pleas  shall,  by  virtue  of  their  offices, 
be  conservators  of  the  peace  in  their  respective  counties. 

Sbc.  8.    The  judges  of  the  supreme  court,  the  presidents  and  the  associate  judges  judges,  how  ap- 
of  the  courts  of  common  pleas,  shall  be  appointed  by  a  joint  ballot  of  both  houses  pdated;  term  oi 
of  the  general  assembly,  and  shall  hold  their  offices  for  the  term  of  seven  years,  if  office,  and  aalar 
so  long  they  behave  well.    The  Judges  of  the  supreme  court,  and  the  presidents  of  ^i^ 
the  courts  of  common  pleas,  shsill,  at  stated  times,  receive  for  their  services  an  ade- 
quate compensation,  to  be  nxed  by  law,  which  shall  not  be  diminished  during  their 
continuance  in  office;  but  they  shall  receive  no  fees  or  perquisites  of  office,  nor  hold  ineltetble  to  oOir 
any  other  office  of  profit  or  trust  under  the  authority  of  this  state  or  the  United  er  offloe. 
States. 

Sbc.  9.    Each  court  shall  appoint  its  own  clerk  for  the  term  of  seven  years;  but  clerks  of  coorta^ 
no  person  shall  be  appointed  clerk,  except  pro  tempore,  who  shall  not  produce  to  terms,  Ito. 
the  court  appointing  him,  a  certificate  fk-om  a  majority  of  the  judges  of  the  supreme 
court,  that  they  judge  him  to  be  well  qualified  to  execute  the  duties  of  the  office  of 
derk  to  any  court  of  the  same  dignity  with  that  for  which  he  offers  himself.    They  Hay  be  removed, 
shall  be  removable  for  breach  of  good  behavior,  at  any  time,  by  the  judges  of  the 
respective  courts. 

Sbc.  IOl    The  supreme  covt  shall  be  held  once  a  year,  in  each  conn^,  and  the  Terms  of  oonxts. 
courts  of  common  pleas  shall  be  holden  in  each  county,  at  such  times  and  places  as 
shall  be  prescribed  by  law. 

Sec.  11.    A  competent  number  of  justices  of  the  peace  shall  be  elected  by  the  jiutloes  of  the 
qualified  electors  in  each  township  in  the  several  counties,  and  shall  continue  in  office  peace, 
tkree  years,  whose  powers  and  duties  sluUl,  from  time  to  time,  be  regulated  and  de- 
fined by  law. 

Sbc.  12.  The  style  of  all  process  shall  be,  "  The  State  of  Ohio."  all  prosecutions  Style  of  process- 
shall  be  carried  on  in  the  name  and  by  the  authority  of  the  state  of  Ohio ;  and  all  proeeentions  and 
indictments  shall  conclude, "  against  the  peace  and  dignity  of  the  same."  Indiotmeiits. 

ARTICLE  IV. 

OF  BLBCnOirt  AMD  BLBOTOBS. 

[SeCy  as  to  Bribery,  Art,  VII.,  See.  3.] 

Sbc.  1.    In  an  elections,  all  while  male  inhabitants  above  the  age  of  twenty  one  who  may  vote, 
▼ears,  having  resided  in  the  state  one  year  next  preceding  the  eiectloB,  and  who 
have  paid  or  are  charged  with  a  state  or  county  tax,  shsll  ei^y  the  right  of  an 
elector:  but  no  person  shall  be  entitled  to  vote,  except  in  the  county  or  district  in 
which  be  shall  actually  reside  at  the  time  of  the  election. 

SBa  2.    All  electioBS  shall  be  by  ballot.  By  ballot 

Sbc.  a  Electors  shall,  in  all  cases  except  treason,  lelony  or  breach  of  the  peace,  voters,  when  prl- 
te  privileged  from  arrest,  during  their  attendance  at  elections,  and  in  going  to  and  Tiieg«d  ftom  ar 
returning  from  the  same.  rest. 

Sbc.  4.    The  legislature  shall  have  full  power  to  exclude  fh>m  the  privilege  of  Forfeitareof  ele» 
electing,  or  being  elected,  any  person  convicted  of  bribery,  peijury,  or  any  other  in-  ttve  franohiee. 
fkBM>us  crime. 

Sbc.  5.    Nothing  contained  in  this  article  shall  be  so  construed  as  to  prevent  who  may  fois. 
white  male  persons,  above  the  age  of  twenty  one  years,  who  are  compelled  to  labor 
on  the  roaos  of  their  respective  townships  or  counties,  and  who  have  resided  one 
yeat  in  the  state,  tmm  having  the  right  of  an  elector* 
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ARTICLE  V. 

OV  THB  MILITIA  OFFIGBX8. 

Amofflocn  deo  Sso.  1.  Captains  and  Bubalterns  in  the  militia,  shall  be  elected  by  those  peisona, 
ted.  in  their  respective  company  districts,  subject  to  military  duty. 

Sec.  2.    Majors  shall  be  elected  by  the  captains  and  subalterns  of  the  oattalion. 
Seo.  3.    Colonels  shall  be  elected  by  the  minors,  captains  and  subalterns  of  tlie 
regiment 

Same.  Sec.  4.    Brigadiers  general  shall  be  elected  by  the  commissioned  ofQcers  of  theii 

respective  brigades. 

Sec.  5.    M^ors  general  and  quartermasters  general  shall  be  appointed  by  joint 
ballot  of  both  houses  of  the  legislature. 

Sec.  6.  The  governor  shall  appoint  the  adjutant  general.  The  majors  general 
shall  appoint  theh-  aids  and  other  division  staff  ofQcers.  The  brigadiers  general  shall 
appoint  their  brigade  minors  and  other  brigade  staff  officers.  The  commanding 
officers  of  regiments  shall  appoint  their  adjutants,  quartermasters  and  other  regi- 
mental staff  officers ;  and  the  captains  and  subalterns  shall  appoint  their  non-com- 
missioned officers  and  musicians. 
Bum  offloers  •!«»-  Sbc.  7.  The  captains  and  subalterns  of  the  artilleiT  and  cavalry,  shall  be  elected 
*>d  by  the  persons  enrolled  in  theur  respective  corps ;  and  the  minors  and  colonels  shall 

be  appointed  in  such  manner  as  shall  be  directed  by  law.  The  colonels  shall  appoint 
their  regimental  staff;  and  the  detains  and  subalterns  their  non-commissioned 
officers  and  musicians. 

ARTICLE  VI 

OV  OIYIL  OFFICBBS. 

Shtrtff  and  ooro-     Sbc.  1.    There  shall  be  elected  in  each  coun^,  one  sheriff  and  one  coroner,  by 

ner.  the  citizens  thereof,  who  are  qualified  to  vote  for  members  of  the  assembly :  they 

shall  be  elected  at  the  time  and  place  of  holding  elections  for  members  of  assembly : 
they  shall  continue  in  office  two  years,  if  the^  shall  so  long  behave  well,  and  until 
successors  be  chosen  and  duly  qualified :  provided  that  no  person  shall  be  eligible  as 
sheriff  for  a  longer  term  than  four  years  in  any  term  of  six  vears. 

Btate     trauorar     Sbc.  2.    The  state  treasurer  and  auditor  shall  be  trienniaJly  appointed  by  a  joint 

taA  anditor.        ballot  of  both  houses  of  the  legislature. 

Ttown  and  town-     Sbc.  3.    All  town  and  township  offloers  shall  be  chosen  annually,  bv  the  inhabit- 

•hip  uffloen.  ants  thereof,  duly  qualified  to  vote  for  members  of  assembly,  at  such  time  and  place 
as  may  be  directed  bv  law. 

Othar  offleen  Sbo.  4.    The  appointment  of  all  civil  officers,  not  otherwise  directed  by  this  con 

stitution,  shall  be  made  in  such  manner  as  may  be  directed  by  law. 

ARTICLE  VII. 

OFFICIAL  OATHS. 

Oath  Of  officers.  ^'^'  ^*  ^^^^T  pcrson  who  shall  be  chosen  or  appointed  to  any  office  of  trust  or 
profit,  under  the  authority  of  this  state,  shall,  before  the  entering  on  the  execution 
thereof,  take  an  oath  or  affirmation  to  support  the  constitution  of  the  United  States 
and  of  this  state,  and  also  an  oath  of  office. 

BBIBBBT  AT  BLBCTIOKS. 

BribMT  at  alae-  8b<^*  ^  'A.ny  elector,  who  shall  receive  any  gift  or  reward  for  his  vote,  in  meat, 
drink,  money  or  otherwise,  shall  suffer  such  punishment  as  the  laws  shall  direct; 
and  any  person  who  shall,  dhnectly  or  indirectlv,  give,  promise,  or  bestow  any  such 
reward,  to  be  elected,  shall  thereby  be  rendered  incapable,  for  two  years,  to  serve  in 
the  office  for  which  he  was  elected,  and  be  subject  to  such  other  punishment  as  shall 
be  directed  by  law. 

OF  HBW  COnifTIBS. 

btant  of  new  ^^^'  ^-  ^^  °^^  county  shall  be  established  by  the  i^neral  assembly,  which  shall 
eoonttea  and  rap-  reduce  the  county  or  counties,  or  either  of  them,  fVom  which  it  shall  be  taken,  to 
rasentation  thera-  less  contents  than  four  hundred  square  miles ;  nor  shall  any  county  be  laid  off,  of 
fak.  less  contents.    Every  new  countv,  as  to  the  right  of  suffhige  and  representation, 

shall  be  considered  as  a  part  of  the  county  or  counties  f^m  which  it  was  taken, 

until  entitled  by  numbers  to  the  right  of  representation. 

OF  THE  SEAT  OF  OOVBBNMBKT. 

OhiiUootbe— ap-       Sbo.  4.    Chlllicothe  shall  be  the  seat  of  government  until  the  year  one  thousand 
piopriatioiia  ibr    eight  hundred  and  eight.    No  monev  shall  be  raised  until  the  year  one  thousand 
pouk  buildings,  eight  hundred  and  nine,  by  the  legislature  of  this  state,  for  the  purpose  of  erecting 
public  buildings  for  the  accommodation  of  the  legislature. 

OF  AMBNDlfBltTS  TO  THB  COK8TITUTIOK. 

Of  ameDdmants   '   Sbo.  5.    That  after  the  year  one  thousand  eight  hundred  and  six,  whenever  two 

to  tha  ooosdtu-  thirds  of  the  general  assembly  shall  think  it  neoessaty  to  amend  or  change  this 

tion.  constitution,  they  shall  recommend  to  the  electors,  at  the  next  election  for  members 

to  the  general  assembly,  to  vote  for  or  against  a  convention ;  and  if  it  shall  appear 

that  k  minority  of  the  citizens  of  the  state,  voting  for  representatives,  have  voted 

for  a  convention,  the  general  assembly  shall,  at  their  next  session,  call  a  conventioD 
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lo  consist  of  as  mmny  members  as  there  be  in  the  general  assembly ;  to  be  chosen 
in  the  same  miEmner,  at  the  same  place,  and  by  the  same  electors  that  choose  the 
general  assembly ;  who  shall  meet  within  three  months  after  the  said  election,  for 
the  purpose  of  revising,  amending  or  changing  the  constitution.  But  no  alteration 
of  this  constitution  shall  ever  take  place,  so  as  to  introduce  slavery  or  involuntary 
senrltnde  into  this  state. 

BOUNDABIB8  OF  THB  8TATB. 

Sbc.  6.  That  the  limits  and  boundaries  of  this  state  be  ascertained,  it  is  declared,  Bonnisriet  of  the 
that  they  are  as  hereafter  mentioned ;  that  is  to  say :  bounded  on  the  east  by  the  state 
Pennsylvania  line ;  on  the  south  by  the  Ohio  river  to  the  mouth  of  the  Great  Miami 
river ;  on  the  west  by  the  line  drawn  due  north  from  the  mouth  of  the  Great  Miami, 
aforesaid ;  and  on  the  north  by  an  east  and  west  line  drawn  through  the  southerly 
extreme  of  Lake  Michigan,  running  east,  after  intersecting  the  due  north  line  afore- 
said, from  the  month  of  the  Great  Miami  nntil  it  shall  intersect  Lake  £rie  on  the 
territorial  line,  and  thence  with  the  same,  through  Lake  Erie,  to  the  Pennsylvania 
line  aforesaid ;  provided  always,  and  it  is  hereby  fully  understood  and  declared  by 
this  convention,  that  if  the  southerly  bend  or  extreme  of  Lake  Michigan  should  ex- 
tend so  far  south,  that  a  line  drawn  dne  east  Arom  it  should  not  intersect  Lake  Erie. 
or  if  it  should  intersect  the  said  Lake  Erie  east  of  the  mouth  of  the  Miami  river  of 
the  Lake,  then  and  in  that  case,  with  the  assent  of  the  congress  of  the  United  States, 
the  northern  boundary  of  this  state  shall  be  established  by,  and  extended  to,  a 
direct  line  running  ftrom  the  southern  extremity  of  Lake  Michigan  to  the  most 
northerly  cape  of  the  Miami  bay,  after  intersecting  the  due  north  line  fh>m  the 
mouth  of  the  Great  Miami  river  as  aforesaid,  thence  northeast  to  the  territorial  line, 
and,  by  the  said  territorial  line,  to  the  Penn«ylvania  line. 

ARTICLE  VIII. 

BILL  OF  BIGHTS. 

That  the  general,  great  and  essential  principles  of  liberty  and  ftree  government 
may  be  recognized  and  forever  unalterably  established,  we  declare, 

Sbc.  1.    That  all  men  are  born  equally  free  and  independent,  and  have  certain  sjgfat  to  ftwdoa 
natural,  inherent  and  unalienable  rights ;  amongst  which  are  the  eivjoying  and  de-  aod  to  estabUsI 
fending  life  and  liberty,  acquiring,  possessing  and  protecting  property,  and  pursuing  and  alt«r  gorwn 
and  obtaining  happiness  and  safety ;  and  every  me  republican  government,  being  m«°t. 
founded  on  their  sole  authority,  and  organized  for  the  great  purpose  of  protecting 
their  rights  and  liberties,  and  securing  their  independience :  to  effect  these  ends, 
they  have  at  all  times  a  complete  power  to  alter,  reform  or  abolish  their  government, 
whenever  they  may  deem  it  necessary. 

Sbc.  2.    There  shall  be  neither  slavery  nor  involuntary  servitude  in  this  state,  ofsicvaiy  and  in- 
otherwise  than  for  the  punishment  of  crimes,  whereof  the  party  shall  have  been  Toluntaxy   Mrrl- 
dniy  convicted ;  nor  shall  any  male  person,  arrived  at  the  age  of  twenty-one  years,  tade. 
or  female  person  arrived  at  the  age  of  eighteen  years,  be  held  to  serve  any  person 
as  a  servant,  under  the  pretence  of  indenture  or  otherwise,  unless  such  person  shall 
enter  into  such  indenture  while  in  a  state  of  perfect  freedom,  and  on  condition  of  a 
bona  fide  consideration  received,  or  to  be  received,  for  their  service,  except  as  before 
excepted.    Nor  shall  any  indenture  of  any  negro  or  mulatto,  hereafter  made  and 
executed  out  of  the  state,  or  if  made  in  the  state,  where  the  term  of  service  exceeds 
one  year,  be  of  the  least  validity,  except  those  given  In  the  case  of  apprenticeships. 

Sec  3.    That  all  men  have  a  natural  and  indefeasible  right  to  worship  Almighty  of  the  rl^ts  of 
God  according  to  the  dictates  of  conscience ;  that  no  human  authority  can,  in  anv  ooiitd«nce. 
case  whatever,  control  or  interfere  with  the  rights  of  conscience ;  that  no  man  shall 
be  compelled  to  attend,  erect  or  support  any  place  of  worship,  or  to  maintain  any 
ministry,  against  his  consent ;  and  that  no  preference  shall  ever  be  given,  by  law,  to 
any  religious  society  or  mode  of  worship,  and  no  religious  test  shall  be  required,  as 
a  qualification,  to  any  office  of  trust  or  profit    But  religion,  morality  and  knowl-  The  neoetsity  of 
edge,  being  essentially  necessary  to  good  government  and  the  happiness  of  man-  religion  and 
kind,  schools  and  the  means  of  instruction  shall  forever  be  encouraged  by  legisla-  knowledge, 
tive  provision,  not  inconsistent  with  the  rights  of  conscience. 

Sbc.  4.  Private  proper^  ought  and  shall  ever  be  held  inviolate,  but  always  sub-  Of  thehivlolablli- 
lervient  to  the  public  welfare,  provided  a  compensation  in  money  be  made  to  the  ty  of  private  pro- 
owner.  P«riy. 

Sbc.  5.    That  the  people  shall  be  secure  in  their  persons,  houses,  papers  and  pos-  search  warrant* 
sessions,  fh>m  unwarrantable  searches  and  seizures ;  and  that  general  warrants,  and  general  war- 
whereby  an  officer  may  be  commanded  to  search  suspected  places,  without  probable  tants. 
evidence  of  the  fact  committed,  or  to  seize  any  person  or  persons  not  named,  whose 
offences  are  not  particularly  described,  and  without  oath  or  affirmation,  are  danger- 
ous to  liberty,  and  shall  not  be  granted. 

Sec.  6.    That  the  printing  presses  shall  be  open  and  free  to  every  citizen  who  Of  the  freedom  of 
wishes  to  examine  the  proceedings  of  any  branch  of  government,  or  the  conduct  speech  and  the 
of  any  public  officer :  and  no  law  shall  ever  restrain  the  right  thereof.    Every  citi-  prees. 
ten  has  an  indisputable  right  to  speak,  write  or  print,  upon  any  subject,  as  he  thinks 
proper,  being  liable  for  the  abuse  of  that  liberty.    In  prosecutions  for  any  publica- 
Qon  respecting  the  official  conduct  of  men  in  a  public  capacity,  or  where  the  matter 

{published  is  proper  for  public  information,  the  truth  thereof  may  always  be  given 
n  evidence;  and  in  all  indictments  for  libels,  the  jury  shall  have  the  right  to  deter-  Of  Ubals. 
mine  the  law  and  the  facts,  under  the  direction  of  the  court,  as  in  other  cases. 
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Of  redmi  In  Sbo.  7.    That  idl  courts  shall  be  open,  and  every  person,  for  an  ii^ary  done  hitk 

Mv^  in  his  lands,  goods,  person  or  repntation,  shall  have  remedy  by  the  doe  oonrse  of 

law,  and  right  and  jnstfoe  administered,  without  denial  or  delay. 
Triftl  h7  jury.  Sbo.  &    That  the  right  of  trial  by  jnry  shall  be  inriolate. 

SaspoDftoii  of  Sbo.  9.  That  no  power  of  suspending  laws  shall  be  exercised,  unless  by  the  lejf^ 
Uws.  islatnre. 

Of  piisooen  and  Sbc.  10.  That  no  person,  arrested  or  confined  in  Jail,  shaU  be  treated  with  unno- 
efaAigM  agahist  oessary  rigor,  or  be  put  to  answer  any  criminal  charge,  but  by  presentment,  indio$- 
"•"*•  ment  or  impeachment 

Of  th«  trial  of  att-     Sbc.  11.    That  in  ail  criminal  prosecutions,  the  accused  hath  a  right  to  be  hearv 

wMdpmoiiiaiid  by  himself  and  his  counsel;  to  demand  the  nature  and  cause  of  the  accusatloa 

fthoir  rights.         against  him,  and  to  have  a  copy  thereof;  to  meet  the  witnesses  face  to  ftice ;  to  hare 

compulsory  process  for  obtaining  witnesses  in  his  favor;  and  in  prosecutions  by 

indictment  or  presentment,  a  speedy  public  trial,  by  an  impartial  jury  of  the  counter 

*     or  district  in  which  the  offence  shall  nave  been  committed;  and  shall  not  be  com 

pelled  to  give  evidence  against  himself,  nor  shall  he  be  twice  put  in  jeopardy  for 

the  same  offence. 

BaDablo  ofliBnees.     Sec.  12.    That  all  persons  shall  be  bailable  by  sufficient  sureties,  unless  for  capital 

Of  the  writ  of  ha-  Offences,  where  the  proof  is  evident  or  the  presumption  great;  and  the  privilege  of 

boas  corpttf.         the  writ  of  habeas  corpus  shall  not  be  suspended,  unless,  when  in  case  of  rebellion 

or  invasion,  the  public  safety  may  require  it. 
Of  ban,  tm  and     Sbo.  13.    Excessive  bail  shall  not  be  required ;  excessive  fines  shall  not  be  im- 
ponishmeot.        posed ;  nor  cruel  and  unusual  nunishments  inflicted. 

Pnniihmimt  to  be  Sbc.  14.  All  penalties  shall  be  proportioned  to  the  nature  of  the  offence.  No  wise 
1  to  legislature  will  aflix  the  same  punishment  to  the  crime  of  theft,  forgery  and  the  like, 
which  they  do  to  those  of  murder  andr  treason.  When  the  same  undistinguished 
severity  is  exerted  against  all  offences,  the  people  are  led  to  forget  the  real  distino- 
tion  in  the  crimes  themselves,  and  to  commit  the  most  flagrant  with  as  little  com- 
punction as  they  do  the  slightest  offences.  For  the  same  reasons,  a  multitude  of 
sanguinary  laws  are  both  impolitic  and  unjust:  the  true  design  of  all  punishments 
being  to  reform,  not  to  exterminate,  mankind. 
OfinsolTantdebt-  Sec.  15.  The  person  of  a  debtor,  where  there  is  not  strong  presumption  of  fraud, 
^■**  shnll  not  be  continued  In  prison,  after  delivering  up  his  estate  for  the  benefit  of  his 

creditor  or  creditors,  in  such  manner  as  shall  be  prescribed  by  law. 
Laws,  «c  post  fco-     Sec.  16.    No  ex  post  facto  law,  nor  any  law  impairing  the  validity  of  contracts, 
to;    reiatlTe    to  gjj^n  gyer  be  made ;  and  no  oonviotion  shall  work  cormpdon  of  blood,  or  forfeiture 
•SJ^S^fr^i"  of  estate. 

gJ[^uQ>^^on  '  Sec.  17.  That  no  person  shall  be  liable  to  be  transported  out  of  this  state,  for  any 
for  orlmea.  ofl^nce  committed  within  the  state. 

Of  recarrenoo  to     Sec.  18.    That  a  frequent  recurrence  to  the  ftindamental  principles  of  civil  gov- 
thoocgaoto  law.    emment,  is  absolutely  necessary  to  preserve  the  blessings  of  liberty. 
^  ^hu"^^^  ^     ^^^'  ^^'    '^^^^  ^^  people  have  a  right  to  assemble  together,  in  a  peaceaMe  man 
**'"°^*^'  ner,  to  consult  for  their  common  good,  to  instruct  their  representatives,  and  U)  applj 

to  the  legislature  for  a  redress  of  grievances. 
Of  bearing  armi ;     Sec.  20.    That  the  people  have  a  right  to  bear  arms  for  the  defence  of  themselves 
•tanding  armiM:  and  the  state :  and  as  standing  armies  in  time  of  peace  are  dangerous  to  liberty,  they 
•abonUnatien  of  ghall  not  be  kept  up ;  and  that  the  military  shall  be  kept  under  strict  subordinatioii 
military  power      to  the  civil  power. 

Corporal  ponidi-  Sec.  21.  That  no  person  in  this  state,  except  such  as  are  employed  in  the  army 
ment  nuder  miU-  or  navy  of  the  United  States,  or  militia  in  actual  service,  shall  be  subject  to  corporal 
"^  "^*  punishment  under  the  militarv  law. 

Of  qoarterteg  Ssc.  22.  That  no  soldier,  in  time  of  peace,  be  quartered  in  any  house  without 
troops-  the  consent  of  the  owner ;  nor  in  time  of  war,  but  in  the  manner  prescribed  by  law. 

Of  poll  tax.  Sbc  23.    That  the  levying  taxes  by  the  poll  is  grievous  and  oppressive;  there- 

fbre,  the  legislature  shall  never  levy  a  poll  tax  for  county  or  state  purposes. 
Uereditarj  privi-     Sec.  24.    That  no  hereditary  emoluments,  privileges  or  honors,  shall  ever  be 
legu,  fto.  granted  or  conferred  by  this  state. 

Of  schools  and  Sbc.  25.  That  no  law  shall  be  passed  to  prevent  the  poor,  in  the  several  countiei 
poor  children.  and  townships  within  this  state,  from  an  equal  participation  in  the  schools,  acade- 
mies, colleges  and  universities  within  this  state,  which  are  endowed,  in  whole  or  in 
part,  from  the  revenue  arising  fh>m  donations  made  by  the  United  States,  for  the 
support  of  schools  and  colleges ;  and  the  doors  of  the  said  schools,  academies  and 
universities,  shall  be  open  for  the  reception  of  scholars,  students  and  teachers  of 
every  grade,  without  any  distinction  or  preference  whatever,  contrary  to  the  intent 
for  which  said  donations  were  made. 
DtoponooD  of  Sec.  26.    That  laws  shall  be  passed  by  the  legislature,  which  shall  secure  to  eacb 

Eoceeds  of  leo.  and  every  denomination  of  religions  societies,  in  each  surveyed  township  which  now 
is,  or  may  hereafter  be  formed  m  the  state,  an  equal  participation,  according  to  their 
number  of  adherents,  of  the  profits  arising  from  the  land  granted  by  conffress  for 
the  support  of  religion,  agreeably  to  the  ordinance  or  act  of  congress  making  the 
appropriation. 
Ipwpo«ggpof  Sbc.  27.  That  every  association  of  persons,  when  regulariv  formed,  within  tbii 
UtKaiy  societies,  gtate,  and  having  given  themselves  a  name,  may,  on  application  to  the  legislature, 
be  entitled  to  receive  letters  of  incorporation,  to  enable  them  to  hold  estates,  real 
and  personal,  for  the  support  of  their  schools,  acadeinief ,  colleges,  univenities,  tad 
for  other  purposes. 
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Sbo.  28.    To  gnund  against  the  transgression  of  the  high  powers,  which  we  have  Powm 
ddegated,  we  declare,  that  all  powers,  not  hereby  delegated,  remain  with  the  people.  ^  'he  people. 

SCHEDULE. 

8bo.  1.    That  no  erils  or  inconreniences  may  arise,  from  the  change  of  a  territo-  Of  fttmer  ralto 
rial  gOTemment  to  a  permanent  state  government,  it  is  declared  by  this  convention,  and  olafans. 
that  all  rights,  suits,  actions,  prosecntions,  claims  and  contracts,  both  as  it  respects 
individuals  and  bodies  corporate,  shall  continue,  as  If  no  change  had  taken  place  in 
this  government 

Sbo.  2.    All  fines,  penalties  and  forfeitures,  due  and  owing  to  the  territory  of  the  of  jbnMr  itaiM 
United  states,  northwest  of  the  river  Ohio,  shall  enure  to  the  use  of  the  state.    All  end oOdel  bonds, 
bonds  executed  to  the  governor,  or  any  other  officer  in  his  official  capacity,  in  the 
territory,  shall  pass  over  to  the  governor  or  the  other  officers  of  the  state,  and  their 
successors  in  office,  for  the  use  of  the  state,  or  by  him  or  them  to  be  respectively 
assignea  over  to  the  use  of  those  concerned,  as  the  case  may  be. 

Sec.  3.    The  governor,  secretary  and  judges,  and  all  other  officers  under  the  ter-  QfteuMroflloMa 
ritorial  government,  shall  continue  in  the  exercise  of  the  duties  of  their  respective 
departments,  until  the  said  officers  are  superseded  under  the  authority  of  this  con- 
stitution. 

Ssa  4.  An  laws,  and  parts  of  laws,  now  in  force  in  this  territory,  not  inconsist-  Of  prior  km. 
ent  with  this  constitution,  shall  continue  and  remain  in  ftdl  effect,  until  repealed  by 
the  legislature,  except  so  much  of  the  act,  entitled  "  an  act  regulating  the  admission 
and  practice  of  attorneys  and  counsellors  at  law,**  and  of  the  act  made  amendatory 
thereto,  as  relates  to  the  term  of  time  which  the  applicaot  shall  have  studied  law, 
his  residence  within  the  territory,  and  the  term  of  time  which  he  shall  have  prac- 
ticed as  an  attorney  at  law,  before  he  can  be  admitted  to  the  degree  of  a  counsellor 
at  law. 

Ssa  S.   The  ffDvemor  of  the  /Mate  shall  make  use  of  his  private  seal,  until  a  state  Tmmonry  stale 
seal  be  procmredl  eeeL 

Sbc.  6.  The  president  of  the  convention  shall  issue  writs  of  election  to  the  sher-  ^^  ^gg^  eleeika 
lib  of  the  several  oountiOB,  requiring  them  to  proceed  to  the  election  of  a  governor, 
members  of  the  general  assembly,  sheriflb  and  coroners,  at  the  respective  election 
districts  in  each  county,  on  the  second  Tuesday  of  January  next;  which  elections 
■hall  be  conducted  In  the  manner  prescribed  by  the  existing  election  laws  of  this 
territory :  and  the  members  of  the  general  assembly,  then  elected,  shall  continue  to 
exercise  the  duties  of  their  respective  offices  until  the  next  annual  or  biennial  elec- 
tion thereafter,  as  prescribed  in  this  constitution,  and  no  longer. 

Sbo.  7.  UntU  the  first  enumeration  shall  be  made,  as  directed  in  the  second  sec-  The  flnt  appor 
tion  of  tiie  first  article  of  this  constitution,  the  county  of  Hamilton  shall  be  entitled  tknuaeii*  of  n^ 
to  four  senators  and  eight  representatives ;  the  county  of  Clermont,  one  senator  and  ^  " 
two  representatives;  the  county  of  Adams,  one  senator  and  three  representatives; 
the  county  of  Boss,  two  senators  and  four  representatives :  the  coun^  of  Fairfield. 
one  senator  and  two  representatives :  the  county  of  Washington,  two  senators  ana 
three  representatives ;  the  county  of  Belmont,  one  senator  and  two  representatives: 
the  county  of  Jeffenon,  two  senators  and  four  representatives ;  and  the  coun^  of 
Trumbull,  one  senator  and  two  representatives. 

Done  in  Convention,  at  Chillicothe,  the  twenty  ninth  day  of  Novembei,  In  the  year 
of  our  Lord  one  thousand  eight  hundred  and  two,  and  of  the  Independenoe  of 
the  United  States  of  America  the  twenty  seventh. 

In  testimony  whereof,  we  have  hereunto  subscribed  our  nameS; 

EDWA8D  TIFFIN  Pi  niimt, 
AUm:  TaoMAfi  Soon,  fleeveli^f. 
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CONSTITUTION 

OF 

THE    STATE   OF    OHIO. 


ABTIOLBL 

BILL  OP  IIOBXI. 

1.  Inalleiuible  rigfato. 

S.  Where  politkal  power  Toited ;  fpeoial  pcl?l- 

8.  B^t  of  petition;  instrnotSoii. 
4.  Beieriiig  aims;  lUiMliiig  midIm; 


ABTIOLBm. 


6.Tri»lbyJ    , 

6.  BlATery  end  inTohmteiy  eeryitnde. 

7.  BeUgione  liberty,  &«.;  teet    HdoMrtloPi 

8.  Habeas  oorpiu. 
».  BaiL 

10.  Trial  fixrerlmes;  wltneei. 

11.  Freedom  of  speech;  libeL 

12.  Transportation :  IbrMtare. 

18.  Qnarten  of  soldiers. 
11.  Beaioh  warrants. 
15.  Imprisonment  for  debt. 

19.  Bemedjr  in  courts. 

17.  Heredllary  honors,  he. 

18.  Suspension  of  laws. 

19.  Private  property  Invlolatok  unless,  &«. 
to.  Powers  not  delegated. 

ABTIOLBIL 


1.  LeglilatiTe  power  in  Senate  and  House. 
8.  mention,  and  term. 
8.  Who  eligible. 

4.  Who  indlgible. 

5.  Who  ineligible  to  any  ollloe. 

6.  Who  to  determine  qnaUfleations,  fto. ;  mem- 

bers; qnomm:  attendance. 

7.  Mode  of  organiihig. 

8.  OfBoets  of  General  Assembly;  roles;  pon- 

ishment  of  members,  &o. 

9.  Jonmal;  yeasandnays;  minority  to  pass  a 

law. 

10.  Protest. 

11.  TaoaiMios 

12.  PriHIen  as  to  arwet    and  speeeh. 
18.  Proceedings  pnbllo  nnless,  &o. 
14.  A<!Uoamments. 

15, 16.  Bills— where  to  orlgfaiate;  to  be  vsad 
tiueetfanes:  title;  to  conf  ' 
Acts  reviTed  or  amended. 

17.  SignatorestoblUs. 

18.  Style  of  Uws. 

19.  Xzdnsion  of  members  flcoo 
90.  Terms  of  ofllce  to  be  fixed ;  salary. 
21.  Trial  of  contested  elections. 
S.  Appropriations. 

28,  2ft.  Impeachments. 
25.  When  sessions  to  commence. 
25.  What  laws  to  have  nniftmn  opentkn.  Upon 
whose  approval  to  take  ellBOt. 

27.  Power  of  appointment  to  odBoe.  ^ots  te  U. 

8.  Senator. 

28.  Betroacdve  laws,  fro. 

29.  Bxtra  compensanop 
80.  Mew  counties. 

8L  Compensation  of  membeis  and  oAQsn  of 

General  Assembly;  perqnlsltss. 
88.  IHvwoe,  and  Judknal  power, 

(20) 


2.  Their  terms  of  oHlce. 

8,  4.  Returns  of  their  deotfon. 

5.  Governor's  power. 

6.  He  may  require  reports ;  genacal  dnlj 

8.  May  flonvrae  General  Assembly. 

9.  When  he  mav  adjourn  the  Gen.  flssinitfj 

10.  Oommander-in-ohiet 

11.  Reprieves,  pardons,  &o. 

12.  The  Seal  of  the  State. 
18.  Grants  and  comminlans. 

14.  Who  ineligible  for  Governor ; 

15.  Vacancy  in  his  oflBoe. 

16.  lieutenant  Governor ; 

17.  Tacaney  in  his  ofllce,  fcc. 

18.  What  vacancies  Governor  to  fill,  fto. 

19.  Oompensation  of  executive  ofllcers. 

20.  What  ofllceis  shall  report  to  the  C 

and  when,  fro. 

ABTICLB  TV 
jvmouL. 
L  In  whom  Ju^Udal  power  vested. 
2.  The  Supreme  Court; 

8,  4.  The  Common  Fleas ; 

6,  6.  The  District  Courts ; 

7,  8.  Probate  Courts ; 

9.  Justices  of  the  Peace. 

10.  Election  of  other  Judges,  and  tenn  of  ofllce. 

IL  ClasHillfatlon  ot  supreme  judges. 

12.  Common  Pleas  Judgee ;  term  of  ofllce,  and 

residence. 
18.  Tecancies  in  the  ofllce  of  Judge ; 

14.  Compensation ;  when  hieUgible  as  oandt(1sl.e 

for  other  ofllce. 

15.  Changes  In  number  of  judges,  ooorts,  dls- 

16.  Clerks  of  courts. 

17.  How  judges  runoved. 

18.  JurlsdieOon  at  chambers,  fro. 

19.  Courts  of  arbitration. 

20.  Style  of  process;  oondnskm  of  indletments. 

ARTICLE  Y. 


1.  Who  may  vote; 

2.  How. 
8.  Electors  priviloged  from  arrest 

4.  Forftiture  of  elective  firanchise. 

5.  Who  deemed  non-resldenti. 

6.  UkMa  and  inssne. 

ARTICLE  YL 

SDUOATIOH. 

L  The  school  and  religious  flmd. 
2.  Common  school  fhnd  to  be  raised:  howooft* 
trolled. 

ARTICLE  Tn. 

FUBXJO  UllilTUl'lUJII. 

1.  Insane,  blind,  deaf  and  dumb 

2.  j^snitentiary. 

a-      ■     - 
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ASTICUITIIL 

FIJUIO  ABS  AMJ>  FUBUO  WOIKI* 


1,  2,  &  TlmtoHon  npon  pabUe  debt. 

4.  Loan  of  cndit  of  itete.    Btete  not  to  oiwn 


6  AaamptkmQfdebtsbytheitete. 

6.  Xankipal  and  poUttoal  eorpontioos  not  to 

7.  Sfaddbg  Fond  to  pay  Pta>lto Debt; 

8.  Oommbekmen  thereof 

%  10,  11.  Dotiaa  of  the  Oonjintiwiftnaa,  Gor- 

emor,  Genoal  Aasembly,  ke. 
IS,  IS.  Board  of  PabUo  WotIb. 

ABTIGLB  IX. 

mUTIA. 

1.  Who  to  perfbnn  military  dnty. 

5.  Ofloen  of  militia; 
8.  How  appointed ; 

4.  Their  eonmiiarioaa.    When  CtoiveRior  to  eall 

oat  militia. 

6.  Pobllcarme. 

ABTIOLBX 
oouarr  amd  township  OBflAnsAnom. 
1.  Goanty  and  townahip  oflloen. 

5.  FlerHoo  of  eodnty  oOoezB. 

8.  Ha^StSatj  of  sheriirand  treanuir. 
4.  Xtoetion  of  township  oflloers. 
0w  Coon^  and  townalupftinds. 

6.  Bemormlof  ofiloars. 

7.  Loeal  taxation. 

ABTIOLE  XL 


Bionoir 
6>i  Debt  Ibr  internal  improvements. 

ABTIOLE  Xm. 

OOBPORATIOMS. 

L  Special  aets  of  incorporation. 

2.  General  aets  of  inooinponkti'on. 

8.  Personal  liabOity  of  stockholders. 

4.  Taxation  of  corporate  property. 

6.  Right  of  way. 

6.  Organisation  of  dties,   fro.     Taxes, 

ttierein. 
7  Dkoorporation  of  banks. 

ARTICLE  XIV. 

JUBUPBUDBHOB. 

1.  Code  Commissioners. 
8.  Their  duties. 
8.  Their  reports. 

ARTICLE  XY. 


1  Apportionment  Ibr  members  of  tiM  CtaiMcal 

Assembly. 
2,  8,  4,  6.  Ratio  in  the  Hoose. 

6.  Ratio  fcr  Senator. 

7.  8,  9.  Senatorial  DIstriets. 

10.  Apportionment  of  Representethes  te  ten 
years. 

U.  When  ratio' determined  by  Governor,  Au- 
ditor, &e. 

12.  Judicial  e 

13.  Now  < 

ARnCLB  XTT. 
ymAsoB  Aim  lucAnoir. 
].  Pontaz. 

8.  All  property  taxed  except,  ftc.  and  by  ml- 

iosm  mle.    Exemptkms  published. 
8.  How  propertj  of  Benks  to  be  taxed. 
^  What  reTenne  to  be  raised. 
8.  Lsfvylnc  of  taxes,  and  appUoatlon. 


fto. 


L  Seat  of  goremment. 

2.  Printing  Ibr  state..  ^ 

8.  Pablieation  of  receipts  and  siimiKHtnifi 

4.  Who  eligible  to  office.  ' 

5.  DoeUsts  hMligible. 

6.  Lotteries. 

7.  Official  oath. 

8.  Boreaa  of  statistfes. 

ARTICLE  XYL 

▲MBHDIIBIITS. 

1,2,8.  Amendments  Of  Oonstitation. 


1.  Of  prior  laws. 

2.  nrst  election  Ibr  General  AsBcmbty. 
8.  For  state  offloen ; 

4.  Forjudges,  &c. 

6.  Who  to  continue  in  olBoe. 

6.  As  to  certain  courts. 

7.  County  and  townsliip  officers. 

8.  Vacancies. 

9.  When  Constitation  took  elEBct. 

10.  Term  of  office. 

11.  Suocessors  of  tlie  Court  in  Bank; 

12.  Of  the  Supreme  Court; 
la  Of  tlie  Common  Pleas. 

14.  The  Probate  Court 

15.  Sleotion  of  Judges  and  dorks. 

16.  Returns  of  election. 

17.  Tote  on  the  adoption  of  the  Constitntloii. 

18.  Tote  on  prorisicm  as  to  intoxicating  liquors. 

19.  Apportiraiment  of  House  of  Repreeentstftves. 


Wb,  the  people  of  the  State  of  Ohio,^  gratefiil  to  Almighty 
Gt>d  for  oar  freedom,  to  secure  its  blessings  and  promote  our 
common  welfare,  do  establish  this  Constitution : 

ARTICLE   1. 

BILL  OF  BIGHTS. 


Sbction  1.    All  men  are,  by  nature,  free  and  independent,       _ 
and  haye  certain  inalienable^  nshts,  among  which  are  those  of  '^^ 
enjoying  and  defending  life  and  liberty,  acquiring,  possessing, 
and  protecting  property,  and  seeking  and  obtaining  happiness 
and  safety. 

Sbo.  2.    All  political  power  is  inherent  in  the  people.    Goy-  JSw?ts£i** 


1  The  territorial  limits  of  the  state  of  Ohio  extend  on  tbe  southeast,  at  least  to  tlie 
ftne  of  ordinary  low  water  mark,  on  the  northwest  side  of  the  Ohio  river.  Soolh  t. 
Mmhbard'$  adm'r,  8  Ohio  St.  Bep.  243. 

For  a  brief  histoij  of  the  oontested  boundur  qnettioii  between  Ohio  and  Mieh* 
I T.  &tMs,  19  Ohio  Eep.  239. 
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eminent  is  instituted  for  their  equal  protection  and  benefit,  and 
they  have  the  right  to  alter,  reform,  or  abolish  the  same,  when- 
ever they  may  deem  it  necessary ;  and  no  special  privileges  or 
specuipriTiiegeii  immunities  shall  ever  be  OTantea,  that  may*  not  be  altered,  re- 
voked, or  repealed  by  the  General  Assembly. 
Right  of  petition.      Seg.  3.     The  pooplc  havo  the  right  to  assemble  together,  in  a 
peaceable  mannfer,  to  consult  for  their  common  good ;  to  instruct 
initraction         ^j^^jj.  Representatives ;  and  to  petition  the  General  Assembly  for 

the  redress  of  grievances. 
Bearing  ami.  Sec.  4.     The  pcoplc  havd  the  right  to  bear  arms  for  their  de- 

standing  armies,  fcuso  and  sccurity ;  but  standing  armies,  in  time  of  peace,  are 
Miutary  power,    daugcrous  to  liberty,  and  shall  not  be  kept  up ;  and  the  military 
shall  be  in  strict  subordination  to  the  civil  power. 

Trial  by  Jury.  X^'    ^'      '^^^  ^^^^^  ®^  *^*^  ^7  J^^^^  ^^^  ^  iuviolatC.^ 

8iaT«y  and  In-      Sec.  6.     There  shall  be  no  slavery  in  this  State ;  nor  involun- 
tSJS?**^  "*'^"  tary  servitude,  unless  for  the  punishment  of  crime. 
luiigionf  uberty,      ^^^'  ^'     -^  ^^^  heiVe  a  natural  and  indefeasible   right  to 
etc.;teit.         *  worship  Almighty  God  according  to  the  dictates  of  their  own 
conscience.    No  person  shall  be  compelled  to  attend,  erect,  or 
support  any  place  of  worship,  or  maintain  any  form  of  worship, 
against  his  consent ;  and  no  preference  shall  be  given,  by  law,  to 
any  religious  society ;  nor  shall  any  interference  with  the  rights 
of  conscience  be  permitted.     No  religious  test  shall  be  required, 
as  a  qualification  for  office,  nor  shall  any  person  be  incompetent 
to  be  a  witness  on  account  of  his  religious  belief;  but  nothing 
herein  shall  be  construed  to  dispense  with  oaths  and   affirma- 
tions.    Religion,  morality,  and  knowledge,  however,  being  essen- 
tial to  good  government,  it  shall  be  the  duty  of  the  General 
Assembly  to  pass  suitable  laws,  to  protect  every  religious  de- 
■dooatioB.         nomination  in  the  peaceable  enjoyment  6t  its  own  mode  of 
public  worship,  and  to  encourage  schools  and  the  means  of  in* 
struction. 

1  Tbif  8«otion  reoogniies  the  existence  of  the  riffht  of  jury  trial,  and  provides  for  its 
unimpaired  oontinuanoe.  The  right  intended  to  be  secured  was  the  right  of  trial  by 
jury,  with  all  its  essential  and  distinguishing  features,  as  known  at  the  common  law, 
and  generally,  if  not  universally  adopted  in  this  country.  The  number  of  jurors  must 
be  twelve,  and  can  not  be  diminished,  and  a  verdict  can  not  be  rendered  without  the 
unanimous  concurrence  of  all  the  jurors.  But  whenever  facts  are  to  be  found  in  any 
proceeding  in  which  a  jury  was  not  reqtiired  by  the  common  law,  a  jury  of  any  num- 
Dcr  may  be  authorized  within  the  discretion  of  the  legislative  body,  as,  for  instance, 
in  civil  trials  before  justices  of  the  peace.  Work  v.  The  State,  2  Ohio  St.  Rep.  296. 
And  this  principle  holds  good,  even  if  tiie  amount  in  controversy  would  extend  the 
jurisdiction  of  a  justice  of  the  peace,  so  as  to  be  concurrent  with  that  of  the  court 
of  common  pleas  in  the  particular  class  of  cases.  JVorton  v.  MeLeary,  8  Ohio  St. 
Bep.  205.  And  in  Bunrt  icmkee  v.  McMahcmf  5  Ohio  Bep.  133,  it  was  held  to  be  no 
violation  of  the  right  of  trial  by  jury  for  the.  courts  of  law,  by  adapting  the  modes 
of  proceeding  which  belonged  to  courts  of  chancery,  to  the  execution  of  the  occupy- 
ing claimant  l^w  as  it  then  existed  in  this  state,  to  ascertain  the  value  of  the  occu- 
pant's improvements  by  commissioners  instead  of  a  jury.  In  WUlyard  v.  Hamilton, 
7  Ohio  Ref).  pt.  2, 115,  it  was  held  that  the  value  of  private  property  taken  for  pub- 
lic uses,  might  rightfnUy  be  assessed  by  commissioners,  it  not  being  a  case  for  tria/ 
by  jury,  secured  by  the  former  Constitution,  for  the  reason  that  it  had  never  been  s« 
recognised  in  England  or  this  country  prior  to  the  adoption  of  that  instrument 
The  same  doctrine  was  held  in  Kramer  v.  The  C,  A  P,  R,  B,  On,  5  Ohio  St.  Rep 
140.  In  Cooper  v.  Williams,  4  Ohio  Ilep.  253;  £atet  v.  Cooper,  5  Ohio  Rep.  118,  and 
in  Totmg  v.  Buckingham,  ih.  485,  the  constitutional  validity  of  assessing  by  com- 
missioners, the  value  of  private  property  taken  for  public  use  was  not  questioned, 
although  the  subject  was  oefore  the  court.    See  note  to  art.  13,  sec.  5. 

The  constitutional  right  of  trial  by  jury  is  not  infringed  when  the  option  is  ^voa 
to  the  accused  to  have  the  issue  tried  by  the  court  or  the  jury,  and  he  submits  the 
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Sbc.  8.     The  privilege  of  the  writ  of  habeas  corpus  shall  not  Habeas  oorp«^ 
be  suspended,  unless,  in  cases  of  rebellion  or  invasion,  the  pub- 
lic safety  require  it. 

Sec.  9.     All  persons  shall  be  bailable  by  suflSoient  sureties,  Bau. 
except  for  capital  offenses  where  the  proof   is  evident,  or  the 
presumption  great.^    Excessive  bail  shall  not  be  required ;  nor 
excessive  fines  imposed;    nor  cruel  and  unusual  punishments 
inflicted. 

Sec.  10.  Except  in  cases  of  impeachment,  and  cases  arising  Trial  fcrcrteM. 
in  the  army  and  navy,  or  in  the  militia  when  in  actual  service  in 
time  of  war  or  public  danger,  and  in  cases  of  petit  larceny  and 
other  inferior  offenses,  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  ^  unless  on  presentment  or 
indictment  of  a  grand  jury.  In  any  trial,  in  any  Aurt,  the 
party  accused  shall  be  allowed  to  appear  and  defend  in  person 
and  with  counsel ;  to  demand  the  nature  and  cause  of  the  accU'* 
sation  against  him,  and  to  have  a  copy  thereof;  to  meet  the 
witnesses  face  to  &ce,^and  to  have  compulsory  process  to  pro^  v^it^Mt. 
cure  the  attendance  of  witnesses  in  his  behalf,  and  a  speedy 
public  trial  by  an  impartial- jury*  of  the  county  or  district,  in 
which  the  offense  is  sdleged  to  have  been  committed ;  nor  shall 
any  person  be  compellec^  in  any  criminal  case,  to  be  a  witness 
against  himself,  or  be  twice  put  in  jeopardy  for  tiie  same  offense.^ 

eAue  to  the  court.     Dillingham  y.  Th^  State,  5  Ohio  St.  Bep.  280.    See,  also,  Dail^jf 
▼.  The  StaU,  4  Ohio  St.  Rep.  57. 

1  The  oovrt  which  preacrihes  the  amoont  of  bail,  and  paasea  npon  the  sQflloienoy  of 
the  nretiefl — which  exeroiaes  the  aame  power  in  aU  analogous  oases  known  to  our 
laws— is  to  decide  whether  **  the  proof  is  eyident  or  the  presumption  great."  If  the 
eyid«noe  exhibited  against  the  prisoner  on  the  hearing  of  his  application  to  be  let  to 
bail,  be  of  so  weak  a  character  that  it  would  not  sustain  a  yerdict  of  guilty  against 
a  motion  for  a  new  trial,  the  oourt  wiU  admit  to  bail.  The  State  y.  Suninume,  19  Ohio 
Rep.  139. 

2  There  are  many  offenses  made  so  by  statute,  whioh  are  but  Moai  oilminal,  and 
where  the  legislature  may  direct  the  mode  of  redress,  untrammeled  by  this  consti- 
tutional proyision.  Such  is  Sabbath-breaking,  selling  spiritous  liquors  on  Sunday, 
disturbing  reUgious  meetings,  and  many  others.  Per  Wood,  C.  J.,  Markle  y..  The 
Ikmm  OmmcU  of  Akron,  14  Ohio  Rep.  589. 

SThis  clause  has  reference  to  the  pereonai  pretence  of  the  witnesses  called  to 
testify,  and  not  to  the  qmUity  or  eompetenejf  of  the  eyidenoe  to  be  giyen.  So  that  the 
admission  of  a  witness  to  giye  testimony  preying  the  statements  made  by  a  deceased 
witness,  on  oath,  on  a  former  trial  of  the  party  accused,  on  the  same  indictment, 
does  not  contrayene  this  proyision  of  the  Constitution.  Summone  y.  The  State,  5  Ohio 
St.  Rep.  S24.  Nor  does  the  admission  of  evidenoe  of  dying  declarationa— the  objee- 
tioB  to  such  eyidenoe  going  to  tKe  eompetenejf  qf  the  eoidence,  and  not  to  the  eompetene^ 
of  the  witneeeee.  Bobhme  v.  The  State,  8  Ohio  St.  Rep.  131.  See,  alao,  Montgomery  y. 
The  Slate,  11  Ohio  R^.  434. 

4  By  this  proyision  the  right  of  juiy  trial,  reeognixed  and  perpetuated  by  tl|e  fifth 
section  vf  this  article,  is  declared  to  belong  to  eyery  person  accused  of  any  crime  or 
offense  in  any  oourt  6f  the  state.  Work  y.  The  State,  3  Ohio  St.  Rep.  303.  But  tha 
accused  may  waiye  the  right.    Dailey  y.  TJte  State,  4  Ohio  St.  Rep.  59. 

ft  In  a  capital  case  where  the  Jury  state  they  can  not  agree,  the  court  may,  in  their 
discretion,  discharge  them,  remand  the  prisoner  for  another  trial,  and  continue  the 
eaoe.  Bwrley  r.  The  State,  0  Ohio  Rep.  400.  But  if,  after  the  jury  haye  retired  to 
eonsnlt  of  their  yerdict,  the  oourt  discharge  them  without  the  assent  of  the  prisoner, 
and  without  the  existence  of  a  cause  for  whioh  they  might  lawfully  be  discharged, 
tke  prisoner  can  not  be  again  tried  for  the  same  offense.  Poagfi  v.  The  State,  8  Ohio 
St.  Rep.  229.  And  where,  after  a  jury  has  been  itapanneled  and  sworn,  a  nolle 
pToteqm  has  been  entered  by  the  prosecuting  attorney,  with  leaye  of  the  court,  and 
without  the  consent  of  the  prisoner,  it  is  a  good  bar  to  another  indictment  for  the 
•ame  offense.  And  a  judgment  or  a  yerdict  of  conyiotion  or  acquittal  is  not  neces- 
mrj  in  order  that  either  may  constitute  a  bar  to  another  indictment  for  the  &«me 
idae.    Mowte  r.  The  SkLte»  U,  Ohio  Rep.  m.    But  ^e  p?ii|oner  is  not  pioteoted 
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jmAom  of  Sec.  11.     Everj  citizen  may  freely  speak,  write,  and  publish 

his  sentiments  on  all  subjects,  being  responsible  for  the  abuse  of 
the  right ;  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech,  or  of  the  press.  In  all  criminal  prosecutions 
for  libel,  the  truth  may  be  given  in  evidence  to  the  jury,  and  if 
it  shall  appear  to  the  jury,  that  the  matter  charged  as  libelous  is 
true,  and  was  published  with  good  motives,  and  for  justifiable 
ends,  the  party  shell  be  acquitted. 

Sec.  12.    No  person  shall  be  transported  out  of  the  State,  for 

any  offense  committed  within  the  same ;  and  no  conviction  shall 

Forfcitnw.         work  comiption  of  blood,  or  forfeiture  of  estate.  ^ 

Qaarten  of  loi-      Sbc.  13.     No  soldior  shall,  in  time  of  peace,  be  quartered  in 

**^-  any  house,  without  the  consent  of  the  owner ;  nor,  in  time  of  war, 

except  in*he  manner  prescribed  by  law. 

Sec.  14.  The  richt  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  possessions,  against  unreasonable  searches 
and  seizures  shall  not  be  violated ;  and  no  warrant  shall  issue, 
but  upon  probable  cause,  supported  by  oath  or  affirmation,  par- 
ticularly describing  the  place  to  be  searched,  and  the  person  and 
things  to  be  seized.  * 

Sec.  15.    No  person  shall  be  imprisoned  for  debt  in  any  civil 
action,  on  mesne  or  final  process,  unless  in  cases  of  fraud. 
Bmnedyinoonrto.      Sbc.  16.     All  courts  shall  be  opcu,  and  every  person,  for  an 
injury  done  him  in  his  land,  goods,  person,  or  reputation,  shall 
have  remedy  by  due  course  of  law;  and  justice  administered 
without  denial  or  delay. 
Hereditary  hon-      Sec.  17.    No  hereditary  emoluments,  honors,  or  privileges 
®"*  ^:  shall  ever  be  granted  or  conferred  by  this  State, 

sofpwtfioii  of         Sec.  18.    No  power  of  suspending  laws  shall  ever  be  exercised, 
^*  except  by  the  General  Assembly. 

PriT«ta  property      Sec.  19.     Private  property  shall  ever  be  held  inviolate,  but 
bonoute,  nniflM,  subscrvient  to  the  public  welfare.  *    When  taken  in  time  of  war 

from  a  seoond  trial  before  a  jury,  by  the  fact  that  a  judgment  on  a  yerdiot  of  goilty 
on  a  good  indictment,  has  on  bis  motion  been  rerersed  on  aoconnt  of  error  in  the 
proceedings.  This  rule  goes  upon  the  supposition  that  the  accused  never  was  in 
jeppardy.  Sutelife  v.  The  State,  18  Ohio  Rep.  409.  On  a  plea  of  autre/aU  acquit,  the 
tme  test  to  determine  whether  the  accused  has  been  twice  put  in  jeopardy  for  the  same 
offense,  is,  whether  the  facts  alleged  in  the  second  indictment,  if  proven  to  be  tme, 
would  have  warranted  a  conviction  on  the  first.    I^rice  v.  The  State,  19  Ohio  Rep.  423. 

1  This  clause  was  not  intended  to  prevent  the  legislature  from  declaring  that,  if  m 
tenant  for  life  should  suffer  the  land  to  be  sold  for  taxes,  the  Ufe  estate  should  thereby 
be  forfeited  to  the  remainder-man,  or  reversioner.  But  tlis  purpose  of  the  convene 
tion  was  to  provide  against  that  state  of  things  which  existea  in  England,  by  whiek 
a  "  corruption  of  blood  and  forfeiture  of  estate,"  followed  upon  the  conviction  oi 
many  offenses,  so  that  the  attainted  person  could  neither  inhent  lands  from  bis  an* 
cestor  nor  transmit  an  inheritance  to  his  hein.  Leetee  of  McMiUen  v.  Rohhine,  i 
Ohio  Rep.  29. 

3  It  will  not  justify  searching  a  man's  house,  that  one  has  been  arrested  there,  having 
in  his  possession  counterfeit  money.  Existence  of  guilty  implements  on  the  premiseti 
or  evidences  of  crime,  will  warrant  a  search,  but  if  not  found  there,  the  justification 
fails.  Circumstances  of  reasonable  suspicion  may  be  proved  in  mitigation.  Simp* 
§onetal,Y,  MeCaffrey,  13  Ohio  Rep.  508. 

3  The  power  of  eminent  domain  is  not  conferred  either  by  this  section,  or  the  5t]i 
section  of  Art.  XIII  of  the  Constitution.  They  simply  prescribe  modes  for  and  limit- 
ations upon  its  exercise.  The  power  is  an  indispensable  incident  of  sovereignty, 
and  its  exercise  for  the  accomplishment  of  lawful  objects  is  conferred  upon  the  Qen* 
eral  Assembly  in  the  general  grant  of  legislative  authority.  It  may  be  exercised 
directly  or  indirectly  by  the  General  Assembly,  without  the  intervention  of  the 
judiciary,  except  for  determining  the  amount  of  compensation.    But  the  oonrti  pof« 
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or  other  public  exigency,  imperatively  requiring  its  immediate 
seizure,  or  for  the  purpose  of  making  or  repairing  roads,  which 
shall  be  open  to  the  public  without  charge,  a  compensation  shall 

■088  faU  power  to  detennine  its  proper  limits,  and  to  prerent  abases  in  its  exercise* 
Tbe  power  rests  upon  the  pnblic  necessity,  and  can  only  be  exercised  where  such 
Beceoaity  exists.  Bnt  this  necessity  relates  rather  to  the  nature  of  the  property,  and 
tte  uses  to  which  it  is  applied,  than  to  the  exigencies  of  the  partienlar  case ;  and  it 
U  BO  objection  to  the  exercise  of  the  power,  that  lands  equally  feasible  could  be  ob- 
tained by  purchase.  Only  such  interest  as  will  answer  the  public  wants  can  be 
taken ;  ana  it  can  be  held  only  so  long  as  it  is  used  by  the  public,  and  can  not  be 
direrted  to  any  other  purpose.  The  power  of  eminent  domain  may  be  used  to 
appropriate  lands  for  a  pubUo  highway  of  any  kind ;  and  this,  whether  the  road  is 
built  and  owned  by  the  public,  or  by  a  corporation  as  a  public  instrumentality ;  pro- 
Tided  it  is  kept  open  for  public  use  as  a  matter  of  right ;  or,  according  to  the  nature 
of  the  work,  the  corporation  is  made  a  common  carrier  of  goods  or  passengers. 
Otin  T.  C.  W.  and  Z,  Bailroad  Company,  4  Ohio  St.  Rep.  808. 

Tne  General  Assembly  possesses  tne  constitutional  power  to  confer  upon  a  corpora- 
tion authorised  to  construct  a  railroad  the  right  to  appropriate  grounds  necessary  for 
its  use  for  a  dqx>tf  whether  the  prooeeding  is  controlled  by  this  section,  or  by  the 
6th  section  of  Art.  XIII,  ib.  308. 

A  canal  is  such  a  public  work  that  prirate  property  may  be  taken  in  constructing 
it.  Cooper  r.  WiUiama,  4  Ohio  Rep.  253,  288;  Wtlfyard  y.  Hamilton,  7  Ohio  Rep.  pt. 
1,  111 }  and  also  in  repairing  it.  BaUe  t.  Cooper,  5  Ohio  Rep.  116, 119.  A  toll-bridge, 
authorised  by  law,  is  such  a  work  also.  Tomig  y.  Buckingham,  5  Ohio  Rep.  485.  So 
are  public  streets.  Eickox  r.  Ciiy  of  CUveland,  8  Ohio  Rep.  548;  FooU  y.  (%  of  Om- 
CMfiafi,  14  Ohio  Rep.  147 ;  Brown  t.  Same,  ib,  541.  So  are  turnpikes.  Kemper  y. 
OneinmaH,  Cobmbue  and  Wooeter  IStmpike  Company ,  11  Ohio  Rep.  398 ;  and  railroads, 
Moorekead  r.  Little  Miami  Bailroad  Company,  17  Ohio  Rep.  350 ;  and  township  roads, 
Ferrie  et  ai.  y.  Bramble  etaL,b  Ohio  St.  Rep.  109 ;  STwoer  y.  StarreU,  4  Ohio  St.  Rep. 
408.  Appropriating  the  land  of  the  citisen  for  a  tow:nship  road,  is  making  it  subser- 
Tient  to  tne  ''public  welfare,"  although  it  may  be  for  the  particular  "conyenienoe" 
of  a  neighborhood  only,  inasmuch  as  the  road  is  a  public  nighway,  open  to  all  per* 
•cms  haying  occasion  to  use  it.    Ib. 

A  tax  le^ed  for  the  purpose  of  payins  county  or  township  subscriptions  under  the 
Oonstitntion  of  1802,  to  the  capital  stock  of  corporations,  created  for  the  purpose  of 
eonstrueting  works  of  internal  improyement,  does  not  yiolate  the  rights  of  priyate 
property.  C.  W.  and  Z,  Bailroad  Company  y.  Clinton  Comtiy,  1  Ohio  St.  Rep.  77 ;  S. 
emdl,  Bttikroad  Company  y.  North  Townehip,  ib.  105. 

A  diseriminating- assessment,  for  the  purpose  of  improying  streets,  is  no  inyasion 
of  the  inyiolability  of  priyate  property.  SeovHl  y.  Cleveland,  1  Ohio  St.  Rep.  136; 
mu  y.  Bigdon,  5  Ohio  St.  Rep.  243. 

Proceedings  to  annex  contiguous  territory  to  the  corporate  limits  of  a  town,  and 
thereby  subject  it  to  taxation  to  pay  a  portion  of  the  prior  indebtedness  of  the  town, 
is  not  taking  priyate  properb^  for  public  purposes  without  compensation.  iVioert  y. 
The  Commimionen  of  Wood  Comty,  8  Ohio  St.  Rep.  285,  290. 

Although  the  interests  of  riparian  proprietors  in  streams  of  water  may  be  appro- 
priated for  the  purposes  of  a  canal,  yet  water  can  not  be  taken  from  a  stream  for  the 
panose  of  creating  hydraulic  power  to  seU  or  lease  on  behalf  of  the  state.  Cot^per 
T.  WilUamM,  5  Ohio  Rep.  391;  Bnckimgham  y.  Smith,  10  Ohio  Rep.  288. 

The  property  of  one  citisen  can  not,  without  his  consent,  be  appropriated  for  the  use 
of  another  citisen,  although  it  is  to  compensate  the  latter  for  damages  done  to  him  in 
haying  his  property  appropriated  to  public  use.  MeArihmr  y.  Kelley  et  <U.,  5  Ohio 
Bep.  139. 

An  attempt,  by  the  agents  of  the  state,  to  make  such  appropriation,  may  be  stayed 
by  injunction.  Ib.  189.  So  will  an  ii^unotion  be  grantea  to  restrain  a  corporation 
from  an  abuee  of  the  power  granted  to  them,  to  the  injury  of  other  persons,  ifoor- 
head  y.  LittU  Miami  Bailroad  Company,  17  Ohio  Rep.  340. 

An  act  of  the  legislature,  proyiding  for  the  transfer  of  land  to  the  occupying  daim- 
nnt,  without  the  consent  of  the  owner,  is  a  palpable  inyasion  of  the  rignt  of  priyate 
property.     MeCoy  y.  Orandy,  3  Ohio  St.  Rep.  463. 

Priyate  proper^  can  not  be  taken  under  a  legislatiye  act  for  a  mere  priyate  use, 
without  the  owner's  consent.  Per  Brinkerhoff,  J.,  in  Beevee  y.  The  JVeaeurer  of  Wood 
County,  8  Ohio  St.  Rep.  345.  Nor  could  it  were  there  no  express  constitutional  pro- 
Tision  on  the  subject,  for  the  reason  that  no  such  power  has  been  delegated  to  the 
General  Assembly.    Per  Tburman,  J.,  in  Shaver  y.  Starrett,  4  Ohio  St.  Rep.  498. 

When  the  use  for  which  priyate  property  is  sought  to  be  taken  by  right  of  eminent 
domain  is  not  in  its  nature  necessarily  a  public  use,  but  may  be,  as  in  case  of  a  drain^ 
then,  it  seems,  that  the  body  authorised  by  legislatiye  act  to  establish  it,  should, 
by  the  same  act  be  required,  before  doing  so,  to  find  that  the  proposed  improyement 
ie  a  use  eonduciye  to  the  public  welfare.  Beevee  y.  The  ISreaeurer  of  Wood  County,  8 
Ohio  St.  Rep.  346. 

Priyate  acts  of  incorporation  which  confer  power  to  subject  priyate  propel ty  to 
pmblie  use,  should  be  strictly  construed.    Upon  this  principle  it  was  held  that  a  rail* 
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be  made  to  the  owner  in  money;  and  in  all  other  cases  wher« 
private  property  shall  be  taken  for  public  use,  a  compensation^ 

road  oompany  baring  onee  loeated  and  oonstmeted  its  road,  oonld  not  re-looate  it,  and 
for  that  purpose  appropriate  prirate  property,  although  its  charter  sare  it  authority 
to  vary  tne  route  and  change  the  location^  after  the  first  selection  nad  been  madoi 
wheneyer  a  better  and  cheaper  route  could  be  had,  or  whenerer  any  obstacle  to  th« 
eontinuanoe  of  the  location  was  foond,  either  by  difficulty  of  construction  or  procure 
ing  right  of  way  at  a  reasonable  cosL  Moorhead  v.  LittU  Miami  Bailroad  Company^ 
17  Ohio  Rep.  340.  So  where  the  charter  of  a  railroad  company  merely  fixed  a  few 
points,  through  which  the  road  was  to  pass  from  Its  oommencement  to  its  terminoa, 
leaying  the  location  of  the  road,  between  the  points  specified,  to  the  discretion  of  the 
corporation,  it  was  held  that  the  company  by  once  locating  the  road  exhausted  its 
power  so  as  to  be  unable  to  re-locate,  and  for  that  purpose  to  appropriate  priyata 
property.  The  same  principle  was  deemed  applicable,  whether  the  case  was  that  of 
an  attemnt  to  re-locate  on  the  property  of  an  indiyidual,  or  by  using  a  street  or  high- 
way for  the  purpose.     lAuU  M%ain\  Railroad  Company  v.  Nay  lor,  2  Ohio  St.  Ben.  235« 

In  Kemper  v.  C,  C.  and  W,  Turnpike  Company,  11  Ohio  Rep.  392,  it  was  held  that 
an  incorporated  road  company,  which  was  authorised  by  iU  charter  to  lay  out  and 
construct  a  turnpike  road,  not  exceeding  one  hundred  feet  in  width,  to  erect  gatea 
and  collect  toll,  had  no  right  to  appropriate  for  the  purpose  of  erecting  a  toll  house 
thereon,  land  laying  without  the  line  of^the  road.  But  u  Ward  v.  The  Marietta  and 
NewpoH  Turnpike  and  Bridge  Company,  it  was  held  that,  where  such  company  bad, 
under  its  charter,  authority  to  construct  a  road,  and  for  that  purpose  to  appropriata 
land  to  the  width  of  sixty  feet,  and  when  finished  to  charge  and  collect  toll,  after  it 
had  appropriated  the  land,  and  the  owner's  damage  had  been  assessed,  might  build 
a  toll  house  and  dig  a  well  for  the  accommodation  of  the  toll  gatherer,  within  the 
ffizty  feet. 

1  No  ralid  appropriation  of  prirate  property  for  public  use  can  be  made  without  a 
law  proriding  oompeneation  to  the  owner,  to  be  assessed  in  the  mode  prescribed  in 
the  Constitution.  The  Oonstitntion,  in  this  particular  does  not  execute  itself.  Lamh 
mnd  McKee  v.  Lane,  4  Ohio  St.  Rep.  167.  And  a  law  providing  for  the  appropria- 
tion of  private  property  for  poblio  use  is  void  unless  it  provide  the  owner  a  compen- 
sation. MiiAtlkwr  V.  KeUey  et  al.,  5  Ohio.  Rep.  1^;  I^oote  v.  OinoinnaH,  11  Ohio 
Rep.  410. 

Where  a  piece  or  strip  of  land  is,  by  appropriation  by  a  railroad  company,  severeG 
from  its  connection  with  the  other  land  of  the  owner,  in  estimating  the  compensatioa 
to  be  made  to  the  owner,  not  only  is  the  abstract  value  of  the  strip  or  piece  taken  ia 
be  considered,  but  also  its  relative  value,  and  the  effect  of  its  severance  from  the  resi- 
due of  the  owner's  land,  aa  well  aa  the  uses  to  which  it  is  appropriated.  C,  d:  P, 
B.  B,  Co.  V.  BtUl,  5  Ohio  St.  Re]).  560. 

It  seems  that  consequential  injuries,  sustained  by  individuals,  in  the  grading  and 
leveling  of  streets,  are  not  within  the  protection  of  the  Constitutional  provisL/n^ 
which  secures  compensation  for  lands  taken  for  publio  use.  Hioko»  v.  (%  of  de^e^ 
land,  8  Ohio  Rep.  643,  546. 

The  legislature  can  not,  by  declaring  a  river  navigable  which  is  not  so  in  fact,  de- 
prive the  riparian  proprietor  of  his  rights  to  the  use  of  the  water  for  hydraulic  and 
other  purposes,  without  rendering  him  compensation.  Walker  a$ui  Fulton  v.  The 
Board  of  PubUc  Worke,  16  Ohio  Rep.  646. 

The  interest  of  the  pmblio  in  streets  or  highways,  consisting  of  a  perpetual  etuemeni 
kk  the  land  covered  by  them,  for  all  the  actual  uses  and  purposes  of  publio  travel, 
may,  at  the  disoretion  of  the  General  Assembly,  be  transferred,  without  any  pecu- 
niary equivalent,  to  a  plank  road  company,  such  plank  road  still  remaining  a  publie 
highway,  and  subject  to  the  same  uses  and  purposes  as  before.  Chagrin  FaUe  and 
OUvehnd  Piank  Mood  Con^jHtny  t.  Cane  ei  aL,  2  Ohio  St.  Rep.  420.  In  such  oase 
tha  oompany  becomes  the  assignee  of  the  public,  and  lawfully  possessed  of  the  same 
interest  the  publio  had.  Sueh  change  of  the  mode  of  supporting  an  existing  highway 
can  not  be  presumed  to  affect  injuriously  the  rights  of  the  proprietors  of  land  over 
which  it  passes,  and  if  sueh  ii^nry  is  elaimed  to  have  resulted,  it  must  be  proved. 
/6. 420. 

Where  the  owner  of  property  taken  for  publie  it«e  by  a  corporation  authorized  to 
take  it,  sustains  damage,  and  the  law  authorising  tbe  appropriation  also  provides  a 
remedy  for  the  injury  to  the  owner,  that  reskedy  mast  oe  pursued.  LittU  Miami  B. 
B,  Co,  V.  Whitaere,  8  Ohio  St  Rep.  500.  In  snoh  case  the  owner  is  barred  of  the 
•ommoa-law  remedy  to  sue  for  and  reeover  the  damages  ho  may  have  sustained  by 
the  entry  of  the  company,  and  the  eonstruotlon  of  its  road  o\i  the  land  appropriated, 
even  though  he  refused  to  submit  to  the  Mrooeedings,  or  to  receive  the  amount 
awarded  to  him,  or  doposited  for  his  use.  Museton  v.  Baton  if  Hamilton  B,  B,  Co. 
4  Ohio  St.  Rep.  685. 

Where,  under  the.eharter  of  a  turnpike  company,  damages  are  assessed  for  injuries 
done  to  the  land  over  whioh  the  read  passes,  the  land  owner  cv^  not  afterward  sus- 
tain an  action  against  one  employed  to  make  the  road  for  cnlting  tKe  timber  within 
the  lines  of  the  road  into  oord  wood,  and  selling  it.  JfVaihjf  ?.  A^/wsn,  10  Ohio 
Bep.306. 
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therefor  shall  first  be  made  in  money,  or  first  secured  by  a  de- 
posit of  money  ;^  and  such  compensation  shall  be  assessed  by  a 
jTiry,^  without  deduction  for  benefits*  to  atay  property  of  the 
owner, 

1  The  eompeneation  must  be  in  money  exolnsively.  This  clanse  is  not  complied 
vith  by  an  assessment  of  damages  at  ''$150,  with  a  wagon  way  and  stop  for  cattle" 
aeroBs  a  railroad.     Ceniral  Ohio  B.  S.  Co,  t.  HcUer,  7  Ohio  St.  Rep.  220. 

3  The  word  "jury"  in  this  section,  as  well  as  in  other  places  in  the  Constitntion 
where  it  occurs,  means  a  tribunal  of  twelre  men  presided  over  by  a  court,  and  hearing 
the  allegations,  evidence,  and  arguments  of  the  parties.  And  ther  may  be  sent  to 
inspect  the  premises.  Lamb  A  MtKee  v.  LaWf  4  Ohio  St.  Rep.  167  j  Shaver  j,  SUir- 
nU,  lb.  494;  Work  v.  The  State,  2  Ohio  St  Rep.  2M;  and  see  WiUyardY.  HamOkmf 
7  Ohio  St.  Rep.  pt.  2, 115.  The  proTision  that  "  such  compensation  shall  be  as' 
sessed  by  a  jury,  without  deduction  for  benefits,"  etc.,  applies  where  property  is^ 
taken  to  make  or  repair  roads  which  are  to  be  ojmh  to  ike  public  without  charge, 
M  weU  at  to  «  aU  other  oases,"  etc.    Lamb  A  MeKee  t.  Lane,  4  Ohio  St.  Rep.  167. 

An  assessment  of  damages  may  be  made  by  commissioners  or  viewers  in  the  first 
Instance,  provided  a  right  of  appeal  is  given  to  a  court  in  which  they  may  be  assessed 
by  a  constitutional  jury.    lb,  167. 

In  Kramer  v.  C.  ^  P.  B.  B,  Co.,  5  Ohio  St.  Rep.  140,  the  Supreme  Court,  under 
thiB  Constitution,  following  the  construction  put  upon  the  Constitution  of  1803,  by 
tlie  Supreme  Court  under  it  (  WMyard  v.  HamiUon,  7  Ohio  Rep.  pt.  2,  111),  held 
that,  under  that  instrument,  three  disinterested  freeholders  of  the  county  where  the 
property  of  the  citizen  appropriated  to  public  use  was  situated^  appointed  by  a  judge 
of  a  court  of  record,  was  a  eompetent  tribunal  to  assess  the  value  of  the  property. 

9  The  provisions  of  this  section,  and  of  the  6th  section  of  Art.  XIII,  the  former 
feqniring  compensation  to  be  made  without  deduction  for  benefits,  when  property 
is  appropriatea  to  a  public  use,  and  the  latter  providing  fbr  compensation  irreapective 
of  benefits,  where  property  is  taken  by  a  corporation  for  a  right  of  way,  are,  in  legal- 
eflbct,  identical.  When  property  is  taken  under  either  section,  its  fair  market  value 
in  cash,  at  the  time  it  is  taken,  must  be  paid  to  the  owner,  and  the  jury,  in  assess- 
ing the  amount,  have  no  right  to  consider  or  make  any  use  of  the  fact  that  it  has 
been  increased  in  valtae  by  the  proposal  or  oensimetion  of  the  improvement.  Oeiey 
t,  C,  W,  d;  Z.  B,  B,  Co*, A  Ohio  St.  Rep.  309. 

Where  compensation  is  claimed  for  the  location  and  construction  of  a  railroad  be- 
tween coal  mines  and  a  navigable  river  on  the. land  owner's  premises,  whereby  the 
eonveniences  of  the  river  transportation  of  the  coal  to  market  were  injured  or  cut  o£^ 
it  is  competent  for  the  railroad  company  to  show,  f'or  the  purpose  of  reducing  the 
damages,  that  the  river  transportation  in  connection  with  the  coal  banks  had  ceased 
to  be  valuable,  or  had  become  of  less  value  by  means  of  the  facilities  for  ooal  trans- 
portation afforded  by  the  railroad.     (7.  d:  P.  B.  B,  Co.  v.  BaU,  5  Ohio  St.  Rep.  569. 

Although  the  jury,  after  allowing  for  the  full  value  of  the  land  actually  appropri- 
ited  by  a  railroad  company  for  a  right  of  way,  in  view  of  all  its  uses  and  relations, 
without  deduction  for  benefits  of  any  kind  in  their  estimate  and  assessment  of  the 
ineidenUd  damages  accruing  to  other  lands  of  the  owner,  can  not  legally  take  into 
consideration  and  make  allowance  for  general  benefits,  or  such  as  accrue  to  the  oom- 
munity  or  vicinage  at  large  from  the  construction  of  the  work  proposed;  yet, 
wheUier  special  benefits,  or  such  as  accrue  solely  to  the  owner  of  the  lands  appropri- 
ated may  be  taken  into  consideration  and  allowed  for— jiiai%.  lAttle  Miami  B,  B, 
Cb.  V.  Cottett  et  al,,  6  Ohio  St.  Rep.  182. 

Where  a  right  of  way  is  taken  by  a  railroad  company  through  a  tract  of  land, 
causing  incidental  and  local  injury  to  the  residue  of  the  tract,  although  general  reeuli' 
ing  bemeJUa  from  the  railroad  to  the  value  of  such  residue  of  the  land  can  not  be  taken 
into  account  in  estimating  the  amount  of  compensation  to  be  paid  to  the  owner ;  yet 
where  a  local  incidental  benefit  to  the  residue  of  the  land  is  blended  or  connected, 
either  in  locality  or  subject  matter,  with  a  local  incidental  ii^ury  to  such  residue  of 
fte  land,  the  benefit  may  be  considered  in  fixing  the  compensation  to  be  paid  to  the 
owner,  not  by  way  of  deduction  ftrom  ^e  compensation,  but  by  showing  the  ex- 
tent of  the  injury  done  the  value  of  the  residue  of  the  land.  C,  dt  P.  B,  B.  Co.  v. 
BaU,  6  Ohio  St.  Rep.,  569. 

But  in  assessing  the  compensation  for  a  local  incidental  injury  to  the  residue  of 
the  owner's  tract  of  land  arising  from  the  appropriation  of  the  right  of  way  and  con- 
stmction  of  a  railroad,  whether  a  local  incidental  benefit,  arising  from  the  construe-  ^ 
fion  of  the  railroad  to  the  residue  of  the  tract,  but  not  connected,  either  in  locality 
er  subject  matter,  with  the  injury,  can  be  taken  into  the  account  in  estimating  th« 
oompensation  for  the  damages — quere.    lb.  569. 

The  Supreme  Court,  under  the  present  Constitution,  following  the  construction  put 
«pon  the  Constitution  of  1802,  by  the  Supreme  Court  under  it  {Symonda  v.  Cincinnati, 
14  Ohio  Rep.  147),  held  that  it  allowed  the  benefits  conferred  to  be  deducted  from 
the  value  of  the  propertgr  appropriated.  Kramer  v.  C.  db  P.  B.  B,  Co.,  6  Ohio  St. 
Sep.  140. 
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Powers  not  dele-      Sec.  20.     Tiiis  enumeration  of  rights  shall  not  be  construed 
^^  to  impair  or  deny  others  retained  by  the  people ;  and  all  powers 

not  herein  delegated  remain  with  the  people. 

ARTICLE   II. 

LEGISLATIVE, 

LegiaiatiTo  power      SECTION  1.     The   legislative   power  ^  of  this   State  shall  be 
Hou^^^^   "^^  vested  in  a  General  Assembly,  which  shall  consist  of  a  Senate 

and  House  of  Representatives. 
Election    and    ^     Sec.  2.     Senators  and  Representatives  shall  be  elected  bien- 
^*'™'  nially,  by  the  electors  in  the  respective  counties  or  districts,  on 

the  second  Tuesday  of  October.     Their  term  of  office  shall  com- 
mence on  the  first  day  of  January  next  thereafter,  and  continue 
two  years, 
whofiiegiWe.  Sec.  3.     Senators  and  Representatives  shall  have  resided  in 

their  respective  counties  or  districts  one  year  next  preceding 
their  election,  unless  they  shall  have  been  absent  on  the  public 
business  of  the  United  States,  or  of  this  State, 
Who  ineiegibie.        Sec.  4,     No  pcrsou  holding  office  under  the  authority  of  the 
United  States,  or  any  lucrative  office  under  the  authority  of  this 
State,  shall  be  eligible  to,  or  have  a  seat  in  the  General  Assem- 
bly ;  but  this  provision  shall  not  extend  to  township  officers,  jus- 
tices of  the  peace,  notaries  public,  or  officers  of  the  militia. 
Who  ineiegibu  to      Sec.  5.     No  pcrson  hereafter  convicted  of  an  embezzlement 
tn7 office.  ^f  ^j^^  public  funds,  shall  hold  any  office  in  this  State;  nor  shall 

any  person,  holding  public  money  for  disbursement,  or  other- 
wise, have  a  seat  in  the  General  Assembly,  until  he  shall  have 
accounted  for,  and  paid  such  money  into  the  treasury. 
whotodetOTnine      Sec.  6.     Each  Housc  shall  be  judge  of  the  election,  returns, 
quaiiflcationfl.etc.  ^^^  qualifications  of  its  own  members;   a  majority  of  all  the 
Members;    qno-  mcmbers  clectcd  to  each  House  shall  be  a  quorum  to  do  business; 
rum;  attcndanco.  ]y^i  ^  less  numbor  may  adjourn  from  day  to  day,  and  compel  the 
attendance  of  absent  members,  in  such  mannor,  and  under  such 
penalties,  as  shall  be  prescribed  by  law. 
uode  of  oiB»niz,      Sec.  7.     The  mode  of  organizing  the  Etouse  of  Representa- 
tives, at  the  commencement  of  each  regulax  session,  shall  be  pre- 
scribed by  law. 


lag. 


1  It  is  the  right  of  the  legislature  to  enact  lawe,  and  the  province  of  the  court  t« 
construe  them.  The  legislature  has  no  power  to  enact  a  law  declaring  what  con- 
Btruction  or  decision  the  court  shall  make  upon  rets  under  which  rights  and  liabilitiei 
have  already  been  acquired  and  incurred.  Per  Read  J.,  in  The  Schooner  Aurora  Bo^ 
realU  v.  Dobbie,  17  Ohio  Kcp.  127. 

The  General  Assembly,  like  the  other  departmenU  of  government,  exercises  only 
delegated  authority;  and  any  act  passed  by  it,  not  falling  fairly  within  the  scope  of 
legislative  authority,  is  as  clearly  void  as  though  expressly  prohibited.  C.  W.  ^  Z. 
R.  R.  Co,  V.  The  Commuiinonera  of  Clinton  Counttf,  I  Ohio  St.  Rep.  77. 

The  power  of  the  General  Assembly  to  pass  laws  can  not  be  delegated  by  it  to  any. 
other  body,  or  to  the  people.    (See  sec.  26  of  Art.  IX,  and  note).     />.  77. 

In  this,  as  well  as  in  the  former  Constitution,  th©  general  grant  of  Itgialativo  au- 
thority includes  the  power  of  taxation  in  all  its  forms.  Rostrictionf  uDon  its  exercise 
arc  to  be  looked  for  in  other  parts  of  the  iniirument.  Per  RtnEey,  C.  J.,  in  /{ill  v. 
Uitjdon,  5  Ohio  St.  Rep.  249.  This  general  grant  of  Ugiiiative  power  authtnEe* 
assessments  as  distinguished  from  taxes  pc^>p«r.  Ij  ,  «-id  IUwm  t.  Treasurer  «/ 
Wood  County,  8  Ohio  St.  Rep.  333. 
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Sec.  8.     Each  House,  except  as  otherwise  provided  in  this  offloeraofGenena 
Constitution,  shall  choose  its  own  officers,  may  determine  its  own  panbhm^nt     ol 
rules  of  proceeding,  punish  its  members  for  disorderly  conduct;  ™^*'^»«*«- 
and,  with  the  concurrence  of  two-thirds,  expel  a  member,  but  not 
the  second  time  for  the  same  cause;  and  shall  have  all  other 
powers  necessary  to  provide  for  its  safety  and  the  undisturbed 
transaction  of  its  business.  / 

Sec.  9.    Each  House  shall  keep  a  correct  journal  of  its  pro-  jonnuo. 
ceedings,  which  shall  be  published.^    At  the  desire  of  any  two 
members,  the  yeas  and  nays  shall  be  entered  upon  the  journal  Yeaiuidiuijya. 
and,  on  the  passage  of  every  bill,  in  either  House,  the  vote  shall 
be  taken  by  yeas  and  nays,  and  entered  upon  the  journal;  and  JNorf^J  ^  p^ 
no  law  shall  be  passed  in  either  House  without  the  concurrence  * 
of  a  majority  of  all  the  members  elected  thereto.' 

Sec.  10.    Any  member  of  either  House  shall  have  the  right  ProtMt. 
to  protest  against  any  act  or  resolution  thereof;  and  such  pro- 
test, and  the  reasons  therefor,  shall,  without  alteration,  commit- 
ment, or  delay,  be  entered  upon  the  journal. 

Sec  11.    All  vacancies  which  may  happen  in  either  House  ▼Mradot. 
shall,  for  the  unexpired*  term,  be  filled  by  ejection,  as  shall  be 
directed  by  law. 

Sec.  12.    Senators  and  Representatives,  during  the  session  PriTfl«e«  ••  to 
of  the  General  Assembly,  and  in  going  to  and  returning  from  ^JS^7*^ 
the  same,  shall  be  privileged  from  arrest  in  all  cases,  except  trea- 
son, felony,  or  breach  of  the  peace;  and  for  any  speech  or  de- 
bate in  either  House  they  shall  not  be  questioned  elsewhere. 

Sec.  13.    The  proceedings  of  both  Houses  shall  be  public,  Pnxseedingf  pub- 
except  in  cases  which,  in  the  opinion  of  two-thirds  oi  those  pres-  "«»«»'•»••*«• 
ent,  require  secrecy. 

Sec.  14.    Neither  House  shall,  without  the  consent,  of  the  A<g<ranimen«i. 
other,  adjourn  for  more  than  two  days,  Sundays  excluded ;  nor 
to  any  other  place  than  that  in  which  the  two  Houses  shall  be  in 
session. 

Sec.  15.    Bills  may  originate  in  either  House;  but  may  be  buis— whan  to 
altered,  amended  or  rejected  in  the  other.  origintte. 

Sec.  16.    Every  bill  shall  be  fully  and  distinctly  read  on  three  to  b«  read  thret 
different  days,  unless,  in  case  of  urgency,  three-fourths  of  the  ^^tH^^'^ 
House  in  which  it  shall  be  pending  shall  dispense  with  this  rule.*  ^' 
Ko  bill  shall  contain  more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title;'  and  no  law  shsdl  be  revived  or  amended, 

iTIiis  journal,  when  taken  in  connection  with  the  lawi  and  resolutions,  would 
seem  to  be  the  appropriate  evidence  of  the  action  of  the  Qeneral  Assembly,  and  the 
journal  can  not  be  contradicted  by  parol  proof.  State  ex  reL  Loomie  t.  MojffU,  6 
Ohio  Bep.  363. 

SKo  bill  can  become  a  law  without  reoelying^  the  number  of  votes  required  by  the 
Conttitution.  And  if  it  were  found,  by  an  inspection  of  the  legislatiye  journals,  that 
what  porports  to  be  a  law  upon  the  statute  Dook  was  not  passed  by  the  requisite 
Bumber  of  rotes,  it  might  possibly  be  the  duty  of  the  courts  to  treat  it  as  a  nullity. 
MTMer  d:  Qihwn  r.  The  StaU,  8  Ohio  St.  Rep.  475. 

3  This  section  does  not  require  every  amendment  to  a  biU  to  be  read  three  times. 
WUer  A  Qibeon  v.  The  State,  3  Ohio  St.  Rep.,  475.  When  it  appears  by  the  journals 
that  a  biU  was  amended  by  striking  out  all  after  the  enacting  clause,  and  inserting  a 
''new  bill,"  so  eaUed,  it  can  not  be  presumed  that  the  matter  inserted  was  upon  a 
different  subject  fh>m  that  stricken  out;  especially  when  the  matter  inserted  is  oon- 
sif tent  with  the  title  borne  by  the  bill  before  such  amendment.    Nor  does  the  fact 
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^w»«»^  «r  unless  the  new  act  contain  the  entire  act  revived,  or  the  section 
or  sections  amended;  and  the  section  or  sections  so  amended 
shall  be  repealed. 

atsnatimttobau.  Sbg.  17.  The  presiding  officer  of  each  House  shall  sign,  pub- 
licly, in  the  presence  of  the  House  over  which  he  presides,  while 
the  same  is  in  session  and  capable  of  transacting  business,  all 

«  bills  and  joint  resolutions  passed  by  the  General  Assembly. 

stjiB  or  unm.  Sec.  18.    The  style  of  the  laws  of  this  State  shall  be,  ^^Be  it 

tnacted  by  the  Chnerai  Assembly  of  the  State  of  Ohio." 

Ezohvkm  of         Sec.  19.    No   Senator  or  representative  shall,  during  the 

membew  from  |j^j^j^  f^^  which  he  shsll  havo  been  ejected,  or  for  one  year  there- 
after, be  appointed  to  any  civil  office  under  this  State,  which  shall 
be  created,  or  the  emoluments  of  which  shall  have  been  increased, 
during  the  term  for  which  he  shall  have  been  elected. 

Terms  of  osoe  to      Seg.  20.    The  General  Assembly,  in  cases  not  provided  for  in 

bo  fixed;  miatj.  ^g  Constitution,  shall  fix  the  term  of  office^  and  the  compensa- 
tion of  all  officers ;  but  no  change  therein  shall  affect  the  salary 
of  any  officer  during  his  existing  term,  unless  the  office  be 
abolished. 

Trial  of  oontetted      Sbc.  21.    The  General  Assembly  shall  determine  by  law  be- 

•***'^"*  fore  what  authority,  and  in  what  manner,  the  trial  of  contested 

elections  shall  be  conducted. 

ApproprifttioiM.  Seg.  22.  No  mouoy  shall  be  drawn  from  the  treasury,  except 
in  pursuance  of  a  specific  appropriation  made  by  law;^  and 
no  appropriation  shall  be  made  for  a  longer  period  than  two 
years.* 

tliat  the  matter  inserted  U  oaUed  a  "new  bUl,"  prore  that  it  wai  not  an  amendment. 
lb,  475. 

The  provisionB  of  thlf  section  as  to  the  distinctness  required  in  reading  a  bill,  and 
the  nomber  of  times  a  bill  shall  be  read,  is  merely  directory,  and  its  observance  as  a 
mle  of  proceeding,  is  to  be  left  to  the  General  Assembly,  independent  of  any  super- 
Tisory  power  of  the  conrts.    lb.  483. 

The  same  holding  was  made  in  regard  to  the  proyision  that  "  no  bill  shaU  contain 
more  than  one  subject,  which  shaU  be  dearly  expressed  in  its  title."  Pirn  t.  Nickot' 
«oii,  6  Ohio  6t.  Rep.  176. 

1  The  case  of  a  clerk  of  the  court  holding  his  oflicial  appointment  to  All  a  vaoaney, 
is  one  of  the  cases  in  which  the  Constitution  has  not  flxed  the  term  of  offioe,  but  left 
it  to  be  done  by  the  General  Assembly.    Per  Bartley,  0.  J.,  in  The  State  ▼.  Neiblin^, 

6  Ohio  Bt.  Bep.  48. 

iThe  sole  power  of  making  appropriationfl  of  the  pnblic  rerenue  is  rested  in  the 
General  Assembly.  It  is  the  settug  apart  and  appropriating  by  law  a  specific  amount 
of  the  reyenue  for  the  payment  of  Uabilities  which  may  accrue  or  have  accrued.  No 
elaim  against  the  state  can  be  paid,  no  matter  how  Just  it  is,  or  hew  long  it  may  hare 
remained  over  due,  unless  there  has  been  a  specific  appropriation  made  by  law  to 
meet  it.  And  this  is  true  although  sufficient  revenue  has  been  provided  for  debts, 
prospective  or  accruing,  or  past  due.    Per  Swan,  J.,  in  Tke  State  v.  Medbury  et  al., 

7  Ohio  SL  Rep.  628. 

8  The  discretion  of  each  General  Assembly,  for  the  period  of  two  years,  in  respect 
to  the  amount  of  expenditures,  except  in  some  special  cases  relating  to  salaries,  is 
without  limit  and  without  control ;  but  each  must  provide  revenue  and  set  apart  a 
sufficient  amount  by  a.law  operative  within  the  same  two  years  to  pay  all  expeniet 
and  claims.    Per  Swan,  J.,  in  The  State  v.  Medbmrv,  1  Ohio  St.  Rep.  529. 

The  board  of  public  works  made  contracts  on  oehalf  of  the  state  stipulatLig  to 
pay  parties  named,  yearly,  for  the  period  of  five  years,  for  materials  and  repairs  of 
the  canals  of  the  state,  an  amount  m  the  aggregate  of  $1,375,000.  Held,  that  suck 
contracts  are  in  contravention  of  this  section  (as  well  as  of  the  3d  section  of  article 
VIII  of  this  Constitution),  inasmuch  as  they  create  a  present  obligation  to  pay,  for  the 
^riod  of  five  years,  a  certain  amount;  whereas,  no  officer  of  the  state  can  enter  into 
any  contract  except  in  cases  specified  in  the  Constitution  (within  which  constitutional 
exceptions  these  contracts  do  not  come^,  whoreby  the  General  Assembly  will,  two 
yean  after,  be  bound  to  make  appropriations  either  for  a  particular  object  or  a  fixed 
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Sbg.  23.    The  House  of  Representatiyes  shall  have  the  sole  imreadimenti. 
power  of  impeachment,  but  a  rnHj/mty  of  the  members  elected     - 
mu<t  coHcur  therein.    Impeachments  shall  be  tried  by  the  Senate ;  ^ 
and  the  Senators,  when  sitting  for  that  purpose,  shall  be  upon 
oath  or  affirmation  to  do  justice  according  to  law  and  evidence. 
No  person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  Senators. 

Sso.  24.  The  Governor,  Judges,  and  all  State  officers,  may 
be  impeached  for  any  misdemeanor  in  office;  but  judgment  shall 
not  extend  further  thsm  removal  from  office,  and  disqualification 
to  hold  any  office  under  the  authority  of  this  State.  The  party 
impeached,  whether  convicted  or  not,  shall  be  liable  to  indict- 
ment, trial,  and  judgment,  according  to  law. 

SEa  25.     All  regular  sessions  of  the  General  Assembly  shall  wben  i 
commenee  on  the  first  Monday  of  January,  biennially.    The  first  ~°^«"<»- 
session  under  this  Constitution  shall  commence  on  the  first  Mon- 
day of  January,  one  thousand  eight  hundred  and  fifty -two. 

Sec.  26.     All  laws  of  a  general  nature  shall  have  a  uniform  whutuwitobav* 
operation  throughout  the  State,^  nor  shall  any  act  except  such  as  JJ^™    **p«^ 
relates  to  public  schools,  be  parsed,  to  take  e£fect  upon  the  ap- 
proval of  any  other  authority  than  fhe  General  Assembly,^  ex-  upon  v1m»  jg 
cept  as  otherwise  provided  in  this  Constitution.  JSJ?   ^ 

Sec.  27.    The  election  and  appointment  of  all  officers,  and  the  S^I^tooS***^** 
filling  of  all  vacancies  not  otherwise  provided  for  by  this  Consti-  ^ 

tution,  or  th^  Constitution  of  the  United  States,  shall  be  made 
in  such  manner  as  may  be  directed  by  law;  but  no  appointing 

Mnomit ;  the  power  and  the  disoretioiii  intaot,  to  make  appropriationsi  in  general, 
doTolving  on  each  biennial  General  Assembly,  and  for  the  period  of  two  yean. 
lb,  622. 

I A  law  enacted  before  the  adoption  of  this  Constitution;  authorising  a  sabsoription 
by  a  eonnty  to.  the  capital  stock  of  a  railroad  company,  is  not  of  a  aeneral  )%ature  so 
as  to  be  repealed  by  tbis  branch  of  this  section.  Cast  y,  Dillon,  2  Ohio  St.  Rep.  608. 
But  the  act  of  April  9, 1856,  "  to  restore  to  the  court  of  common  yleas  the  jurisdic- 
tion of  minor  offenses  in  certain  connties  of  the  state,"  being  general  in  it»  nature,  and 
yet  limited,  in  express  terms,  to  a  part  of  the  counties  of  the  state,  is  in  conflict  with 
this  section.     KeUey  v.  The  State,  6  Ohio  St.  Bep.,  269. 

3  In  C.  W.  &  Z,  JR,  B,  Co.  r.  ClinUm  County,  1  Ohio  St.  Rep.  87,  88, 89,  Ranney,  J., 
says  that  no  one  denies  the  proposition  that  the  General  Assembly  can  not  surrender 
any  portion  of  the  legislative  authority  with  which  it  is  invested,  or  authorize  its  ex- 
ercise by  any  other  person  or  body.  That  this  inability  arises  no  less  from  the  general 
principle  applicable  to  eveiy  delegated  power,  requiring  knowledge,  discretion  and 
rectitude  in  its  exercise,  than  from  the  positive  provisions  of  the  Constitution  itself. 
That  in  determining  whether  a  legislative  act  contravenes  this  clause  or  not,  the  trao 
distinction  is  betws^  the  delegation  of  power  to  make  the  law,  which  neceesaiily 
Involves  a  discretion  as  to  what  it  shAll  be,  and  conferring  an  authority  or  discretion 
as  to  its  execution,  to  be  exercised  under  and  in  pursuance  of  the  law.  That  the 
first  can  not  be  done ;  that  to  the  latter  no  valid  objection  can  be  made.  In  thii 
ease  it  was,  therefore,  held  that  an  act  authorizing  the  commissioners  of  a  county  to 
subscribe  to  the  capital  stock  of  a  railroad  company,  does  not  delegate  legislative 
power  or  contravene  the  Constitution  of  1802,  nor  the  present  Constitution,  in  pro- 
viding that  the  Bul>8cription  shaU  not  be  m«de  until  the  assent  of  a  majority  of  the 
electors  of  the  county  (except  two  townships)  is  first  obtained  at  an  election  held  for 
that  purpose.  The  principle  in  such  case  is  that  the  act  takes  effect  as  soon  aa  passed, 
and  that,  therefore,  this  provision  .»f  the  Constitution  does  not  apply,  though  the  aot 
provides  for  a  vote  of  the  people  as  a  condition  precedent  to  the  subscription.  ( Cam 
r.  Dillon,  2  Ohio  St.  Rep.  607;  Thon^feom  v.  Keltey,  2b,  647.)    The  same  rule  is  ap 

Keable  to  township  subscriptions  to  the  capital  stock  of  railroad  companies.  S.  d 
.  B.  B.  Cb.  V.  Jvorlh  Tp.,  1  Ohio  St.  Rep.  105 1  and  of  plank  road  companiefi 
XooMtt  V.  S^^eneer,  lb,  158.)  And  to  an  act  providing  for  a  vote  upon  the  question 
«f  the  removal  of  a  county  seat,  as  required  in  section  80,  of  Art.  II,  in  which  ad 
mn  contained  certain  sections  authorising  the  election,  prescribing  the  manner  of 
•ondnoting  it,  and  of  making  the  returns,  recording  the  resulty  etc.;  these  latter  mo- 
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power  shall  be  exercised  by  the  General  Assembly/  except  as 

prescribed  in  this  Constitution,  and  in  the  election  of  United 

Vote  for  u.  s.   States  Senators;^  and  in  these  cases  the  vote  shall  be  taken 

Senator. 


ttc 


Retroactive  uws,      Sec.  28.     The  General  Assembly  shall  have  no  power  to  pass 
retroactive  laws,^  or  laws  impairing  the  obligation  of  contracts,^ 

tions  taking  effect  in  virtue  of  the  enactment,  and  from  the  date  of  it,  and  not  do- 
pending  for  their  effect  upon  the  result  of  the  election  itself.  State  ex  rcL  Huston 
et  al.  V,  CommuMionera  of  Perrij  County^  5  Ohio  St.  Rep.  503  ]  Noble  et  al.  v.  Noble 
(huntyf  lb.  527.  And  to  a  statute  which  requires  a  preliminary  vote  of  the  electors 
of  a  township  before  an  assessment  for  the  purpose  of  paying  for  land  purchased  for 
a  township  cemetery,  is  made  by  the  trustees,  the  statute  taking  effect  on  its  passage  j 
itn  application  depending  on  the  vote.  Trustees  of  Paris  Township  v.  Cherry  et  al.j  8 
Ohio  St.  Rop.  564. 

1  The  General  Assembly  may  direct  by  law  the  manner  in  which  all  oiBces,  exist- 
ing or  created  by  law,  or  vacancies  therein,  shall  bo  filled  by  appointment,  except  in 
cases  provided  by  the  Constitution.  (Art.  2,  hoc.  B;  Art.  VII,  sec.  2.)  But  directing 
by  law  the  manner  in  which  an  appointment  shall  be  made  and  making  an  appoint- 
ment, are  the  exercise  of  two  different  and  distinct  powers  j  the  one  prescribing  how 

'  an  act  shall  bo  done,  boing  legislative ;  and  the  other  doing  the  act,  being  adminis- 

trative. Conceding  that  the  General  Assembly  may  provide  by  law  for  the  creation 
of  an  office  in  tho  form  of  a  board  clothed  with  the  power  of  selecting,  appointing 
and  removing  all  officers  and  filling  all  vacancies,  not  otherwise  provided  for  by  the 
Constitution,  in  all  offices ;  and  conceding  an  unlimited  power  in  the  General  Assem- 
bly to  pass  laws  providing  for  the  creation  of  offices,  or  boards,  in  such  oases,  even 
permanently  or  for  life;  yet  the  General  Assembly  can  not  exercise  any  appointing 
power  to  fill  such  boards  or  offices.  The  State  ex  rel,  the  Attorney  General  v.  Kennon 
et-aLf  7  Ohio  >St.  Rep.  546.  The  exercise  of  the  power  of  appointing  and  removing 
state  officers,  and  the  filling  of  vacancies  which  may  occur  in  state  offices,  is  a  high 
public  function  and  trust,  and  not  a  private,  or  casual,  or  incidental  agency  j  and 
ftio  officers  of  a  board,  so  created  by  statute,  to  exercise  these  public  functions,  arc* 
Tested  with  official  state  power,  and  hold  and  exercise  a  public  franchise  and  office. 
/6.  547. 

Emolument  is  a  usual  but  not  a  necessary  eloment  to  constitute;  an  ofl^ce.  Author- 
ity and  power  relating  to  the  public  intcresta,  conferred  by  statute,  and  which  may 
be  ve8t«d  in  a  board  or  individuals  by  election  or  tho  appointing  power  of  the  state, 
create  an  office,     lb.  547. 

Statutes  which  provide  for  the  creation  of  a  board,  authorizing  it  to  appoint  com- 
missioners of  the  state  house  and  tho  directors  of  the  penitentiary  of  the  state,  and 
to  fill  all  vacancies  which  might  occur  in  the  offices  of  directors  or  state  house  com- 
missioners, and  authorizing  such  board,  or  a  majority,  to  remove  any  direotor  of  tho 
penitentiary  for  causes  specified,  or  which  might,  by  the  board,  be  deemed  sufficient, 
created  offices  j  and  conceding  that  the  General  Assembly  could  provide  for  the  crea- 
tion of  such  board  and  offices,  yet  the  General  Assembly  can  not  exercise  the  power 
of  appointing  the  officers  of  such  board,  without  exercising  "appointing  power''  for- 
bidden by  the  Constitution.     2b,  547. 

2  From  the  earliest  history  of  Ohio  it  has  been  the  practice  of  tho  General  Assem- 
bly to  provide  for  vacancies  that  are  to  happen  during  the  official  term  of  the  mem- 
bers composing  ita  own  body.  Per  Birehard,  J.,  in  The  State  v,  Choate,  11  Ohio  Rep, 
615. 

3  Retrospective  laws  that  violate  no  principle  of  natural  justice,  but  that,  on  the 
contrary,  are  in  furtherance  of  equity  and  good  morals,  are  not,  it  seems,  forbidden 
by  the  Constitution.  Letois  v.  McEhaitif  16  Ohio  Rep.  347 ;  J§hn»on  v.  Btntletff  76. 
97  J  Towsey  V.  Avery^  11  Ohio  Rep.  90;  Hays  v.  Armstrontj,  7  Ohio  Rep.,  pt.  1,  248  j 
Bartholomew  v.  Bentley,  1  Ohio  St.  Rep.  37;  Kearney  v.  Jiuttles,  76.362;  Atcheson  v. 
Miller,  2  Ohio  St.  Rep.  203-7  j  Trustees  of  Ouyahoga  Falls  Meal  Estate  Associaticn  v, 
MeOaughey  et  al.,  lb.  152. 

A  confirmatory  act  that  merely  assumes  to  cure  an  informality  in  the  certificate  of 
a  magistrate  as  to  the  acknowledgment  of  the  execution  of  a  conveyance,  creating 
no  new  title,  and  affecting  no  right  but  such  as  equitably  flows  from  the  grantor,  but 
merely  accomplishes  what,  upon  the  principles  of  natural  justice,  a  court  of  chan- 
cery ought  to  decree,  may  have  a  retrospective  operation,  where  the  manifest  design 
of  the  legislature  was  that  it  should  thus  operate.  Chestnut  v.  Shane's  lessee,  16  Ohio 
Rep.  599. 

But  a  law  which,  by  relation,  retrospectively  divests  one  of  his  previously  existing 
rights,  is  unconstitutional.  Per  Hitchcock,  J.,  i^eamboat  Monarch  v.  Finley^  10  Ohio 
Rep.  384,  391.  Or  that  assumes  to  control  or  to  exercise  judicial  powers,  CJ^stnut 
y.  Shane's  lessee,  16  Ohio  Rep,  599. 

4State  insolvent  laws  discharging  debtors  from  the  debt  upon  surrendoring  up  all 
their  property,  are  Talid  and  constitutional  as  to  all  contracts  made  within  the  state, 
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bat  may,  by  general  laws,  aathorize  courts  to  carry  into  effect^ 
upon  such  terms  as  shall  be  just  and  equitable,  the  manifest  in- 
tion  of  parties  and  ofiScers,  by  curing  omissions,  defects  and 
errors  in  instruments  and  proceedings,  arising  out  of  their  want 
of  conformity  with  the  laws  of  this  State. 
Sbc.  29.    No  extra  compensation  shall  be  made  to  any  oflScer,  gjtr*  oompeim 

Sublic  agent,  or  contractor,  after  the  service  shall  have  been  ren-  °^ 
ered,  or  the  contract  entered  into ;  nor  shall  any  money  be  paid 
cm  any  claim,  the  subject  matter  of  which  shall  not  have  been 
provided  for  by  pre-existing  law,  unless  such  compensation  or 
claim  be  allowed  by  two-thirds  of  the  members  elected  to  each 
branch  of  the  General  Assembly. 

betwMn  citizens  of  the  itate,  and  after  the  law  was  enacted  and  in  force.  Smith  t. 
Pkmona,  1  Ohio  Rep.  23d;^^a»ib  of  VHea  y.  Gourd,  7  Ohio  Bep.  pt,  2,  p.  170.  (See 
note  to  section  7,  or  chapter  **  Insolyent  Dsbtobs."^ 

An  act  to  abolish  impnsonment  for  debt,  and  whlcii  operated  to  discharge  a  debu)r 
eonfined  on  the  prison  limits  before  the  act  took  eifeoty  did  not  impair  the  obligation 
sf  the  contract  of  indebtedness,  affecting  the  remedy  only,  and  not  the  contract. 
Ptirker  t.  Sterling  et  al,,  10  Ohio  Rep.  357. 

Where  a  statute  exempted  foreyer  certain  lands  of  the  Ohio  Uniyersity,  at  Athens, 
fh>m  taxation,  and  the  same  lands  were  afterward  sold  by  the  Uniyersity,  a  snbse- 
(Kient  statute  anthorixing  a  tax  to  be  leyied  on  the  lands  is  not  a  law  impairing  the 
obligation  of  contracts,  within  the  constitutional  prohibition.  ArmUrong  el  al.  r. 
ISrtantrer  of  Athena  Gmnty,  10  Ohio  Rep.  235. 

But  in  Matheny  et  cU,  y.  Golden,  6  Ohio  St.  Rep.  361,  it  was  held  that,  where  snch 
lands  were  leased,  under  the  authority  of  the  act  incorporating  the  Uniyersity,  for 
ninety-nine  years,  renewable  foreyer,  said  act  providing  that  such  leased  lands  should 
foreyer  thereafter  be  exempt  from  all  state  taxes,  the  acceptance  of  snch  leases  at  a 
fixed  rent  or  rate  of  purchase  by  the  lessees,  constituted  a  binding  contract  between 
the  state  and  the  lessees,  and  that  a  subsequent  act  of  the  legislature  levying  a  state 
tax  on  such  lands  is  a  law  impairing  the  obligation  of  contracts  within  the  meaning 
of  the  constitutional  prohibition,  and  therefore  pro  tanto  null  and  void. 

The  charter  of  a  municipal  corporation  may  be  amended  at  any  time  by  the  legis- 
lature.    Town  of  Marietta  y.  Feanng,  4  Ohio  Rep.  427. 

It  was  held  that  the  proyision  in  the  charter  of  the  Commercial  Bank  of  Cincin- 
nati, which  declares  that  "  the  state  of  Ohio  shall  be  entitled  to  receive  four  per  cent, 
on  all  dividends  made  by  said  bank,"  was  in  the  nature  of  a  contract  between  the 
state  and  the  corporation,  and  that  it  was  not  within  the  operation  of  a  subsequent 
law  proyiding  for  a  tax  against  banks,  etc.,  greater  than  the  four  per  cent.  The 
Slate  T.  The  Commercial  Bank  of  Omeinnaii,  7  Ohio  Rep.  126. 

An  ordinary  charter  is  not  a  contract  wiUiin  the  meaning  of  the  prohibition  against 
the  DAssage  of  laws  impairing  the  obligation  of  contracts.  Mieehanice*  and  T^dera* 
Bant  y.  Debolt,  1  Ohio  St.  Rep.  591. 

In  tiie  following  cases,  the  60th  section  of  the  bank  law  of  February  24, 1845, 
(chap.  14 )  was  held  not  to  be  a  contract  binding  the  state  not  to  alter  or  change  the 
mode  or  amount  of  taxation  therein  specified,  viz :  Debolt  r.  The  0.  L,  In§,  db  Tr.  Co,, 
1  Ohio  St.  Rep.  563;  Mechanxea^  and  Tradere*  Bank  v.  Debolt,  ib,  591;  Knoup  r, 
Piqma  Bank,  ib,  607;  Jbledo  Bank  v.  Bond,  ib,  623;  Exchange  Bank  y.  ffinee,  3  Ohio 
St.  Bep.  1 ;  Sandwky  City  Bank  v.  Wilbor,  7  Ohio  St.  Rep.  481.  But  it  was  held 
otherwise  in  Morgan,  rekOior  y.  Moore,  6  Ohio  St.  Bep.  444,  and  in  Roee  Comntg  Bank 
T.  Itewie,  lb,  447.  And  in  Piqua  Bank  y.  Knentp,  15  How.  369,  and  Dodge  v.  Wbo^ 
9e^,  18  How.  331,  the  supreme  court  of  the  United  States  declare  saidtftOth  section  to 
be  mieonstitutional. 

A  section  of  %  Jtatute  whfch  imposes  upon  a  county  the  forfeiture  of  subsisting 
rights  acquired  under  a  legal  contract,  in  the  event  of  a  majority  vote  against  a  re- 
Boral  of  the  county  SMt,  is  an  inyasion  of  the  inviolability  of  contracts  and  yoid. 
Slaie  ex  rel,  ffueton  y.  Perry  Cowty,  5  Ohio  St.  Bep.  497,  505. 

Although  a  state  legislature  can  not  pass  laws  unpairing  contracts,  yet  it  may  reg- 
mlate  them,  prescribe  their  form,  their  effect,  and  the  mode  of  their  discharge,  and 
•yery  contract  is  supposed  to  be  made  with  reference  to  those  laws.  Per  Burnet,  J., 
Smdth  r.  Paraone,  1  Ohio  Bep.  238. 

A  lioense  to  practice  a  profession  is  not  a  contract  which  confers  any  yested  priy- 
Hegee,  but  is  liable  to  be  modified  in  any  manner  which  the  public  welfare  may  de 
Bftnd.     Per  Lane,  J.,  The  State  v.  Oazley,  5  Ohio  Bep.  22. 

It  ia  beyond  the  limits  of  just  legislation,  and  in  violation  of  fundamental  princi- 
plea  and  eocstitutional  rights  for  a  subsequent  law  to  undertake  to  give  validity  to  a 
6ontni9t,  wholly  void  when  it  was  made.  Per  Bead,  J.,  Johneqn  v.  Bentley  et  oL,  li 
Ohio  Bep.  104. 
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Hevooimtiee.  Ssc.  30.     No  new  countj  shall  oontain  less  than  four  hundred 

square  miles  of  territory,  nor  shall  any  county  be  reduced  below 
that  amount ;  and  all  laws  creating  new  counties,  changing  county 
lines,^  or  removing  county  seats,  shall,  before  taking  effect,  be 
submitted  to  the  electors  of  the  several  counties  to  be  affected 
thereby,  at  the  next  general  election  after  the  passage  thereof, 
and  be  adopted  by  a  majority  of  all  the' electors  voting  at  such 
election,  in  each  of  said  counties;  but  any  county  now  or  here- 
after containing  one  hundred  thousand  inhabitants,  mav  be  di- 
vided, whenever  a  majority  of  the  voters,  residing  in  each  of  the 
proposed  divisions,  shall  approve  of  the  law  passed  for  that  pur- 
pose ;  but  no  town  or  city  within  the  same  shall  be  divided,  nor 
shall  either  of  the  divisions  contain  less  than  twenty  thousand 
inhabitants. 
comMMtion  of  Seo.  81.  The  members  and  ofiScers  of  the  General  Assembly 
SnS*  gSmwIi  stall  receive  a  fixed  compensation,  to  be  prescribed  by  law,  and 
A«««a»>ij-  no  other  allowance  or  perquisites,  either  in  the  payment  of  ^ost- 

Perqnidtet.         ^^  ^^  Otherwise;   and  no  change  in  their  compensation  shall 

take  effect  during  their  term  of  office. 
DtToroe,  »nd  jn-      Sbc.  82.    The  General  Assembly  shall  grant  no  divorce,  nor 
dicui  power.       excrcisc  any  judicial  power  not  herein  expressly  conferred.^ 


ARTICLE    III. 


EXEOUTIVB. 


EmouUf  offlom* 


Batnrnf  of  tbelr 


Sec.  1.  The  Executive  Department  shall  consist  of  a  Gov« 
emor.  Lieutenant  Governor,  Secretary  of  State,  Auditor,  Treas- 
urer,  and  an  Attorney  General,  who  shall  be  chosen  by  the 
electors  of  the  State,  on  the  second  Tuesday  of  October,  and  at 
the  places  of  voting  for  members  of  the  General  Assembly. 
TMt  tcnm  of  Sec.  2.  The  Govemor,  Lieutenant  Governor,  Secretary  of 
State,  Treasurer,  and  Attorney  General  shall  hold  their  offices 
for  two  years ;  and  the  Auditor  for  four  years.  The  terms  of 
office  shall  commence  on  the  second  Monday  of  January  next 
after  their  election,  and  continue  until  their  successors  are 
elected  and  qualified. 

Sec.  8.  The  returns  of  every  election,  for  the  officers  named 
in  the  foregoing  section,  shall  be  sealed  up  and  transmitted  to 
the  seat  of  government,  by  the  returning  officers,  directed  to  the 
President  oT  the  Senate,  who  during  the  first  week  of  the  session 
shall  open  and  publish  them  and  declare  the  result,  in  the  pres- 
ence of  a  majority  of  the  members  of  each  house  of  the  General 

1  The  power  to  make  new  oonnties  and  to  change  ooiinty  lines  existed  nnder  th« 
old  Conititution  {The  State  t.  ChoaU,  11  Ohio  Rep.  611),  and  exists  under  the  pres* 
ent  Constitution,  but  subject  to  important  safe-guards.  Per  Banney,  J.,  In  TAe 
Suue  tx  r«l,  Evatis  y,  DwUey,  1  Ohio  St.  Rep.  446. 

2  There  was  no  such  prohibition  in  the  Constitution  of  1802.  But  in  Bmgkam  r. 
Miller,  17  Ohio  Rep.  446,  it  was  said  that  the  legislature  had  no  ^ower,  by  a  special 
act,  to  grant  a  divorce,  that  being  the  exercise  of  a  judicial  function,  not  granted  to 
that  body  by  the  Constitution,  but  the  legislature  haying  exercised  the  power  for 
more  than  forty  years,  it  was  too  late  for  courts  to  treat  their  action  as  unoonstitu- 
tionai  and  void. 
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Assembly.  The  person  having  the  highest  number  of  votes  shall 
be  declared  duly  elected ;  but  if  any  two  or  more  shall  be  highest 
and  equal  in  votes  for  the  sune  office,  one  of  them  shall  be 
chosen  by  the  joint  vote  of  both  Houses. 

Sec.  4.     Should  there  be  no  session  of  the  General  Assembly  Saneb 
in  January  next  after  an  election  for  any  of  the  oftc^rs  aforesaid, 
the  returns  of  such  election  shall  be  made  to  the  Secretary  of 
State,  and  opened,  and  the  result  declared  by  the  Governor  in 
such  manner  as  may  be  provided  by  law. 

Sbo.  5.     The  supreme  executive  power  of  this  State  shall  be  ck>r«rnor*tpoww 
Tested  in  the  Governor. 

Sec.  6.    He  may  require  information,  in  writing,  from  the  He  may  ntpOf 
officers  in  the  executive  department,  upon  any  subject  relating  S«ty[**'  ««»«^ 
to  the  duties  of  their  respective  offices ;  and  shall  see  that  the 
laws  are  faithftiUy  executed. 

Sec.  7.    He  shall  communicate  at  every  session,  by  message,  HitmaHaces. 
to  the  General  Assembly,  the  condition  of  the  State,  and  recom- 
mend such  measures  as  he  shall  deem  expedient. 

Sec.  8.     He  may,  on  extraordinary  occasions,  convene  the  MavoonTeneOen- 
General  Assembly  by  proclamation,   and  shall   state   to   both  «« Aawmbiy. 
Houses,  when  assembled,  the  purpose  for  which  they  have  been 
convened. 

Sec.  9.    In  case  of  disagreement  between  the  two  Houses,  in  when  he  may  mi- 
respect  to  the  time  of  adjournment,  he  shall  have  power  to  ad-  j^^^^^^ 
joum  the  General  Assembly  to  such  time  as  he  may  think 
proper,  but  not  beyond  the  regular  meetings  thereof. 

Sec.  10.    He  shall  be  commander-in-chief  of  the  military  and  SK*^"^'*"' 
naval  forces  of  the  State,  except  when  they  shall  be  called  into 
the  service  of  the  United  States. 

Sec.  11.  He  shall  have  power,  after  conviction,  to  grant  re-  Beprtoree,  pw- 
prieves,  commutations  and  pardons,  for  all  crimes  and  offenses  ^^^^^ 
except  treason  and  cases  of  impeachment,  upon  such  conditions 
as  he  may  think  proper ;  subject,  however,  to  such  regulations 
as  to  the  manner  of  applying  for  pardons,  as  may  be  prescribed 
by  law.  Upon  conviction  for  treason,  he  may  suspend  the  exe- 
cution of  the  sentence,  and  report  the  case  to  the  General  As- 
sembly at  its  next  meeting,  when  the  General  Assembly  shall 
either  pardon,  commute  the  sentence,  direct  its  execution,  or 
grant  a  further  reprieve.  He  shall  communicate  to  the  General 
Assembly,  at  every  regular  session,  each  case  of  reprieve,  com- 
mutation, or  pardon  granted;  stating  the  name  and  crime  of  the 
convict,  the  sentence,  its  date,  and  the  date  of  the  commutation, 
pardon,  or  reprieve,  with  his  reasons  therefor. 

Sec.  12.    There  shall  be  a  seal  of  the  State,  which  shall  be  The  seia  of  thr 
kept  by  the  Governor,  and  used  by  him  officially;  and  shall  be  ®***** 
called  "The  Great  Seal  of  the  State  of  Ohio." 

Sec.  13.    All  grants  and  commissions  shall  be  issued  in  the  Grants  and  com. 
name,  and  bv  the  authority,  of  the  State  of  Ohio ;  sealed  with  "^*^®'"' 
the  Ghrand  beal,  signed  by  the  Governor,  and  countersigned  by 
the  Secretary  of  State. 

Seo.  14.    No  member  of  Congress,  or  other  person  holding  whoineusibieftc 
office  under  the  authority  of  this  State,  or  of  the  United  States,  ®<>^""*» 
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shall  execute  the  office  of  Governor,  except   as   herein  pro* 
vided. 
va»DC7  in  hk      Sec.  15.    Li  case  of  the  death,  impeachment,  resignation,  re* 
^    ^^'  moval,  or  other  disability  of  the  Governor,  the  powers  and  duties 

of  the  office,  for  the  residue  of  the  term,  or  until  he  shall  be  ac- 
quitted, or  the  disability  removed,  shall  devolve  upon  the  Lieu- 
tenant  Governor. 

ueatonant  Got-  Sbc.  16.  The  Lieutenant  Governor  shall  be  President  of  the 
Senate,  but  shall  vote  only  when  the  Senate  is  equally  divided; 
and  in  case  of  his  absence,  or  impeachment,  or  when  he  shall  ex- 
ercise the  office  of  Governor,  the  Senate  shall  choose  a  President 
pro  tempore. 

Ymcttocf  in  hif      Seo.  17.    If  the  Lieutenant  Governor,  while  executing  the 
'^  '^  office  of  Governor,  shall  be  impeached,  displaced,  resign  or  die, 

or  otherwise  become  incapable  of  performing  the  duties  of  the 
office,  the  President  of  the  Senate  shall  act  as  Governor,  until 
the  vacancy  is  filled,  or  the  disability  removed ;  and  if  the  Presi- 
dent of  the  Senate,  for  any  of  the  above  causes,  shall  be  ren- 
dered incapable  of  performing  the  duties  pertaining  to  the  office 
of  Governor,  the  same  shall  devolve  upon  the  Speaker  of  the 
House  of  Representatives. 
m^rmotoioim      Seo.  18.     Should  the  office  of  Auditor,  Treasurer,  Secretary, 
•to.        ^     '  or  Attorney  General,  become  vacant,  for  any  of  the  causes  speci- 
fied in  the  fifteenth  section  of  this  article,  the  Governor  shall 
fill  the  vacancy  until  the  disability  is  removed,  or  a  successor 
elected  and  qualified.    Every  such  vacancy  shall  be  filled  by 
election,  at  the  first  general  election  that  occurs  more  than  thirty 
days  after  it  shall  have  happened;  and  the  person  chosen  shall 
hold  the  office  for  the  full  term  fixed  in  the  second  section  of  this 
article. 
ounpenMtkm  of      ^^0.  19.     The  officcrs  mentioned  in  this  article  shall,  at  stated 
•xeoatiT«  offloon.  timos,  rcccive  for  their  services,  a  compensation  to  be  established 
by  law,  which  shall  neither  be  increased  nor  diminished  during 
the  period  for  which  they  shall  have  been  elected. 
whMoffloeniiudi      Seo.  20.     The  officers  of  the  executive  department,  and  of  the 
2SJ!j^Si?^hSi  P^l>^<5  State  Listitutions,  shall,  at  least  five  days  preceding  each 
^  '  *  regular  session  of  the  General  Assembly,  severally  report  to  the 

Governor,  who  shall  transmit  such  reports,  with  ms  message,  to 
the  General  Assembly. 

ARTICLE   IV. 

JUDICIAL. 

inwiMiM  jndiotoi      Sbo.  1.    The  judicial  power  of  the  State*  shall  be  vested  in 
p©w«rT«rt«L       ^  supreme  court,  in  district  courts,  courts  of  common  pleas, 

lit  is  the  right  of  the  legislatare  to  enact  laws,  and  the  provinee  of  the  ooortsto 
oonstnie  them.  The  legisbttare  has  no  power  to  enact  a  law  declaring  what  con- 
struction or  decision  the  courts  shall  make  upon  acts  under  which  rights  have  been 
acquired  or  liabilities  incurred.    Avrora  Borealit  r,  Dohhie,  17  Ohio  Rep.  125, 127. 

It  is  the  right  and  duty  of  the  judicial  tribunals  to  determine  whether  a  legislatire 
act  drawn  in  question  in  a  suit  pending  before  them,  is  opposed  to  the  Constitution 
of  the  United  States  or  to  the  Constitution  of  this  state,  and  If  so  found,  to  treat  it 


Digitized  by 


Google 


CONSTITUTION  OP  THE  STATE  OF  OHIO:  37 

courts  of  probate,  justices  of  the  peace,  and  in  such  other  courts,^ 
inferior  to  the  supreme  court,  in  one  or  more  counties,  as  the 
General  Assembly  may,  from  time  to  time,  establish.' 

Sbo.  2.  The  supreme  court  shall  consist  of  five  judges,  a  ma-  The  siipmM 
jority  of  whom  shall  be  necessary  to  form  a  quorum,  or  to  pro-  ^^^"^ 
nounce  a  decision.  It  shall  have  original  jurisdiction  in  quo 
warranto,  mandamus,  habeas  corpus,  and  procedendo,^  and  such 
iq>pellate  jurisdiction  as  may  be  provided  by  law.*  It  shall  hold 
at  least  one  term  in  each  year,  at  the  seat  of  government,  and 
such  other  terms^  at  the  seat  of  government,  or  elsewhere,  as  * 

M  %  nnlUty.  0.  W,  A  Z,  B.  R,  Co,  t.  Clinton,  Ckmniy,  1  Ohio  St  Rep.  77;  Arm- 
atnng  y.  Tk»  2Vearar«r  of  Athena  OomU^,  10  Ohio  Rep.  237;  The  State  tx  reL  the  At- 
torney General  r.  Medberry  et  ah,  7  Ohio  St.  Rep.,  553.  In  snoh  case  the  presamption 
i<  always  in  faror  of  the  law ;  and  it  is  only  when  manifest  assumption  of  authority, 
and  a  elear  inoompatibility  between  the  constitation  and  the  law  appear,  that  the 
jndieial  power  will  refuse  to  execnte  it.  C.  W,  Ss  Z,  B.  B,  Co,  r.  CUnUtn  Oovniy, 
empra;  Arrmetrong  r.  Trmewrer  of  AlkeM  Oomiy,  tupra;  The  J^ate  ex  rel,  Boone  t. 
Ihidley,  1  Ohio  St.  Rep.  437;  Oaee  r.  DUUm,  %  Ohio  St.  Rep.  607;  HiU  r.  Higdon,  6 
Ohio  St.  Rep.  244. 

While  oonrts  should  be  oarefnl  not  to  extend  the  powers  of  goyemment  by  far- 
fetched implication,  they  should  be  equally  careful  not  to  defeat  the  purpose  of  the 
Constitution  by  a  narrow  and  unreasonable  construction.  Oaee  y.  DiUon,  2  Ohio  St. 
Bep.  608. 

As  a  general  rule,  one  part  of  an  act  wiU  not  be  held  unconstitutional,  and  another 
aonstitntional,  unless  the  respeotiye  parts  are  independent  of  each  other.  The  State 
ex  rel,  Eueeton  et  al,  y.  The  Gmmieeionere  of  Perry  Couniy,  5  Ohio  St.  Rep.  497. 

1  Under  the  proyision  for  the  establisnment  of  "such  other  courts,"  etc.,  it  is  com- 
petent for  the  legislature  to  confer  judicial  power  upon  the  mayors  of  cities,  and  they 
need  not  haye  a  jurisdiction  eo-extensiye  with  a  county.  The  language  of  the  Gon- 
■titution  does  not  require  such  a  construction.  Steamboat  Northern  Indiana  y.  MilUkim, 
7  Ohio  St.  Rep.  886. 

2  It  is  not  within  the  competency  of  the  legislature  to  clothe  with  judicial  power 
■ay  officer  or  person  not  elected  as  a  judge — as,  for  instance,  the  auditor  of  state.    . 
Lojfon  Branch  Bank  ex  parte,  1  Ohio  St.  Rep.  432. 

3  The  Constitution  Umits  the  original  jurisdiction  of  the  supreme  court  to  the  four 
great  writs  specified  in  this  section.  The  Logan  Branch  Bank  ex  wirte,  e%mra,  So^ 
that  court  has  no  original  jurisdiction,  under  the  Constitution,  to  near  and  determ- 
ine an  action  purporting  to  be  brought  in  said  court  to  einoin  iUegal  taxes.  Wheeler 
et  aL  y.  Treaeurer  of  Mtiekingwn  County,  8  Ohio  St.  Rep.  393. 

4  The  only  jurisdiction  that  the  legislature  is  authorized  to  confer  upon  the  supreme 
oourt,  is  appellate  jurisdiction.  Kent  y.  Mahaffy,  2  Ohio  St.  Rep.  499.  Therefore, 
tbe  power  to  grant  an  injunction  in  a  case  pending  in  the  court  ox  common  pleas  can 
not  DC  conferred  upon  the  supreme  court.  /6.  498.  Whether  such  power  could  be 
eonferred  upon  a  single  judse  of  the  supreme  court,  under  the  18th  section  of  this 
articie,  is  not  decided.  But  ttie  supreme  court  can  allow  an  ii^uction  in  a  case  pend- 
ing therein  on  appeal.    Ih,  498. 

In  Oriffiih  et  oL  y.  The  Cowmieeianere  of  Crawford  Comty,  20  Ohio  Rep.  609,  it  was 
held  by  the  court  in  bank  that  it  had  no  constitutional  jurisdiction  ox  a  motion  to 
dissolye  an  injunction  in  a  suit  pending  in  the  court  of  common  pleas;  and  that  a 
special  legislatiye  enactment  would  not  confer  upon  the  court  in  bank  jurisdiction 
to  preyent  the  operation  of  an  iig  unction  allowed  by  the  common  pleas  in  a  case  of 
which  that  court  had  taken  jurisdiction. 

Not  only  is  the  legislature  limited  in  its  power  to  confer  jurisdiction  on  the  su- 
preme court,  to  appellate  jurisdiction,  but  that  appellate  jurisdiction  can  extend  only 
to  the  jud^ents  or  decrees  of  eowrte  created  and  organised  as  courts  in  pursuance  of  * 
the  proyisions  of  the  Constitution.  So  that  a  decision  in  order  to  come  within  the 
reyiewing  power  which  the  legislature  is  authorized  to  confer  upon  the  supreme 
eourt,  must  be  the  decision  of  a  court  held  by  a  judge,  or  the  decision  of  an  officer 
elected  as  a  judge.  Therefore,  the  supreme  court  can  haye  no  power  to  entertain  an 
appeal  from  the  decision  of  the  auditor  of  state  in  regard  to  the  proper  constmotioii 
of  a  tax  law.     Lo9<*n  Branch  Bank  ex  paru,  1  Ohio  St.  Rep.  432. 

It  is  by  yirtue  of  its  appellate  jurisdiction  that  the  supreme  court  decides  cases 
resenred  to  it  in  the  distnct  eourt.  It  is  an  appeal  from  the  common  pleas  to  the 
supreme  court,  by  permission  of  the  district  court,  or  the  supreme  judge  sitting 
therein.     Per  Thurman,  J.,  in  Chaee  y.  Waebum,  2  Ohio  St.  Rep.  101. 

The  district  and  supreme  courts  are  capable  of  receiying  jurisdiction  to  reyiew 
eases  decided  by  themselyes.    Longworih  y.  Sturgee  ds  Andereon,  4  Ohio  St.  Rep.  690, 
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may  be  provided  by  law.  The  judges  of  the  supreme  court  shall 
be  elected  bj  the  electors  of  the  State  at  large. 

Sec.  3.  The  State  shall  be  divided  into  nine  common  pleas 
districts,  of  which  the  county  of  Hamilton  shall  constitute  one, 
of  compact  territory,  and  bounded  by  county  lines  ;^  and  each 
of  said  districts,  consisting  of  three  or  more  counties,  shall  be 
subdivided  into  three  parts,  of  compact  territory,  bounded  bj 
county  lines,  and  as  nearly  equal  in  population  as  practicable ;  in 
each  of  which,  one  judge  of  the  court  of  conmion  pleas  for  said 
district,'  and  residing  therein,  shall  be  elected  by  the  electors  of 
said  subdivision.  Courts  of  common  pleas  shall  be  held,  by  one 
or  more  of  these  judges,  in  eveir  countv  in  the  district,  as  often 
as  may  be  provided  by  law;  and  more  than  one  court,  or  sitting 
thereof,  may  be  held  at  the  same  time  in  each  district.^ 

Sbo.  4.  The  jurisdiction  of  the  courts  of  common  pleas,  and 
of  the  judges  thereof,  shall  be  fixed  by  law.^ 

Sbo.  6.  District  courts  shall  be  composed  of  the  judges  of 
the  court  of  common  pleas,*  of  the  respective  districts,  and  one 
of  the  judges  of  the  supreme  coort,  any  three  of  whom  shall  be 
a  quonnn,  and  shall  be  held  in  each  county  therein,  at  least  once 
in  each  year;  but  if  it  shall  be  found  inexpedient  to  hold  such 
court  annually,  in  each  county,  of  any  district,  the  General  As- 
sembly may,  for  such  district,  provide  that  said  court  shall  hold 
at  least  tluree  annual  sessions  therein,  in  not  less  than  three 
places :  Provided,  that  the  General  Assembly  may,  by  law,  au* 
thorize  the  judges  of  each  district  to  fix  the  times  of  holding  the 
courts  therein. 

Sec.  6.  The  district  court  shall  have  like  original  jurisdiction 
with  the  supreme  court,  and  such  appellate  jurisdiction  as  may 
be  provided  by  law. 


The    Mrtriet 
OiMirtt. 


1  This  provision  oertainly  can  not  mean  that  the  namber  of  districts  shaU  always 
continue  to  be  nine,  since  power  is  given  to  the  General  Assembly  to  increase  or  di- 
minish them.  (Artielo  IV,  section  16.)  It  is  equally  clear  thai  it  can  not  mean  that 
the  eoonty  limits  shall  always  remscin  the  same,  as  fnll  power  is  given  to  change 
them  and  to  make  new  coon  ties.  (Article  II,  section  30.)  To  hold,  on  the  other  hand, 
that  the  limits  of  the  districts  mast,  of  necessity,  enlarge  or  diminish  with  the  conn- 
ties  named  as  embraced  in  them,  woald  be  to  say  that  Hamilton  oonnty,  so  reduced 
by  division  as  to  contain  but  twenty  thousand  inhabitants,  would  stiU  constituta  a 
district,  and  be  entitled  to  elect  three  judges.  When  taken  in  connection  with  th« 
£M>t  that  the  convention  itself  proceeded  to  make  the  division  referred  to  in  this  sec- 
tion, it  is  very  clear  that  it  most  be  regarded  mainly  as  prescribing  a  rule  for  the 
goremment  of  their  own  action ;  and  when  they  did  act  in  accordance  with  it,  and 
fixed  the  districts  by  definite  boundaries,  they  must  so  remain,  securing  to  aU  the 
oitiicns  included  within  them  their  right  of  suffrage  in  such  districts  until  changed 
by  legislative  enactment.  Per  Ranney,  J.,  in  Ohio  «»  r^L  Evamt  v.  JhuU^t  I  Ohie 
Bt.  Rep.  449. 

S  The  Judges  of  the  court  of  common  pleas  are  Judges  of  their  respectire  districts, 
and  not  of  the  mere  subdivisions  thereof.  The  subdivision  of  the  districts  is  for 
•lection  purposes  merely.    ffarri»  t.  Oett,  4  Ohio  St.  Rep.  473. 

8  There  Is  nothing  in  the  Constitution  that  forbids  the  holding  of  common  pleas 
courts  in  different  counties  of  a  subdivision  at  the  same  time.  EarrU  v.  (7ef<,  4  Ohio 
St.  Rep.  472. 

4 The  Constitution  confers  no  Jurisdiction  whatever  upon  the  court  of  common 

Eleas,  in  either  civil  or  criminal  cases.    It  is  made  capable  of  receiving  Jurisdiction 
1  all  such  cases,  but  can  exercise  none  until  conferrea  by  law.    SUvmt  v.  Tk^  ihaiet 
8  Ohio  St.  Rep.  453. 

A  The  Judges  of  the  court  of  common  pleas  are  Judges  of  the  district  court,  and,  ai 
•ttch,  empowered  to  exercise  its  authority.  EoUi$ter  A  Smith  v.  Tk4  Jwigm  ^  tk% 
JHalrtet  Court  of  Lmoa$  Cmmty,  8  Ohio  St.  Rep.  201. 
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Sec.  7.     There  shall  be  established  in  each  county  a  probate  Probate  Ooiffti. 
court,  which  shall  be  a  court  of  record,  open  at  all  times,  and ' 
holden  by  one  judge,  elected  by  the  voters  of  the  county,  who 
shall  hold  his  office  for  the  term  of  three  years,'  and  shall  re- 
ceive such  compensation,  payable  out  of  the  county  treasury,  or 
by  fees,  or  both,  as  shall  be  provided  by  law. 

Sec.  8.  The  probate  court  shall  have  jurisdiction  in  probate 
and  testamentary  matters,  the  appointment  of  administrators  and 
guardians,  the  settlement  of  the  accounts  of  executors,  admin* 
istrators  and  guardians,  and  such  jurisdiction  in  habeas  corpus, 
the  issuing  of  marriage  licenses,  and  for  the  sale  of  land  by  ex-  smm. 
ecutors,  administrators  and  guardims,  and  such  other  jurisdic- 
tion, in  any  county,  or  counties,*  aa  may  be  provided  by  law. 

Sec.  9.    A  competent  number  of  justices  of  the  peace  shall  be  Jnstioei  of  tu 
elected,  by  the  electors,  in  each  township  in  the  several  counties.  ^'^*^ 
Their  term  of  office  shall  be  three  years,  and  their  powers  and 
duties  shall  be  regulated  by  law. 

Sec.  10.    All  judges,  other  than  those  provided  for  in  t^is  KSST*^  °t2S 
Constitution,  shall  be  elected  by  the  electors  of  the  judicial  dis-  of  onioe. 
trict  for  which  they  may  be  created^  but  not  for  a  longer  term  of 
office  than  five  years. 

Sec.  11.    The  judges  of  Ae  supreme  court  shall,  immediately  ^^^^""^JXet**' 
after  the  first  election  under  this  Constitution,  be  classified  by  lot,  ■°*"^* 
so  that  one  shall  hold  for  the  term  of  one  year,  one  for  two  years, 
one  for  three  years,  one  for  four  years,  and  one  for  five  years ; 
ted,  at  all  subsequent  elections,  the  term  of  each  of  said  judges 
shall  be  for  five  years. 

Sec.  12.  The  judges  of  the  courts  of  common  pleas  shall,  9^^^^^^ 
while  in  office,  reside  in  the  district  for  which  Ihey  are  elected,^  offl^'uui  "iwi- 
and  their  term  of  offiee  shall  be  for  five  years. 

1  The  oomnty  of  Wjaadot,  on  aoooant  of  a  tie  vote,  failed  to  elect  a  probate  Judge 
•B  the  second  Tnesdajr  of  October,  1851,  as  prescribed  by  the  4th  section  of  the 
•ohednle  to  the  Constitution.  At  the  fall  election  of  1852,  k.  was  elected  to  that  of- 
ftee,  and  was  commissioned  for  the  term  of  three  years.  At  the  fall  election  of  1865, 
he  was  re-elected,  and  commissioned  for  a  like  term.  On  the  second. Tuesday  of  Oc- 
tober, 1857,  and  while  E.  still  remained  judge  cU/aeto,  another  election  was  held  for 
the  office,  and  M.  receired  the  highest  number  of  yotes.  Held,  that  K.  was  on  each 
of  his  said  elections,  legally  commissioned  for  the  term  of  three  years,  and  that  M. 
wasnot,  therefore,  entitled  to  a  commission  to  take  effect  from  the  9th  day  of  Febru- 
ary, 1858.     TiU  State  ex  rel.  Maffett  y.  Cham,  7  Ohio  St  Bep.  873. 

Where  a  raeaaoy  occurred  in  the  office  of  probate  judge  of  Pickaway  county  more 
tluui  thirty  days  before  the  next  annual  election  at  which  a  probate  judge  for  the 
eonstitutional  term  was  also  to  be  chosen,  and  the  sheriff  in  his  proclamation  giving 
notice  of  said  election,  failed  to  give  notice  that  a  probate  judge  would  be  chosen  to 
i^  the  unexpired  term,  but  merely  saye  notice  that  one  probate  judge  for  said  county 
Would  be  chosen,  without  more,  and  the  voters  cast  their  ballots  for  probate  judge, 
•  Without  indicating  whether  for  the  unexpiiied  term  or  for  the  constitutional  term. 
Held,  Ist.  That  under  the  Constitution  and  laws  of  this  state,  such  election  of  pro- 
bate judge  was  not  void  for  uncertainty.  2d.  That  such  eleotioB  did  not  embrace 
iotik  the  offices  which  should  have  been  voted  for  at  that  time.  8d.  That  the  judse 
thus  elected  must,  by  reasonable  intendment,  be  held  to  have  been  elected  for  the 
fuU  and  not  for  the  wneaqtirtd  term.  State  em  reL  AUomey  OeMrol  y*  Ooggewell,  8  Ohio 
Bt  Bep.  620. 

SThe  words  "in  any  county  or  oonnties"  were  probably  used  rather  as  enabling 
than  restrictive  language,  and  were  designed  to  permit  the  general  assembly— not> 
withstanding  the  26th  section  of  the  2d  article,  requiring  "  all  laws  of  a  general  na- 
ture to  have  a  uniform  operation  throughout  the  state  " — ^in  its  discretion,  to  confer 
upon  the  probate  court  more  extended  powers  in  some  counties  than  in  others.  Per 
Kanney,  J.,  in  (Teuy  v.  C,  W.  A  Z,  Baiiroad  Oonypany,  4  Ohio  Bt.  Bep.  820. 

•Where,  under  the  Constitution  of  1802,  the  legislature  changed  the  boundaries  of 
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Taouidee  in  the      Sec.  13.     In  casc  the  office  of  any  judge  shall  become  vacant, 
office    judge,     -^j^f^^.^  ^jjg  expiration  of   the  regular  term  for  which  he  was 
elected,  the  vacancy  shall  be  filled  by  appointment  by  the  gov- 
ernor, until  a  successor  is  elected  and  qualified ;  and  such  suc- 
cessor shall  be  elected  for  the  unexpired  term,  at  the  first  annual 
election  that  occurs  more  than  thirty  days  after  the  vacancy  shall 
have  happened.  ^ 
Gompenttttioii.         Sec.  14.     The  judgos  of  the  supreme  court,  and  of  the  court 
of  common  pleas,  shall,  at  stated  times,  receive  for  their  services 
such  compensation  as  may  be  provided  by  law,  which  shall  not  be 
When   ineiigibie  diminished  or  increased  during  their  term  of  office;  but  they 
othw^oe!*  *"  stall  receive  no  fees  or  perquisites,  nor  hold  any  other  office  of 
profit  or  trust,  under  the  authority  of  this  State  or  the  United 
States.     All  votes  for  either  of  them,  for  any  elective  office,  ex- 
cept a  judicial  office,  under  the  authority  of  this  State,  given  by 
the  General  Assembly,  or  the  people,  shall  be  void, 
changee  in  nnm-      Sec.  15.     The  General  Assembly  may  increase  or  diminish  the 
JSrte?'  diwSIl  number  of  the  judges  of  the  supreme  court,  the  number  of  the 
•<«•  districts  of  the  court  of  common  pleaa,  the  number  of  judges  in 

any  district,  change  the  districts,  or  the  subdivisions  thereof,  or 
establish  other  courts,  whenever  two-thirds  of  the  members 
elected  to  each  house  shall  concur  therein; '  but  no  such  change, 
addition,  or  diminution,  shall  vacate  the  office  of  any  iudge.' 
GkriEsof  oonrta.  Sec.  16.  There  shall  be  elected  in  each  county,  by  the  electors 
thereof,  one  clerk  of  the  court  of  common  pleas,  who  shall  hold 
his  office  for  the  term  of  three  years,  ^  and  until  his  successor 
shall  be  elected  and  qualified.  He  shall,  by  virtue  of  his  office, 
be  clerk  of  all  other  courts  of  record  held  therein ;  but  the  Gen- 
eral Assembly  may  provide,  by  law,  for  the  election  of  a  clerk, 
with  a  like  term  of  office,  for  each  or  any  other  of  the  courts  of 
record,  and  may  authorize  the  judge  of  the  probate  court  to  per- 
form the  duties  of  clerk  for  his  court,  under  such  regulations  as 
may  be  directed  by  law.  Clerks  of  courts  shall  be  removable 
for  such  cause,  and  in  such  manner,  as  shall  be  prescribed  by 
law. 
How  jodgM  re-      Sec.  17.    Judgcs  may  be  removed  from  office  by  concurrent 

moved.  o  V  */ 

a  oonnty,  so  as  to  place  the  residence  of  an  associate  judge  within  the  limits  of  an- 
other county,  it  was  held  that  if  such  judse  did  not,  within  a  reasonable  time,  re- 
moye  into  the  Umits  of  the  county  for  whicn  he  was  appointed  he  forfeited  his  office. 
OAto  ▼.  Ckoai^,  II  Ohio  Bep.  511 ;  Ohio  r.  WalW,  17  Ohio  Bep.  135. 

1  See  note  to  section  7  of  this  article. 

SSuch  concurrence  will,  in  the  absence  of  all  showing  to  the  contrary,  be  presumed* 
/SKeombool  Northern  Indiana  r,  MUUkin,  7  Ohio  St.  Bep.  383;  citing  Miller  d:  Gibtom 
T.  The  State,  3  Ohio  St.  Bep.  475. 

8  That  is,  the  office  of  any  judge  of  a  court  created  by  the  Constitution.  But  tha 
Constitution  h^s  not  limited  the  power  of  the  general  assembly  to  abolish  courts  cre- 
ated by  the  general  assembly,  nor  its  power  to  vacate  the  office  of  judges  of  suck 
courts.    State  ex  rel.  FUnn  t.  Wright,  7  Ohio  St.  Bep.  833. 

4  As  the  official  term  of  the  clerk  is  a  specified  number  of  years,  it,  after  the  first 
term  under  the  Constitution,  dates  from  the  day  of  the  month,  and  not  from  the  day 
of  the  week  in  that  month,  vis:  the  second  Monday  of  February,  1852  (sohedula^ 
section  4^.  And  as  the  second  Monday  of  February,  1852,  was  the  9th  day  of  tha 
month,  snould  no  vacancy  ever  arise  in  the  office,  and  should  each  clerk  elected,  in 
any  county,  from  the  first,  serve  out  his  full  term,  the  9th  day  of  February  would 
oontinue  to  be  the  time  for  the  commencement  of  each  successive  term,  ^ate  t 
*  JfeibUng,  t  Ohio  St.  Bep.  42.    See  note  under  section  20,  Article  II. 
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resolution  of  both  Houses  of  the  General  Assembly,  if  two-thirds 
of  the  members  elected  to  each  House  concur  therein ;  but  no 
such  removal  shall  be  made,  except  upon  complaint,  the  substance 
of  which  shall  be  entered  on  the  journal,  nor  until  the  party 
charged  shall  have  had  notice  tiiereof,  and  an  opportunity  to  be 
heard. 

Sbo.  18.    The  several  judges  of  the  supreme  court,  *  of  the  5j^?22f"    •• 
common  pleas,  and  of  sucn  other  courts  as  may  be  created,  shall, 
respectively,  have  and  exercise  such  power  and  jurisdiction,  at 
chfljnbers,  or  otherwise,  as  may  be  directed  by  law. 

Sec.  19..    The  General  Assembly  may  establish  courts  of  con-  oourtB  of »!«»». 
ciliation,  and  prescribe  their  powers  and  duties;  but  such  courts  ^^^ 
shall  not  render  final  judgment,  in  any  case,  except  upon  sub- 
mission, by  the  parties,  of  the  matter  in  dispute,  and  their  agree- 
ment to  abide  such  judgment. 

Sec  20.    The  style  of  all  process  shall  be,  ^^The  State  of  s^toof  prooM. 
Ohio;"  all  prosecutions  shall  be  carried  on  in  the  name,  and  by 
die  authority,  of  the  State  of  Ohio;  and  all  indictments  shall  Gonci«ionori» 
conclude,  "  against  the  peace  and  dignity  of  the  State  of  Ohio."  ^ct»o«»to. 


ARTICLE   V. 

ELEOTIVB  ERANOHISB. 

Sbo.  1.    Every  white*  male  citizen  of  the  United  States,  of  wiid« 
«he  age  of  twenty-one  years,  who  shall  have  been  a  resident  of 
die  State  one  year  next  preceding  the  election,  and  of  the  county, 
tovmship,  or  ward  in  which  he  resides,  such  time  as  may  be  pro- 


1  In  KmU  «f  ol.  T.  Mdhaffeif  et  al.,  2  Ohio  St.  Rep.  499,  it  wm  intimftted  that  were 
the  qaettion  presented,  whether  power  to  grant  an  injonotion  in  a  case  pending  in 
the  oonrt  of  common  pleas  ooold,  constitutionally,  be  conferred  on  a  single  judge  of 
the  sapreme  conrt,  there  woold  probably  have  been  a  diyersity  of  opinion  among  the 
a«mbers  of  the  conrt. 

2  In  J^giriet  r.  Ankeny  et  al»,  11  Ohio  Rep.  372,  the  conrt,  in  giring  a  oonstmotion 
to  this  word  ''white,"  in  the  oonstitntion  of  1802,  held  that  a  person  the  offspring  of 
a  white  man  and  a  half-breed  Indian  woman,  was  a  lawful  voter.  This  constmction 
was  foUowed  in  Thaeker  ▼.  ffawk  et  al.,  Ih.  376,  where  it  was  decided  that  the  court 
of  oommon  pleas  erred  in  holding  that  a  man  who  had  any  negro  blood  in  him  what- 
•rer  was  not  a  lawful  yoter.  The  controlling  idea  of  both  eases  is,  that  aU  men 
nearer  white  than  black,  or  of  the  gra'de  between  the  mulatto  and  the  white,  were,  so 
far  aa  blood  and  color  were  concerned,  entitled  to  Tote  as  "  white  male  "  citisens. 

Bead,  J.,  dissented  in  both  cases,  insisting  that  "white"  meant  **pvre  white— mk- 
mized;"  and  that  the  Constitution  intended  to  exclude  aU  persons  from  the  privi- 
leges  of  the  eleotiTe  franchise  except  persons  of  pure  white  blood. 

Before  these  eases  were  decided  it  had  been  held  on  the  circuit,  in  WiUiame  r,  Ths 
School  Direeton  of  Dietriet  No.  Six,  Wright's  Rep.  178,  that  the  children  of  a  white 
mother  and  a  father  three-auarters  white,  were  white  children  within  the  meaning  of 
a  school  law  which  required  a  school  to  be  free  to  all  white  children.  That  (as  had 
been  intimated  in  i\>%  Gray  y.  The  State,  4  Ohio  Rep.  364),  the  term  "white,"  at 
used  in  the  law,  described  blood  and  not  eomplexton. 

In  Lane  r.  Baker  et  al.,  12  Ohio  Rep.  237,  it  was  held  that  a  youth  of  negro,  In- 
dian and  white  blood,  "but  of  more  than  one  half  white  blood"  was  entitled  to  the 
benefit  of  the  common  school  fund. 

Bee  The  State  ex  rel.,  etc  y.  Oineiimati,  19  Ohio  Rep.  178, 197,  where  Hitchcock,  0. 
J.,  says,  that  "so  &r  as  the  electiye  officers  of  the  state,  county,  or  township  are 
eonoernedy  they  most  be  white  men.*  They  can  be  elected  only  by  white  men.  White 
■en  alone  are  legal  roters  at  state,  county  and  township  elections^"  ete.  See  note 
to  MO.  (8)  of  Chapter  on  Schools. 
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—How. 
Electon 


prirl- 


vided  by  law,  shall  have  the  qualifications  of  an  elector,  and  be 
entitled  to  vote  at  all  elections. 

Sec.  2.    All  elections  shall  be  by  ballot. 

Sbo.  8.  Electors,  daring  their  attendance  at  elections,  and  in 
legedfromarre^  going  to  and  returning  therefrom,  shall  be  privileged  from  arrest^ 
in  all  cases,  except  treason,  felony,  and  breach  of  the  peace. 

Sbo.  4.  The  General  Assembly  shall  have  power  to  exclude 
from  the  privilege  of  voting,  or  of  being  eligible  to  office,  any 
person  convicted  of  bribery,  perjury,  or  other  infamous  crime. 

Sec.  5.  No  person  in  the  military,  naval,  or  marine  service 
of  the  United  States  shall,  by  being  stationed  in  any  gaorison, 
or  military  or  naval  station,  within  the  State,  be  considered  a 
resident  of  this  State. 

Sbo.  6.  No  idiot,  or  insane  person^  shall  be  entitled  to  the 
privileges  of  an  elector. 


VorMliiroofflaMi- 
We 


Who  deemed  iion< 
reeidenta. 


Idiots  and  iofane. 


ARTICLE  VI. 


EDUCATION. 


Theeeliooloadre- 


■ohool 
ftind  to  be  nleed. 


How  ocmtroQed. 


Sbo.  1.  The  principal  of  all  funds  i^ising  from  the  sale,  or 
other  disposition  of  lands  or  other  property,  granted  or  entrusted 
to  this  State  for  educational  and  religious  purposes,  shall  forever 
be  preserved  inviolate  and  undiminished;  and  the  income  arising 
dierefrom,  shall  be  faithfully  applied  to  the  specific  objects  of  the 
original  grants  or  appropriations. 

Sbc.  2.  The  Generu  Assembly  shall  make  such  provision, 
by  taxation  or  otherwise,  as,  with  the  income  arising  from  the 
school  trust  fund,  will  secure  a  thorough  and  efficient  system  of 
common  schools  throughout  the  State ;  but  no  religious  or  other 
sect  or  sects  shall  ever  have  any  exclusive  right  to,  or  control  of, 
any  part  of  the  school  funds  of  this  State. 


ARTICLE   VII. 


PUBLIC  iKSTrrunoNs. 


Uind, 
deaf;  end  dumb. 


PHatentiuy. 


Sbo.  1.  Institutions  for  the  benefit  of  the  insane,  blind,  and 
deaf  and  dumb  shall  always  be  fostered  and  supported  by  the 
State,  and  be  subject  to  such  regulations  as  may  be  prescribed  by 
the  General  Assembly. 

Sec.  2.  The  directors  of  the  Penitentiary  shall  be  appointed 
or  elected  in  such  manner  as  the  General  Assembly  may  direct;^ 
and  the  trustees  of  the  benevolent  and  other  State  institutions, 
now  elected  by  the  General  Assembly,  and  of  such  other  State 
institutions  as  may  be  hereafter  created,  shall  be  appointed  by 
the  Governor,  by  and  with  the  advice  and  consent  of  the  Senate ; 
and  upon  all  nominations  made  by  the  Governor,  the  question 


1  See  note  1  to  see.  27,  Art.  II. 
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shall  be  taken  bj  yeaa  and  nays,  and  entered  upon  the  journals 
of  the  Senate. 

Sec.  8.     The  Governor  shall  have  power  to  fill  all  vacaneies  VMandef^how 
that  may  occur  in  the  offices  aforesaid,  until  the  next  session  of  ^"'^ 
the  General  Assembly,  and  until  a  successor  to  his  appointee 
shall  be  confirmed  and  qualified. 

ARTICLE   VIII. 

PUBLIC  DEBT  AND  PL^LIC   WORKS. 

Sec.  1.  The  State  may  contract  debts  to  supply  casual  de 
ficits  or  failures  in  revenues,  or  to  meet  expenses  not  otherwise 
provided  for;^  but  the  aggregate  amount  of  such  debts,  direct 
and  contingent,  whether  contracted  by  virtue  of  one  or  more  acts 
of  the  General  Assembly,  or  at  difierent  periods  of  time,  shall 
never  exceed  seven  hunclred  and  fifty  thousand  dollars ;  and  the 
money  arising  from  the  creation  of  such  debts  shall  be  applied  to 
the  purpose  for  which  it  was  obtained,  or  to  repay  the  debts  so 
contracted,  and  to  no  other  purpose  whatever.* 

Sec.  2.  In  addition  to  the  above  limited  power,  the  State 
may  contract  debts  to  repel  invasion,  suppress  insurrection,  de- 
fend the  State  in  war,  or  to  redeem  the  present  outstanding  in- 
debtedness of  the  State;'  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever;  and  all  debts  incurred  to  redeem  the  present  outstand- 
ing indebtedness  of  the  State  shall  be  so  contracted  as  to  be  pay- 
able by  tiie  sinking  fund  hereinafter  provided  for,  as  the  same 
shall  accumulate.* 

Sec.  3.  Except  the  debts  above  specified,  in  sections  one  and 
two  of  this  article,  no  debt  whatever^  shall  hereafter  be  created 
by  or  on  behalf  of  the  State.* 

Sec.  4.     The  credit  of  the  State  shall  not^  in  any  manner,  be  i^m  or  oidit  of 
given  or  loaned  to,  or  in    aid  of,  any  individual  association  or  "*"*" 
corporation  whatever ;  nor  shall  the  State  ever  hereafter  become 
a  joint  owner  or  stockholder  in  any  company  or  association  in 
this  State  or  elsewhere,  formed  for  any  purpose  whatever.* 

- 

1  It  is  only  under  the  exigencies  enumerated  that  the  State  can  oontraot  any  debt. 
Per  Swan,  J.,  in  The  State  r.  Medherry,  et,  aL,  7  Ohio  St.  Rep.  d34. 

3  This  sweeping  inhibition  does  not  deal  with  any  partioalar  class  of  debts,  nor 
with  the  consideration  of  debts,  whether  they  arise  from  services,  borrowed  money, 
or  otherwise,  nor  simply  with  the  particular  class  of  debts  mentioned  in  the  first  and 
second  sections  of  this  article,  but  prohibits  any  debt  whateyer,  whether  direct  or 
contingent.    Per  Swan,  J.,  Ih.  634-6. 

SThe  limitations  imposed  upon  the  State  by  these  three  sections,  were  not  intended 
9M  limitations  upon  her  political  subdirisions— her  eounties  and  townships.  Per 
Thurman,  J.,  in  Oa$a  r,  XHHon,  2  Ohio  St.  Rep.  618,  614. 

4  It  was  competent  for  the  Legislature,  under  the  Constitution  of  1802,  to  construct 
works  of  internal  improrement,  on  behalf  of  the  State,  or  to  aid  in  their  oonstmotioii 
by  subscribing  to  the  capital  stock  of  corporations  created  for  that  purpose,  and  to 
levy  taxes  to  raise  the  means,  and,  by  an  exercise  of  the  same  power,  to  authorise 
a  county  or  township  to  subscribe  to  a  work  of  that  character  running  through 
or  into  such  county  or  township,  and  to  levy  a  tax  to  pay  the  subscription. 
aW.d:Z.B.B.  a».  T.  CUtUon,  Cbmily,  1  Ohio  St.  Rep.  77;  S.A  J.B.  B.  Co.  r. 
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Aaramption^        Sec.  5.     The  State  shall  never  assume  the  debts  of  any  conntyi 
^  city,  town,  or  township,  or  of  any  corporation  whatever,  unless 
such  debts  shall  have  been  created  to  repel  invasion,  suppress 
insurrection,  or  defend  the  State  in  war. 
utfSj*^*co"^?»I      ^^^*  ^*     ^^®  General  Assembly  shall  never  authorize   any 
uons  iiot*t?own  couuty,  city,  town,  or  township,  by  vote  of  its  citizens  or  other- 
■tocks,  etc         ^g^^  ^^  become  a  stockholder  in  any  joint  stock  company,  cor- 
poration or  association  whatever ;  or  to  raise  money  for,  or  loan 
its  credit  to,  or  in  aid  of,  any  such  company,  corporation,  or  as- 
sociation.^ 
md  to      Sec.  7.    The  faith  of  the  State  being  pledged  for  the  payment 
uo<M>t;   ^£  -^g  public  debt,  in  order  to  provide  therefor  there  shall  be  cre- 
ated a  sinking  fund,  which  shall  be  sufficient  to  pay  the  accruing 
interest  on  such  debt,  and  annually  to  reduce  the  principal  thereof 
by  a  sum  not  less  than  one  hundred  thousand  dollars,  increased 
yearly  and  each  and  every  year,  by  compounding  at  the  rate  of 
six  per  cent,  per  annum.     The  said  sinking  fund  shall  consist  of 
the  net  annual  income  of  the  public  works  and  stocks  owned  by 
the  State,  of  any  other  funds  or  resources  that  are  or  may  be 
provided  by  law,  and  of  such  further  sum,  to  be  raised  by  taxa- 
tion, as  may  be  required  for  the  purposes  aforesaid. 
oommiMknien         Sec.  8.     The  Auditor  of  State,  Secretary  of  State,  and  Attor* 
^'^^^^  ney  General  are  hereby  created  a  board  of  commissioners,  to  be 

styled  "  The  Commissioners  of  the  Sinking  Fund." 
Diitiet    of   the      Sec.  9.     The  commissioners  of  the  sinking  fund  shall,  imme- 
Sl!rao?'*G«oe-  diately  preceding  each  regxdar  session  of  the  General  Assembly, 
niAMembi7,eto.  make  an  estimate  of  the  probable  amount  of  the  fund  provided 
for  in  the  seventh  section  of  this  article,  from  all  sources,  except 
from  taxation,  and  report  the  same,  together  with  all  their  pro- 
ceedings relative  to  said  fund  and  the  public  debt,  to  the  Gov^ 
ernor,  who  shall  transmit  the  same,  with  his  regular  message,  to 
the  General  Assembly;  and  the  General  Assembly  shall  make  all 
necessary  provision  for  raising  and  disbursing  said  sinking  fund^ 
in  pursuance  of  the  provisions  of  this  article. 

Sec.  10.  It  shall  be  the  duty  of  the  said  commissioners  faith- 
fully to  apply  said  fund,  together  with  all  moneys  that  may  be,  by 
the  General  Assembly,  appropriated  to  that  object,  to  the  pay- 
ment of  the  interest  as  it  becomes  due,  and  the  redemption  of  the 
principal  of  the  public  debt  of  the  State,  excepting  only  the 
school  and  trust  funds  held  by  the  State. 

Sec.  11.  The  said  commissioners  shall,  semi-annually,  make 
a  full  and  detailed  report  of  their  proceedings  to  the  Governor, 
who  shall  immediately  cause  the  same  to  be  published,  and  shall 
also  communicate  the  same  to  the  General  Assembly  forthwith, 

North  TcMMhip,  1  Ohio  St  Bep,  105 ;  Loomu  v.  Spencer,  1  Ohio  St.  Rep.  153 ;  Com  t. 
DiUon,  2  Ohio  St.  Rep.  608 ;  Slate  ex  reU  Oarrett  v.  Van  Horn,  7  Ohio  St.  Rep.  327 ; 
State  ex  rel.  Smead  et  at,  T.  Ihuteee  of  Union  Toi^n§hipf  etc,,  8  Ohio  St.  Rop.  394. 

The  6th  section  of  Art.  VIII  plainly  refers  to  future  legislation  alone,  and  the  acd 
it  prohibits  are  not  subscriptions  under  existing  laws,  but  the  making  of  any  more 
such  laws.  2  Ohio  State  Rep.,  Cast  y.  Dillon,  608 ;  The  State  ex  rel,  Smead  ct  al,  7. 
Tnuteee  of  Union  Tbwnehip,  8  Ohio  St.  Rep.  308 ;  aud  see  note  to  sections  2,  3,  and  I 
of  Art.  XIII. 

1  See  preceding  note. 
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if  it  be  in  session,  and  if  not,  then  at  its  first  session  after  such 
report  shall  be  made. 

Sec.  12.  So  long  as  this  State  shall  have  public  works  which  ^f^"^  ^"^^^ 
require  superintendence,  there  shall  be  a  Board  of  Public  Works, 
to  consist  of  three  members,  who  shall  be  elected  by-  the  people, 
at  the  first  general  election  after  the  adoption  of  this  Constitu- 
tion, one  for  the  term  of  one  year,  one  for  the  term  of  two  years, 
and  one  for  the  term  of  three  years ;  and  one  member  of  said 
board  shall  be  elected  annually  thereafter,  who  shall  hold  his 
office  for  three  years. 

Sec.  13.     The  powers  and  duties  of  said  Board  of  Public  sm^^ 
Works  and  its  several  members,  and  their  compensation,  shall  be 
such  as  now  are  or  may  be  prescribed  by  law.^ 

ARTICLE    IX 

MIIiITIA. 

Sec.  1.     All  white*  male  citizens,  residents  of  this  State,  be-  Suu^  JE^" 
ing  eighteen  years  of  age,  and  under  the  age  of  forty-five  years, 
shall  be  enrolled  in  the  militia  and  perform  military  duty  in  such 
manner,  not  incompatible  with  the  constitution  and  laws  of  the 
United  States,  as  may  be  prescribed  by  law. 

Sec.  2.     Majors  Ueneral,  Brigadiers  General,  Colonels,  Lieu-  offloenofmmti*; 
tenant  Colonels,  Majors,  Captains  and  Subalterns  shall  be  elected 
by  the  persons  subject  to  military  duty  in  their  respective  dis- 
tricts. 

Sec.  3.     The  Governor  shall  appoint  the  Adjutant  General,  stdrofflow^etc.; 
Quarter  Master  General,  and  such  other  staff*  officers  as  may  be  Howa 
provided  for  by  law.     Majors  General,  Brigadiers  General,  Col- 
onels or  commandants  of  regiments,  battalions  or  squadrons, 
shall  severally  appoint  their  staff*,  and  Captains  shall  appoint  their 
noncommissioned  officers  and  musicians. 

Sec.  4.    The  Governor  shall  commission  all  officers  of  the  line  Their 
and  staff*,  ranking  as  such;  and  shall  have  power  to  call  forth  the  ^J]J!ick,roniorto 
militia  to  execute  the  laws  of  the  State,  to  suppress  insurrection  oauoutmmtu. 
and  repel  invasion. 

Sec.  5.     The  General  Assembly  shall  provide  by  law  for  the  pabuowms. 
protection  and  safe-keeping  of  the  public  arms. 

ARTICLE  X. 

COUNTY  AKD  TOWNSHIP  OBQANIZATIONS. 

Sec.  1.     The  General  Assembly  shall  provide  by  law  for  the  ^^^***'^ 
election  of  such  county  and  township  officers  as  may  be  ne-     ^**  **"• 
cessary. 

1  No  powers  can  be  ezereised  by  the  board  of  public  worlu  under  laws  existing 
when  the  Constitution  took  effect,  unless  such  laws  are  consistent  with  the  provisions 
of  the  Constitution.  The  laws  referred  to  in  this  section  are  only  such  as  are  in  har- 
mony with  the  Constitution.     The  State  r,  Medberry  et  cd.,  7  Ohio  St.  Rep.  622. 

S  See  note  to  section  1,  article  Y. 
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El<;tion  of  ootmty 
ofKcera. 


BUglbflttyofsher- 
tffuidtreararer. 


Slectlon  of  town' 
■hip  offloen. 


Ooontj  and  town- 
ship ftinds. 

Bemoral  of  offl- 


Looftl  taztttlon. 


Sec.  2.  County  officers  shall  be  elected  on  the  second  Tues- 
day of  October,  until  otherwise  directed  by  law,  by  the  qualified 
electors  of  each  county,  in  such  manner  and  for  such  term,  not 
exceeding  three  years,  as  may  be  provided  by  law. 

Sec.  8.  No  person  shall  be  eligible  to  the  office  of  Sheriff  o» 
County  Treasurer  for  more  than  four  years  in  any  peric-l  of  six 
years. 

Sec.  4.  Township  officers  shall  be  elected  on  the  first  Mon* 
day  of  April,  annually,  by  the  qualified  electors  of  their  respect- 
ive townships,  and  shall  hold  their  offices  for  one  year  from  the 
Monday  next  succeeding  their  election,  and  until  their  successors 
are  qualified. 

Sec.  5.  No  money  shaH  be  drawn  from  any  county  or  town- 
ship treasury,  except  by  authority  of  law. 

Sec.  6.  Justices  of  the  peace,  and  county  and  township  of- 
ficers may  be  removed  in  such  manner  and 'for  such  cause  as 
shall  be  prescribed  by  law. 

Sec.  7.  The  commissoners  of  counties,  the  trustees  of  town- 
bfaips,  and  similar  boards,  shall  have  such  power  of  local  taxa- 
tion for  police  purposes  as  may  be  prescribed  by  law. 


ARTICLE   XL 


APPORTIONMENT. 


Balk)  in   the 

HOQM 


Apportionnwnt  Seo.  1.  The  apportionment  of  this  State  for  members  of  the 
Si  SSSmIS'a?  General  Assembly  shall  be  made  every  ten  years,  after  the  year 
one  thousand  eight  hundred  and  fifty-one,  in  the  following  man- 
ner :  The  whole  population  of  the  State,  as  ascertained  by  the 
federal  census,  or  in  such  other  mode  as  the  General  Assembly 
may  direct,  shall  be  divided  by  the  number  one  hundred,  and  the 
quotient  shall  be  the  ratio  of  representation  in  the  House  of 
Representatives  for  ten  years  next  succeeding  such  apportion- 
ment. 

Sec.  2.  Every  county,  having  a  population  equal  to  one-half 
of  said  ratio,  shall  be  entitled  to  one  Representative;  every 
county  containing  said  ratio,  and  three-fourths  over,  shall  be  en- 
titled to  two  Representatives;  every  county  containing  three 
times  said  ratio,  shall  be  entitled  to  three  Representatives :  and 
so  on,  requiring  after  the  first  two,  an  entire  ratio  for  each  addi- 
tional Representative. 

Sec.  3.  When  any  county  shall  have  a  fraction  above  the 
ratio  so  large  that,  being  multiplied  by  five,  the  result  will  be 
equal  to  one  or  more  ratios,  additional  Representatives  shall  be 
apportioned  for  such  ratios,  among  the  several  sessions  of  the 
decennial  period  in  the  following  manner :  K  there  be  only  one 
ratio,  a  Representative  shall  be  allotted  to  the  fifth  session  of 
the  decennial  period ;  if  there  are  two  ratios,  a  Representative 
shall  be  allotted  to  the  fourth  and  third  sessions,  respectively; 
if  three,  to  the  thirds  second  and  first  sessions,  respectively ;  if 
four,  to  the  fourth,  third,  second  and  first  sessions,  respectively 
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Bbc.  4.  Any  comity,  forming  with  another  county  or  ooun-  Sftme. 
ties  a  represc^ntative  district,  daring  one  decennial  period,  if  it 
have  acquired  sufficient  population  at  tho  next  decennial  period, 
Bhall  be  entitled  to  a  separate  representation,  if  there  shall  be 
left,  in  the  district  from  which  it  shall  have  been  separated,  a 
population  sufficient  for  a  Representative ;  but  no  such  change 
shall  be  made,  except  at  the  regidar  deeennlal  period  for  the  ap* 
portionment  of  Representatives. 

Sec.  5.  If  in  fixing  any  subsequent  ratio,  a  county,  previ-  Siait. 
ously  entitled  to  a  separate  representation,  shall  have  less  than 
the  number  required  by  the  new  ratio  for  a  Representative,  such 
county  shall  be  attached  to  the  county  acyoining  it  having  the 
least  number  of  inhabitants;  and  the  representation  of  the  dis* 
trict  so  formed  shall  be  determined  as  herein  provided. 

Sec.  6.     The  ratio  for  a  Senator  shall  forever  hereafter  be  as-  B«tiofer 
certained  by  dividing  the  whok  population  of  the  State  by  the 
number  thir^-five. 

Sec.  7.  The  State  is  hereby  divided  into  thirty^three  sena- 
torial districts,^  as  follows :  the  county  of  Hamilton  shall  consti-  ^'^'^ 
tute  the  first  senatorial  district;  the  counties  of  Butler  and  War- 
ren, the  second;  Montgomery  and  Preble,  the  third;  Clermont 
and  Brown,  the  fourth;  Greene,  Clinton  and  Fayette,  the  fifth; 
Boss  and  Highland,  the  sixth;  Adams,  Pike,  Scioto  and  Jackson, 
the  seventh;  Lawrence,  Ghdlia,  Meigs  and  Vinton,  the  eighth; 
Athens,  Hocking  and  Fairfield,  the  ninth ;  Franklin  and  Picka* 
way,  the  tenth ;  Clark,  Champaign  and  Madison,  the  eleventh ; 
Miami,  Darke  and  Shelby,  the  twelfth;  Logan,  Union,  Marion 
and  Hardin,  the  thirteenth ;  Washington  and  Morgan,  the  four- 
teenth ;  Muskingum  and  Perry,  the  fifteenth;  Delaware  and  Lick- 
ing, the  sixteenth;  Knox  and  Morrow,  the  seventeenth;  Coshoc- 
ton and  Tuscarawas,  the  eighteenth;  Guernsey  and  Monroe,  the 
nineteenth;  Belmont  and  Harrison,  the  twentieth;  Carroll  and 
Stark,  the  twenty-first ;  Jefferson  and  Columbiana,  the  twenty- 
second;  TrumbuU  and  Mahoning,  the  twenty-third;  Ashtabula, 
Lake  and  Geauga,  the  twenty-fourth;  Cuyahoga,  the  twenty- 
fifth  ;  Mortage  and  Summit,  the  twentv-sixth ;  Medina  and  Lo- 
rain, the  twenty-seventh;  Wayne  and  Holmes,  the  twenty-eichth; 
Ashland  and  Richland,  the  twenty-ninth;  Huron,  Erie,  oandusky 
and  Ottawa,  the  thirtieth;  Seneca,  Crawford  and  Wyandot,  the 
thirty-first;  Mercer,  Auglaize,  Allen,  Van  Wert,  Paulding,  De- 
fiance and  Williams,  the  thirty-second;  and  Hancock,  Wood, 
Lucas,  Fulton,  Henry  and  Putnam,  the  thirty-third.  For  the  first 
decennial  period  after  the  adoption  of  this  Constitution,  each  of 
said  districts  shall  be  entitled  to  one  Senator,  except  the  first  dis- 
trict, which  shall  be  entitled  to  three  Senators. 

Sec.  8.     The  same  rules  shall  be  applied  in  apportioning  the 

1  While  the  conn  ties  remained  as  they  were  when  the  oonyention  framed  the  Oon- 
ttitntion,  no  one  of  them  oould  be  divided  so  as  to  fall  into  different  districts.  But 
whUe  the  boundaries  of  counties  to  a  certain  extent,  and  districts  were  fixed  upon 
the  same  lines,  they  were  yet  independent  of  each  other ;  so  that  whatever  changes 
might  be  made  in  county  limits,  the  lines  of  the  districts  remained  as  before,  subject 
only  to  such  changes  as  are  provided  for  in  the  Constitution  itself  (article  II,  section 
SO).    ?er  Eanney,  J.,  in  Ohio  ex  rel.  Evatu  v.  Dudleif,  1  Ohio  St.  Bep.  445. 
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fractions  of  senatorial  districts,  and  in  annexing  districts  which 
may  hereafter  have  less  than  three-fourths  of  a  senatorial  ratio, 
as  are  applied  to  representative  districts. 

Same.  Seo.  9.     Any  county  forming  part  of  a  senatorial  district, 

having  acquired  a  population  equal  to  a  full  senatorial  ratio,  shall 
be  made  a  separate  senatorial  district,  at  any  regular  decennial 
apportionment,  if  a  full  senatorial  ratio  shall  be  left  in  the  district 
from  which  it  shall  be  taken. 

Appor«onin©iit<rf      Sbo.  10.     For  the  first  ten  years  ^  after  the  year  one  thousand 

tor  fam^^SwJ*  eight  hundred  and  fifty-one,  the  apportionment  of  Representa- 
tives shall  be  as  provided  in  the  schedule,  and  no  change  shall 
ever  be  made  in  the  principles  of  representation  as  herein  estab- 
lished, or  in  the  senatorial  districts,  except  as  above  provided. 
All  territory  belonging  to  a  county  at  the  time  of  any  apportion- 
ment shall,  as  to  the  right  of  representation  and  suffrage,  remain 
an  integral  part  thereof  during  the  decennial  period. 

yi!?  J*if® nf!"      Sec.  11.     The  Governor,  Auditor,  and  Secretary  of  State,  or 

Mmunea  by  Got-  i»i  in  i  .i  .  t       r\        t 

enMT,  Auditor,  any  two  of  them,  shall,  at  least  six  months  prior  to  the  October 
election,  in  the  year  one  thousand  eight  hundred  and  sixty-one, 
and  at  each  decennial  period  thereafter,  ascertain  and  determine 
the  ratio  of  representation,  according  to  the  decennial  census, 
the  number  of  Representatives  and  Senators  each  county  or  dis- 
trict shall  be  entitled  to  elect,  and  for  what  years  within  the  next 
ensuing  ten  years;  and  the  Governor  shall  cause  the  same  to  be 
published  in  such  manner  as  shall  be  directed  by  law. 

JUDICIAL  APPORTIONMENT. 

lo^Ai  H>por-  Sec.  12.  For  judicial  purposes,  the  State  shall  be  apportioned 
as  follows : 

intheirtdiitrict;  The  couuty  of  Hamilton  shall  constitute  the  first  district, 
which  shall  not  be  subdivided;  and  the  judges  therein  may  hold 
separate  courts,  or  separate  sittings  of  the  same  court,  at  the 
same  time. 

M  diftriot;  The  counties  of  Butler,  Preble  and  Darke,  shall  constitute 

the  first  subdivision;  Montgomery,  Miami  and  Champaign,  the 
second;  and  Warren,  Clinton,  Greene  and  Clarke,  the  third  sub- 
division of  the  second  district;  and,  together,  shall  form  such 
district. 

•ddiitriot;  The  counticEJ  of  Shelby,  Auglaize,  Allen,  Hardin,  Logan, 

Union  and  Marion,  shall  constitute  the  first  subdivision ;  Mercer, 
Van  Wert,  Putnam,  Paulding,  Defiance,  Williams,  Henry  and 
and  Fulton,  the  second;  and  Wood,  Seneca,  Hancock,  Wyandot 
and  Crawford,  the  third  subdivision  of  the  third  district;  and,  to- 
gether, shall  form  such  district. 

ithdiBtriot;  The  counties  of  Lucas,  Ottawa,  Sandusky,  Erie  and  Huron, 

shall  constitute  the  first  subdivision ;  Lorain,  Medina  and  Sum- 

1  Unlike  the  senatorial  distrioti,  representAtire  distriots  are  not,  forever,  to  remain 
unchanged.  On  the  oontrarj,  they  miut,  of  necessity,  at  the  expiration  of  each  ten 
years,  so  change  as  to  conform  to  the  honndaries  of  counties  as  they  are  then  foond 
to  eziflt;  and  the  limits  of  districts,  at  those  periods,  become  a^n  identical  witk. 
those  of  oonnties.  Per  Ranneyi  J.,  in  Ohio  «s  fL  Ewmm  t.  Dudley,  1  Ohio  St» 
Bep.  447. 
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mit,  the  second;  and  the  county  of  Cuyahoga,  the  third  subdi- 
vision of  the  fourth  district;  and,  together,  shall  form  such 
district. 

The  counties  of  Clermont,  Brown  and  Adams,  shall  constitute  sthdiftrtet; 
the  first  subdivison;  Highland,  Ross  and  Fayette,  the  second; 
and  Pickaway,  Franklin  and  Madison,  the  third  subdivision  of 
the  fifth  district ;  and,  together,  shall  form  such  district. 

The  counties  of  Licking,  Knox  and  Delaware,  shall  constitute  ethdktriet; 
the  first  subdivision;  Morrow,  Richland  and  Ashland,  the  sec- 
ond ;  and  Wayne,  Holmes  and  Coshocton,  the  third  subdivision 
of  the  sixth  district;  and,  together,  shall  form  such  district. 

The  counties  of  Fairfield,  Ferry  and  Hocking,  shall  constitute  7thdtotrio»; 
the  first  subdivision;  Jackson,  Vinton,  Pike,  Scioto  and  Law- 
rence, the  second ;  and  Qallia,  Mei^s,  Athens  and  Washington, 
the  tbird  subdivision  of  the  seventh  district;  and,  together,  shall 
form  such  district. 

The  counties  of  Muskingum  and  Morgan,  shall  constitute  the  sthdi^riot; 
first  subdivison;  Quemsey,  Belmont  and  Monroe,  the  second; 
and  Jefferson,  Harrison  and  Tuscarawas,  the  third  subdivision  of 
the  eighth  district;  and,  together,  shall  form  such  district. 

The  counties  of  Stark,  Carroll  and  Columbiana,  shall  consti-  Mhdiitriet 
tute  the  first  subdivision ;  Trumbull,  Portage  and  Mahoning,  the 
second;  and  Geauga,  Lake  and  Ashtabula,  the  third  subdivision 
of  the  ninth  district;  and,  together,  shall  form  such  district. 

Sbc.  13.     The  General  Assembly  shall  attach  any  new  coun-  KeweonntiM. 
ties  that  may  hereafter  be  erectea,  to  such  districts,  or  subdi- 
visions thereof,  as  shall  be  most  convenient.^ 

ARTICLE   XIL 

PINANCB   AND  TAXATION. 

Sec.  1.     The  levying  of  taxes  by  the  poll  is  grievous  and  P<>nt«. 
oppressive ;  therefore,  the  General  Assembly  shall  never  levy  a 
poll  tax*  for  county  or  State  purposes. 

Sec.  2.    Laws  shall  be  passed,  taxing,'  by  a  uniform  rule,  all  An  proper^  tss. 

I  This  section  very  clearly  applies  to  any  new  county  erected  after  the  adoption  of 
the  Constitntion  by  the  conyention.  This  construction  does  not  require  any  effect  to 
be  given  to  the  Constitution  before  the  Ist  of  September,  but,  after  it  has  taken  ef- 
liBCt,  it  directs  the  Qeneral  Assembly  what  to  do  with  counties  erected  after  the  10th 
of  March  (when  the  conrention  adopted  the  Constitution),  or,  in  other  words,  it  im- 
peratirely  requires  the  General  Assembly,  acting  under  the  Constitution,  to  attach 
all  counties  created  after  that  date,  to  some  convenient  district  and  subdivision. 
Per  Banney,  J.,  in  Ohio  ex  rtl,  Evant  v.  DudUy,  1  Ohio  St.  Bep.  449,  450. 

SA  tax  assessed  upon  the  members  of  a  profession  on  account  of  their  practice,  is 
tMistitntional,  not  being  a  poll,  but  a  faculty  tax,  and  may  be  legally  assessed  by 
legislative  authority.  The  State  v.  OauUy,  6  Ohio  Bep.  14,  following  the  State  r. 
mbbard,  and  the  State  r.  Proudfit,  3  Ohio  Bep.  03. 

A  eity  ordinance  requiring  a  reaeonable  sum  from  draymen,  by  way  of  excise,  on 
their  special  employment — OineiimaH  v.  Bryeon,  15  Ohio  Bep.  625-— and  an  ordinance 
feaniruig  twenty-flve  cents  from  persons  occupying  stalls  in  the  market  place,  were 
held  not  to  be  unlawful.     GincinntUi  v.  BuckinghaMf  10  Ohio  Bep.  257,  261. 

3  Assessments,  as  distinguished  from  taxes  proper,  are  not  embraced  within  the 
Meaning  of  the  word  "  taxing "  in  this  section.  Reevee  v.  The  freaeurev  of  Wood 
Gmmijf,  8  Ohio  St.  Bep.  333. 

The  power  to  authorise  assessments  as  distinguished  from  taxes  proper,  is  compre- 
Wnded  in  the  general  grant  of  legislative  power  to  the  Qeneral  Assembly.    lb.  333. 

See  note  9  to  section  6,  article  2LIII. 
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^  by  imubni  moneys,  credits,^  inrestments  ia  bonds,  stocks,  joint  stock  com- 
panies, or  otherwise;  and  also  elV  real  and  personal  properly, 
according  to  its  true  value  in  money ;  but  burying  grounds,  pub- 
lic school  houses,  houses  used  exclusiyely  for  public  worship,  in- 
stitutions of  purely  public  charity,  public  property  used  excli^ 
sively  for  any  public  purpose,  and  personal  property,  to  an 
amount  not  exceeding  in  value  two  hundred  dollars  for  each  in- 
dividual, may,  by  general  laws,  be  exempted  from  taxation ;  but  all 
such  laws  shjJl  be  subject  to  alteration  or  repeal ;  and  the  value 
of  all  property  so  exempted  shall,  from  time  to  time,  be  ascer- 
tained and  published,  as  may  b6  directed  by  law. 

How  pro^rty  of  Sec.  8.  The  General  Assembly  shall  provide  by  law  for  tax- 
to  taxod.  ^^  ^j^^  notes  and  bills  discounted  or  purchased,  moneys  loaned, 
and  all  other  property,  effects  or  dues  of  every  description, 
(without  deduction),  of  all  banks  now  existing,  or  hereafter  cre- 
ated, and  of  all  bankers,  so  that  all  property  employed  in  bank- 
ing shall  always  bear  a  biirden  of  taxation  equal  to  that  imposed 
on  the  property  of  individuals. 

wb«»  remkiia  to      Sec.  4.     The  General  Assembly  shall  provide  for  raising  reve- 

beraiMd.  ^^^  Sufficient  to  defray  the  expenses  of  the  State  for  each  year, 

and  also  a  sufficient  sum  to  pay  the  interest  on  the  State  debt. 

Lerytng  of  taxes,      Sso.  5.    No  tax  shall  bc  levied,  except  in  pursuance  of  law; 

and  appucation.  ^^^  every  law  imposing  a  tax  shall  state  distinctly  the  object  of 
the  same,  to  which  only  it  shall  be  applied. 

Debt  for  internal  Ssc.  6.  The  State  shall  never  contract  any  debt  for  purposes 
of  internal  improvement.  * 


ARTICLE  XIII. 

CORPORATIONS. 

^p^^jgjo'*"-  Sec.  1.  The  General  Assembly  shall  pass  no  i^cial  act  con- 
ferring corporate  powers. 

jjOjMniUctiof  In-  gjj^^  2.  Oorporationfl  may  be  formed  under  general  laws ;  but 
all  such  laws  may,  from  time  to  time,  be  altered  or  repealed.  ^ 

ofrt^howS?*^  Ssa  8.  Dues  from  corporations  shall  be  secured  by  such  in- 
dividual liability  of  the  stockholders,  and  other  means,  as  may 

1  The  ConstitutioQ  permits  no  dednotion  of  llabiUties  fVom  monejs  and  orediti. 
Exchange  Bank  t.  Hinti,  8  Ohio  St.  Rep.  1.  There  ia  an  interesting  disonssion,  be- 
tween the  Judges,  in  this  ease,  npon  this  and  other  olaoses  in  this  and  the  next 
seetion. 

t  AU  exemptions  of  any  part  of  the  property  in  a  municipal  corporation,  othenrise 
subject  to  taxation,  from  contributing  to  the  general  revenue  fhnd,  are  in  conflict  with 
this  section  of  the  Constitution.     (%  of  ZanetviUe  y.  RicKardt,  5  Ohio  St.  Rep.  589. 

No  tax,  either  for  state,  county,  township,  or  corporation  purposes,  can  be  levied 
without  express  authority  of  law ;  and  tliis  section  of  the  Constitution  is  equally  ap- 

{>licRble  to,  and  furnishes  the  governing  principle  for  aU  laws  authorising  taxes  to  oe 
oviod  for  either  purpose.    Jh.  589.  « 

It  requires  a  uniform  rate  per  cent,  to  be  levied  upon  aU  property  bocording  to  ilf 
true  value  in  monev,  within  the  limits  of  the  local  subdivision  for  which  the  revcLimf 
is  collected,  subjeA  only  to  the  exemptions  specifioaUy  provided  for  in  the  section. 
76.589. 
»See  note  to  see.  8,  Art.  VIII. 

4  This  and  the  next  seetion  are  prospective^  and  not  rvtrotpeotire,  in  their  intcfiic 
and  application.     OewMiM*  Bank  of  iSSteu^envO^  v.  WrigM,  6  Ohio  St.  Rep.  318. 
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be  prescribed  by  law;  but,  in  all  oases,  each  stockholder  shall  be 
liable,  over  and  above  the  stock  by  bim  or  her  owned,  and  any 
amount  unpaid  thereon,  to  a  further  sum,  at  least  equal  in  amount 
to  such  stock. 

Sec.  4.  The  property  of  corporations,  now  existing  or  here-  Tax>tion  of  ooc 
after  created,  shall  forever  be  subject  to  taxation,  the  same  as  v^n^propaty, 
the  property  of  individuals.  ^ 

Sec.  5.  "No  right  of  way*  shall  be  appropriated  t;o  the  us^  of  sic^tof  waj. 
ai^y  corporation  until  fqll  compensation^  therefor  be  first  made  in 
money,*  or  first  secured  by  a  deposit  of  money,  to  the  owner, 
irrespective  of  any  benefit  ^  from  any  improvemes^t  proposed  by 
such  corporation;  wliich  compensation  shall  be  ascertained  by,^ 
jury  of  twelve  men/  in  a  court  of  record,  as  shaU  be  prescribed 
by  law.  ^ 

Sec.  6.    The  General  Assembly  shall  provide  for  the  organic-  omniEaikm  «« 
sation  of  cities  and  incorporated  viUage9  by  gener^  l^ws,  *  and  ^     *^ 
restrict  thfir  power  q{  itaxation,  assessment,^  borrowing  money,  Tax«h«to^tkM9- 
oontracting  debt^  an4  loaning  their  <»redit,  so  as  to  prevent  the  ^ 
abuse  of  such  power. 

Sec.  7.    No  act  of  the  General  Assembly,  authorizing  associ-  inoorpontioii  of 
ations  with  banking  powers,  shall  take  effect  until  it  shall  be  sub-  *^  "*"" 
mitted  to  the  people  at  the  general  election  next  succeeding  the 
passage  thereof,  and  be  approved  by  a  m^ority  of  all  the  elect- 
ors voting  at  such  election.  ^ 

■  ■  ■       . 

1  There  wee  bo  ebeole^e  Beeeseitjr  lot  tbie  seetioiiy  for  iritbotrt  it  eeotien  2  of  Arii- 
ele  XII  would  hare  embraced  these  corporations.  Per  Thnry^an,  J.,  in  Exohatm^ 
Bamk  •/  (hbtmhw  r.  Emet,  3  Ohio  St.  I^p.  4d. 

SThe  general  assembly  possesses  the  constitntional  power  to  confer  upon  a  oorpo- 
ntioB  aatborised  to  ooasitvet  a  raUfoad,  the  right  to  Mpvoitflate  grooads  neoessaiy 
tot  ilt  QM  for  a  depot,  whether  theprooeadii^  is  eontreUed  bj  this  seetion  or  by  iet . 
19  of  Art.  I.     GetBy  r.  C^  W.  &  Zl B.  R.  Co.,  4^hio  St.  Bep.  308. 

S  See  note  1  to  see.  19,  Art.  1,  ante  p.  26. 

4  See  note  1  to  see.  19,  Art.  I,  ante  p.  27. 

ft  See  note  8  to  see.  19,  Art.  I,  ante  p.  27. 

•  It  had  been  held  in  WiXl^aitdT.  BmmUmi,n  QihU  Bepu  lU,  pt.  2,  that  the  TmlQe 
•f  property  taken  for  pablio  oaes  might  rightfally  be  assessed  oy  commissioners,  it 
BOt  being  a  case  for  trial  by  jury,  secured  by  the  Constitution  of  1802,  and  that  the 
proeeeding  Beed  not  be  had  in  a  court  of  justice,  and  that  the  reason  why  it  was  not 
secured  by  that  Constitution  was,  that  it  had  Berer  been  so  regarded  in  England  or 
this  country  prior  to  the  adoption  of  that  instrument.  This  course  of  )>rooeeding  by 
eoBHttissionerfl  had  been  much  eoBplained  ef  as  «njust  and  oppiessire  to  the  owner 
of  the  property ;  and  to  make  at  once  a  proceeding  within  the  protection  of  the  Con- 
stitution, and  to  be  pursued  in  a  court  of  justice  with  a  common  law  jury,  this  fifth 
■eetion  was  inserted  in  the  Oonetitution.  Per  Banney,  J.,  in  Wtrh  ▼.  TAe  /SMe,  2 
Ohio  St.  Bep.  897.    See  not^  %  Usee.  19,  Art.  1.  amte  p.  27. 

7  See  notes  under  seeUons  (99),  (100),  (103),  (104),  (107),  and  (199),  of  chap,  on 

COBPOBATIONS. 

8  Proceedings  to  annex  oontlguous  territory  to  the  corporate  limits  of  a  town,  in 
pursuance  of  a  general  law,  are  not  in  contrayention  of  any  provision  of  the  Consti- 
tution.   iW«rs  T.  TU  Ommimitmmrt  of  Wood  Qam$if^  8  Ohio  St.  Bep.  286. 

9  A  discriminating  assessment  for  the  purpose  of  improving  streets,  laid  upon 
grounds  immediately  benefited,  in  proportion  to  such  benefit,  was  a  legitimate  ezer- 
she  of  the  taxing  power  under  the  Constitution  of  1802.  SeoviU  t.  TU  OU^  if 
Cleveland,  1  Ohio  St.  Bop.  127;  Mill  v.  Higdouy  b  Ohio  St  Bep.  243;  BonaaUy,  Lth- 
mtom^  19  Ohio  Bep.  418 ;  Emtt  ▼.  KunkUf  5  Ohio  St.  Bep.  520. 

The  power  to  authorise  assessments  for  the  construction  of  free  turnpike  roads,  and 
the  opening  of  drains,  as  well  as  for  the  improvement  of  streets  and  sidewalks,  exists 
to  the  same  extent  under  the  present  Oonstitntion  as  under  that  of  1802.  Reeom  ▼. 
The  Tnmmrer  of  Wood  OamUy,  8  Ohio  St.  Bep.  383.    See  note  3  to  sec.  2  of  Art.  XII. 

MThis  section  is  prospective  and  not  retrospective  in  its  intent  and  i^lieatioB* 
aHaeiu'  Bamk  of  SutibtHviUe  v.  Wright,  6  Ohio  St.  Bep.  318. 
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ARTICLE  XIV. 

JUBISPRUDENCB. 

oodaOommiMtoii.      Sec.  1.    The  General  Assembly,  at  its  first  session  after  the 

^"*  adoption  of  this  Constitution,  shall  provide  for  the  appointment 

of  three  commissioners,  and  prescribe  their  tenure  of  office,  com- 
pensation, and  the  mode  of  filling  vacancies  in  said  commission. 

Their  datiM.  Sec.  2.     The  Said  commissioners  shall  revise,  reform,  simplify 

and  abridge  the  practice,  pleadings,  forms  and  proceedings  of  the 
courts  of  record  of  this  State ;  and,  as  far  as  practicable  and  ex- 
pedient, shall  provide  for  the  abolition  of  the  distinct  forms  of 
action  at  law,  now  in  use,  and  for  the  administration  of  justice 
by  a  uniform  mode  of  proceeding,  without  reference  to  any  dis- 
tinction between  law  and  equity. 

TMr  reports.  Ssc.  8.    The  proceedings  of  the  commissioners  shall,  from 

time  to  time,  be  reported  to  the  General  Assembly,  and  be  sub- 
ject to  the  action  of  that  bodv* 

ARTICLE    XV. 

MISCELLANEOUS. 

Seat  of  goTwn-      Seo.  1.    Columbus  shall  be  the  seat  of  government  until  other- 
■*••  wise  directed  by  law. 

Printing  to ftata.      Sec.  2.     The  printing  of  the  laws,  journals,  bills,  legislative 
documents  and  papers  for  each  branch  of  the  General  Assembly, 
with  the  printing  required  for  the  executive  and  other  depart- 
ments of  State,  shall  be  let"",  on  contract,  to  the  lowest  responsi- 
ble bidder,  by  such  executive  officers,  and  in  such  manner  as  shall 
be  prescribed  by  law. 
Pobucftttonofre-      Seo.  8.    An  acciurate  and  detailed  statement  of  the  receipts 
4it£na.    ^'^^^^  and  expenditures  of  the  public  money,  the  several  amounts  paid, 
to  whom,  and  on  what  account,  shall,  from  time  to  time,  be  pub- 
lished, as  shall  be  prescribed  by  law. 
Who  eiigibio  to      Seo.  4.    No  pcrsou  shall  be  elected  or  appointed  to  any  office 
^'^^^  in  this  State  unless  he  possess  the  qualifications  of  an  elector.  ^ 

poBiiits  indigi-      Sec.  5.    No  person  who  shall  hereafter  fight  a  duel,  assist  in 
*****  the  same  as  second,  or  send,  accept,  or  knowingly  carry  a  chal- 

lenge therefor,  shall  hold  any  office  in  this  State, 
j^^j^j^j,^  Sec.  6,    Lotteries,  and  the  sale  of  lottery  tickets,  for  any  pur- 

pose whatever,  shall  forever  be  prohibited  in  this  State, 
offldai  oAtiL  Sec.  7.    Every  person  chosen  or  appointed  to  any  office  under 

this  State,  before  entering  upon  the  discharge  of  its  duties,  shall 
take  an  oath  or  affirmation  to  support  the  Constitution  of  the 
United  States,  and  of  this  State,  ana  also  an  oath  of  office. ' 

1  See  note  to  seo.  1  of  Art.  V. 

sOfRoers  should  take  the  oath  required  by  the  Oonstitntion,  whether  the  law  under 
which  they  hold  oflBce  prescribes  this  duty  or  not.  The  injonotions  of  the  Constitu- 
tion in  this  respeot  are  as  obligatory  as  those  of  a  statute  conld  be.  Per  Brinkerhoff 
J.,  Th€  iSlfote  ex  rtL  Attorney  Gmttral  r.  Medberry  M  ml.,  7  Ohio  St.  Rep.  668. 
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Sec.  8.  There  may  be  established  in  the  Secretary  of  State's 
office,  a  bureau  of  statistics,  under  such  regulations  as  may  be 
prescribed  by  law. 


Bureau  of  ftatli 
ties. 


Amendments 
Oonititation. 


ARTICLE  XVI. 

amendments. 

Sbo.  1.  Either  branch  of  the  General  Assembly  may  propose 
amendments  to  this  Constitution;  and,  if  the  same  shall  be  agreed 
to  by  three  fifths  of  the  members  elected  to  each  House,  such 
proposed  amendments  shall  be  entered  on  the  journals,  with  the 
yeas  and  nays,  and  shall  be  published  in  at  least  one  newspaper 
in  each  county  of  the  State,  where  a  newspaper  is  published,  for 
six  months  preceding  the  next  election  for  Senators  and  Repre- 
sentatives, at  which  time  the  same  shall  be  submitted  to  the  elec- 
tors for  their  approval  or  rejection;  and  if  a  majority  of  the 
electors  voting  at  such  election  shall  adopt  such  amendments, 
the  same  shall  become  a  part  of  the  Constitution.  When  more 
than  one  amendment  shall  be  submitted  at  the  same  time,  they 
shall  be  so  submitted  as  to  enable  the  electors  to  vote  on  each 
amendment  separately. 

Sec.  2.  Whenever  two-thirds  of  the  members  elected  to  each 
branch  of  the  General  Assembly  shall  think  it  necessary  to  call 
a  convention  to  revise,  amend  or  change  this  Constitution,  they 
shall  recommend  to  the  electors  to  vote,  at  the  next  election  for 
members  of  the  General  Assembly,  for  or  against  a  convention; 
and  if  a  majority  of  all  the  electors  voting  at  said  election  shall 
have  voted  for  a  convention,  the  General  Assembly  shall,  at  their 
next  session,  provide  by  law  for  calling  the  same.  The  conven- 
tion shall  consist  of  as  many  members  as  the  House  of  Repre- 
sentatives, who  shall  be  chosen  in  the  same  manner,  and  shall 
meet  within  three  months  after  their  election,  for  the  purpose 
aforesaid. 

Sbo.  8.  At  the  general  election  to  be  held  in  the  year  one 
thousand  eight  hundred  and  seventy-one,  and  in  each  twentieth 
year  thereafter,  the  question,  "  Shall  there  be  a  Convention  to 
revise,  alter  or  amend  the  Constitution?"  shall  be  submitted  to 
the  electors  of  the  State;  and,  in  case  a  majority  of  all  the  elec- 
tors, voting  at  such  election,  shall  decide  in  favor  of  a  conven- 
tion, the  General  Assembly,  at  its  next  session,  shall  provide,  by 
law,  for  the  election  of  delegates,  and  the  assembling  of  such 
convention,  as  is  provided  in  the  preceding  section;  but  no 
amendment  of  this  Constitution,  agreed  upon  by  any  convention 
assembled  in  pursuance  of  this  article,  shall  take  effect  until  the 
same  shall  have  been  submitted  to  the  electors  of  the  State,  and 
adopted  by  a  majority  of  those  voting  thereon. 

SCHEDULE. 

Sec.  1.     All  laws  of  this  State,  in  force  on  the  first  day  of  or  pikrism 
September,  one  thousand  eight  hundred  and  fifty-one,  not  in- 
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consistent  with  this  Constitution,  shall  eontinue  in  force  until 
Amended  or  repe&led.^ 

JJj|^^J«*^^      Sec.  2.     The  first  election  for  members  of  the  Qeneral  Assem* 

biy.  bly,  under  this  Constitution,  shall  be  held  on  the  second  Tuesday 

of  October,  one  thousand  eight  hundred  and  fifty-one. 

Tor  state  offlotti.  Sec.  3.  The  first  election  fof  Governor,  Lieutenant  Govcmor, 
Auditor,  Treasurer,  and  Secretary  pf  State  and  Attorney  Gen- 
eral, shall  be  held  on  the  second  Tuesday  of  October,  one  thou- 
sand eight  hundred  And  fifty->one»  The  persons  holding  said 
bffiees,  on  th^  first  day  of  September,  one  thousand  eight  hun- 
dred and  fifty-one,  shuU  continue  therein  until  the  second  Mon- 
day 6f  January^  one  thouiland  ^ght  hundred  and  fifty-two. 

rtej«dcei,tto.  .  Sbo.  4.  The  first  election  for  judges  of  the  supreme  court, 
e<kirts  (of  common  pleas  and  probate  courts,  and  clerks  of  the 
courts  ctf  common  ^eas,  shall  be  b^d  on  the  second  Tuesday  of 
October,  one  diousbnd  eight  hundred  and  fi|by-one;'  and  the  of- 
fi^al  term  of  said  jlidges  and  clerks,  so  fleeted,  shall  commence 
on  the  aeoond  Monday  of  Febmaary^'  one  thousand  eight  hun- 
dred and  fifty-two;*  Judges  imd  clerks  of  the  courts  of  common 
pkbs  and  supreme  court,  in  office  on  the  first  day  of  Septemberi 
one  thousand  eight  bunchred  and  fifty-one,  shall  continue  in  office, 
with  their  present  powers  and  duties,  until  the  second  Monday 
of  February,  one  thousand  eight  hundred  an4  fifty-two.  No 
Imit  or  proceeding,  pending  in  any  of  the  courts  of  this  State, 
shall  be  affected  by  the  adoption  of  this  Constitution* 

w^to  ocmtiiiiia  gg^^  5;  Ti^^  Register  and  Receiver  of  the  Land  Office,  Di- 
rectors  of  the  Penitentiary,  Directors  of  tiie  Benevolent  Listitu* 
tions  of  the  Slate,  the  State  Librarian,  and  all  other  officers,  not 
eihtowise  provided  for  in  this  Oonstitution,  in  office  on  the  first 
day  of  September,  one  thousand  eight  hundred  and  fifty-one, 
shall  bontinue  in  offiioe  until  their  terms  expire,  respectively,  un- 
less the  General  Assembly  shall  otherwise  provide. 

Sbo.  6.  The  superior  and  commercial  courts  of  Cincinnati, 
and  the  superior  court  of  Cleveland,  shall  remain  until  otiierwise 
provided  by  law,  with  their  present  powers  uid  jurisdiction;  and 
the  judges  and  clerks  of  said  courts,  in  office  on  the  first  day  of 
September,  one  thousand  eight  hundred  and  fifty-one,  shdl  con- 
tinue in  office  until  the  expiration  of  their  terms  of  office,  re- 
spectively, or  until  otherwise  provided  by  law ;  but  neither  of 
said  courts  shall  continue  after  the  second  Monday  of  February, 
one  thousand  eight  hundred  and  fifty-three;  and  no  suit  shall  be 
ck>mmenoed  in  said  two  first  m^itioned  courts,  after  the  second 
Monday  of  February,  one  thousand  eight  hundred  and  fifty-two. 


1  This  CoBsUtotioB  created  no  new  SUte.  It  only  mltered,  in  some  respects,  the 
ftmdataetttal  law  of  a  State  already  in  ezisteiiee)  and^ren  this  was  done  pnrsdlMil 
to  the  prior  Constitution,  widor  whose  proriiioBa  the  eonreatton  waa  oaUed,  and  tlM 
new  Constitution  framed.  From  this  it  follows,  that  all  laws  in  force  when  the  lattei 
took  effect,  and  which  were  not  inconsistent  with  it,  would  haye  remained  in  forca, 
without  an  express  provision  to  that  effect;  and  aU  inconsistent  laws  fell  simply 
because  they  were  inconsistent.  In  other  words,  aU  repugnant  laws  were  repeaiei 
by  implicaUon.     Cam  r.  JHlUm,  2  Ohio  SU  Bep.  607. 

2  See  note  to  section  7,  article  4. 
t&e/b  note  to  KBOtion  16,  article  4. 


As   to   certain 
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Aor  in  said  last  meationed  ooart,  afW  the  secomd  Monday  in 
JLugnsty  one  thassand  ^ght  hundred  and  fifty-two ;  and  all  busi- 
ness in  either  of  said  courts,  not  disposed  of  within  the  time  lim- 
ited for  th^  coBtinaance»  as  aforesaid,  shall  be  transferred  to 
t^  court  of  oommoQ  pleas. 

8bc.  7.    All  county  and  township  officers,  and  justices  of  the  oonn^Mid  towa 
peace,  in  office  en  the  first  day  of  September,  one  thousand  eight  "^    ^'^^ 
wndred  and  fifty-^ene,  shall  eontinue  m  office  <until  their  terms 
expire,  respectively* 

Ssa  8,    Vacancies  in  office,  occurring  after  the  first  day  of  YMuioiM. 
September,  one  thwisaiBld  eight  himdred  and  fifty-one,  shall  be 
fiUed  as  is  now  presmbed  by  law,  and  until  officers  are  elected  or 
appointed,  and  qvalifted,  onder  this  Constitutiont 

Sbc.  9.    This  Goauatitation  shall  tafke  effect  on  the  first  day  q[  2toS>ok^!^' 
Smtember,  one  the«0and  eight  hnndped  and  fifty»one.^ 

Dso.  10.    All  4>ffieers  ehall  conti&ue  in  office  lUitil  their  sue-  xmnoroflioe. 
eessors  shall  be  ehesen  and  qualified. 

8io.  IL    Suits  peidt»g  in  the  suprewe  court  In  bank  shall  be  snooeMon  of  um 
transferred  to  the  suprene  court  pxtovided  for  iu  this  Constitution,  ^^^"^  ^  ^*^^ ' 
and  be  proceeded  in  aceerdiog  to  law« 

Sbc.  12.  The  district  courts  shall,  in  their  respective  eoun-  of  um  snpraM 
ties,  be  the  suocessom  ef  the  present  supreme  court;  and  fill  ^^^"^'^ 
asits,  prosecutions,  judgnoents,  records,  and  proceedings,  pend- 
ing md  remadnin^  in  said  suprenie  court  in  the  several  counties 
•f  any  district,  shall  be  traneferred  to  the  respective  district 
eenrts  of  each  counties,  and  be  i^oeeeded  in  as  thoiigh  no  elumge 
Wd  been  made  in  said  Mipreme  court. 

Sbo.  13.  The  said  courts  of  common  pleas  shall  be  the  sue-  ofth*  commoa 
eessors  of  the  {present  courts  of  common  pleas  in  the  several 
oounties,  except  as  to  pr<d»ate  jurisdiction ;  and  all  suits,  prose^^ 
outions,  proceedings,  records,  and  judgments,  pending  or  being  in 
said  last^mention^  eoorli,  eieept  as  aforesaid,  sh^dl  be  trans 
fSKTcd  to  the  courts  of  Mmunonipleas  created  by  this  Constitution, 
nd  proceeded  in  as  though  the  same  had  been  therein  instituted, 

Beo.  14.  The  probate  couiiii  provided  for  in  this  Constitution,  tim  nobiito 
aa  to  idl  matters  within  fhe  jurisdiction  confenped  upon  said  courts  ^^^'"^ 
AeH  be  the  suooessors,  in  the  several  counties,  of  the  present 
courts  of  comBum  pAeaa ;  and  the  records,  files  and  papers. 
bosineBS  and  proceedings,  appertainiug  to  said  jurisdiction,  shall 
be  transferred  to  said  Murts  of  probate,  and  be  there  proceeded 
in  according  to  law. 

Sbc.  15.    Until  oAerwise  p^ded   by   law,  elections  for  m^utmc^iva^m 
judges  and  clerks  AaQ  be  keld,  and  the  poll  books  returned,  as  *^  ''^  ' 
is  pr<yndedfor<G9vemMr;  and  the  abstract  thMPofrom,  certified  t# 
the  Secretary  of  State,  ahall  be  by  him  opened,  in  the  presence 
tf  the  Governor,  who  shidl  dei^lare  titeTcwilty  and  issue  commis- 
iioBs  to  llie  persons  fleeted. 

■  t  LI    I  I      I    H  I      I    nni  I  II  II         I  Mil  I  ■      I     I     J  I 

lAhhoQgli  dieCoiistitiitioB^kM  ieok^ffMt,7«i  4^  initnuiiAXLt  ^Mftkf  from  tU 
10th  of  liUroh,  1861,  when  it  wsi  adopted  l^  the  oonvention,  and  things  as  they  ez- 
Istfid  at  the  latter  date  muti  c^tftrol  In  Its  oonttniotion.  The  oonrenaoay  and  not 
the  people,  was  the  author  of  the  Constitation.  The  latter  merely  ratified  and  ••» 
proyed  an  act  already  done  by  their  representatires  in  eonrrtntion.  Per  Raniuyy  J.^ 
Ohio  «e  nk  Evama  t.  J>udUy,10hio  St.  Rep.  442. 
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B^mw  of  deo-  Sec.  16.  Where  two  or  more  counties  are  joined  in  a  senato-^ 
rial,  representative  or  judicial  district,  the  returns  of  elections 
shall  be  sent  to  the  county  having  the  largest  population, 
▼otooutheadop.  Ssc.  17.  The  foregoing  Constitution  shall  be  submitted  to  the 
^gHrfiheOoiirti.  electors  of  the  State,  at  an  election  to  be  held  on  the  third  Tues- 
day  of  June,  one  thousand  eight  hundred  and  fifty-one,  in  the 
several  election  districts  of  this  State.  The  ballots  at  such  elec- 
tion shall  be  written  or  printed  as  follows :  Those  in  favor  of  the 
Constitution,  "New  Constitution,  Yes;"  those  against  the  Con- 
stitution, "New  Constitution,  No."  The  polls  at  said  election 
shall  be  opened  between  the  hours  of  eight  and  ten  o'clock,  a.  m., 
and  closed  at  six  o'clock,  p.  m.;  and  the  said  election  shall  be 
conducted,  and  the  returns  thereof  made  and  certified  to  the  Sec- 
retary of  State,  as  provided  by  law  for  annual  elections  of  State 
and  county  officers.  Within  twenty  days  after  such  election,  the 
Secretary  of  State  shall  open  the  returns  thereof,  in  the  presence 
of  the  Governor;  and,  if  it  shall  appear  that  a  majority  of  all 
the  votes  cast  at  such  election  are  in  favor  of  the  Constitution, 
the  Governor  shall  issue  his  proclamation,  stating  that  fact,  and 
said  Constitution  shall  be  the  Constitution  of  the  State  of  Ohio, 
and  not  otherwise. 
Vote  on  proridon  Sec.  18.  At  the  time  whcu  the  votes  of  the  electors  shall  be 
Mtototoxicoiiig  ^ij^en  for  the  adoption  or  rejection  of  the  Constitution,  the  addi- 
tional section,  in  the  words  following,  to- wit:  "No  license  to 
traffic  in  intoxicating  liquors  shall  hereafter  be  granted  in  this 
State,  but  the  General  Assembly  may,  by  law,  provide  against 
evils  resulting  therefrom,"  ^  shall  be  separately  submitted  to  the 
electors  for  adoption  or  rejection,  in  form  following,  to- wit:  A 
separate  ballot  may  be  given  by  every  elector,  and  deposited  in 
a  separate  box.  Upon  the  ballots  given  for  said  separate  amend- 
ment, shall  be  written  or  printed,  or  partly  written  and  partly 
printed,  the  words,  "License  to  sell  intoxicating  liquors.  Yes; 
and  upon  the  ballots  given  against  said  amendment,  in  like  man- 
ner, the  words,  "License  to  sell  intoxicating  liquors.  No."  If, 
at  the  said  election,  a  majority  of  all  the  votes  given  for  and 
against  said  amendment,  shall  contain  the  words,  "License  to 
sell  intoxicating  liquors.  No,"  then  the  said  amendment  shall  be 
a  separate  section  of  article  fifteen  of  the  Constitution. 
▲mnrtioaBiMitof  Sec.  19.  The  apportionment  for  the  House  of  Representa- 
^^▼M.  ^^^  *^^®^  during  the  first  decennial  period  under  this  Constitution, 
shall  be  as  follows : 

The  counties  of  Adams,  Allen,  Athens,  Auglaize,  Carroll, 
Champaign,  Clark,  Clinton,  Crawford,  Darke,  Delaware,  Erie, 
Fayette,  Grallia,  Geauga,  Greene,  Hancock,  Harrison,  Hocking, 
Holmes,  Lake,  Lawrence,  Logan,  Madison,  Marion,  Meigs,  Mor* 
row.  Perry,  Pickaway,  Pike,  Preble,  Sandusky,  Scioto,  Shelby 
and  Union,  shall,  severally,  be  entitled  to  one  Kepres^tative  in 
each  session  of  the  decennial  period. 

1  Tliis  eUose  ezpreMly  authorized  the  flnt,  second,  fourth  and  eight  seotions  of  th« 
act  of  May  1, 1864,  "  to  proyide  against  the  evils  resulting  ttom  the  sale  of  intox- 
icating liquors  in  the  State  of  Ohio."  (Chapter  on  Tayxbhs  and  Liquobs,  see.  (U)f 
(34),  (80),  (40).    MilUr  dt  Qibmm  r.  The  StaU,  3  Ohio  St.  Bep.  475. 
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The  counties  of  Franklin,  Licking,  Montgomery  and  Stark, 
Bhall  each  be  entitled  to  two  Representatives  in  each  session  of 
the  decennial  period. 

The  counties  of  Ashland,  Coshocton,  Highland,  Huron,  Lorain, 
Mahoning,  Medina,  Miami,  Portage,  Seneca,  Summit  and  War- 
ren, shall,  severally,  be  entitled  to  one  Representative  in  each 
session,  and  one  additional  Representative  in  the  fifth  session  of 
the  decennial  period. 

The  counties  of  Ashtabula,  Brown,  Butler,  Olermpnt^  Fairfield, 
Guernsey,  Jefferson,  Knox,  Monroe,  Morgan,  Richland|i{Crumbull, 
Tuscarawas  and  Washington,  shall,  severally,  be  entitled  to  one 
Representative  in  each  session,  and  two  additional  Representa- 
tives, one  in  the  third,  and  one  in  the  fburth  session  of  the  de- 
cennial period. 

The  counties  of  Belmont,  Columbiana,  Ross  and  Wayne,  shall, 
severally,  be  entitled  to  one  Representative  in  each  session,  and 
three  additional  Representatives,  one  in  the  first,  one  in  the  sec- 
ond, and  one  in  the  third  session  of  the  decennial  period. 

llie  county  of  Muskingum  shall  be  entitled  to  two  Representa- 
tives in  each  session,  and  one  additional  Representative  in  the 
fifth  session  of  the  decennial  period. 

The  county  of  Cuyahoga  shall  be  entitled  to  two  Representa- 
tives in  each  session,  and  two  additional  Representatives,  one  in 
the  third  and  one  in  the  fourth  session  of  the  decennial  period. 

The  county  of  Hamilton  shall  be  entitled  to  seven  Representa- 
tives in  each  session,  and  four  additional  Representatives,  one  in 
the  first,  one  in  the  second,  one  in  the  third,  and  one  in  the  fourth 
session  of  the  decennial  period. 

The  following  counties,  until  they  shall  have  acquired  a  suf- 
ficient population  to  entitle  them  to  elect,  separately,  under  the 
fourth  section  of  the  eleventh  article,  shall  form  districts  in  man- 
ner following,  to-wit:  The  counties  of  Jackson  and  Vinton,  one 
district;  the  counties  of  Lucas  and  Fulton,  one  district;  the  coun- 
ties of  Wyandot  and  Hardin,  one  district;  the  counties  of  Mer-  ' 
cer  and  van  Wert,  one  district;  the  counties  of  Paulding,  Defi- 
ance and  Williams,  one  district;  the  counties  of  Putnam  and 
Henry,  one  district;  and  the  counties  of  Wood  and  Ottawa,  one 
district :  each  of  which  districts  shall  be  entitled  to  one  Repre- 
sentative in  every  session  of  the  decennial  period. 

Done  in  Convention,  at  Cincinnati,  the  tenth  day  of  March,  in 
tiie  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
one,^  and  of  the  Lidependence  of  the  United  States  the  sev- 
enty-fifth. 

WILLTAM  MEDHiL,  JPresideni. 
Attest;  Wm.  H.  Gill,  Secretary. 

IBM  note  to  Motton  %  of  tlie  lohedal*. 
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CHAPTER  1. 

AOTS— KEVIVAL  BT  REPEAL,  Sia 

An  Aet  proylding  fhftt  ih«  repeal  of  an  act  ihall  not  rerire  a  fonner  a^ 
[ANMlMci  100ft  ^JMJUriMnr  1^1800.    29  fitL  JM,  6ia.] 

[.)  Sscfnoif  1.    Beii  eitacted  ^  the  Gmeral  Amemb^ cf  the  StaU 
7hio,  Thfit  idi^never  a  law  sball  be  repealed  irhich  rep^^ed  a  former 

iKw^  the  former  law«liall  not  thereby  be  reyiyed,  unlees  epeeiallj  pro* 

videdfor.i 

18oo  oonstitntlony  Art.  tl/Sae.  16. 

It  is  said  a  law  mtaj  be  mvired  or  oontinaed  in  foroe  br  baini^  referred  te  in  an* 
•ther  elatate,  eo  at  te  reqaive  that  the  same  effeet  Aovld  be  giTen  to  it  ai  was  in- 
tended bj  its  original  enaotmeat.  ZiOfisUtlye  aets  ong^t  net  to  reeeire  snoh  a  con* 
stmotion  as  will  give  them  this  effect  nnless  it  appears  to  have  been  the  intention  gf 
tb»  legislature.    ImOhw'w  Mn  r.  Johmatm  et  al,,  %  Ohio  Hen.  6&3-674. 

Where  a  later  statnte  prescribes  no  mode  of  pvoeednre  itself,  bat  directs  that  tl^ 
mode  of  proocdnre  onder  it  shall  be  the  mode  proyided  in  another  prior  act,  on  a 
dliffersnt  sobjeot  matter,  sooh  mode  of  precedare  mast  be  regarded  as  inoo^porated 
Info  sneh  latter  aot,  se  that  the  repeal  «f  the  prior  aet  does  not  abrogate  the  pfooediwi 
«seMed.    Per  mtiAcock,  J.,  X«»M0  V'Skatf  ▼•  i'^Matoftftt,  9  Ohio  K^.  22. 

The  repeal  t/elakUm  hjf  w^Mcoiicm  •• 

Upon  general  prine&ales  of  mniTersal  law,  an  old  statnto  giresi^aee  te  a  new  9lii# 
on  the  same  subject  (i  Bl.  Com.  8d).  Per  Hitchcock,  J.,  ifoore  r.  Fcmoe,  1  Ohio 
Bep.  10. 

Bvt  repeals  by  implication  ace  not  fsTored.  IXwo  etatates  m  pari  atqteria  shall 
stand  together,  and  both  have  effect,  if  possible.  Dod^  y.  0r%dle^,  10  Ohio  Ben*  171, 
178;  J7«riiT.  TAs  Aofe,  1  Ohio  8t.  Bep.  20 ;  jBadehaaeAw.J^eUe9,$  Ohio  St.  Bep.,  816; 
Arts  ex  reL  Smead  ei  «<•  o.  OMm  fbwmUp,  elc,^ Ohio  St.  Bep.,  809;  Siokardem  t. 
Aoto,  lb.  264. 

It  is  a  wen-settled  rmle  of  eonstivction,  Miplioable  to  all  removal  laws,  that,  wherp 
a  new  remedy  or  mode  of  prooeediiiK  is  antnoffised*  without  an  express  repeal  of  tho 
isrmer  one  relating  to  the  same  matter,  it  is  to  be-  reaarded  as  merely  comnlatiTe, 
ereatittg  a  eencorrent  remedy,  and  not  as  abrogating  the  forsaer  mode  of  prooedoBp. 
Per  Hartley,  C.  J.,  Jiadilmtgk  <md  mUe  Y.  SkeSlaf  et  al.,  8  Ohio  St.  Bep.  3l6. 

Where  a  statate  enacts  a  thing  to  be  doiss  diiereatly  from  the  same  thing  required 
by  a  former  law,  the  first  thereby  becomes  repealed,  without  any  direct  enpression  bv 
the  law-making  power.  Leeeee  of  Moore  y.  Tones,  1  Ohio  Bep.  t,  10;  Leeeee  of  Jjoi" 
lev's  JMre  y.  fiOmmm  M  a2.,  3  Ohio  Bep.  bbZ.  But  if,  by  any  ikir  oonstmotion,  the 
two  ean  be  reconciled,  both  shall  stand.  XeMee  ofZMdlo%o*e  hein  r,  Johuon  et  aL,  B 
Ohio  Bep.  658.  But  where  a  statute  is  passed  which  eoniliots  with,  contradicts,  or  la 
I— eniisten*  with  a  lonter  statute^  the  latter  must  have  effect,  and  the  fozmer  must 

(69) 
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An  Act  oonoerning  the  enmoting  and  repealing  of  ttatates. 
[AuMdMci  loot  <f«9<4pra  8, 1866.    SS  foL  Sta<.  16S.] 

Why  uwi  teke      (2.)  Seo.  I.     That  every  law  passed  wliich  contains  no  proyision  as 
to  the  time  when  it  shall  take  effect^  shall  take  effeot  on  the  first  day  of 
May  next  after  its  passage. 
Mot^TCpMior      (3.)  Sec.  II.    That  whenever  a  statute  is  repealed,  such  repeal  shall 
'*"*"*^  in  no  manner  a£fect  pending  actions  founded  thereon,  nor  causes  of  ac- 

tion not  in  suit  that  occurred  prior  to  any  such  repeid,  except  as  may 
be  provided  in  such  repealing  statute,  a 

be  eonsidered  si  repealed.    Per  Hitchooek,  J.,  Stymomr  r.  The  Milord  and  CkUUeoihe 
JStmpiht  Ch.,  10  Ohio  Rep.  482. 

A»ioih9^edo/ih9rep^9rmaetM€nto/a9UUiU0Mpon$Mit$pendmgaH^ 

A  remedial  law  refpecting  jndioial  proceedings  (snoh  as  the  statute  regulating  for- 
eign attachments  for  debt),  with  a  repealing  clause  in  general  terms,  saying  nothing 
as  to  salts  pending,  does  not  abate  snch  suits.  The  instant  one  law  ceased  to  hare 
effect  upon  the  salts  pending,  the  other  came  into  operation.  Leatee  of  Miehell  ▼. 
EyHer,  7  Ohio  Rep.  (pt.  1),  257.  So  the  law  in  force  in  March,  1824,  reouired  all 
ooanty  roads  to  be  opened  fortj  feet  wide.  This  law  was  repealed  Jane  1, 1824.  The 
BOW  law  required  county  roads  to  be  opened  sixty  feet  wide,  and  made  no  provision  for 
the  completion  of  applications  pending  when  it  took  effect.  It  was  held  that  the  last 
law  so  operated  upon  such  pending  applications  as  to  presenre  them  in  the  con- 
dition it  found  them.  So  far  as  the  repealed  law  was  their  foundation,  they  must  be 
sustained  under  that  law;  but  all  that  remained  to  be  done  when  the  new  law  took 
effect,  must  be  in  conformity  with  its  provisions.  Application,  therefore,  for  a  road, 
ordered  to  be  viewed,  pending  when  the  old  law  was  in  force,  if  ordered  to  be  opened 
after  the  new  law  took  effect,  must  be  sixty  feet  wide.  BmrwM  y.  Vtmdevier  et  al., 
8  Ohio  Rep.,  888.  But  where  the  law  is  penal,  the  penalty  and  the  suit  to  recover  it 
are,  it  is  said,  lost,  if  not  saved  from  the  effect  of  the  repeal  by  legislative  provision. 
XeMM  of  MiekeU  r.  letter,  7  Ohio  Bep.  (pt.  1),  257. 

The  provisions  of  a  remedial  statute,  calculated  to  aid  in  the  adraneement  of  jus- 
tice, should,  it  is  said,  be  interpreted  liberally  to  effect  that  object.  The  law  allowing 
a  new  appeal  bond  to  be  flled,  to  supply  the  place  of  a  defective  one  (instead  of  quash- 
ing the  appeal,  as  had  before  been  done),  was,  therefore,  deemed  applicable  to  cases 
Sending  at  the  time  of  its  passage.  Hay$  v.  Arwuirong,  7  Ohio  Rep.  (pt.  1),  247. 
ut  a  statute  autiiorising  a  suit  upon  the  bond  of  an  administrator,  upon  tne  llauida- 
tion  of  the  account  of  the  administrator,  will  not  be  applied  to  suits  commenced  oefore 
the  passage  of  Uie  law.  IWcwurer  of  Oiaem$ejf  Comty  v.  LnmmgUm**  adm'n,  7  Ohio 
Bep.(pt.l),  2M. 

Where  a  contract  is  declared  yoid  by  a  statute,  and  the  statute  is  repealed,  it  will 
not  render  valid  such  contract  made  while  the  statute  was  in  force.  UlckoU  r,  Ptml' 
•oa,  6  Ohio  Rep.  805. 

The  repeal  of  a  statute  will  not  destroy  or  affect  rights  yested  under  it ;  but  all 
acts  done  and  perfected  while  it  was  in  force,  will  remain  good  and  effectual.  Per 
Ranney,  J.,  lM>oU  y.  TJu  Ohio  Ltft  Intmrance  amd  TruH  Cb.,  1  Ohio  St  Rep.  565-8. 

Where  a  statutory  remedy  for  a  right  created  by  that  statute  is  repealed,  but  the 
repealing  statute  provides  a  substantially  similar  remedy,  the  right  may  be  prose- 
euted  under  the  repealing  statute.    KmoMp  y.  Piqwa,  Bank,  1  Ohio  St.  Rep.,  803. 

At  to  the  eoMtrmetiom  of  tUUmtmt 

The  punctuation  of  a  statute  will  not  vary  its  true  eonltruction  or  sense.  AmcoiI 
T.  Ruffin  et  al,  1  Ohio  Rep.  885. 

A  reasonable  construction  must,  if  possible,  be  given  to  statutes.  S^ata  e»  reU 
Mue$Um  et  al.  y.  Perry  Cknmty,  5  Ohio  St.  Rep.  508.  And  such  reasonable  construc- 
tion, if  the  words  and  subject  matter  will  aamit  of  it,  as  that  the  existing  rights  of 
the  public,  or  of  individuals,  be  not  infkinged.  Moore  y.  Vamee,  1  Ohio  Rep.  10.  And 
00  that  no  man  who  is  innocent  shall  be  damaged.    lb.  12. 

The  manifest  reason  and  intention  of  the  law  should  prevail,  although  at  variance 
with  the  literal  import  of  the  language  employed.  Slater  v.  Gave,  8  Ohio  St.  Rep. 
80 ;  see  also  BmrjfeU  v.  BmrgeU,  1  Ohio  Rep.  469,  480 ;  Lmdlow'e  heire  v.  Johneon,  8  Ohio 
Rep.  558 ;  Teaf  v.  BewiU,  1  Ohio  St.  Rep.  548 ;  TabUr  v.  Wieeman  et  al,,  2  Ohio 
St.  Rep.  210 ;  Traey'e  adm*r  v.  Oard'e  adm*r,  lb.  442;  Bsoehamge  Bank  of  Cohi,nhu»  v. 
Eimeey  3  Ohio  St.  Rep.  53;  WeH  df  Co.  v.  The  Valiey  Bank,  6  Ohio  St.  Rep.  172: 
Fouta  V.  The  State,  8  Ohio  St.  Rep.  105,— especially  so  when  the  strict  letter  would 
lead  to  injustice ;  l^neer  v.  OeieelmaH  et  oL,  15  Ohio  Rep.  338,  841 ;  The  State  v. 
White,  treaeurer,  etc.,  17  Ohio  Rep.  32,  84;  Bobbime  v.  The  StaU,  8  Ohio  St.  Rep.  172. 

And  every  statute  should  be  construed  with  reference  to  its  subject  matter,  c  tjeot 
(a)  Repealed.   Supplied,  Sup.  1. 
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CHAPTER  2. 

AGRICULTURE. 


1.  How  fond  raised  tir 

5.  Pnmiamt  how  ai 
ft.  Baporti. 
4.  iDoorporation. 

6.  Organisation  and 

6.  Aiuinal  meetings. 

7.  Annual  reporta. 

8.  Act  repealed. 

9.  State  agrleoltaralflmd. 
10.  —How  created. 

U.  Xicheated  land-by  whom  lold,  tte. 

VL  Howeold. 

IS,  14.  Dispoaicion  of  ptooeede. 

IB,  16, 17, 18.  iMheatedlaiMtel 

19.  Acta  repealed. 

to,  Knmber  of  the  bofzd*^— 4)iioruiB. 

iL  Hameaof 


28.  Bepealing  danae.  \ 

88.  Bzpensea  of  the  board  to  be  paid. 
84.  Conntjsodetieibodiee  corporate  ;powin,elo« 
86.  May  purchase  certain  real  estate. 

86.  Oonnty  oommiastoners  may  pay  in  part  iir 

for  same. 

87.  Berenion  of  estate  on  dissolution 

88.  29.  Proceeds  of  escheated  lands  sold. 

80.  Bepealing  danse. 

81.  Special  constables  at  agricnltnral  ftlrs— 
88.  — ^Thfiir  powers  and  duties. 

88.  Sale  of  liquors  at  lUra— 

81,  86,  86.  Proceedings  against  ttqnor  ssllsn. 

87.  The  sale  of  fldr  sites,  and  dIsposiUoa  of  pv* 

chase  money. 

88.  —The  conv^anoa. 


An  Aet  for  the  enooongemeiit  of  Agrionlton. 
[i>laMS(ilUnM»y88,1846.    44  vol.  Aat  70.] 

S.)  Section  I.  Be  it  enacted  hy  the  General  Assemhfy  of  the  State  how 
Wb,  That  whenever  thirty  or  more  persons,  residents  of  any  conntj,  ^ 
or  district  embracing  two  counties  of  this  state,  shall  organize  them- 
sehres  into  a  society  for  the  improyement  of  agricultare  within  said 
county  or  district,  and  shall  have  adopted  a  constitution  and  by-laws, 
agreeably  to  the  rules  and  regulations  to  be  burnished  by  the  Ohio  state 
board  of  agriculture,  hereiiuu^r  created,  and  shall  have  appointed  the 
usual  and  proper  officers ;  and  when  the  said  society  shall  nave  raised 


I 


and  intent.  Tm^  t.  EewiU,  1  Ohio  St.  Rep.  548;  TabUr  r.  W%$etnan  et  al.,  2  Ohio 
St.  Rep.  210;  Eacckamgt  Bank  r.  Bimet,  3  Ohio  St.  Rep.  68;  We»t  df  Co.  r.  Tk«  VaXUg 
Bamk,  6  Ohio  St.  Rep.  172;  Fo^  r.  TJu  StaU,  8  Ohio  St.  Rep.  105;  CAompo^ 
(hmuy  Bank  T.  Smith,  7  Ohio  St.  Rep.  48. 

Kot  only  should  every  itatnte  be  oonstnied  with  r^irenoe  to  ita  objeot^-but  the 
will  of  the  Uw-maken  ia  best  promoted  by  saoh  a  oonstniotion  as  leonres  that  objeot 
and  ezoludes  erery  other.    Per  Bomet,  J.,  BurgeU  ▼.  Burgett,  1  Ohio  Rep.  481. 

The  legislature  will  not  be  presumed  to  have  intended  an  absurd  or  lu^uit  oonse- 

lenee.  Per  Ranneyi  J.,  BtMi  r.  The  Ohio  Life  In$urance  and  Tnul  Oompomy,  I  Ohio 
It.  Rep.  565.  This  rule  is  applicable  in  determining  whether  the  repeal  of  a  itatnta 
waa  intended  to  be  absolute  or  modified.    Ih,  565. 

Not  only  the  poliey  and  intention  of  a  statute,  but  also  the  erils  to  be  remedied, 
are  to  be  looked  at  in  giring  it  a  eonitruotion.  Per  Seott,  J.,  Remior  €i  al.  r.  Ailea 
^  Langdon,  7  Ohio  St.  Rep.  256;  see  also  JVacy's  adm'r  r.  Cbrd's  adm'r,  2  Ohio  St. 

The  intention  of  the  law-girer  is  to  be  deduced  fh>m  a  view  of  the  whole  of  the 
law,  and  of  eyeiy  part  taken  and  compared  together.  He  must  be  presumed  to  hare 
intended  to  be  oonsistent  with  himself  throughout,  and  at  the  same  time  to  hare  in- 
tended effect  to  be  given  to  each  and  every  part  of  the  enactment.  Ckneral  language 
fonnd  in  one  part  is  to  be  modified  and  restricted  in  its  application,  when  it  would 
•thenrise  conflict  with  specific  provisions  found  in  another.  Per  Ranney,  J.,  Eoo" 
ehamffe  Bank  v.  ffinM,  8  Ohio  St.  Ilep.  53;  see  also  Champaign  County  Bank  v.  Smith, 
T  Ohio  St.  Rep.  48. 

In  construing  a  statute,  not  only  the  language  of  the  particular  section,  in  its 
proper  and  grammatical  signification,  should  be  considered,  but  also  the  language 
employed  in  prior  legislation  upon  the  same  subject;  and  the  provision  in  question 
is  to  be  construed  in  connection  with  other  provisions  relating  to  the  same  subject 
matter.    Per  Hartley,  C.  J.,  Bohbim  v.  The  State,  8  Ohio  St.  Rep.  172. 

The  words  of  a  statute  are  to  be  taken  in  the  sense  in  which  they  are  ordinarily 
aaderstood.    Per  Hartley,  J.,  Bim  v.  The  State,  1  Ohio  St.  Rep.  18.    In  the  matter 
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and  paid  to  iheir  treasurer,  by  yolontaiy  subscription,  or  by  fees  im- 
posed upon  its  members,  any  sum  of  money  in  each  year  not  less  than 
fifly  dollars;  and  whenever  the  president  of  said  society  shall  certify 
to  the  respective  county  auditors,  the  amount  thus  paid,  attested  by  the 
oath  of  the  treasurer  before  a  magistrate,  it  shall  be  the  duty  or  the 
said  county  auditors  embraced  within  the  district  in  which  such  society 
shall  be  organized,  to  draw  an  order  on,  the  ^reiasurer  of  the  respective 
county,  in  mvoi  of  the  president  and  treasurer  of  said  society  for  a  sum 
equal  to  the  amount  thus  raised :  Provided,  it  does  not  exceed  half  a 
cent  to  each  inhabitant  of  the  said  oounty,  upon  the  basis  of  the  last  pre- 
vious natioo,al  census,  but  not  to  exceed,  in  any  county,  the  sum  of  two 
huadired  dollars;  and  it  shall  be  the  duly  of  the  treasurer  of  the  said 
eeuBiy  to  pay  the  i 


•f  Eaihaway*9  Will,  4  Ohio  8t.  Bm.  8S5.  If  legal  wordi  are  SMd,  w«  Me  to  under- 
stand tliem  in  theif  reoognlsed  legal  sense;  and  so  of  tenns  of  art  or  seienoe. 
Per  Ranney,  J.,  IWiMr  t.  The  State,  1  Ohio  St.  Rep.  424. 

The  language  of  a  statute,  it  is  tme,  most  govern ;  bat  striojt  granunatioal  aeon-* 
ngj  need  not  he  obserred ;  and  if  it  wlU  bear  a  ooaftrootioa  consistent  with  right 
and  jnstiee,  althoagh  not  in  striot  aeeordanoe  with  the  words  used  or  tiieir  airange- 
ment,  the  eoorts  are  not  only  permitted,  bat  boand  to  pvesame  the  leffislatnre  in- 
tended saoh  oonstraotion.  rer  Ranneji  J.,  VeboU  v.  The  Ohio  JAfe  Jmeurcmee  amd 
l^ryet  Oompamw,  1  Ohio  St.  Bep.  565. 

The  title  of  an  act  may  be  considered  as  explanatory  of  the  law.  Per  Bamet,  J.^ 
Bwrget^e  leetee  y.  Bwrgett,  1  Ohio  Reporto  469,  4M.  Bat  where  the  words  of  the  en- 
acting claase  are  dear  aiid  positiy^,  reconree  most  not  be  had  to  either  title  or  pre- 
amble.   Per  Hitchcock,  J.,  Lafayette  Benefit  Society  y.  Leu>i9,  7  Ohio  Bep.  pt.  I,  80, 86. 

Where  the  bodj  of  M  act  of  incornoration  did  not  state  its  oluect,  the  title  was 
referred  to  as  eyidenoe  of  what  this  ooject  was,  and  this  title  showinff  that  it  was  a 
Ubrary  company,  the  court  eonstmed  its  powers  with  reference  to  Its  object.  The 
Arts  r.  Ofmmlk  Atemmdria  Soeiely,  11  Ohio  Be|^.  1, 16. 

Contempoianeens  oonstraotion  is  of  yast  importance  in  deciding  questions  aiislng 
nnder  statutes.  Per  Hitchcock,  J,,.Lmdlow^9  heun  y.  Johnaon,  3  Ohio  Bep.  555. 
And  in  oonstruing  ancient  statutes,  contemporaneons  constniction,  as  eyideneed  by 
«sage,  will  net  he  departed  ftrem  without  the  most  eogcAt  leasons;  and  if  the  eo^ 
•tncUoB  be  doobtfol,  usage  wiU  control.     CheeUtiMt  y.  Shame'e  Ueeee,  16  Ohio  Bep.  6M, 

Where  the  language  of  a  statutory  proyision  is  plain  and  explicit,  the  court  is  not 
allowed  to  restrict  or  enlarge  its  operation  by  reference  to  extraneous  matters.  Per 
Bartley,  J.,  Hathenee^'e  WiU,  4  Ohio  St.  Bep.  385. 

It  is  said,  a  rale  of  proper^  should  be  prcsenred  which  rests  upon  a  long  and  in- 
Toterato  oourse  of  practice,  although  apparency  founded  on  no  sound  reason  whal- 
tyer ;  and  where  the  law  has  been  declared  by  tM  uninterrupted  current  of  decisiottSy 
ft  is  not  to  be  disturbed  or  unsettied,  so  as  to  break  up  the  foundation  of  tiUes  ae- 

fuired  under  them.  Leeeee  ^Oray  y.  Aekew,  8  Ohio  Bep.  466 ;  see  Kearny  y.  Bmtttee^ 
Ohio  Bt.  Bep.  362 ;  Brown  WFcaran,  3  Ohio  Bep.  146, 155;  Beneon  et  al,  y.  Oillev  et 
erf.,  B  Ohio  St.  Bep.  616 :  Eobb  y.  IrwimU  leeeee,  15  Ohio  Bep.  763 ;  Bank  of  OhilUeoth9 
T.  Swayne  et  al.,  8  Ohio  Bep.  257,  285. 

The  goyeraor  and  judges  of  the  territory,  in  adopting  the  laws  of  other  states,  did 
not  neeemar^  adopt  the  constraction  and  practice  of  the  courts  of  those  states,  under 
the  laws.  8Cldo46l  When  our  legislature  adopt,  in  substance,  an  Bnglish  statute,  its 
oonstraction  is  generally  adopted;  but  when  such  statute  is  declaratiye  of  the  com- 
mon law,  and  the  constraction  giyen  to  it  by  Bnriish  courts  would  be  here  injurious, 
arisinc  from  a  settied  diiference  in  the  mode  of  doing  business,  and  from  the  situa- 
tion of  property,  it  becomes  the  duty  of  the  oourt  here,  it  is  said,  not  to  follow  them 
in  their  constraction.    Briee  y.  Myere  et  oL,  5  Ohio  Bep.  121. 

The  words  "  suit  or  prosecution,"  in  a  statute,  haye  reference  to  such  proceedings 
as  result  in  a  judgmenL  which  may  be  enforced  by  execution.  Ludlow*e  heire  y. 
Wade,  5  Ohio  Bep.  494. 

Statutes  affecting  substential  intereste  and  rights  of  property,  haye  a  prospectire 
operation^  only,  unless  the  oontraiy  intention  is  clearly  expressed.  Kelley  y.  Keleo  A 
JAtimm,b  Ohio  St.  Bep.  198.  No  court  will  giye  to  a  stetute  a  retrospectiye  operation 
nnless  It  is  absolutely  necessary  to  carry  out  the  intention  of  the  legislature.  Per 
Hitehoock,  J.,  Steamboat  Monarch  y.  FinUy,  10  Ohio  Bep.  885,  890. 

Bemedial  sUtutes  must  be  liberally  constraed.  Hubble  y.  Renniek,  1  Ohio  St.  Bep. 
178;  Mack  y.  Bonner,  8  Ohio  St.  Rm.  368:  Atlantic  and  Ohio  BaUroad  Compatut  y. 
SuUivoHt  et  al.,  b  Ohio  at  Ba^,  279. 

Private  acte  of  incorporation  which  confer  power  to  subject  priyate  property  te 
public  use,  should  be  strictly  construed.  Moorhead  et  al.  y.  JAttle  Miami  Bailroad 
Company,  17  Ohio  Bep.  340. 

If  the  constraction  of  a  clause  in  the  charter  of  a  pubUo  ooiporation  were  only 
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(2.)  Sec.  2.  That  it  Bhall  be  the  duty  of  the  seteral  county  or  dis-  Pr«mitmi»,  b« 
trict  societies  which  may  be  formed  under  the  provisions  of  the  preced-  •wMded,  ate. 
ing  section,  during  the  continuance  of  this  act,  annually  to  off&r  and 
amrd  premiums  for  the  improvement  of  soils,  tiUage,  crops,  manures, 
implements,  stock,  articles  of  domestic  indiratry,  and  such  other  articles, 
productions,  and  improvements  as  they  may  deem  proper ;  and  may 
perform  all  such  acts  as  they  may  deem  best  calculated  to  promote  the 
agricultural  and  hbusehold  manufiusturing  interests  of  the  district  and 
of  the  state ;  and  it  shall  also  be  their  duly  so  to  regulate  the  amount  of 
premiums  and  the  different  grades  of  the  same  as  that  it  shall  be  com- 
petent for  small  as  well  as  large  formers  to  have  an  opportunity  to  com« 
pete  therefor;  and  in^  making  their  awards,  special  reference  shall  be 
nad  to  the  profits  which  may  tuMsrue,  or  be  likely  to  accrue,  from  the 
improved  mode  of  raising  the  oron,  or  of  improving  the  soil  or  stock,  or 
of  the  fikbrication  at  the  articles  thus  offiired,  with  the  intehtton  that  the 
premium  shall  be  given  for  the  most  economical  mode  of  improvement; 
and  all  persons  offering  to  compete  fbr  premiums  on  improved  modes  of 
tillage  or  the  production  of  any  crops  or  other  articles,  shall  be  required, 
before  such  premium  is  adjudged,  to  deliver  to  the  awarding  cdmmittee  a 
fun  and  correct  statement  of  Uie  process  of  such  mode  of  tillage  or  pro- 
duction, and  the  expense  or  value  of  the  same,  with  a  view  of  showing 
accurately  theprofits  derived  or  expected  to  be  derived  therefrom. 

(3.)  Sso.  in.  It  shall  be  the  duty  of  each  county  or  district  socieb^  iccvorii. 
to  publish  annually  a  list  of  the  awards  and  an  abstract  of  the  treasurerVi 
account  in  a  newspaper  of  the  district;  and  to  m^ke  a  report  of  their 
proceedings  during  the  vear,  and  a  synopsis  of  the  awards  for  improve- 
ments in  agriculture  and  household  manufoctures,  together  with  an  ab- 
stract of  the  several  descriptions  of  these  improvements,  and  also  make 
a  report  of  the  condition  of  agriculture  in  their  county  or  district^ 
which  reports  shall  be  made  out  in  accordance  with  tiie  ruled  and  regu- 
lations of  the  Ohio  state  board  of  agriculture,  and  shall  be  forwarded  to 
the  state  board  at  their  annual  meeting  in  December  in  each  year :  and 
no  subsequent  payment  shall  be  made  from  tiie  county  treasury  unless 
a  certificate  be  presented  to  the  auditor,  from  the  president  of  tiie  stats 
board,  showing  that  such  reports  have  been  duly  made,  d 

(4.)  Seo.  Iv.     That  MicJuul  L.  SuUivtmt,  ^  *  ^  be  and  they  are  Tnoofiwrittia, 
hereby  created  a  body  corporate,  with  perpetual  succession,  in  the  man- 
ner hereafter  described,  under  the  name  and  style  of  the  "  Ohio  state 
board  of  agriculture." 

■  .11       II  1  1    II  11    I   I   11.  a       Hill       1^ t    I    II  I Ill    1.     11      II  I  I 

dottbtMy  i«6h  OGiutraotlott  Otttht  to  be  pot  npoo  it  aa  Is  most  fiironbble  to  tie  rigMi 
ef  Um  eitiseii.  Per  Orimke,  J.,  Jtet^augh  t.  8<^,  10  Obio  Kep.  86,  36.  Statutes 
eonferring  special  piiyileges  in  derogation  of  oommon  right,  should  be  construed 
Strietly.  Suue  ex  rel,  Whiteman  et  al.  y.  Cluue,  6  Ohio  St.  Rep.  529.  Courts  ouffht 
ftot  to  resert  to  pretmnptioBs  to  sustain  soeh  piirileges.  ?er  BrinkMiofif,  J.,  ^Sbii- 
dmaky  C%  Bamk  ▼.  WUhor,  7  Ohio  St.  Ben.  509. 

8o  in  any  inauixy  into  Uie  oapaoitj  ana  powers  of  a  gwm  oorporation,  the  grant  of 
powers  should  oe  strictly  construed,  as  in  a  grant  to  a  oorporation  proper.  Oommih' 
•itmen  c/  Hatnkon  Cbwity  t.  MigllM,  7  Ohi»  St.  Eep.  115. 

Penal  ststotee  must  be  strictly  eonstnnd^  They  can  not  be  extended  by  impUca- 
tlon  to  eases  not  strictly  within  their  terms,    ffall  ▼.  The  StcUe,  20  Ohio  Eep.  7, 15. 

Aets  passed  at  the  same  session  of  the  general  assembly,  imon  the  same  subject 
■ivst  be  eonstnied  together.  BehMtU  Btcmeh  Bakk  r.  Brioe,  jfokM  et  al.,  8  Ohio  St. 
Em.  299. 

An  imperfect  law  will  not  be  held  void  for  that  reason  if  it  be  possible  to  execute 
It.  The  rules  and  practice  of  the  courts  may  supply  the  deficiencies  in  the  law  aS  to 
details.    Leeeee  of  Coehran'e  heirt  r.  loring,  17  Ohio  Rep.  409,  428. 

A  statute  referring  to  or  affecting  persons,  places  or  things,  is  limited  in  its  opera- 
tions to  persons,  places  or  things  as  they  existed  at  the  time  the  statute  was  passed. 
Mall  ▼.  The  State,  20  Ohio  Rep.  16. 

1  The  nutnber  and  persons  named  in  this  sec^on,  changed  by  the  Sflst  secttoA  of 
tUsartiele. 

(•)Bepea]ed.  Supplied,  Sup.  4, 
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Orgaaintkm  and      (5.)  Sio.  Y.    It  sliall  be  tHe  duty  of  said  board,  or  any  ten  of  them, 
->t«"Ef.  ^  jjjj^^  jjj  ^^^  ^.|.y  ^£  ColumbuB,  on  the  first  Wednesday  in  April  after 

the  passage  of  this  act,  and  to  organize  by  appointing  a  president,  sec- 
retary, and  treasurer,  and  such  other  officers  as  they  may  deem  neces- 
sary; also  determine,  by  lot,  the  time  that  each  member  shall  serve,  so 
that  the  term  of  service  of  one  half  of  the  members  shall  expire  an- 
nually, on  the  day  of  the  annual  meeting  in  December;  and  the  presi- 
dent shall  have  power  to  call  meetings  of  the  board  whenever  he  may 
deem  it  expedient 
▲nawa  BMrtiiig.  (6^Seo.  YI.  There  shall  be  held,  in  the  city  of  Columbus,  on  the 
first  Wednesday  after  the  first  Monday  in  December,  an  annual  meet- 
ing of  the  Ohio  state  board  of  agriculture,  together  with  the  presi- 
dent of  each  county  agricultural  society,  or  other  delegate  therefrom 
duly  authorized,  who  snail  for  the  time  oeing  be  ex-officio  members  of 
the  state  board  of  agriculture,  for  the  purpose  of  deliberation  and 
consultation,  as  to  the  wants,  prospects,  and  condition  of  the  agricul- 
tural interests  throughout  the  state;  and  at  such  annual  meeting  the 
several  reports  from  the  county  societies  shall  be  delivered  to  the  presi- 
dent of  the  Ohio  state  board  of  agriculture;  and  the  said  president 
and  delegates  shall,  at  this  meeting,  elect  suitable  persons  to  fill  all  va- 
cancy in  the  Ohio  state  board  of  agriculture,  a 
4aaMii«port.  (7.)  Seo.  VII.  And  it  shall  be  the  duty  of  said  board  to  make  an 
annual  report  to  the  general  assembly  of  the  state,  embracing  the  pro- 
ceedings of  the  board  for  the  past  year,  and  an  abstract  of  the  pro- 
ceedings of  the  several  county  agricultural  societies,  as  well  as  a  gen- 
eral view  of  the  condition  of  agriculture  throughout  the  state,  accom- 
panied by  such  recommendations  as  they  may  deem  interesting  and 

useful.  

Act  <^Mi6d;         (8.)  Seo.  Vlll.    That  the  act  to  authorize  and  encourage  the  estab- 
swaa,  w.  liflhment  of  agricultural  societies  in  this  state,  and  for  other  purposes 

therein  set  forth,  passed  March  twelfth,  one  thousand  eight  hundred 
and  thirty-nine,  be  and  the  same  is  hereby  repealed ;  provided  the  acts 
done,  obligations  incurred,  and  rights  acquired,  under  the  provisions 
thereof,  s£ill  remain  in  no  wise  altered  or  affected  by  this  act 

An  Aot  to  OTMto  a  permmatnt  Agiionltnral  tand  in  ih«  stnto  of  Ohio,  and  for  othtf 

pnrposef, 

[AuMi  JUnMfv8,1847.    46  9oL  BUmL  43.} 

Btetoncrieiiitiina  (^0  ^^-  ^-  -^  *^  enacted  hy  the  General  Assembfy  of  the  State  of 
Ohioy  That  there  shall  be  created,  from  the  several  sources  hereinafter 
mentioned,  a  fund,  which  shall  be  known  as  the  ''state  agricultural 
fund." 

(10.)  Seo.  II.  That  the  minimum  amount  authorized  to  be  charged 
bv  counly  auditors  for  permits,  under  the  law  passed  February  twenty- 
eighth,  one  thousand  eight  hundred  and  thirty-one,  entitled  ''an  act  to 
regulate  public  shows,"  shall  be  and  hereby  is  increased  to  twenty  dol- 
lars; and  that  one  half  the  revenue  in  each  and  every  county,  derived 
from  such  source,  be  set  apart  to  the  "state  agricultural  f\ind,"  to  be 
paid  over  by  the  county  treasurers  to  the  treasurer  of  state,  at  their 
settlement  with  the  auditor  of  state,  as  other  moneys  collected  for  state 

Eurposes  now  are,  and  that  the  other  half  remain,  as  now  provided  by 
iw,  for  the  use  and  benefit  of  the  common  school  fund. 
(11.)  Seo.  III.     That  whenever  any  real  or  personal^  property  shall 

iThe  part  in  italic  snpeneded  by  act  of  March  14,  1858.    (See  post  Chap.  869 
Sec.  4.) 

(•)  Repealed.   SuppUed,  Sap.  4. 


^HoworeAted. 
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eacbeat  to  the  state,  nadsr  tlie  eigbth  and  mnUi  sec^on»  of  an  act  enti- 
tled "an  act  cegolatu^  descente  and  tlie  distvibution  of  personal  es- 
tates,^ passed  Febmearj  twentj-fonrth,  one  thousand  eight  hundred  and  swui,  287. 
thirty-one }  and  all  snoh  aa  hava  heretofore  so  eaeheated  under  the  pro- 
visions of  said  law,  and  which  have  not  been  taken  poasessioa  of  uadec 
the  law  entitled  "an  act  conoeming  escheated  lands,"  passed  February 
twenty-fifth,  one  thousand  ei^t  hundred  and  thtrty-thvee,^  shall  be  Swmi,  81». 
taken  possession  ol^  in  the  name  of  Qib  State,  by  the  county  auditor  of 
the  county  in  whieh  such  property  may  be  found,  and  by  him  sold  at 
public  auction,  at  the  county  seat  of  such  county,  to  the  highest  bidder, 
after  having  giimn  thirty  days'  notaoe  of  such  intended  salis,  in  some 
newspaper  printed  within  the  county. 

(12^  Seo.  IY.  The  court  of  common  pleas  shall,  on  the  appUoa-  How  wUL 
tiDn  of  the  county  anditor,  appoint  three  disinterested  freeholders  of 
the  county,  to  appraise  such  real  property,  who  shall  be  governed  by 
the  same  rule  as  appraisers  in  sheriffs'  or  administrators'  sales;  and  the 
auditor  shall  sell  such  property  at  no  less  than  two  thirds  its  appraised 
vidue,  and  may,  in  his  discretion,  sell  ihe  same  for  cash,  or  for  one  third 
cash,  and  the  oalance  in  equal  annual  payments,  the  deferred  payments 
to  be  amply  secured ;  and  upon  the  payment  of  the  whole  amount  of 
consideration  money,  shall  execute  a  deed  to  the  puiehaser,  in  the  name 
and  on  behalf  of  the  sMe  of  Ohio. 

(13.)  Sec.  Y.    All  moneys  arising  firom  salbs  made  under  this  act,  ]MiiK«itio»«f|Mi 
shidl  be  paid  over  by  the  county  auditor  to  the  treasurer  of  the  county,  ^'^^^ 
to  be  by  him  aecounted  for  and  paid  into  the  state  treasury,  at  his  an" 
nual  settlement  wilh  the  anditor  of  state,  as  other  moneys  collected  fos 
state  purposes,  for  the  use  and  benefit  of  the  "state  agricultural  Aind."' 

(14.)  Seo.  YI.  The  fund  hereby  created  shall  be  at  the  disposal  of  Smm. 
the  state  board  of  agriculture,  for  the  improvement  of  the  agricultural 
interest  of  the  state,  in  such  manner  as  they  may  deem  most  conducive 
to  that  object,  until  otiierwise  provided  for  by  the  legislative  enactment; 
and  shall,  at  all  times,  be  held  subject,  upon  such  property  being  le- 
gally reclaimed  by  any  heir,  to  the  payment,  to  the  purchaser  of  the 
state,  of  the  original  purchase  money,  and  legal  interest  to  the  time  of 
such  reclamation. 

(15.)  Sec.  VII,  The  lands  cmd  personal  property*  within  the  city  !;*^J|£*J* 
of  Cincinnati,  which,  by  virtue  of  the  foregoing  laws,  have  escheated 
to  the  state  of  Ohio,  shall  be  exempt  from  the  foregoing  provisions  of 
this  bill,  until  otherwise  provided  by  l^islative  enactment,  and  shall  be^^ 
come  the  property  and  belong  to  said  city,  to  be  appropriated  as  here« 
inafler  provided. 

(160  Sec.  YUI.  It  shall  be  the  duty  of  the  city  council  of  the 
city  of  Cincinnati,  at  any  time,  to  authorize  such  examination  as  they 
may  deem  proper,  as:  to  the  existence  of  any  such  escheated  lands  within 
said  city;  and  if  any  such  lands  are  found  to  exist,  or  may  her«ifter  be 
fonnd  to  exist,  said  city  council  dudl,  for  and  in  behalf  of  said  city, 
take  possession  of 'such  lands;  and  the  title  of  all  such  lands  shall  vest 
in  said  city. 

(17.)  Sec.  IX.    It  shall  be  the  duty  of  said  city  council,  when  any 

1  Bepealed :  see  Bksobiit  ass  BttTBOvnos^  Cki^.  30,  seo.  21. 

t  The  act  of  February  25, 18Sa(SwaB,  319),  is  saperseded  by  the  abore  section.  It 
prorided,  simply,  that  lands  which  OFoheated  should  be  taken  oare  of,  rented,  and 
mts  paid  to  the  troaiweitof  state,  by  a  person  appoiaAed  by  the  oonrt^f  eoaunoB 
pleasy  etc 

tSeeseo.  (t8)post. 

4  The  part  in  italic  snpeneded  by  vet  of  March  14,  1S53.  (See  post  Chap,  86> 
iee.4. 
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[chap. 


such  lands  have  escheated  to  said  city,  according  to  the  provisions  of 
this  act,  to  cause  the  same  to  he  let  at  such  price,  and  for  such  purposes, 
as  they  may  deem  proper;  and  all  rents  arising  from  such  escheated 
lands  shall,  after  deducting  all  necessary  expenses,  be  paid,  aa  they  may 
become  due,  into  the  hands  of  the  trustees  or  directors  of  the  house  of 
correction  and  reformation,  in  the  said  cily  of  Cincinnati,  to  be  appro- 
priated by  said  trustees  for  the  use  and  benefit  of  said  institution. 

Bam«.  (18.)  Seo.  X.     If  the  objects  and  intentions  of  the  establishment  of 

said  house  of  correction  and  reformation  shall  be  hereafter  abandoned 
or  suspended,  or  if  the  rents  of  the  said  escheated  lands,  to  bo  received 
by  the  said  city,  shall  be  appropriated  to  any  other  purposes  than  that 
designated  in  the  third  section  hereof,  the  said  lands  shall  thereby  and 
from  thence  revert  to  the  state. 

AisCiTCpeftied.  (19.)  Seo.  XI.    All  acts  or  parts  of  acts  inconsbtent  with  this  are 

hereby  repealed. 


Number    of 

iKMTd. 


KamM  of 
b«n. 


B«pe«Ung  cUiue. 


An  Act  to  amend  an  act  entitled  "an  act  for  the  enoonragement  of  Agrionltnre," 
passed  February  27, 1840. 

[PkuMd  J^8r«ary  8, 1847.    46  foL  SkK.  49.] 

(20.)  Seo.  I.  Beit  enacted  hy  the  Chneral  Auembh  of  the  State  of 
OhiOj  That  the  Ohio  state  board  of  agriculture  shall  consist  of  ten 
members,  five  of  whom  shall  constitute  a  quorum. 

(210  Sec.  II.  That  Allen  Trimble,  M.  L.  Sullivant,  Samuel  Me- 
dary,  Darius  Lapham,  A.  £.  Strickle,  Arthur  Watts,  M.  B.  Bateham, 
John  Codding,  Jared  P.  Kirtland,  and  Isaac  Moore,  be  continued  mem- 
bers of  the  board ;  their  term  of  service  and  the  mode  of  appointing 
their  successors  to  remain  unaltered  by  this  act. 
Sec.  m.i 

(22.)  Sec.  IY.  So  much  of  the  law  to  which  this  is  an  amendment 
as  conniots  with  the  provisions  of  this  act  is  hereby  repealed. 


An  Act  ftirther  to  amend  an  act  entitled  ''  an  act  for  the  encouragement  of  agricul- 
ture," passed  February  27, 1846. 

[Bmed  Febnuury  18, 1848.    46  vol.  SkK.  03.] 

__  of  the      (23.)  Sec.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 

boMd  to  be  paid.  Q^^^  That  the  state  board  of  agriculture  shall  have  the  power  to  audit 
and  pay  the  ordinary  expenses  of  the  board,  including  the  necessary 
personal  expenses  of  the  members  in  their  attendance  on  not  more  than 
three  meetings  in  any  one  year,  out  of  any  flmds  now  in  their  hands 
or  that  may  arise  under  the  provisions  of  the  "act  to  create  a  permanent 
agricultural  f\ind  in  the  state  of  Ohio,  and  fbr  other  purposes,"  passed 
l^bruary  eighth,  eighteen  hundred  and  forty-seven ;  and  it  shall  be  the 
duty  of  the  board,  in  their  annual  report,  to  state  the  names  of  the  per- 
sons to  whom  any  payment  is  made  under  this  act,  and  the  amount 
paid  to  each. 

This  act  to  take  effect  from  and  after  ita  passage. 


Aatep.64. 


An  Act  supplementary  to  an  aet  entitled  "an  act  for  the  encouragement  of  agrlcul- 
tore/'  passed  February  28, 1846. 

[i%UMiJMrMa*yl5,1853.    61  vol.  SkK.  8S8.] 

Oounty   ■odeties      (24.)  SlBC.  I.     Beit  enacted  hy  the  General  Assembly  of  the  State  of 
Bowm^SS**'***'  O^tb,  That  all  county  agricultural  societies  which  have  been  or  maj 


1  Made  an  appropriation  of  two  hundred  dollars. 
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bereafter  be  organized  nnder  the  act  to  whicli  this  is  supplemental,  be 
and  the  same  are  Hereby  declared  bodies  corporate  and  politic ;  and  as 
3ncb  shall  be  capable  of  sning  and  being  sued,  and  capable  of  holding 
in  fee  simple  such  real  estate  as  they  may  have  heretofore  or  shall  here- 
after  purchase  as  sites  whereon  to  hold  their  fairs. 

(25.)  SsG.  II.     That  all  deeds,  conveyances,  and  other  agreements  May  pqtcImm  oot- 
id writing,  made  to  and  by  such  county  agricultural  societies,  for  the  ***°  '^^  ******* 
purchase  of  real  estate  as  sites  whereon  to  hold  their  fairs,  shall  be  good 
and  valid  in  law  and  equity,  and  shall  vest  a  title  in  fee  simple  in  such 
societies  to  said  real  estate  without  words  of  inheritance. 

(26.)  Sbo.  III.  In  all  cases  where  such  county  agricultural  soci-  County  oomrnin. 
eties  shall  have  heretofore  purchased  or  shall  hereafter  purchase  real  ^S^tilnlSS!^*^ 
estate  as  sites  whereon  to  hold  their  fairs,  the  county  commissioners  of 
such  counties  may,  if  they  think  it  for  the  interest  of  the  counties  and 
societies,  pay  out  of  the  county  treasuries  of  such  counties  the  same 
amount  of  money,  for  the  purpose  of  the  purchase  and  improvement  of 
such  sites,  as  shall  have  been  or  shall  hereafter  be  paid  by  said  agricul- 
tural societies  or  individuals  for  such  purpose,  a 

(27.)  Bso.  lY.    In  all  cases  where  agricultural  societies  shall  be  Beronios  of  €•- 
dissolved  or  cease  to  exist,  in  any  county  where  payments  have  been  ^  ^  dtowhi. 
made  for  real  estate  or  improvements  upon  such  real  estate,  for  the  use 
of  any  agricultural  society,  then  all  sucn  real  estate  and  improvements 
shall  vest  in  fee  simple  to  the  counly  making  such  payments. 

An  Aet  to  amend  an  not  entitled  "  an  act  to  create  a  permanent  agrionltoral  ftind  in  Oanr«a*t   B.    S. 
the  state  of  Ohio,  and  for  other  purposes.  1^^ 

[J^MMI  and  l0o]r<f«0<Jfardk  29, 1866.    68  vol.  AelL  86.] 

(28.)  Sec.  I.  Beit  enacted  hy  the  General  Anemhly  of  the  State  of  Proceeds  of  ee- 
OAto,  That  any  escheated  lands  in  the  state  of  Ohio  which  may  not  yet  p*''^*'^  '"^' 
be  sold,  or  which  may  hereafter  escheat  and  be  subject  to  scJe  under 
the  act  to  which  this  is  an  amendment,  shall  and  the  same  is  hereby 
authorized  to  be  sold,  in  the  same  manner  as  is  authorized  in  said  act, 
for  the  benefit  and  for  the  use  of  the  regularlv  organized  agricultural 
society  within  the  county  in  which  the  said  escheated  lands  may  bo  sit- 
uate :  Provided,  that  the  amount  thus  paid  to  the  said  agricultural  soci- 
ety shall  not,  in  any  one  case,  exceed  six  hundred  dollars. 

(29.)  Seo.  II.  That  the  excess  of  any  escheated  lands  sold  under  < 
the  provisions  of  this  act,  over  and  above  six  hundred  dollars,  being  the 
proceeds  of  any  one  sale,  shall  not  in  any  manner  be  changed  from  the 
disposition  intended  to  be  made  by  the  act  aforesaid. 

(30.)  Sec.  3.    That  so  much  of  the  act  to  which  this  is  an  amend-  Bn»*«n«  «>«»• 
ment  as  conflicts  with  the  provisions  of  this  act,  be  and  the  same  is 
hereby  repealed. 


An  act  to  protect  agrionltnral  fairs  and  fair  grounds. 
\FumiApran,mHook^ff9dM(^l,^»6Q.    68  vol.  Sbife  141.] 

(31.)Seo.  1.  BeU  enacted  hy  the  General  AaemhJy  of  the  State  of  ^T^^^SS^ 
Ohio,  That  it  shall  be  lawf\il  for  any  justice  of  the  peace,  on  the  appli-  ftin;— 
cation  of  any  of  the  officers  of  any  state,  county,  township,  or  any  inde- 
pendent agricultural  societies,  or  industrial  associations,  to  appoint  a 
suitable  number  of  special  constables,  to  assist  in  keeping  the  peace 
during  the  time  when  such  society  shall  be  holding  their  annual  fairs, 
and  make  an  entry  in  his  docket  of  the  number  and  names  of  all  such 
%8  he  shall  appoint. 

(a)  Bepealed.    Supplied,  Sap.  6. 
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— Tboir    powwi      (32.)  Sec.  II.    All  sach  coustables  30  appointed  shall  have  all  the 
an  datiM.  power  of  coDstables  to  suppresa  riots,  disturoancea,  ancj,  breaches  of 'the 

peace ;  they  may,  upon  view,  arrest  any  person  or  persons  who  may  be 
guilty  of  violating  any  of  the  laws  of  the  state ;  may  pursue  and  arrest 
any  person  fleeing  from  justice  in  any  part  of  the  state ;  to  apprehend 
any  and  all  persons  in  the  act  of  committing  any  offense  against  the  laws 
thereof,  and  may,  upon  reasonable  information,  supported,  by  affidavit, 
procure  process  for  the  arrest  of  any  person  or  persons  who  may  be 
charged  with  a  breach  of  the  peace,  and  forthwith  bring  such  person  or 
persons  before  the  competent  authority,  and  enforce  all  the  laws  for 
the  preservation  of  good  oj'der* 
Bito  of  uqnon  at  (33.)  Seo,  III.  No  poTSon  shall  be  allowed  to  keep  any  shop,  bootJi, 
^*^  tentf  wagon,  or  other,  carriage,  vessel,  or  boat,  or  any  sta^ad  or  table  £bc 

the  sale  of  any  spiritous  or  other  liquors,  or  sell  or  expose  to  sell,  give, 
barter,  or  oUiein^ise  dispose  o^  in  or  near  such  shop,  booth,  tent^  wagon 
01^  other  carriage,  vessel,  boat,  stand,  or  table,  or  in  any  other  way  or 
place,  any  spiritous  or  other  liquors,  at  or  within  the  distance  of  two 
miles  from  the  place  where  any  such  agricultural  &ir8  are  held. 
PiwMdiiici     an      (34.)  Seo.  IV.     That  any  person  or  persons  who  shall  be  guilty  of 
gaiartiiqiMrdeai- 1^  breach  of  this  act^  and  shall  be  notified  by  any  one  of  Uie  officers  au« 
*"'  ^ori^ed  to  make  an  an:est  or  seizure,  or  by  any  other  pei^soi^,  that  hp, 

she,  or  they  are  viplating  the  law;  and  if,  after  such  notice,  such  person 
shall  continue  in  such  viola^tion,  he,  she,  or  they,  shall  fprf^it  and  pay 
for  such  offense,  a  fine  of  not  less  than  five  nor  more  than  fifty  dollars, 
to  be  paid  over  to  the  treasury  of  such  agricultural  society  where  the 
offense  was  committed ;  and  any  Judge  of  the  court,  sheri£^  coroner, 
justice  of  the  peace  of  the  proper  county,  or  any  constable  of  the 
proper  township,  or  the  constables  especially  appointed,  shall,  upon 
view  or  information,  without  warrant,  apprehend-  any  person  so  offieind- 
ipg,  and  seize  such  booth,  tent,  or  wagon  or  other  carriage,  stand,  vea- 
sef  or  boat  selling  spiritous  or  other  liquors,  and  convey  ike  same  to  a 
place  of  safe  keeping,  and  take  the  person  so  offending  pefore  some 
officer  having  competent  jurisdiction,  together  with  an  inventory  of  the 
things  so  seized,  and  the  officer  before  whoqi  such  alleged  offender  dial] 
be  brought,  shall  proceed  forthwith  to  inquire  into  the  truth  of  the  ac- 
cusation, and  if  true  shall  enforce  the  penalties  of  this  act. 
Smim.  (35.)  Sec.  Y.     If  the  accused  shall  fail  to  pay  such  fines  as  shall  be 

assessed,  together  with  all  of  the  costs  of  proceedings,  including  the 
necessary  expenses  of  such  seizure,  the  said  officer  before  whopi  such 
offender  was  tried,  shall  forthwith  issue  a  venditioni  eomonas  command- 
ing any  constable  of  the  township  in  which  such  inquiry,  shall,  be  held, 
to  make  the  fine  and  costs,  necessary  expenses,  and  costs  of  execution, 
i)y  sale  of  so  much  of  the  property  as  shall  b^  heces0ary  therefor,  and 
make  i_:_:^  thereof  within  ten  days  thereafter. 

, (36.)  Seo.  VI.     That,  in  the  execution  of  the  venditioni  eayponas^  the 

said  constable,  at  least  ten  days  before  the  sale,  shall  advertise  the 
property  to  be  sold  at  two  of  the  most  public  places  of  the  township 
where  the  same  is  to  be  sold,  at  one  of  which  places,  to  be  designated 
in  the  notice,  between  the  hours  of  ten  o'clock,  A.  H.,  and  four  o'clock, 
p.  H.,  said  sale  shall  be  held ;  said  constable  first  selling  or  offering  for 
sale  the  articles  which  the  offender  brought  on  to  the  ground  for  traffic, 
and  the  overplus  of  the  property  so  seized  as  aforesaid,  after  the  satis- 
faction of  said  venditioni  exponaSy  shall  be  delivered  to  the  defendant  on 
demand ;  but  if  he  shall  fail  to  demand  the  same  for  ten  days  after  such 
sale,  the  same  shall  become  forfeited  to  the  said  a^cultural  society, 
and  if  the  property  so  seised  shall  be  found  insufficient  to  satisfy  said 
venditioni  eseponas  and  costs  of  execution,  said  justice  of  the  peace  shall, 
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at  any  tiine  thereafter,  on  request  of  the  treasurer  of  said  society,  issue 
fieri  facuu  to  collect  the  balance  thereof. 

Aa  AlOt  to  authorise  oonnty  ftgriot&ltaral  societies  io  sell  fair  gronndf  in  oertidn 

eases. 

[J^MMI  and  loolr^lMJrardk  28,  I860.    M  foL  ffoi.  76.] 

(37.)  Sec.  I.     Beit  enacted  hy  the  General  Auemhly  of  the  State  o/  The  nOe  of  flOr 
Ohio  J  That  wLen  any  county  agricultural  society  in  tlus  state  shall  de-  2^  S^JotcSSm 

nre  to  sell  its  site  fbt  holding  county  fkitt,  foir  the  purpose  of  ptlrchas- 

ing  another  ute^  the  society  may  sell  the  same  in  such  manner  &nd  on 
such  terms  as  it  may  deem  proper,  and  the  moi;iey  arising  iVom  the 
sale,  when  paid,  shall  be  paid  by  uie  purchaser  to  the  county  treasurer, 
who  shall  not  pay  it  out  only  upon  the  certificate  of  the  president  and 
secretary  of  the  society  th&t  the  same  is  to  be  used  in  the  j^tijrbhase  or 
improvement  of  another  site,  which  site  said  eertificate  shall  show  to 
have  be^n  purchiised;  and  in  counties  where  the  county  has  piaid  any 
portion  of  the  purchase  money  for  the  site  propo6e4  to  be  sold,  the 
written  consent  of  the  county  commissioneis.  shall  first  be  given  to  the 
sale  of  the  same,  nor  shldl  thid  money  be  paid  out  of  ihe  treasury  With- 
out their  consent. 

(38.)  SEa  II.  Conveyances  of  ground  sold  under  this  act,  which 
are  owned  exclusiviily  by  any  society,  mky  be  executed  by  the  presi- 
dent of  the  society  as  such  president;  and  grounds  owned  partly  by  the 
society  and  partly  by  the  counly,  may  be  conveyed  by  deed  executed 
by  the  president  of  the  society,  as  such  president,  and  by  the  county 
commissioners, 

Seo.  m.    !th]s  aoi  shall  take  effect  and  be  in  force  from  ana 
hfter  its  passage. 


CHAPTER  3. 

ALIENS. 

All  Aet  authorising  aliens  to  hold  lands  in  this  state,  bj  pnrohase  or  otherwise. 
[J^MMI  and  «M»ft4fMlWnMnf  8,1801.    28  ••{.  fitelL  4fl8.] 

(1.)  Sec.  1.  Be  it  ennacted  hy  the  General  Assenthtif  of  the  State  of  . 
Ohioy  That  it  shall  be  lawful  for  any  and  all  aliens,  that  now  may  have, ' 
or  that  hereafter  shall  be  entitled  to  h&ve,  within  tliis  state,  any  lands, 
tenements  or  hereditaments,  eithei*  by  purchase,  gift,  devise  or  descent, 
to  hold,  possess  and  enjoy  the  same,  as  Mly  and  completely  as  any  cit- 
izen of  ^e  United  States  or  this  skte  can  do,  subject  to  thd  s&me  laws 
sod  regulations,  and  not  otherwise. 

(2.)  Seo.  IL    That  this  act  ihall  be  in  forc^  froitt  and  after  tte  when  this 
passage  thereof! 
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CHAPTER  4. 

AlHMALS. 


I.  Bama  ranning  at  Urge  to  be  taken  op.—  16.  —Penalty  in  •aoh  caaea. 

ProoeedincB  thereon. — The  ram  to  be  i>r-  17.  Fish  dam,  etc,  may  be  remored. 

feited  for  the  eeoond  offense.  18,  19.  Killing,  etc,  birde,  etc; 

8.  ProoeedingB  if  owner  not  known.  20.  Disturbing,  etc,  eggs ; 

8.  How  this  act  adopted  as  the  law  of  a  ooontjt  SL  Penalty  therefor ; 

etc  28.  —How  recorered,  etc 

4.  Owner  of  dogs  liable  for  damages.  28,  %L  MaUdoosly  killing,  etc,  domestio  aal- 
6.  Vicioos  dogs  mar  be  killed.  mals. 

6.  Stray  dogs  may  be  killed.  26.  Killing,  etc,  trespassing  animals ; 

7.  Acts  repealed.  28.  Prosecution  therefor; 
".  Diseased  sheep  not  to  ran  at  large,  nor  be  27.  T 

M.— Penalty  ^ 


sokl.— Penal^.  28,  29,  80.  Prisoning  domestio  animals. 

9.  — Proviso.  81.  Proriso. 

10.  Bolls,  boan  and  bnoks  at  brge— Penalty;      82.  ProsecotJons. 

11.  —Further  penalty.  88.  Swine  not  to  run  at  large ;— Penalty  ;— 
,«   «             -- ,_  __.  ^- ._    -.._.      ..M.              84.  Suit  therefor;— Damages  and  disposition  of 

penalties. 


12.  Passage  of  fish  not  to  be  obstructed; 

18,  14.  Action  for  penalty,  etc 

16.  Certain  ilsh  nets,  etc,  prohibited ; 


An  Act  to  improra  tha  breed  of  aheap. 
[PbsMd  and  tooJpffM/oiwary  18, 1829.    29  foL  SkK.  467.] 

s  nmninga      (1.)  Seo.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 

lufs  to  betaken  Qj^^^  ThsX  if  any  ram  shall  be  found  ranning  at  large,  out  of  the  in- 

closure  of  its  owner,  between  the  last  day  of  tfune  and  the  first  day  of 

Pioceedingi         November,  it  shall  be  lawful  for  any  householder  to  take  up  such  ram ; 

***•'**"•  and  if  the  owner  thereof  be  known  to  him,  it  shall  be  the  duty  of  the 

person  taking  up  such  ram,  to  give  notice  forthwith  to  the  owner,  of 

the  taking  up  of  such  ram  by  him;  and  if,  thereupon,  the  owner  re- 

Suire  a  restoration  of  such  ram,  he  shall  pay  to  the  taker  up  thereof 
iie  sum  of  fifty  cents;  or,  if  he  refuse  so  to  do,  such  ram  shall  be  for- 
The  ram  to  be  feited  to  the  person  takine  up  the  same.    And  if  the  owner,  upon  res- 
MOMdofl^c^^  toration  of  such  ram,  shall  thereafter,  within  the  period  aforesaid  of 
the  same  year,  voluntarily  or  knowingly  permit  such  ram  again  to  run 
at  large,  me  same  shall  be  forfeited  to  any  person  who  shall,  within  the 
period  aforesaid,  take  up  the  same. 

(2.)  Sec.  II.  That  if  the  owner  of  any  ram  so  taken  up,  be  not 
known  to  the  person  taking  up  the  same,  it  shall  be  his  duty  forthwith 
to  give  notice,  by  advertisement,  posted  up  in  five  of  the  most  public 
places  in  the  township  in  which  he  shall  reside,  of  the  taking  up  of 
such  ram,  describing  therein  the  natural  and  artificial  marks  of,  and 
stating  the  time  of  taking  up  such  ram.  And  if  the  owner  appear  and 
reclaim  such  ram  within  ten  days  from  the  taking  up  thereof  he  shall 
pay  to  the  taker  up,  upon  the  restoration  of  such  ram,  the  sum  of  one 
aollar  for  the  takine  up  and  advertising  the  same.  And  if  the  owner 
shall  appear  to  reclaim  such  ram,  afler  such  ten  days,  and  before  the  first 
day  of  November,  he  shall  pay  to  the  taker  up,  in  addition  to  the  said  sum 
of  one  dollar,  ten  cents  per  week  for  the  keeping  such  ram;  but  if  the 
owner  shall  not  reclaim  such  ram,  within  three  months  firom  the  taking 
up  thereof,  the  same  shall  be  forfeited  to  such  taker  up;  and  if  the 
owner,  who  shall  have  reclaimed  any  such  ram,  shall  thereafter,  and 
before  the  first  day  o^  November,  voluntarily  or  knowingly  permit  such 
ram  again  to  run  at  large,  the  same  shall  be  forfeited  to  any  person  who 
shall  take  up  the  same. 
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(3.)  Sxo.  in.  That  this  act  shall  be  in  force  in  those  counties  only,  How  this  act  »- 
the  boards  of  commissioners  of  which  shall,  in  the  present  year,  or  in  ttVwmt^tci^ 
any  year  thereafter^  before  the  first  day  of  May,  whenever  it  shall  be 
deemed  expedient,  resolve  that  the  same  shall  be  adopted  and  in  force 
in  their  respective  county  or  counties;  and  shall  cause  notice  of  such 
resolution  to  be  published  for  thirty  days  previous  to  the  first  day  of 
June,  of  the  year  in  which  such  resolution  shall  be  passed,  in  some 
i:ewspaper  published,  or  in  general  circulation,  in  such  county;  where- 
upon this  act  shall  Uiereafler  be  in  force  in  such  county  and  counties. 
And  it  shall  be  the  duty  of  the  clerks  of  the  several  townships,  in  each 
county  wherein  this  act  shall  be  adopted  as  aforesaid,  immediately  upon 
the  publication  of  such  resolution  of  the  commissioners,  to  republish 
the  same  in  their  townships,  by  advertisement,  posted  up  in  five  of  the 
most  public  places  therein. 

(4.)Seo.(») 

An  Aot  to  more  effeotnally  protect  wool-growers  against  loss  by  dogs. 
[Puaad  mi  k>olc  tgwi,  llwnk  24, 1860.    67  vol.  jSW.  71.] 

(5.)  Seo.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of  laaboitfesofowa* 
Ohio^  That  every  person  owning,  harboring,  or  keeping  any  dog,  shall  ^)^  dSg'iS^be 
be  liable  to  the  party  injured,  for  all  damages  done  by  such  dog ;  and  ^^^i^ 
it  shall  be  lawful  for  any  person  to  kill,  or  cause  to  he  killed,  any  dog 
or  dogs  which  he  may  find  roaming  at  large,  on  his  premises,  without 
the  presence  of  the  owner  or  keeper  of  suon  dog;  and  it  shall  ^rther 
be  lawful  for  any  person,  at  any  time,  to  kill,  or  cause  to  be  killed,  any 
dog  which  may  be,  or  may  have  been,  found  killing,  worrying  or  in- 
juring any  sheep  or  Iambs.  ^***  rspeeied. 

(6.)  Seo.  II.    The  act  entitled  "an  aot  for  the  protection  of  sheep,"  ^^^'^^ 
paraed  April  22,  1852,  is  hereby  repealed.  ^^*  see  48  t.  l. 

(7.)  Seo.  III.    This  act  shall  take  effect  and  be  in  force  from  and  l.  676;  4»  y.'  lI 
aner  its  passage.  l.  i^  Hy^ 

An  Aot  to  prevent  the  spread  of  disease  among  sheep. 
[J>b««(lWnMfy  17,  and  lM]r^«0<jra9 1,1867.    64  vol.  aoC  14.] 

(8.)  Seo.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of  iMsMMd  sheep  aot 
Ohio^  That  any  person  being  the  owner  of  sheep,  or  having  the  same  ^"iSSrsjiS  •**''*• 
in  charge,  who  shall  turn  out,  or  suffer  any  sheep  having  any  contagious 
disease,  kjiowing  the  same  to  be  so  diseased,  to  run  at  large  upon  any 
common,  highway  or  uninclosed  ground,  or  who  shall  sell  any  such 
sheep,  knowing  the  same  to  be  diseased,  without  fiilly  disclosing  the 
fact  to  the  purchaser,  shall  be  deemed  guilty  of  a  misdemeanor,  and  be 
punished  by  a  fine  of  not  less  than  twenty  dollars  and  not  more  than  — Feuaty; 
five  hundred  dollars,  to  be  recovered  like  other  penalties  of  a  like  na- 
ture: Provided,  that  nothing  herein  shall  change  the  right  of  any  one 
sustaining  damage  from  the  running  at  large  or  sale  of  such  sheep  in 
bringing  suit  for  the  recovery  thereof,  or  in  defending  against  any  suit 
brought  upon  the  sale  of  such  sheep. 

1  See  Oonstitntion,  Art  11,  see.  M. 
SBe|«aled  by  seo.  6. 
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-^Pmtoo.  (9.)  Sbo.  II.    This  act  shall  not  be  to  ooutmod  as  to  ptevent  any 

person  owning  sneli  diseased  sheep  from  driving  tike  same  along  any 
publio  highway. 

*   An  Aot  tn  prevent  th«  running  at  largt  of  bnll8>  hotat,  and  bnoks. 

fioito,  boan  and  (10.)  8eo.  I.  Be  it  enacted  by  the  Oeneral  Asternhfy  of  the  Staie  ef 
SSSiy?  '*''*"  ^**^'  ^**  ^^  ***®  owner  of  any  bull,  boar,  or  buck  shall  allow  the  same 
to  go  at  laree  out  of  his  inclosure,  he  shall  forfeit  the  sum  of  fiye  dol* 
lars  for  such  offense,  to  be  recovered  on  complaint  before  any  justice  of 
the  peace  of  the  county  in  which  such  owner  maV  live ;  and  twice  that 
amount  on  any  subsequent  conviction ;  sud  penalty  to  go  into  the  treas- 
ury of  the  township  where  said  complainant  may  reside,  for  the  benefit 
of  common  schools :  Provided,  that  such  complaint  shall  be  prosecuted 
within  thirty  days  next  afler  such  animal  shall  be  found  going  at  large 
as  aforesaid,  a 
rBrthflrpsiuity.  (11.)  Seo.  IL  In  addition  to  the  peualW  preeoribed  in  the  foregoing 
section,  the  owner  of  said  bull,  boar,  or  buck  thus  found  going  at  large, 
shall  be  .liable  to  the  owner  of  any  cow,  sheep,  or  swine,  for  any  and  al) 
damages  arising  from  the  goins  at  large  ofSsuch  animals  as  aforesaid, 
to  be  recovered  on  suit  brought  before  any  court  of  competent  jurisdic- 
tioQ.  a 

Sic.  m.    This  act  to  be  in  force  on  and  after  the  first  day  of 
Hay,  1868. 

An  Aot  to  protect  fiih  and  flihoiiei* 

PiMMi  cf  flah      (12.)  Seo.  I.     Beit  enacted  by  the  Oeneral  A$»emh^f  of  the  State  of 
■gjj^.  ^  ^^  Ohio,  That  it  shall  be  unlawful  for  any  person  or  persons  to  put  in  or 
keep  up  any  stationary  fish  pound,  fish  seine,  or  fisn  net,  ot  to  use  any 
means,  plan,  or  device  whatever  to  prevent  the  transit  of  fish  in  the 
waters  of  any  navigable  bay  or  river,  or  within  the  waters  of  any  lake 
at  a  less,  distance  fVom  the  mouth  of  such  bay  or  river  than  sixty  rods : 
Provided,  that  nothiuK  herein  contained  shul  be  construed  to  prevent 
persons  from  putting  m  any  such  pound,  seine,  or  net  for  the  purpose 
of  catching  fish  in  any  bav,  at  a  pLce  where  the  same  is  not  less  than 
two  miles  wide :  Provided,  said  pound,  seine,  or  net  shall  not  extend 
into  said  bay  more  than  one  hundred  rods  from  the  shore  thereof. 
Action  t>r  panai-      (13.)  Seo.  II.    That  if  any  person  or  persons  shall  hereafter  set^ 
^*  «*e*  put  in,  or  keep  up  any  fish  pound,  fish  seine,  or  fish  net,  or  shall  use  any . 

means,  plan,  or  device  to  prevent  the  transit  of  fish,  contrary  to  the  pro- 
visions of  the  first  section  of  this  act,  every  person  so  offending  shall 
forfeit  and  pay  a  sum  not  less  than  ten  dollars  nor  more  than  fifty  dol- 
lars, with  costs  of  suit ;  to  be  recovered  by  suit  in  the  name  of  the  state 
ai  Ohio,  before  any  court  of  competent  jurisdiction ;  and  said  sum, 
when  collected,  shall  be  paid  into  the  treasury  of  the  county  where 
said  wrongftd  act  was  committed,  for  the  benefit  of  common  schook. 

(14:,)  Seg.  III.  That  if  the  owner  of  any  such  fish  pound,  fish  seine, 
or  nsh  net,  used  contrary  to  the  provisions  of  this  act,  shall  be  a  non- 
resident of  the  counly  in  which  the  same  shaH  be  set  or  put  down,  so 
that  a  service  can  not  be  made  upon  him  tfterein,  any  justice  of  the 
peace  of  said  county,  on  complaint  made,  under  oath  or  affirmation,  of 
these  facts,  is  hereby  authorized  and  required  to  issue  a  writ  requiring 
the  constable  to  attach  said  fish  pound,  nsh  seine,  or  fish  net,  ana  if  the 
owner  thereof  shall  fail  for  thirty  days  after  die  same  shall  be  attached 

U}B«PMlMi.   SnppUad,  Sup.  U. 
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to  oome  before  said  jnstf oe,  ttd  «nt«r  his  itpt^^BAMtttoe  to  ft  suit  it  ihe 
name  of  the  state  of  Ohio,  for  the  ]pen)ilty  provided  fot  in  the  second 
section  of  this  act,  the  jos^ce  shall  issue  nis  ordet  to  a  constable  oom- 
ttanding  tSie  sale  thereof,  which  sale  shall  be  condnoted  in  all  respecls 
as  sale  upon  execution,  and  the  proceeds  of  snch  sale  shall  be  applied 
fnit  to  the  payment  of  the  costs  of  the  proceedines,  and  the  surplus 
shall  be  paid  into  the  county  treasury  for  the  oenefit  of  common 
selKxdB. 

3ia  IY>    This  act  flhidl  take  e£fbctftmn  and  ftftw  its  passage. 

Aa  A«t  fNr  Hit  pfotfeotloa  •#  Mi. 
[PHMii^pra  17,  <HMilM»ft<r«0<Jlbf  1,1857.    04vol.«M.  iSL) 

(15.)  Sso.  L  Seii  enaeied  hy  ^  OehehU  Am&mbfy  i^the  State  ^  Otruin  aa  b^ 
OAto,  That  it  shall  be  unlawful  to  catch  or  to  attempt  to  catch  fish  m  •to»  Fn>utited; 
any  of  the  inland  waters  of  the  state  of  Ohio  by  means  of  any  dra^  net^ 
giU  net,  drift  net^  seine,  fish  basket,  fish  pot,  set  net,  stationai^y  net, 
weir  pound,  or  by  poisoning  the  water  with  time  or  any  deleterious  sub- 
stance whatcTer;  or  by  obstructing  in  any  way  tlie  natural  transit  of 
fish  up  or  down  any  nyer  or  creek :  Provided,  that  nothing  herein  con* 
tained  shall  be  held  to  prohibit  the  taking  of  fish  in  any  manner  in  the 
rirer  Ohio,  or  in  the  waters  of  lake  Erie ;  including  So  much  of  all 
rivers  and  creeks  emptying  into  the  same  as  lie  contiguous  thereto  and 
on  the  same  level,  but  not  so  as  to  obstruot  or  prevent  the  natural  tran- 
■it  of  fish  up  and  down  ^e  same,  a 

(16.)  Seo.  II.  EveiT  person  offending  against  the  previsions  of  -^w^\!^r^ 
this  act  shall  fbrfeit  ana  pay,  for  every  such  offbnse,  a  penalty  of  not  *^ 
lees  than  five  dollars  nor  more  than  fifteen  dollars,  to  be  recovered  in  a 
civil  action  in  the  name  of  the  state  of  Ohio,  before  any  justice  of  the 
peace  of  the  proper  county ;  and  such  justice  of  the  peace,  upon  com- 
plaint by  oath  or  affirmation,  shall  issue  his  summons,  commanding 
the  appearance  of  the  party  or  parties  complained  of;  and  on  the  ap- 
pearance of  the  party  or  {Mtrties  summoned,  or  in  default  of  such  ap- 
pearance, the  justice  of  the  peace  shall  proceed  to  inquire  into  the  truth 
of  the  complaint;  and  if  found  guilty,  the  party  or  parties  defen4ant 


diall  be  held  to  pay  the  penalty  as  above  provided,  with  the  costs  of 
auit^  which  shall  be  collected  in  like  manner  as  other  judgments  in 
eivii  actions  before  justices  of  the  peaoO)  but  without  stay  of  execution. 
All  penalties  oollected  under  this  act  shall  be  paid  into  the  ooulrty 
treasury  for  the  benefit  of  common  schools. 

(17.)  Ssa  ni.    It  shall  be  lawful  for  any  person  to  take  up,  re-  Mh  Omh,  •!•« 
move,  or  clear  away  any  obstruction  to  the  nlitural  transit  of  fish  plaoed  ™^  »»»mw^^ 
in  any  of  said  inluftd  streamsi  for  the  purpose  of  catching  fish. 

An  Ael  to  prevent  the  killing  of  birds  and  other  game. 
p%fMl49HI  10,  ami  tooJp4^4ClJI<V  1,1867.    M  toL  SWL 107.] 

(18.)  Sso.  I.  BtU  eMLcted  hy  the  Qenetdl  Anmbty  ofiht  State  of  Knung,  eto., 
Ohio,  It  shall  be  unlawfU  fbt  any  person,  at  any  time,  to  kill  ot  in-  ***'^  •***» 
jure,  or  to  pursue  with  such  intent,  on  the  premises  of  another,  or  on 
the  public  highway  or  the  public  common,  any  sparrow,  robbin,  blue- 
bird, martin,  thrush,  mockingbird,  swallow,  meadowlark,  oriole,  fed- 
bird,  or  catbird ;  or  at  any  time  after  the  first  day  of  Februai^  and  be- 
fore the  fifteenth  day  of  Eleptember,  to  kill  or  injure,  or  to  pursue  with 
such  intent,  any  dove,  wild  rabbit  or  hare,  yenowhammer,  or  flicket, 
except  on  the  premises  of  thd  person  so  killing,  injuring,  of  ptnvuin/^t 

(tf)B«^eeled,dIy.7.   SnypUed,  Sup.  16. 
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Provided,  that  nothing  herein  shall  be  held  to  prevent  the  killing  or 
capture  of  crows,  blackbirds,  or  birds  of  prey,  a 

(19.^  Sec.  II.  It  shall  be  unlawful  for  any  person,  at  any  time 
after  the  first  day  of  February,  and  before  the  fifteenth  day  of  Sep- 
tember, to  catch,  kill,  or  destroy,  or  to  pursue  with  such  intent,  any 
wild  turkey,  quail,  or  Yirginia  partridge,  ruffed  grouse  or  pheasant, 
pinnated  grouse  or  prairie  chicken,  woodcock,  or  wild  deer ;  or  at  any 
time  after  the  first  day  of  May,  and  before  the  fifteenth  day  of  Septem- 
ber, to  catch,  kill,  or  destroy,  or  to  pursue  with  such  intent,  any  wild 
goose,  woodduck,  teal,  or  other  wild  duck ;  or  to  have  in  his  possession 
or  expose  to  sale  any  of  the  birds  or  eame  mentioned  in  this  act, 
during  the  season  when  the  killing,  injuring,  or  pursuing  of  the  same 
IS  herein  prohibited.  H 

(20.)  Seo.  III.     It  shall  be  unlawful  for  any  person  to  destroy  or 


Dsitiirbilng^   etc, 


disturb  the  eggs  of  any  of  the  birds  protected  by  this  act.  a, 
Pwuity  therefor;  (21.)  Seo.  IY.  Any  person  offending  against  the  first  or  third  sec- 
tion of  this  act,  shall,  on  conviction,  be  fined  in  any  sum  not  less  than 
two  dollars  nor  more  than  ten  dollars  for  each  offense,  with  costs  of 
prosecution ;  and  any  person  offending  against  the  second  section  of 
this  act,  shall,  on  conviction,  be  fined  in  any  sum  not  less  than  five 
dollars  nor  more  than  fifteen  dollars  for  each  offense,  with  costs  of 
prosecution,  o, 

(22.)  Seo.  Y.  All  prosecutions  under  this  act  shall  be  in  the  name 
of  the  state  of  Ohio,  before  any  justice  of  the  peace  or  other  officer  or 
court  havine  jurisdiction,  and  all  fines  imposed  or  collected  in  such 
cases,  shall  be  paid  into  the  county  treasury  for  the  benefit  of  common 
schools.  H 

Seo.  YI.    This  act  shall  take  effect  and  be  in  force  from  the 
first  day  of  May^  1867. 


biCf  etc,  domet- 


An  Aot  to  proride  for  the  mare  adequate  punishment  of  the  crime  of  malioionsly  kill- 
ing and  injuring  horses  and  other  animals. 

[JlMMdJ^  15,  OMitooJbifMCJray  1,1867.    MMt.SkK.lS6.] 

(23.)  Seo.  I.  Btit  eruicted  hy  the  (General  Assembly  of  the  State  of 
Ohio,  That  if  anv  person  or  persons  shall  willfully  and  nialiciously  kill 
or  destroy  any  horse,  mare,  foal,  filly,  mule,  ass,  sheep,  goat,  cow,  oz, 
steer,  bull,  heifer,  or  swine,  the  property  of  another  or  others,  of  the 
value  of  thirty-five  dollars  or  upward,  or  shall  willfully  and  maliciously 
injure  any  such  animal  or  animals,  the  property  of  another  or  others, 
to  the  amount  of  thirty-five  dollars  or  upward,  the  person  or  persons 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  imprisoned  in  the  penitentiary  and  kept  at 
hard  labor  not  more  than  three  years,  nor  less  than  one  year. 

^24.)  Seo.  II.  That  if  any  person  or  persons  shall  willfully  and 
maliciously  kill  or  destroy  any  horse,  mare,  foal,  filly,  mule  or  ass, 
sheep,  goat,  cow,  oz,  steer,  bull,  heifer,  or  swine,  the  property  of  an- 
other or  others,  of  less  value  than  thirty-five  dollars,  or  shall  will^lly 
and  maliciously  injure  any  such  animal  or  animals,  the  property  of 
another  or  others,  to  an  amount  less  than  thirty -five  dollars,  such  per- 
son or  persons  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
more  than  two  hundred  dollars,  nor  less  than  five  dollars,  or  impris* 
oned  in  the  jail  of  the  county  not  exceeding  three  months,  or  both  fined 
and  imprisoned  as  aforesaid,  at  the  discretion  of  the  court. 
KimDg,eto.,tres-  (25.)  Seg.  III.  Nothing  in  this  act  shall  be  construed  to  extend 
to  any  person  who  shall  kill  or  ii^jure  any  of  the  before  mentioned  ani- 
mals trespassing  in  his  or  her  inclosure,  nor  to  any  person  causing  any 

(•)B6pealed.   SappUed,  Sap.  IS.  14. 
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such  injury  in  endeavoring  to  prevent  any  such  animal  from  commit- 
ting a  trespass,  nor  to  any  person  who  shall  injure  any  such  animal 
that  has  trespassed  upon  such  person  or  his  property,  wnile  such  per- 
son is  endeavoring  to  compel  such  animal  or  animals  to  leave  his  prem- 
ises, or  driving  such  animal  or  animals  away  from  the  same. 

(26.)  Seo.  lY.    All  offenses  under  this  act  shall  be  prosecuted  in  ProMootioiM 
the  same  manner  as  is  or  may  be  provided  by  law  for  the  prosecution  ***•""**'• 
of  offenses  of  the  same  grade  in  the  different  counties  of  this  state. 

(27.)  Sec.  V.     That  section  thirty-seven  of  an  act  for  the  punish-  Sj^JJ^'jii*-^^' 
ment  of  certain  offenses  therein  named,  be  and  the  same  is  hereby  re- 
pealed :  Provided,  that  no  prosecutions  under  said  act  shall  be  abated  iuimUiic  < 
by  this  repeal,  Imt  shall  proceed  the  same  as  if  this  act  were  not 
passed. 


An  Act  SQppUmantftiy  to  the  Mt  jproTiding  for  th«  puniihmeiit  of  eriaiet,  pMiod 
[JlMMd  and  «M»ft^«0<4pra  8, 1806.    63  mL  ffoi.  Itt.] 

(28.)  Seo.  I.  Beit  enacted  hy  the  OeneroU  Assembly  of  the  State  of  Poteninc  d 
Ohio,  That  if  any  person  or  persons  shall  willfully  and  maliciously,  tic^Sk, 
by  administering  poison,  or  causing  the  same  to  be  administered,  kill 
any  horse,  mare,  foal,  filly,  jack,  mule,  or  ass,  sheep,  goat,  cow,  ox, 
steer,  bull,  heifer,  or  swine,  the  property  of  another,  of  the  value  of 
thirty -five  dollars  or  upward,  the  person  or  persons  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  imprisoned  in  the  penitentiary  and  kept  at  hard  labor  not  more  than 
peven  years  nor  less  than  one  year. 

J 29.)  Seo.  II.  That  if  any  person  or  persons  shall  willfdlly  and 
iciously,  bv  administering  poison,  or  causing  the  same  to  be  ad- 
ministered, kill  any  horse,  mare,  foal,  filly,  jack,  mule,  or  ass,  sheep, 
goat,  cow,  ox,  steer,  bull,  heifer,  or  swine,  the  property  of  another,  of 
less  value  than  thirty-five  dollars,  such  person  or  persons  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  more  tlutn  two  hundred  nor 
less  than  twenty  dollars,  and  imprisoned  in  the  cell  or  dungeon  of  the 
jail  of  the  county  not  exceeding  three  months,  at  the  discretion  of  the 
court. 

(30.)  Seo.  HI.  That  if  any  person  or  persons  shall  willfully  and 
maliciously  administer,  or  cause  to  be  administered,  poison  of  any  sort 
whatever,  to  any  horse,  mare,  foal,  filly,  jack,  mule,  or  ass,  sheep,  goat, 
cow,  ox,  steer,  bull,  heifer,  or  swine,  the  propertv  of  another,  with  in- 
tent to  injure  or  destroy  such  horse,  mare,  foal,  filly,  jack,  mule,  or  ass, 
sheep,  goat,  cow,  ox,  steer,  bull,  heifer,  or  swine,  the  person  or  persons 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  fined  in  the  sum  of  one  hundred  dollars,  or 
imprisoned  in  the  jail  of  the  proper  county,  and  fed  on  bread  and  water 
only,  for  a  period  not  exceeding  thirty  days,  at  the  discretion  of  the 
court. 

(31.)  Seo.  JTV.  Nothing  in  this  act  shall  be  construed  to  extend  to 
anv  person  who  shall  kill,  or  attempt  to  kill,  in  manner  herein  pro- 
viae<^  any  of  the  before  mentioned  animals  trespassing  in  his  or  her 
inclosure. 

f;2.)  Seo.  Y.  All  offenses  under  this  act  shall  be  prosecuted 
conducted  before  the  same  court  and  in  the  same  manner  as  is  or 
Biay  be  provided  by  law  for  the  prosecution  ?{  offenses  of  the  same 
iprade  in  the  different  counties  of  this  state. 
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An  Act  to  present  the  mnning  at  Urge  of  twine. 
[BuMdirardk  28,  mtfloolr^Mfirfly  1,1860.   66  foL  SkK.  77.] 

Swine  not  to  ran      (33.)  6eo.  I.    Be  tt  enacted  hy  the  Oenetal  Assembfy  of  the  State  of 
•t large;-  O^M),  That  il  ilmll  be  tmlawfuf  fbr  the  owners  of  any  swine  in  tlte 

state  of  Ohio,  Said  swine  being  of  the  age  of  sixty  days  or  more,  to 
suffisr  the  same  to  go  at  large  off  of  the  lands  of  said  owner,  unless  the 
noses  of  Such  sWine  shall  have  been  so  out,  or  rings  shall  hare  been  so 
inserted  therein,  as  to  effiBctoally  prevent  their  rooting. 
-Feneitj*,-  (34.)  Bec.  II.    Any  owner  of  swine  inffering  the  same  to  go  &t 

large,  cohtrary  to  thli  ntst  sectii)^  of  this  i^%  khall  be  Hible  to  t  pen- 
alty of  one  dolliur  for  every  sWine  so  fonild  going  ai  large. 
-Suit  thoNftv^-      (35.)  Sec.  III.    All  suits  to  recover  the  penalty  provided  for  in  the 
second  section  of  this  act,  shall  be  brought  in  the  name  of  the  state  of 
Ohio,  on  complaint  of  any  person  feeling  aggrieved,  and  may  be 
brought  beibie  anv  jusiibe  of  the  peace  or  other  bdiirt  hiving  compe- 
tent jurisdiction  where  the  offense  is  committed;  and  the  party  offend- 
ing shall,  on  cohViction,  pai^  the  amOuni  of  penalties  adjudged,  with 
^^^    end  costs;  and  shall  farther  be  liable  to  any  person  or  persons  for  all  dam- 
iSSaS^^   ^^*^'  sge  he  or  they  may  have  suffered  by  the  running  at  large  of  such  ani- 
mals.   All.  moneys  collected  as  penalties  by  virtue  of  this  act,  shall  be 
paid  into  the  treasury  of  the  township  where  the  offense  was  commit- 
ied,  for  the  use  of  common  schools  therein. 

Sec.  rV.    JDhis  act  shall  take  effect  and  be  in  foroe  from  and 
after  the  first  day  of  May,  1859., 


CEEAPTER  6. 

APPRENTICES. 

A  MTwiiomijU  bound  to  Mtke.  ^^1^  cf  wttutaetji,  jmort,  etc 

1.  TraeteM  of  towulilp  ma^  Mnd  e«t  oartiin  U.  Penalty  f*  entldng  awaj  an  afipnntke  or 

children.  tenrant. 

S.  Bjrwfaooitndeotmeeseeated.  14.  Penalty  for  harboring  ot  concealing  a  nina> 

4.  To  itAte  the  MB  of  the  minort  Ite  elbaft.  waj  apinentloe^  etc. 

5.  What  oorenanb  Indentare  mut  contain.  16.  Vor  what  caueee  matter  or  mistreei  maj  ent 
S.  ToberBoorded;wfaenandbywhoBL    Sflbet  apprentice,  eta 

of  not  recording.  16.  Parent,  etc,  not  liable  without  a  coTenant 
7.  noty  dt  clerk,  etc.  In  recording  Isdentwe ;  for  indlrldnal  liability. 

tee;  copy  eridence;  penalty  for  neglect  17.  IndeatOfee beretofofo eteonted,  not  afholetf 

of  doty  by  cleric  or  recorder.  by  thii  act. 

d.  Duty  of  parente,  goardiane,  etc,  to  in<inire  18.  Act  repealed.    When  this  act  to  take  ^ 

into  neege  of  apprentice;  may  complain  foct. 

to  Jnetice,  etc  19,  SO.  Orphani  mt^  be  boond  to  any  orphan 
0.  Jary  to  try  the  coinplailrt ;  terdlei.  eeylttM. 

10.  Jndgment  thereon,  and  ite  effoet;  coete.  SL  Pr^rietons  of  the  Indentnree. 

11.  Proooedlnge  when  apprentioe  becomee  diiio-  SI  Plecedlfig  act  to  i^ply  to  Orphan  children. 

bite,  etc   Judgment}  tteedbct.    Odeto. 

Afli  Aet  oonoertog  tf^prtntieef  and  sertanti. 
[fmtAmmhA^mUkMittkelJktkl,tlSSL    10  eot  AML  486.] 

Who    nej    be      (1.)  Seotion  I.     Beit  enacted  h^  the  General  Ajnembly  of  the  State 

bi«ad  toierrioe.  ^  Ohio,  That  any  male  person  within  the  age  of  twenty-one,  or  female 

person  within  the  age  of  eighteen  years,  may  be  bound  nntil  they  ar* 
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rive  at  those  ages  respeotiyely,  or  for  any  shorter  period,  to  serve  as  a 
clerk,  apprentice,  or  servant,  in  manner  herein  provided. 

(2.)  Sec.  II.  Tha;t  the  trustees  of  townships  may  bind  out  any  or-  TnutMsof  town- 
phan,  destitnte  child,  or  the  child  of  any  person  who  shall  not  provide  SjJg^&SSiSf 
for  such  child.  ^ 

(3.)  Sec.  Ul.     That  the  indenture  or  covenant  of  service  shall  be  By  whom  inden- 
siCTed  and  sealed  by  the  father;  or,  in  case  of  the  death  or  inability  *'»"««"»■«* J 
or  the  father,  by  th^  mother  or  guardian ;  or,  in  ca^  of  an  orphan  or  ^'*«'**»  ^^ 
destitute  <ihild,  by  the  trustees  of  the  township,  of  the  one  part,  and  by 
the  ma3ter  or  mistress  of  the  other  .part. 

(4.)  Seo.  IY.    That  the  indentue  or  coveiuint  of  service  shall  con-  to  suta  the  am 
tain  a  statement  of  the  age  and  time  of  service  of  the  minor,  and  if  such  ^  *^  ™*~* 
age  shall  be  unknown,  then  it  shall  be  inserted  according  to  tl^e  best, 
information ;  which  age  shall,  in  relation  to  the  term  of  service,  be  -^*» 
deemed  and  taken  as  me  true  age  of  such  minor. 

(5.)  S^c.  V.    That  the  indenture  or  covenant  by  vhich  any  minor  what    

may  be  bound,  shall  contain,  in  case  of  a  female  bound  tjo  serve  for  four  JjJJiS*  ™** 
years  or  more,  a  covenant,  on  tbe  part  of  the  master  or,  mistress,  to 
teach  or  cause  such  minor  to  be  taught  to  read  and  write,  and  also  the 
first  four  rules  of  arithmetic ;  and  in  case  of  a  male  bound  tp  serve  five 
years  or  more,  to  read  and  write,  and  so  much  of  arithmetic  as  will  in- 
clude the  single  rule  of  three,  if  such  minor  can,  by  law,  b^  received 
into  and  educated  in  any  common  school ;  and,  in  all  (fases,  at  the  ex- 
piration of  the  term  of  service,  to  furnish  the  said  minor  with  a  now  bible 
and  at  least  two  suits  of  common  wearing  apparel :  and  all  money  or 
property  stipulated  to  be  paid  by  the  Snaster  or  mistress,  ahati  l^  sei- 
eared  te  and  for  the  sole  use  ana  benefit  of  the  minor* 

(6.)  Seo.  YI.    That  it  shall  be  the  duty  of  the  master  or  mistress  to  u  nooided; 
to  cause  the  indenture  or  covenant  of  service  to  be  recorded  within  "^Y^    •»*    *f 
ihree  months  from  the  execution  thereof,  by  the  clerk  of  the  township, 
recorder  of  the  incorporated  town  or  city.wnere  the  master  or  mistresis 
resides;  and  on  failure  so  to  do,  the  said  clerk,  apprentice,  or  servant  ^^^  "**  ^ 
shall  be  discharged  from  his  or  her  service,  and  the  master  or  mistress  ®*^""'' 
remain  liable  for  the  payment  of  all  property  stipulated  to  be  paid  by  Wrigfat,  19. 
his  or  her  covenants. 

(7.)  Sec.  VH.    That  it  shall  be  the  duty  of  the  clerk  or  recorder  T>tit7of6i0rk,oto.,, 
to  record  all  indentures  or  covenants  of  service  in  a  book  t^  be  by  him  SnJSJ^*^  *"' 
provided  for  that  purpose ;  and  he  shall  indorse  ijie  date  of  the  receipt 
and  the  time  of  recording,  and  shall  frirnish  certified  copies  when  re- 
qtdred:  for  which  service  he  shall  be  entitled  to  receive  ten  cents  for  '**• 
each  hundred  words,  to  be  paid  by  the  master  or  mistress ;  or,  in  case 
a  certified  copy  is  reqmred,  to  be'  paid  by  the  person  reauiring  the  OopyerWanoe. 
copy;  and  a  certified  copy  of  the  record  of  indf^nturj^  shall  b^  prfma 
fade  evidence  .of  the  existence  and  stipulations  of  said  indenture :  and  J^J  dIrtF*1B 
any  elerk  or  recorder  who  shall  neglect  or  refjiise  te  comply  with  th^  oieck  or  noord«. 
proviB>oi>2  of  this  act,  shall  forfeit  and  pay  any  sum  not  exceeding  one 
nundrei  dolJars,  to  be  recovered  by  action  of  dfibt,  in  the  name  of  the 
state  of  Ohio,  before  any  court  having  cognizance  thereof,  for  the  use 
of  the  township,  incorjporated  town  or  city,  wherei  such  offense  was 
committed,  and  'shall  also  be  liable  te  the  paiiy  iigured. 

(8.)  Seo.  Yin.     That  it  shall  be  the  duty  of  all  parents  and  guar-  jmj  ot  pannt% 
dians,  and  of  tho  trustees  of  townships,  to  inquire  into  the  us^e  of  the  g^^JJiJJtS^** 
minor  bound  as  aforesaid,  and  to  defend  such  minor  or  child  from  the  ofappmitios. 
cruelty,  neglect,  or  breach  of  covenant  of  the  master  or  mistress :  for 
wluoh  purpose,  such  parent,  guardian,  trustees,  or  minor^  by  his  or  her 


1  See  aUo  seotionf  (19)  to  (22)  of  tUi  Chapter. 
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ifay  complain  to  next  friend,  may  complain  against  such  master  or  mistress  before  any 
jofltioe,  oto.  justice  of  the  peace  in  the  township  where  such  master  or  mistress  re- 

sides; and  such  justice  of  the  peace  shall  summon  such  master  or  Inis- 
tress  forthwith  to  appear  before  him,  and  if  he  can  reconcile  the  par- 
ties to  each  other,  he  shall  make  such  order  therein  as  the  equity  and 
justice  of  the  case  may  require. 
Jary  to  try  tiM  (9.)  Seo.  IX.  That  if  Said  justice  shall  be  unable  to  settle  and 
complaint.  accommodate  the  difference  in  dispute  between  the  parties,  he  shall 

issue  a  venire  to  any  constable  of  the  township  to  summon  five  disin- 
terested freeholders,  to  be  therein  named,  to  meet  at  a  time  and  place 
certain,  not  exceeding  three  days  thereafter;  and  the  jurors,  or  such 
other  persons  as  the  justice  may  appoint  in  case  of  their  failure  to  at- 
tend, when  met  and  qualified,  snail  proceed  to  hear  the  evidence  in  the 
Terdtot.  case :  and  if  they  fina  such  master  or  mistress  guilty  of  a  breach  of  his 

or  her  indenture  or  covenant,  or  of  neglect  or  re^al  to  Ornish  neces- 
sary food  or  clothing,  or  of  cruelty  toward  such  minor,  they  shall  ren- 
der their  verdict  in  writing  accordingly,  and  assess  the  damages  such 
minor  or  child  may  have  sustained, 
jndgmont  there-      (10.)  Seo.  X.    Whereupon  the  justice  shall  enter  the  verdict  in  his 
on,  and  iti  eifoct.  ^Jq^^^^  ^^^  BhM  render  judgment  thereon  for  the  damages  so  found, 
and  costs,  against  said  master  or  mistress,  and  award  execution  accord- 
ingly; and  the  indenture  or  covenant  of  service  shall  be  void  from  the 
rendition  of  judgment :  but  if  the  jury  shall  find  the  defendant  not 
Ooati.  g^l^J)  the  justice  shall  render  jud^ent  for  costs  against  the  parent, 

guardian,  next  friend,  or  trustees  (wnere  the  complaint  of  the  trustees 
shall  be  without  probable  cause),  as  the  ease  may  be,  and  issue  execu- 
tion accordingly. 
Piooeedinff  iHien      Q-^-)  S^^-  ^I*     'J^^t  when  the  conduct  and  habits  of  the  appren- 
wjjmtioe^^  w-  tice,  clerk,  or  servant  shall  become  immoral  and  dissolute,  in  disregard 
Stc?^  ^     of  the  commands  of  his  or  her  master  or  mistress,  and  their  authority 

shall  be  exerted  for  his  or  her  reformation  without  effect,  the  master 
or  mistress  may  complain  to  any  justice  of  the  peace  of  the  township, 
who  shall  give  notice  to  the  parent,  guardian,  or  trustees ;  and  such 
proceedings  shall  be  had,  as  to  summoning  and  impanneling  a  jury,  as 
jodgment;  Hsef-  are  provided  in  the  ninth  section  of  this  act;  and  if,  upon  such  inves- 
*^  tigation,  the  said  jury  shall  be  of  opinion  that  said  master  or  mistress 

should  be  discharged  from  his  or  her  covenants,  they  shall  certify  the 
same  in  writing  to  said  justice,  who  shall  enter  the  same  upon  his  docket, 
and  thereupon  the  said  indenture  shall  be  void ;  but  no  judgment  for 
Oofts.  oosts  shall  oe  entered  against  any  parent,  guardian,  or  trustee,  but  the 

same  shall  be  paid  (except  the  witnesses  for  the  minor)  by  the  master 
or  mistress. 
jeMof  wnaMiM,      (12.^  Sec.  XII.    That  the  jurors  and  witnesses  summoned  and 
J™^**»*»**^  attendm^  under  this  act,  shall  be  allowed  fifty  cents  each  per  day,  and 

the  justices  and  constables  such  fees  as  are  allowed  by  law  for  similar 
services. 
Penalty  fat  en-      (13.)  Seo.  XIU.     That  every  person  who  shall  oounsel,  persuade, 
S^or*or*°eerl  ^^^^i  ^<*>  ^'  assist  any  clerk,  apprentice,  or  servant  to  run  away  or 
▼ant.  absent  himself  or  herself  from  the  service  of  his  or  her  master  or  mis- 

tress, shall  forfbit  and  pay  a  sum  not  exceeding  one  hundred  dollars,  to 
be  sued  for  and  recovered  by  action  of  debt,  with  costs,  by  such  master 
or  mistress,  before  anyjustice  of  the  peace  having  cognizance  thereof. 
Penalty  fcr  bar-      (14.)  Seo.  XIV.     That  every  person  who  shall  entertain,  harbor, 
^Mm^aranaway  ^^  conceal  any  clerk,  apprentice,  or  servant,  knowing  such  clerk,  ap- 
apprenttoe,  etc     prentice,  or  servant  to  have  run  away,  shall  forfeit  and  pay  to  such 
master  or  mistress  triple  damages,  to  be  recovered  in  an  action  on  the 
case,  before  any  court  having  competent  jurisdiction  thereof. 
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(15).  Sec.  XV.     That  if  any  clerk,  apprentice  or  servant,  shall  be  jor  wh*t 
found  guilty  under  the  eleventh  section  of  this  act,  or  shall  absent  S^^b'm  Mpren* 
himself  or  herself,  without  leave  first  obtained,  from  the  service  of  his  tioe,  etc; 
or  her  master  or  mistress,  or  shall  rui^  away,  so  that  said  master  or  mis-  ^'^^^  ^^* 
tress  shall  be  deprived  of  his  or  her  services  during  the  remainder  of 
the  term  of  service,  or  any  part  thereof,  the  master  or  mistress  may 
bring  and  maintain  an  action  on  the  case,  in  any  court  having  cogni- 
lance  thereof,  against  such  clerk,  apprentice  or  servant,  for  the  dam- 
ages that  such  master  or  mistress  may  have  sustained  thereby. 

(]  6.)  Sec.  XYI.     That  no  parent,  guardian  or  trustee  shall  be  lia-  Paxwit,  etc.,  not 
ble  upon  any  covenant  contained  in  any  indenture  or  covenant  of  ser-  ^JlS^fo,  jjai 
vice,  unless  the  same  shall  contain  an  express  covenant  therein,  that  Tidnai  liability. 
the  said  parent,  guardian  or  trustee  is  made  individually  liable. 

(17.)  Sec.  XVU.     That  all  indentures  or  covenants  of  service,  indentores  hero- 
heretofore  executed  in  conformity  to  the  provisions  of  the  laws  in  force  ^'t'^jfcSS^^tar 
at  the  time  of  their  execution,  shall  be  as  valid  as  if  executed  accord-  thii  act. 
ing  to  the  provisions  of  this  act,  and  the  obligations  incurred,  or  rights 
accruing  under  said  laws,  shall  be  in  no  wise  affected  by  this  act. 

(18.)  Sec.  XYIII.     That  the  act  entitled  "an  act  concerning  ap-  Act  repealed; 
prentices  and  servants,"  passed  the  twenty-third  of  February,  eighteen  ^^'*^»  ^*^* 
hundred  and  twenty-four,  be  and  the  same  is  hereby  repealed. 

This  act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of  when  tui  act  u 
June  next.  "^'"^ 

An  Act  rapplementaiy  to  the  act  ''to  proTide  for  the  creation  and  regulation  of  in- 
corporated companies  in  tho  state  of  Ohio,"  passed  May  1, 1853. 

[JPbiM(iJraroftl2,18fi8.    61  mL  Aai.  420.] 

(19.)  Sec.  I.  Beit  eruicted  hy  the  General  Assembly  of  the  State  of  Orphans  maj  be 
Ohio,  That  it  shall  be  lawful  for  the  trustees  of  any  township,  over-  Jg^Jlu^iiS^  "*" 
aeers  of  the  poor  of  any  county,  or  other  officers  of  any  city,  town  or 
county  in  this  state,  now  having,  or  who  may  hereafter  have  the  power 
by  law,  to  bind  out  orphans  or  destitute  children,  to  bind  the  same  to 
any  orphan  asylum  incorporated  by  the  laws  of  the  state  of  Ohio, 
with  the  consent  of  the  trustees,  directors,  or  authorized  managers 
thereof 

(20.)  Sec.  n.     That  it  shall  be  lawful  for  any  father,  or  in  case  of  aune. 
the  death  of  the  father,  of  the  mother,  to  bind  out  his  or  her  children 
to  such  orphan  asylums,  with  the  like  consent  of  the  trustees  or  di- 
rectors thereof. 

(21.)  Sec.  III.    That  the  indentures  of  service  so  executed,  shall  Proridons  or  the 
be  signed  by  the  father  or  mother,  or  by  the  trustees  of  the  township,  todentnws. 
or  other  officers  specified  in  the  first  section  of  this  act,  of  the  one  part, 
and  by  the  trustees  or  directors  of  said  orphan  asylum,  of  the  other 
part,  and  shall  provide  that  such  orphan  or  destitute  children  shall  re-    ' 
main  in  said  asylum,  to  be  supported  by  the  same,  and  subject  to  the 
control  thereof,  until  such  time  as  the  said  trustees  or  directors  shall 
find  suitable  homes  or  places  for  the  same,  when  it  shall  be  lawful  for, 
and  it  is  hereby  made  the  dut^  of  the  said  trustees  or  directors  of  said 
orphan  asylum  to  execute  witn  such  persons  so  desiring  to  take  such 
orphan  or  destitute  children,  such  indentures  of  service  or  other  con- 
tracts in  reference  to  said  children,  as  they,  the  said  trustees  or  direc- 
tors, shall  deem  most  for  their  benefit  and  interest. 

(22.)  Sec.  IY.    That  the  provisions  of  the  act  of  March  eighth,  Pnceding  act  to 
cne  thousand  eight  hundred  and  thirty-one,  concerning  apprentices  and  Jfg}^,  <«phaa 
servants,  except  so  far  as  they  are  changed  by  the  provisions  of  this  Ante  p.  re. 
act,  shall  apply  to  orphan  or  destitute  children  so  bound  as  aforesaid, 
as  also  to  such  orphan  asylums  to  whom  they  may  be  bound. 
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CHAPTER  6. 

APPROPRIATIONS.^ 

An  ^et  relatiiif  tp  unpaid  balanoM  of  appEopiUtfluUi 
rftafiii4l^U»<w4lpp»4f«IJ6vl«lB87.    64  vol.  aw.  109.1 

iH^Nni  of  biO^  Sbotion  I.    Be  U  enacted  by  the  OenercU  Jxeemhfy  of  the  State 

Jgjj^**  w^prt-  of  OMoy  That  in  every  ease  where  an  appropriation  of  money  of  the 
"*  "^  state  shall  have  heretofore  been  made,  or  shall  hereafter  be  made,  to 

pay  for  seryioes,  materials,  property  of  any  kind,  damages  or  claims 
against  the  state,  of  whatsoever  nature,  the  value  or  amount  of  which 
shall  not  have  been  ascertained  or  liauidated  at  tlie  time  of  making 
such  appropriations,  and  any  balance  thereof  shall  remain  after  mak- 
ing the  payments  legally  chargeable  thereon,  the  auditor  of  State  shall, 
be^re  the  expiration  of  the  current  year^  and  of  each  subsequent  year 
in  which  such  balance  may  be  ascertained,  transfer  such  balance  to  the 
ftind  out  g{  which  the  appropriation  was  made,  charging-  such  Aind,, 
and  crediting  tiie  amount  of  such  appropriation  with  such  balance. 


CHAPTER  7. 

ARBITRATIONS. 


1,  WhMeontrofRilMmajbfMlBlMtdtOAr-  7.  AwwfLhow flM«e o«l and pnbUdieA. 

Mtmtton  and  made  a  mto  or  oonrt.  8,  9, 10.  How  award  maj  be  enftiroed. 

8,  8.  What  ahaU  be  wt  fbrth  in  the  arbitration  11.  For    what    oansea    award    maj   be    Ml 

bond9.  aside. 

4^  Sabpenaa  ma^  larae  for  wItneMea.  U.  What  proof  Toqniredbetife  awardoao  be«n> 
5f  Vfnom  diiobeTlnK  rach  procHa  are  waSLtj  ftreedL 

of  oontempt,  and  ma/  be  ponlahed  aa  in  18,  Yeea  of  arbHratorp,  eto.»  ab«U  be  inaert^d  In 

other  caaea.  award. 

IUArbitrateKi,iiinplre.an4wl^MHm  aUUbe  li>  Acta  wgealid.   Whmaetietafca afloat. 


iFmmdnknm9tir,WX'    SMkflMJtaM  1,1181.   »mLSM1964.] 

What  coAtrorer^      (^0  Sbohon  L    Beit  enacted  hy  the  General  Assemhly  of  (he  State 
ata  iMylie  rab-  of  Ohio.  That  all  persons  who  shall  have  any  controversy  or  contro- 

mitted  to  ar  Ditra-    ".'  ii.»t  •  .•.iai..*^  • 

tion  and  made  a  vcrsics,  czccpt  wheu  the  posscssiou  Or  title  of  real  estate  may  come  in 
rouof  court.       <|^uestion,^  may  submit  such  controversy  or  controversies  to  the  arbitra- 
tion or  umpirage  of  any  person  or  persons,  to  be  mutually  agreed  upon 

ISm  Alio  Ghaptor  120,  MctioB  S. 

t  For  the  efEeot  of  a  snbBlMloa  M  t»  thf  booadariM  of  land,  9—  Lmtn  ^ 
Owi{ford,  4  Ohio  Bop.  810. 
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by  the  parties,^  and  tiiey  may  make  saeh  Bubmisslon  a  rule  of  any  court 
of  record  in  this  state. 

(2.)  Seo.  II.  That  the  parties  to  sach  submission  may  enter  into  wh*tsh«a  umi 
arbitration  bonds;  which  bonds  shall  be  conditioned  for  the  faithful  Sj'iS'bSidif^ 
performance  of  the  award  or  umpirage,  setting  forth  the  name  or  names 
of  the  arbitrators  or  umpire,  and  the  matter  or  matters  submitted  to  his 
or  their  determination;^  and,  when  such  is  the  agreement,  that  such 
submission  be  made  a  rule  of  any  court  of  record  within  this  state,  or 
a  rule  of  any  particular  court  of  record  named  in  the  submission.^ 

(3.)  Sbo.  III.    That  said  arbitration  bonds  shall  specify  some  oer-  Smm. 
tain  time  and  place  ^  at  which  said  arbitration  shall  be  held,  allowing 
said  arbitrators  or  umpire  liberty  to  adjourn  ^m  time  to  time,  until  an 
award  or  umpirage  be  made;  some  certain  time  being  specified  in  said 
bond,  at  which  said  award  or  umpirage  be  made  up. 

(4.)  Seo.  IY.     That  the  parties  shall  have  the  benefit  of  legal  pro-  sabpmiM  nu^  u- 
oess,  to  compel  the  attendance  of  witnesses;  which  process  shall  be  is-  •»•  ft>r  witneMM. 
sued  by  the  clerk  of  the  court  of  common  pleas,  or  any  justice  of  the 
peace  for  any  county  in  which  such  arbitration  shall  be  held,  and  shall 
be  returnable  before  the  umpire  or  arbitrators,  on  a  day  and  plftOQ  <^r«    ' 
tain,  named  therein. 

(5.)  Sbo.  Y.    That  any  person  disobeying  such  process,  after  being  p^nona  diiob^y. 
duly  served  therewith,  shall  be  deemed  guilty  of  contempt  of  the  court  ^i"*V"SS! 
£rom  which  such  process  issued;  and  on  complaint  made  by  the  party  tempt,  and  maj 
injured  to  the  court  of  common  pleas,  whose  clerk  issued  such  process,  ^eroiM? **  ^ 
or  to  the  justice,  as  the  case  may  be,  such  court  or  justice  may  subject 
the  person  disobeying  such  process,  to  the  same  penalties  and  forfeit- 
feitures,  and  in  the  same  manner,  as  such  court  or  justice  is  authorized 
to  inflict  upon  persons  disobeying  writs  of  subpena  in  other  cases. 

(6.)  Seo.  YI.  That  the  umpire  or  arbitrators,^  and  all  witnesses  for  Arbitraton,  nm. 
either  party  to  such  arbitration,  examined  by  the  umpire  or  arbitrators,  SSSi^JjJSJSJ^ 
shall  be  under  oath  or  affirmation,  to  be  administered  to  him  or  them 

Tctively,  by  any  judge  or  justice  of  the  peace  of  the  proper  county. 
)  Sec.  ViI.     That  the  award  of  the  umpire  or  the  arbitrators,  or  Award,  bow  mad* 
a  majority  of  them,  shall  be  drawn  up  in  writing,  and  signed  by  such  o«*»»dP«^"»>»«* 
umpire  or  arbitrators,  named  in  the  submission,  or  a  majority  of  them,* 

1  Wbera  a  question  of  danutges  arises,  it  is  not  error  in  the  oonrt,  by  the  consent  of 
both  parties,  to  permit  the  amount  to  be  fixed  bj  arbitrators,  and  to  decree  the 
mnonnt  thus  found.     Oonner  v.  Drake,  1  Ohio  St.  Rep.  IM. 

>  A  eoort  of  chaneery  will  not  decree  a  specific  performance  of  an  agreement  to  ar** 
bitrate.     OmiMr  t.  X^raibe,  1  Ohio  St.  Bep.  166. 

Parties,  by  agreement,  can  not  change  the  mode  of  proceeding  in  the  trial  of  a  came 
in  eoort ;  bat  each  party  has  a  right  to  demand  that  the  canse  should  be  trie4  in  th9 
ordinary  way,  although  he  may  preyiously  hare  entered  into  an  agreement  that  cer- 
tain questions  arising  in  the  controversy  should  be  submitted  to  arbitration.  Ih,  166. 

After  the  arbitrators  have  been  sworn,  and  the  proofs  and  arguments  of  the  parties 
have  been  fully  submitted  to  them,  and  they  have  retired  for  consultation  and  agreed 
upon  the  award,  the  submission  can  not  be  revoked  b^  one  party ,^  although  the  award 
has  not  in  fact  been  signed  by  the  arbitrators,  and  deliverea  to  the  parties.  The  Com- 
mimiomen  of  Montgomery  Oownty  v.  Carey ,  1  Ohio  St.  Rep.  4tt&;  same  case,  19  Ohio 
Rep.  245. 

s  A  justice's  court  is  not  a  court  of  record  within  the  meaning  of  this  section,  and  can 
not,  therefore,  by  rule,  as  such,  enforce  an  award,  BvJbhel  v.  Btudww,  Wright's  Rep.  86. 

i  It  should  appear  t^om  some  part  of  the  proceedings,  that  the  arbitrators  mot  at 
the  time  and  place  mentioned  in  the  condition  of  the  arbitration  bond,  otherwise  the 
court  will  not  enforce  the  awardj  under  a  rule  of  court.  Strum  y.  OurniwyHam,  3  Ohio 
Rep.  286. 

ft  The  fact  that  the  arbitrators  were  sworn,  may  be  proven  by  parol,  ^roitn  t.  JTm- 
tMrf,  Wright's  Rep.  37. 

6  A  court  of  chancery  will  not  lequite  airbitraton  to  make  an  award.  Ootmer  t* 
Drake,  1  Ohio  St.  Rep.  166. 

Aa  award  **  to  deliver  aU  the  books,  papers  andL  apoounts».togeiher  with  a  nnall 
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and  a  tnie  copy  of  said  award  or  umpirage  shall,  without  delay,  he  de- 
livered hy  the  umpire  or  arbitrators,  to  each  of  the  parties  in  interest 
How  award  nay      (8.)  Seo.  VIII.     That  if  either  of  the  parties  shall  refuse  or  neglect 
be  enforced.         ^^  comply  with  Said  award  or  umpirage,  the  other  party  may  file  iJie 
same,  together  with  the  submission  or  arbitration  bond,  in  the  court^ 
named  in  the  submission ;  or  if  no  particular  court  be  named  therein, 
then  in  the  court  of  common  pleas  in  the  county  where  said  arbitration 
is  held. 
Same.  (9.)  Seo.  IX.     That  such  court,  at  the  next  term  thereof  after  filing 

the  same  as  aforesaid,  if  no  legal  exceptions  ^  be  made  or  taken  to  said 
award  or  other  proceedings,  and  said  award  is  for  the  payment  of  money, 
shall  enter  up  judgment  thereon,  as  on  a  verdict  of  a  jury  between  the 
parties;  and  issue  execution  thereon  as  in  other  cases,  immediately  after 
the  amount,  specified  in  said  award,  is  due  and  payable.^ 

(10.)  Seo.  a.  That  so  far  as  said  award  or  umpirage  directs  the 
peiformance  of  any  act  or  thing,  other  than  the  payment  of  money,  the 
party  disobeying  the  same  shall  be  liable  to  be  punished,  as  for  a  con- 
tempt of  court,  either  by  attachment,  sequestration  or  execution,  as  tlie 
nature  of  the  case  may  require. 

I^HL^^JI^t  (^^'^  ^^^'  ^^'  -^^^^  ^^  ^^7  ^^S*^  defects  appear  in  the  award,  or 
miiv  mmt  ^i^gj,  proceedings,  or  if  it  shall  be  made  to  appear,  at  the  term  of  the 
court  to  which  said  award  and  arbitration  bond  are  entered  in  said  court, 
on  oath  or  affirmation,  that  said  award  or  umpirage  was  obtained  by 
ft^ud,  corruption  or  other  undue  means,  or  that  said  arbitrators  or  um- 
pire misbehaved,^  said  court  may  set  aside  said  award  or  umpirage,  or 
make  such  order  thereon  as  may  be  just  and  dght.^ 

ehest  and  wearing  apparel,  not  otherwise  disposed  of,"  on  a  certain  day  named,  "and 
which  he,  the  plaintiff,  might  then  hare  had  in  his  hands,  belonging  to  the  defend- 
ant," is  too  indefinite  to  be  enforced  by  a  mle  of  conrt.  An  award,  it  is  said,  mast 
be  so  explicit  and  descriptiye,  that  the  rights  and  duties  of  each  party  are  no  longer 
matters  of  doubt  or  dispute.  Thomat  y.  MoUer,  3  Ohio  Rep.'  266.  An  award  to  pay 
'<  fifty  dollars  in  com,  at  twenty- fire  cents  per  bushel,"  is  sufficiently  certain.  NeUon 
T.  Fordy  6  Ohio  Rop.  475. 

Arbitrators,  authorised  to  settle  a  controvenr,  are  neottsarily  authorised  to  de* 
termine  all  the  incidental  questions,  whether  of  law  or  fact,  that  may  arise  in  the  in- 
vestigation of  the  case ;  they  are  constituted  by  the  parties  chancellors,  judgesi  and 
jurors,  for  that  purpose.  Ormahy^t  adm'n  r.  Bakewkl  el  al,,  7  Ohio  Rep.  pt.  1,  98. 
But  they  must  confine  their  award  to  matters  directly  and  incidentally  submitted  to 
them ;  for,  it  is  said,  a  departure  fVom  the  submission  renders  their  decision  inopera- 
tiye :  being  void,  as  regards  such  departure,  ^or  defect  of  power  to  act.  TutUt  t. 
Seteell,  3  Ohio  Rop.  610. 

1  The  causes  of  objection  to  judgment  on  the  award,  must  be  made  to  appear  on 
oath  or  affirmation  at  the  term  of  the  court  to  which  the  submission  and  award  are 
filed.  The  C<mmi$ntmer9  of  Montgomery  County  v.  Carey,  1  Ohio  8t.  Rep.  463.  After 
the  party  has  interposed  his  objections,  and  the  litigation  thereon  has  been  carried 
to  the  court  of  last  resort,  and  decided,  it  is  too  late  to  offer  new  causes  why  judg- 
ment should  not4>e  entered  on  the  award.    /(.  463. 

3  An  award,  of  itself,  imposes  no  obligation,  upon  which  suit  can  be  brought.  The 
action  must  be  upon  the  contract  of  submission.  ThUU  v.  SeweU,  3  Ohio  Rep.  516. 
An  action  will  lie  on  an  award  for  the  payment  of  a  sum  certain,  in  corn.  Neleou  ▼. 
Ford,  5  Ohio  Rop.  473. 

3  The  award  of  arbitrators,  after  judgment  upon  It,  will  not  be  disturbed  in  chan- 
cery, unless  it  clearly  appear  that  the  arbitrators  hare  not  regarded  the  principles  of 
natural  justice  in  hearing  the  parties,  or  giring  them  an  opportunity  of  being  neard ; 
or  that  they  were  partial,  or  corrupt,  or  were  imposed  on  oy  fraud ;  or  that  Uiey  had 
made  a  plain  mistake  in  carrying  out  the  principles  they  had  settled.  Ormehy*$  adm'r 
T.  BaketDell  e<  al.,  7  Ohio  Rep.,  pt.  1,  08.  And  in  such  case,  it  is  no  objection  to  the 
award,  that  the  arbitrators,  after  hearing  the  parties  and  testimony,  met  for  consult- 
ation and  decision,  without  giring  either  par^  notice  of  such  meeting.  Id.  Ih.  Nor 
will  a  eourt  of  chancery  interfere,  because  a  question  as  to  the  ralue  of  property  aros« 
before  the  arbitrators,  and  they  determined  the  ralue  fh>m  their  own  knowledgef 
without  testimony.    Id.  lb, 

4  An  agreement  of  partief ,  after  aa  award  made,  to  waire  it,  and  to  fvbmit  agaiSf 
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(12.)  Sbo.  XH.     That  in  all  cases,  the  party  enforcing  any  award  what  proof  w. 
shdl  produce  satisfactory  proofs  to  the  court,  of  the  due  execution  of  ?^S**cmI«  «i^ 
the  submission,  or  arbitration  bond;  and  that  the  party  refusing  or  neg-  i»Md. 
lecting  to  obey  the  award  or  umpirage,  hath  been  furnished  with  a  true 
copy  thereof,  at  least  ten  days  before  the  term  at  which  the  application 
to  enforce  such  award  is  made. 

(13.)  Seo.  XIII.    That  each  person  chosen,  and  performing  the  du-  r«w  of  wbitrm. 
ties  of  an  arbitrator  or  umpire,  under  this  act,  shall  be  entitled  to  re-  *<^*«^* 
eeiye  one  dollar  per  day  for  his  services;  and  eyery  witness  for  his  at- 
tendance, and  justice  or  judge  for  administering  oaths  or  affirmations,  ^^ 
the  same  fees  as  in  other  cases :  which  fees  shall  be  taxed  by  the  arbi-  in  award. 
teitors,  and  inserted  in  their  award  or  umpirage. 

(14.)  Sec.  XIY.    That  an  act  entitled  "an  act  authorizing  and  reg-  Aotarmatod. 
ulating  arbitrations,"  passed  February  14, 1805 ;  and  an  act  entitled  obaM.  4sl 
''an  act  to  amend  the  act  entitled  'an  act  authorising  and  regulating  ohaM,  leoi. 
arbitrations,"'  passed  February  11, 1828,  be  and  the  same  are  hereby 
repealed. 

This  act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of  wteaet  totaki 
June  next'  "" 


CHAPTERS. 

AEREST— PRIVILEGE  JllOM. 


I.  Mamb<ri  and  olBww  of  the  geafal  mwwnMj.  7.  Offloen  and  loldien  of  flie  raroliitloB,  aad 
t.  Sotta  afalnvt  them  stajed.— Penalty  in-  ar-  femalee. 

rating  them.  8.  To  arreet  in-  a  breach  of  the  peace,  or  eolt 
8.  When  Totert  prhrUesed  from  aneet.  by  lummons. — ^▲neeta  on  water  oooree. 

4,  6.  Jndgee.  0.  A  warrant  agalnet  a  member  or  officer  of  the 
6.  Attornqre*  offlcere  of  comt,  eoltoie,  wit-  general  aeeemblj. 

neeeee  and  jurors.  10.  INecharge  by  habeas  oorpos,  or  on  motion. 

8.  Persons  doing  mlUtIa  dntyv— Prlrflege  on  11.  Acts  repealed.— When  this  act  took  eflbot. 

aeooont  of  place  and  time.  12.  Jews,  etc,  priTUeged  on  Saturday,  etc 

An  Aet  prfrfleging  oertaiii  persons  fh>m  arreit  and  imprisonment. 
[AMsdAbnury  94,  eiMlloolrf^eol  Am  1,1831.    S9  vol SEot.  841.] 

(1.)  SsonON  1.  £e  it  enacted  hy  the  General  Assembly  of  the  State 
of  OkiOf  That  the  members  of  the  senate  and  honse  of  representatives,  ^S^^^^J^' 
and  the  clerks,  sergeant-at-arms,  door  keepers,  and  messengers  of  either 
branch  of  the  eeneral  assembly  shall  be  priyilege<f  from  arrest  daring 
the  sitting  of  the  legislature,  and  also  daring  the  time  necessarily  em- 
ployed in  traveling  to  and  retaming  from  the  place  of  their  meeting, 

Tftoates  the  first  submission  and  award.  Bogtn  t.  Weaver,  5  Ohio  Bep.  588 ;  and  see 
4  Ohio  Bep.  810. 

1  The  party  is  not  imperatiyely  required  to  prore  the  execution  of  the  submission 
or  arbitration  bond,  bat  snob  proof  may  be  w.aiTed  by  the  adrersary.  The  Oommie^ 
monmre  of  Montgomery  Ooimi^  v.  (hrey,  1  Ohio  St.  Bep.  483. 

3  This  statute  does  not  take  away  the  common  law  right  of  parties  to  arbitrate  their 
eontroTorsies.  They  may,  therefore,  submit  to  the  arbitrament  of  any  number  of 
■OB.    Brawn  T.  Kineaid,  Wright's  Bep.  37. 
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allowing  one  day  for  every  twenty-five  miles  of  tlio  distance,  by  the  road 

most  usually  traveled,  a 

SoUf  agBiDittiuND      (2.)  Sec.  II.     That  all  poceedings  in  suits  pending,  in  which  any 

of  the  persons  above  mentioned  is  a  party,  shall  be  staid  during  the 

time  aforesaid ;  and  whoever  shall  arrest  either  of  the  persons  abore 

named  during  the  time  they  are  entitled  to  privilege,  as  above  provided. 

Pfmaityfiwamiu  shall  forfeit  and  pay,  fbr  every  such  dffense,  the  sum  of  one  hundred 

ingthem.  dollars;  to  be  recovered,  with  costs  of  suit,  by  action  of  debt,  in  the 

name  and  for  the  use  of  the  persons  injured. 
whenTotenprir-      (3.)  Sec.  III.     That  all  persons  legally  qualified  to  vote  fbr  repre- 
iiegedfromamrt.  gentativos  to  the  general  assembly,  shall  be  privileged  from  arrest  dur* 
in^  the  time  of  their  attendance  at  the  election,  and  while  on  their  way 
going  to  and  returning  from  such  elections. 
jQdgM.  (4.)  Seo.  TV.    That  the  judges  of  the  supreme  court,  and  the  pres- 

idents of  the  courts  of  common  pleas,  shall  be  privileged  from  arrest 
while  attending  courts,  and  also  during  the  time  necessarily  employed 
in  going  to,  holding,  and  returning  from  the  said  courts,  which  it  is 
made  their  duty  to  attend. 
Same.      '  (5.)  Sbc.  V.     That  the  (M^ocicUe  judges  of  the  ieveral  courts  of  com- 

mon  pleas  within  this  state,  during  the  sitting  of  their  respective  courts,  and 
AttonBj»,omctn  all  attorneys,  counselors  at  law,  clerks,  sheri&,  coroners,  constables, 
^toMWH  i!ad^  <^cl  criers,  and  all  suitors,  witnesses,  and  jurors,  while  attending  court, 
rora.  and  while  going  to  and  returning  from  court^  shall  be  privileged  from 

arrest. 
JjMjoM  doing  mi-      (6.)  Seo.  VI.     That  no  person  shall  be  arrested  while  doing  militia 
"^'  duty,  under  the  order  of  his  commanding  officer,  or  while  going  to  or 

returning  from  the  place  of  duty  or  parade ;  nor  shall  any  person  be 
Prirtiegtt  on  m-  iurrcsted  in  the  senate  chamber  or  house  of  representatives,  during  their 
^nt  of  piMeand  sitting  J  Or  in  any  court  of  justice,  during  the  sitting  of  the  court ;  or  ou 
the  first  day  of  the  week,  commonly  called  Sunday ;  or  on  the  fourth 
day  of  the    month  df  July,  the   anniversary  df  American    inde- 
pendence. 
Offloen  Md  idi.      (7.)  Seo.  VII.     That  cach  and  every  officer  or  soldier  of  the  revo- 
latton,  uDd^  lutionarv  war,  and  each  and  every  female,  shall  be  privileged  from  ar- 
■»»»*«••  rest  or  imprisonment  on  any  process,  mesne  or  final,  for  any  debt,  or 

claim,  or  demand,  where  the  cause  of  the  action  is  founded  upon  contract. 
bS»Jh~*of**th!  (^O  ^^^-  ^^11-  ^^**  nothing  herein  contained  shall  be  so  con- 
peaoe,  or  toit  by  strued  as  to  extend  to  cases  of  treason,  felony,  or  breach  of  the  peace,  or 
•'*™°'*'°^  to  privilege  any  person  herein  named  from  being  served  at  any  time 

with  a  summons  or  notice  to  appear ;  and  all  arrests,  not  contrary  to 
krrmt  on  water  the  provisions  herein  contained,  made  in  any  place,  or  on  any  river  or 
**'*'^  water  course,  within  or  bounding  on  this  state,  shall  be  deemed  lawfril. 

a  m'SSSi*??^      (^0  S*^-  I^-     '^^^^  whenever  any  of  the  aforesaid  members  or 
flow  ofUw  gm-  officers  of  the  general  assembly  shall  be  arrested  during  the  sitting  of 
araiaMMnUj.      ^j^^  legislature,  upon  any  charge  of  treason,  felony,  or  breach  of  the 
peace,  it  shall  be  me  duty  of  the  person  issuing  the  process  on  which 
the  arrest  is  made,  fbrthwith  to  give  written  notice  thereof  to  the  house 
of  whioh  the  person  arrested  shall  be  a  member  or  officer. 
Dischante  by  ha-      (^^')  ^*^*  ^*     "^^*  ^^  "*^  person  shall  be  arrested  contrary  to  the 
bcMcorpoffOron  provisions  herein  contained,  such  person  may  and  shall  be  discharged 
motion  |jy  ^  ^^£^  ^£  habeas  corpus,  or  in  a  summary  way  by  motion  before  the 

court  from  which  the  process  shall  have  issued,  at  the  costs  of  the  part/ 
suing  out  such  process. 
Acts  repMOed.  (11.)  Seo.  XI.     That  the  act  entitled  <<an  act  securing  certain  per- 

UhaM,i04.  sons  from  arrest,  in  certain  cases,"  passed  "February  the  fourteenth, 

one  thousand  eight  hundred  and  five,  and  the  act  entitled  *'an  act 
to  exempt  from  imprisonment  for  debt  soldiers  of  the  revolutionary 

(a)  Bepeal«d.    Supplied,  Sap.  18. 
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war,*'  pasaed  December  twenty-nintli,  one  tkousand  eight  Imndred  and  Ohata,  i4eo. 
twenty-four,  be  and  the  same  are  hereby  repealed. 

Thiis  act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of  "P^^^  •^ 

T  .  "  took  einct* 

Jnne  next, 

Aa  Aet  snpplementftTy  to  »n  aot  priTileging  oertain  persons  ftom  ucn»st  uiid  impris- 
onment, passed  Febnisry  i4>  18f  1. 

[AsMlAbnMry  11,1864.    5i  vol.  Bkl.  S^} 

(12.)  Sbo.  L  B^U enacted  hf  the  General  Anembfyof  the  State  of 
OMOf  That  Israelites,  and  all  such  olliev  persona,  as^  religiously  observe 
die  last  or  any  other  day  of  the  week  as  a  day  of  worship,  shall  on  said 
day  be  privil^ed  ^m  arveet  upon  ciyil  process  within  their  re^>ective 
^naffogues  or  places  of  worship,  during  tiiie  time^  <^  serrice)  and  when 
actoiuly  goii^  to  or  returning  there&onu 


CHAPTER  9. 

ASSESSOB& 


1.  Blectkm  of  assessor.  9/ To  mske  statement  of  nnmber,  ate.,  of  sheep 
S.  When  to  give  bon<L-*Taosnaj.  IdllBd,  etc*,  by  dogs ;— Betiurn  of  stale- 
st —The  Ixnid^r-mie  oath.  ments  ;.— 

4.  XDnmerstUm  of  inhabitants.    Whan  to  re-  10.  —Blanks  therefcr;— Oonnty  auditor's  state- 

torn  Ust  to  clerk  of  comaMttpteas.  ment  to  state  anditor ; 

5.  Acricnltnral  statlstloa.  11.  — His  dnty  as  to  same,  statement  to  be  pnb- 
flL  l4st  and  yalnaticm  of  property,  and  duties  Uthad  in  agriealtnnJ  report. 

geneially.  IS.  Asiesson  to  plat  oertain  sections^— Its  re- 

7.  Hfi    par    diam    and   aoooont;— Payment  cord. — ^Aftcr  reowd  to  be  snfliclent  duscrip- 

theraoC  tlon. 

8,  BapaaUng  section.  13.  Beoordec's  ftes,  how  paid* 

An  Aet  to  provide  for  tha  eleotion  of  towxiship  assessors,  and  to  presoribe  tbeir 

duties. 

[Pm$d  mi  took  ^fMJpra  4, 1909.    Oe  vol.  AM.  166.] 

(1.)  Sbo.  I.    ^  1^  enofited.  ^  the  General  Amembfy  of  the  State  of  Election  of  asssss. 
OkUiy  That  in  eack  township,  town  or  wajcd,  in  this  stato^  forming  an  ^' 
elec^n  district,  there  diall  be  elected,  on  the  first  Monday  of  April 
annually,  by  the  qualified  electors  of  such  township,  town  or  ward  form- 
ing an  election  district^  one  assessor  for  such  township,  town  or  ward| 
or  part  of  a  town^p  not  included  in  any  other  election  district 

(2.)  Sso.  II.    Each  township  aasespor  shall  give  bond  and  take  the  when    to   give 
prescribed  oath  of  oflice  on  or  befoue  the  first  Monday  after  his  elec-  ^»««»^«*«- 
tion,  and  the  township  clcftk  shall  notify  the  county  auditor  thereof; 
and  if  the  county  auditor  shall  receive  no  notice  of  the  qualification  of 
&e  assessor,  iu  an^  township,  ward  or  city  in  his  county,  on  or  before 
the  third  Monday  m  April  in  each  year,  he  shall  consider  such  office 
vacant;  or  if  there  should  be  a  failure  to  elect  by  the  people,  or  shall 
be  at  any  time,  or  from  any  cause,  a  vacancy  in  the  office  of  assessor,  or  • 
if  the  assessor  of  any  township  or  ward,  having  qualified,  shall  not  have 
proceeded  to  tHe  discharge  of  the  duties  of  his  office  before  the  third 
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Monday  of  April  in  each  year,  the  county  anditor  shall  forthwith  ap- 
point one  or  more  suitable  persons,  residents  of  the  county,  to  discharge 
the  duties  of  assessor  in  such  township  er  ward,  who  shall  thereupon 
take  the  necessary  oath  of  office,  give  the  same  bond,  perform  the  same 
duties,  be  entitlea  to  the  same  fees,  and  subject  to  the  same  liabilities 
as  in  case  of  assessor  elected  by  the  people. 

Thtbond;  (3.)  Sec.  III.     Every  such  assessor,  previous  to  entering  upon  the 

duties  of  his  office,  shall  give  bond,  with  two  or  more  freehold  securi- 
ties, to  the  acceptance  of  the  township  trustees  or  proper  authorities  of 
any  city  or  incorporated  village,  payable  to  the  state  of  Ohio,  and  con- 
ditioned for  the  ndthful  and  impartial  discharge  of  the  duties  of  his 

— Thtoath  office  according  to  law;  and  shall  take  and  subscribe  an  oath  of  office, 

which  shall  be  indorsed  on  such  bond,  and  the  bond  so  indorsed  shall 
be  deposited  witli  the  township  treasurer  or  town  or  city  treasurer,  as 
the  case  may  be.  In  case  of  an  appointment  by  the  auditor,  the  bond 
may  be  approved  by  the  auditor  or  the  tol^nship  trustees  or  authorities 
of  any  city,  town  or  village. 

Karamtioii  or      (4.)  Seo.  IV.     Each  assessor,  as  aforesaid,  shall,  during  such  year 

^        as  is  now  reauired  by  law,  take  an  enumeration  of  all  the  white  male 

inhabitants  above  the  age  of  twenty-one  years  whose  usual  place  of 

residence  shall  t)e  in  any  family  in  ms  township,  and  who  are  residents 

of  his  township,  town  or  ward,  on  the  day  preceding  the  second  Monday 

wbMi  to  ratam  of  April,  and  shall  make  out  a  list  of  the  names  of  said  inhabitants, 

oon^^M.  ^  •^^  return  the  same  to  the  clerk  of  the  court  of  common  pleas  on  or 
before  the  third  Monday  of  May  of  the  year  wherein  such  enumeration 
is  taken,  a 

AtrieoitoiU  ito-      (^0  ^^^'  ^*    ^*  ^^^^^  ^  ^^  ^^^7  ^^  ®*^^  township  assessor,  at  the 
tiitict  time  of  taking  lists  of  property  for  taxation  in  eju^h  year,  to  require 

each  person  in  their  several  townships  to  make  a  statement  specifying 
the  number  of  acres  they  may  have  had  in  wheat,  rye,  barley,  com, 
buckwheat,  oats  and  meadow,  and  the  quantity  of  each  produced  in 
each  preceding  year;  and  said  assessors  are  hereby  required  to  make  a 
return  of  the  aforesaid  statement  to  the  county  auditor  of  their  re- 
spective counties  at  the  time  of  returning  the  lists  of  property  for 
taxation,  b 
Litt  uid  TAinft.      C^)  3^^-  ^*     ^ftcb  assessor  as  aforesaid  shall  make  a  list  and  val- 
tion  ^'F°p«^»  nation  of  all  taxable  property  in  his  township,  ward  or  district,  now  or 
ISaiy.         *^'  hereafter  taxable  by  any  law  of  this  state,  and  discharge  all  such  other 

duties  as  shall  from  time  to  time  be  imposed  upon  him  by  law. 
Hii  per  diem  and      C^O  S^^*  ^I^*    Assessors  in  citics  of  the  first  class  sliall  be  paid  out 
Mooant;  of  the  oounty  treasury,  two  dollars  and  fifty  cents  per  day,  and  all  other 

assessors  two  dollars  per  day,  for  the  time  during  which  they  shall  be 
necessarily  engaged  in  the  performance  of  their  duties ;  each  assessor 
shall  make  out  an  account  in  detail,  giving  the  date  of  each  day  in 
which  he  shall  have  been  thus  engaged,  and  shall  verify  the  same  by 
his  oath,  which  the  county  auditor  is  hereby  authorized  to  administer; 
PimnMit  thenon  *^^  ^^  *^^  auditor  shall  bi  satisfied  that  such  account  is  correct,  he%hall 
draw  his  warrant  on  the  county  treasurer  for  the  amount  thereof;  but 
in  no  case  shall  such  order  be  drawn  until  the  assessor  shall  have  filed, 
with  the  auditor,  his  list  of  assessments,  accurately  made  out*,  and  added 
up  the  statements  returned  to  him,  and  the  books  on  which  the  orig- 
inal assessments  were  entered,  o 
BepeaiiDgMctioii.      (^0  ^EC.  VIII.     The  act  entitled  "an  act  to  create  the  office  of 
'  township  assessor,"  passed  March  20, 1841,  and  which  took  efiect  April 
Swan's  B.  8.907,  1  andiAugust  1,  1841,  and  section  one  of  an  act  regulating  the  mode 
t!77V262i?2SM!  of  taking  the  enumeration  of  the  white  male  inhabitants  ahoYe  the  age 
of  twenty-one  years,  passed  January  10,  1827,  be  and  the  same  are 


U)  Bepealed*   Bapplted.  8ap..n.    ^    (b)  Bepealed.   Supplied,  Sop.  9as. 
(o)Bepe«led.   Supplied,  Sup.  Uu 
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hereby  repealed.     Provided,  that  the  repeal  of  the  aforesaid  acts  shall 
in  no  wise  affect  any  liabilities  or  rights  accruing  under  them. 

Seo.  9.     This  act  shall  take  effect  from  and  after  its  passage. 


An  Aet  requiring  township  Msesf ors  to  asoertain  the  nnmber  of  f  heep  killed  and  in- 
jured by  dogs. 

[PtaMieMUMar^fMUFUmaryMSfie.    W  voL  Stat,  U.} 

(9.)  Seo.  1.    Be  it  enacted  by  the  General  Assembly  of  the  State  of  to  make  state- 
Ohio,  That  it  shall  be  the  duty  of  each  township  assessor  in  this  state,  JJJ|J*  ^V^'^i^; 
at  the  time  of  taking  lists  of  chattel  property  for  taxation,  in  each  year,  uiied,  etc.,    by 
to  reauire  each  person  in  their  several  townships  to  make  a  statement  ^<^*~* 
Bpecir^Dg  the  number  of  sheep  killed  by  dogs,  and  also  the  number  of 
sheep  injured  by  dogs,  in  his  district  during  the  preceding  year,  together 
with  the  vtdue  of  the  sheep  killed,  and  the  estimate  of  ihe  injury  done; 
itnd  the  said  assessors  are  required  to  make  a  return  of  the  aforesaid  SjSSr— ^  ***** 
•tatement  to  the  county  auditor  of  their  respective  counties  at  the  time 
of  returning  the  lists  of  chattel  property  for  taxation. 

(10.)  Seo.  II.     That  it  shall  be  the  duty  of  the  auditor  of  each  Blanks  theie- 
county  to  Punish  to  the  assessors  of  their  respective  counties  such  *»'J— 
blanks  as  may  be  necessary  for  taking  the  aforesaid  statements ;  and 
said  county  auditor  shall,  as  soon  as  possible  afler  the  aforesaid  state- 
ments jre  returned  to  him,  make  out  and  forward  to  the  auditor  of  state  r^P^JJ^*"*"*" 
a  statement,  showing  the  number  of  sheep  so  killed  and  injured  as  afore-  state  aaditOT° — 
said,  and  the  aggregate  loss  sustained  thereby  in  each  township  in  their 
respective  counties. 

(11.)  Sec.  III.    That  it  shall  be  the  duty  of  the  auditor  of  state,  -bbs  daty  «s  to 
on  receipt  of  the  statements  aforesaid,  to  make  out  and  furnish  to  the  /""^ 
secretary  of  the  state  board  of  agriculture,  to  be  by  him  published  in 
the  annual  report  of  said  board,  a  statement  showing  the  number  of  5Sw5SSd*in*i«ri! 
sheep  killed  and  the  number  injured  respectively,  as  aforesaid,  in  each  cultural  leport. 
county,  and  the  aggregate  loss  in  each  county  sustained  thereby. 

Seo.  IY.    This  act  to  take  effect  from  and  after  its  passage. 


An  Act  to  proride  for  platting  and  reeording  Araotions  of  land. 
[A«Ml«iMltoeft<f«o<J'«(nMrf  5,1859.    56  voL  Aai.  10.] 

Whebsas,  Sundry  sections  of  land  in  this  state  have  become  divided 
into  such  small  parcels  and  fractions  as  to  render  the  description  of  the 
same  on  the  tax  duplicate  indefinite  and  doubtful ;  therefore, 

(12.)  Seo.  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Assessors  aie  to 
Ohio,  That,  in  such  cases,  the  assessors  of  real  property  in  their  several  Sons^^toMrooorST 
districts,  may  and  they  are  hereby  required,  when  appraising  any  such 
section  so  subdivided  as  aforesaid,  to  cause  the  said  section,  or  such 
parts  thereof  as  may  be  necessary,  to  be  accurately  platted  and  laid  out 
into  such  subdivisions  as  the  different  titles  to  the  hmd  in  the  same  may 
require,  and  to  number  the  said  fraction  or  subdivisions  as  fhictions  or 
subdivisions  of  said  section,  or  such  parts  thereof  as  may  be  subdivided, 
and  shall  deliver  the  said  plat  so  numbered  to  the  recorder  of  the  county, 
who  shall  accurately  record  the  same,  and,  from  and  after  such  record  After  reoord  tob« 
shall  have  been  maae,  the  numbers  so  eiven  to  said  subdivisions  or  J^^HpS^*  ^^ 
fraction,  shall  be  deemed  in  law  a  sufficient  description  of  the  land  so 
platted,  numbered,  and  recorded,  for  all  purposes  of  taxation  and  con- 
veyancing. Of 

(13.)  Seo.  n.    That  the  recorder  shall  receive  for  his  services  under  Beoorder*s  frss, 
Uiis  act,  Uie  same  fees  that  he  is  allowed  for  recording  town  plats,  to  be  >»<^  !**<*• 

(a)  Bepealed.    SappUed,  Sop.  20. 
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paid  out  of  the  oounty  treasury,  on  the  order  of  the  auditor  and  allow- 
ance of  the  commisaionerB. 

Sbo.  ill    This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 


CHAPTER  10. 

ATTORNEY   GENBRAL. 


1.  Oath  and  bond.  17.  AIbo*  proMoatlng^tttorMyi. 

2.  To  bo  fllodVlth  otorefaury  of  Btite.  18.  Shall  itropare  ftrma  of  contnote,  ate. 

&  Shall  appear  fer  tha  rtata  In  aapw—  oomt|  10.  In  what  ooantioa^oitt  atlaw  shali  be  praia* 

4.  And  in  other  coorti.  cnted. 

G.  Shall  proeeoQte  indiotment*;  »,  Writs  by  maOi  and  ftee. 

6,  7.  Also  delinquent  oSoera.  2L  When  appearance  of  deJbndantt  afiboted  by 

8,  Where  snlts  to  bebronght.  publication. 

0, 10,  11.   Prooecntionf-  i^talnit'  inootpwiUd-  29^  Ho  eeonritgr  rmdred  of  8tato»  eto.,  liar veri* 

companies,  by  qno  warranto^  etc.  flcatlon  of  pleadings.  « 

18.  Prosecution  ibr  ezereitittg'  olllee  franohlw,  9S.  Wben  and  where  depositlona  may  be  taken, 

etc.,  unlawfully.  2A,  Attorney  general's  oiBoe  in  Oolumbns ;  hit 
13.  Where  corporations  to  be  proeeented.  posts^. 

U.  Prosecutions  to  enforce  charitable  or  educa-  25.  Shall  keep  registersi  efca 

tlonal  trusts,  etc.  26^  Abstract  of  stattstios-of  crima. 

15.  Legal  adTloe  to  ezeonttrs  officers,  etc ;  27^  Acts  repealodj 
10.  And  to  genenl  astsnbly ; 

An  Aet  to  prescribe  the  dntiei  of  the  attorney  genertl. 
{^am9d<md  took  ^ghoi  Mag  l,W8t    60  vol.  AK.  207.] 

oathandboBd;        (^0  Sbction  L    Be  U  macted  hy.  the  Gmemt  Assembly  of  the  State 
of  OhiOy  That  each  attorney  general  elect,  before  entering  upon  the  per- 
formance of  his  duties,  shall  take  an  oath  or  affirmation,  before  the 
supreme  court,  or  some  judge  thereof,  to  empporli  the  constitution  of  the 
United  States,  and  the  constitution  of  the  state  of  Ohio^  and  faithfully  to 
discharge  the  duties  of  his  office ;  and  shall  also  give  bond  to  the  state 
of  Ohio,  in  the  sum  of  five  thousand  dollars,  with  two  or  more  sureties,, 
to  be  approved  by  the  governor  for  the  time  being,  conditioned  that  he 
will  faithfully  discharge  his  duties  as  afbresaid;  and  truly  pav  into  the 
treasury  of  state  all  public  moneys  which  may  come  into  his  hands. 
To  be  filed  with      (?*)  ^^^'  ^*     ^**  *  Certificate  of  the  oath  or  affirmation  so  taken, 
laoretary  of  state,  shall  be  filed,  together  with  the  bond,  in  ^t  office  of  the  secretary  of 
state,  and  a  record  of  the  same  shall  be  made  and  kept  in  the  said  sec- 
retary's office. 
ShaU  appear  for      (3.)  Sec.  III.     That  the  attorney  general  shall  appear  fbr  the  state 
SjiJj^rt^  •**'  in  the  trial  and  argument  of  all  causes  in  the  supreme  court  (whether 
of  a  civil,  equitable,  or  criminal  description),  wherein  the  state  may  be 
directly  interested. 
And    in    other      (^O  8ec.  IV.     That  he  shall,  also,  when  required  by  the  governor  or 
general  assembly,  appear  for  the  state,  in  any  court  or  tribunal,  in  any 
cause  to  which  the  state  may  be  a  party,  or  in  which  Ihe  state  may  be 
directly  interested. 

Shan    praeecute      (5.)  Sec.  Y.     That  he  shall  upon  the  written  request  of  the  gover- 
indietuMBta;        uq^^  prosecute  any  person  who  may  be  charged  with  any  indictable 
offense  whatever. 


courts. 
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(6.)  Sbo<  YI.     That  he  shall  cause  to  be  prosecuted  the  official  bonds  Also,  deUnqntDt 
of  all  delinquent  officers  in  which  the  state  may  be  intei^sted,  when  the  °^<^^- 
flame  are  dixeoted  to  be  put  in  suit. 

(7.)  Seo.  YII.  That  he  shall  cause  to  be  prosecuted  all  assessors 
and  other  officers  connected  with  the  revenue  laws  of  this  state,  ibr  all 
BQch  delinquencies  and  offiensea  against  those  laws  as  may  come  to  bis 
knowledge.    

(8,)  8»o.  VJJLL.    That  he  nu^  psoseeute  an;^,  aetioa  or  suit  at  law,  where  witi  tobe 
or  in  equity,  authorised  by  the  last  two  sections,  in  the  court  of  oommon>  brought. 
pleaa  in  Franklin  county,  or  in  the  couii  of  cemmon  pleas  of  the  county; 
in  which  the  defendaoty  or  any  one  or  more. of  the  defendanta^  may  ce- 
Bide  or  be  found* 

(9.)  &K}L  IX.    That,  upon  oomplwnt  made  to:  him.  thai^  any  incor-  proeecatioiu    a^ 
poiated  company  has  offended  against  ihe  laws  of  the  state, misused  it»  g^    ^^5£!§ 
Goporate  authority  or  any  of  ita  finmohises  or  privileges,  assumed  fran-  S^  qao^wrratol 
<diise»  or  privities  not  granted  to  it,  or  soiarendered,  abandoned,  or  for-  ^' 
felted  its  corporate  authority  or  any  of  ita  franchises  or  pri^ilegea^  he 
diall.  inquire  into  the  complaint,  and  if  he  should  find?  probable  cause 
fer  so  doing,  cause  proceedings^  in  tl^natore  of  g^o  vxmrrcmto  or  writ 
of  9ew€  fadasy  to  be  instituted,  against  itw^ 

(10;)  l^c.  X.  That  if  it  shall  come  to  his  knowtedge  otherwise  that  i 
any  inoorporated  compaoy  haa  offended  against  the  lawa  of  the  state^ 
Busuaed.  itsi  corporate  mithority  or  any  of  it*  firanohises  oc  privileges, 
assumed  ficanohises  or  privileges^  not  oon^sned,  or  sucrendered,  idban^ 
doned,  or  forfeited  its  corporate  authority  or  any  of  its  firanchisea  or 
privih^ea,  he  shall  cause  proceedings,  in  uie  nature  of  quo  warranto  or 
imt  of  Kvpe  facMi^  to  be  instituted  against  it. 

(H.)  Sbc.  XL  That  he  shall  likewise  cause  such.  piH>eeedingB  tobe  I 
instituted,  audi  diligently  prosecute  the  same,  whenever  directed  so  tO' 
do  by  the  governor,,  the  supreme  oourt^  or  either  house  of  the  general: 
assembly. 

(12.)  Sbo.  Xn.  Thaty  whenever  any  pescson  shall  usurp,  intrude  SMMntuon  tei 
into,  or  unlawfully  bold  or  exercise  any  public  office,  civil  or  military,.  g^^^2wf  ^SoT 
or  any  franchise  or  privilege  within  this  state,  or  any  office  in  any  cor-  nniawAUiy. 
poration  created  by  the  authority  of  thia  state,  or  whatever  any  such 
public  OS  corporate  offices  shall  have  done  or  suffensdiany  act  which,  by 
law,  may  work  a  forfeiture  of  his  term  (^  office,  or  whenever  any 
person  or  numlK«  of  peieona  shall  act  op  aswine  to  a^t  as  a  corpora- 
tion, within  this  state,  withoiU^  being  legally  authorized  so  to  do^  or 
shall  ezescise  or  assume  to  exercise  aa^  fioanchise  or  authority  nob 
warranted  by  law,  within  this  state,  the  attorney  general  may,  upon 
eomplaint  made  torhim^or  upon  Ms  own  motion^  cause  proceedings,  in 
tihe  nature  of  giio  toormnto,  to  be  instituted,  and  the  same  diligently 
prosecuted  to  judgment:  Provided,  however,  that  he  may  refuse  to  iur 
fltitute  proceedings,  as  alboesaid,  except  when  directed  by  the  ffovemoc^ 
the  nipreme  oourt^  or  either  house  of  the  g^ieral  assembly,  unless  some 
responsible  freeholds  of  tha  state  will  become  selator  in  ^<^  cause,  and 
liable  for  the  cost  thereof;  but  whenever  tbe  governor,  the  supreme 
court,  or  either  house  of  the  general  assembly,  may  direct  any  such 
proceedings  to  be  instituted,  he  shall  cause  the  same  to  be  commenced 
and  diligently  proseeuted  upon  his  owa  relation^ 

(13.)  Sxo.  XTTT.     That  he  may  prosecute  any  information,  writ,  where    corpoiA- 
relation,  or  other  proceeding  authorized  by  the  last  four  sections^  in  the  ^£1.***  **  '"^^ 

1  This  ftot  doM  not  repeal  or  siq)er8ede  the  authorUy  of  the  prosecnting  attorney  of 
a  ooontj  to  file  an  information  in  the  nature  of  a  jtio  wxmmiQ,  (Chap.  06.  sec.  1.) 
The  State  ex  rtL  the  Froaeeuting  Attorney  of  Sanduthf  Cknmty  y,  Buekland  et  al,,  b  Ohio 
8t.B«p.21d. 
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^"^^'—  '  ■         ■  ■         •  ■ '  ' 

supreme  court  of  tlie  state,  the  district  cburt  of  Franklin  county,  or  the 
district  court  of  any  county  wherein  such  company  may  have  a  place 
of  business,  or  such  officer  or  officers,  person  or  persons  reside  or  may 
be  found. 
*^«~«M«jw    to      (14.)  Seo.  XIV.     That  it  shall  be  his  du^  to  cause  proper  suits  to 
)r     educational  be  instituted,  at  law  and  in  chancery,  to  enforce  the  performance  of 
*»f»*^  •*«.  trusts  for  charitable  and  educational  purposes,  and  restrain  the  abuse 

thereof,  whenever,  upon  the  complaint  of  others,  or  from  his  own  knowl- 
edge, he  may  deem  that  to  be  advisable,  or  whenever  by  the  governor, 
the  supreme  court,  or  either  house  of  the  general  assembly,  he  may  be 
directed  so  to  do;  which  said  suits  may  be  brought  in  his  own  name, 
upon  behalf  of  the  state,  or  the  beneficiaries  of  the  trust,  in  the  court 
of  common  pleas  of  Franklin  county,  or  in  the  court  of  common  pleas 
of  any  county  wherein  the  trust  property  may  be  situated  or  invested; 
and  which  suit  shall  not  abate  nor  discontinue  by  any  change  of  the 
officer,  but  shall  be  prosecuted  to  final  judgment,  mandate  or  decree,  aa 
if  no  such  change  had  occurred:  Provided,  however,  that  the  attorney 
general  may  refuse  to  institute  proceedings  as  aforesaid,  except  when 
directed  by  the  governor,  the  supreme  court,  or  either  house  of  the 
general  assembly,  unless  some  responsible  ^eeholder  of  the  state  will 
beeome  relator  in  the  cause,  and  liable  for  the  costs  thereof;  but  when- 
ever the  governor,  the  supreme  court,  or  either  house  of  the  general 
assembly,  may  direct  any  such  suit,  he  shall  cause  the  same  to 
be  commenced,  and  diligently  prosecuted,  without  any  other  relation 
[relator]. 
LtgBi  adTioe  to  (1^-)  Seo.  XY.  That  he  shall,  when  required,  give  legal  advice  to 
mraUT«  offlcen,  the  governor,  the  secretary  of  state,  the  auditor  of  state,  the  treasurer 
**  of  state,  the  board  of  public  work^,  the  commissioners  of  the  sinking 
fdnd,  the  warden  and  directors  of  the  penitentiary,  and  the  superin- 
tendent and  directors  of  the  benevolent  institutions  of  the  state,  in  all 
matters  relating  to'  their  official  business. 
And  to  gentni  (16.)  Seo.  XYI.  That  he  shall  also  give  his  written  opinion  upon 
aMombiy;  ^^y  question  of  law,  to  either  house  of  the  general  assembly,  when  re- 

qmred. 

cu^  !5tora«l!      ^^"^'^  ^^^'  ^^^-     ^**  ^®  ^^*^^  advise  the  prosecuting  attorneys 
cnting  attorneys.  ^^  ^^  several  counties,  when  requested  by  them,  in  all  matters  apper- 
taining to  the  duties  of  their  offices. 
Shau       pnpan      (18.)  Seo.  XVIII.     That  he  shall  prepare  suitable  forms  of  con- 
^Sb,  eto.  ^°'  tracts,  obli^tions,  and  other  like  instruments  of  writing/ for  the  use  of 
the  state  officers,  when  requested  by  the  governor,  secretary,  auditor,  or 
treasurer  of  state. 
In  what  oounttoi      (19.)  Sbc.  XIX.     That  he  may  prosecute  any  suit,  information,  or 
ba  proMonted.      Other  suit,  either  at  law  or  in  equity,  m  behalf  of  the  state,  or  in  which 
the  state  may  be  interested  (other  than  prosecution  by  indictment)  in 
the  courts  of  appropriate  jurisdiction  in  Franklin  county,  or  in  the 
courts  of  appropriate  jurisdiction  in  any  other  county,  in  which  the  de- 
fendant, or  any  one  or  more  of  the  defendants,  may  reside  or  be  found : 
Provided,  however,  that  no  merely  civil  suit,  at  law  or  in  eauity,  other 
than  is  authorised  by  the  eiehth  section,  shall  be  commenced  in  Frank- 
lin county,  unless  the  defendant,  or  one  or  more  of  the  defendants,  shall 
therein  reside  or  be  found,  except  the  attorney  general  shall  certify  on 
the  writ  that  he  believes  die  amount  in  controversy  to  exceed  five  hun- 
dred dollars. 
Writ!  bj  mau,      (20.)  Sbo.  XX.     That,  in  all  cases  brought  under  the  provisions  of 
•^  *^  this  act,  the  writ  or  writs  may  be  sent  to  the  sheriff  of  any  county  by 

mail,  and  returned  by  him  in  like  manner,  for  which  the  sheriff  shall  he 
allowed  the  same  mileage  and  fees  as  if  the  writ  or  writs  had  issued  out 
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of  the  court  of  common  pleas  or  district  court  in  liis  own  county,  and 
been  returnable  thereto. 

(21.)  Sec.  XXI.  That,  upon  all  information  or  other  proceedings  when  appearand 
specified  in  the  ninth,  tenth,  and  eleventh  sections,  if  the  writ  or  writs  tLSSt^^i£> 
[]or]  mesne  process,  be  returned  not  found  by  the  sheriff  of  the  county  cation. 
in  which  the  company  is  authorized  by  law  to  have  its  place  of  business, 
the  clerk  of  the  court  in  which  such  information  or  other  proceedings 
may  have  been  filed,  shall  make  out  a  notice  of  the  filing  and  substance 
thereof,  and  cause  the  same  to  be  published,  for  six  consa|utiYe  weeks, 
in  9ome  newspaper  printed  in  the  county  in  which  such  company  is 
authorized,  as  aforesaid,  to  have  its  place  of  business ;  or,  if  no  news- 
paper be  therein  printed,  in  some  newspaper  printed  in  the  city  of  Co- 
lumbus ;  and  an  afiGidayit  of  such  publication,  together  with  a  copy  of 
the  said  notice,  shall  be  filed  in  thie  office  of  the  clerk  aforesaid ;  and 
if  the  company  so  made  defendant,  should  fail  to  answer  or  plead  to  any 
such  information  or  other  proceeding,  within  thirty  days  from  the  filing 
of  the  affidavit  and  copy  aforesaid,  judgment  shall  be  given  upon  the 
de&ult,  in  like  manner  as  if  the  writ  or  writs  had  been  duly  served  and 
returned. 

(22.)  Seo.  XXn.  No  undertaking  or  securitv  shall  be  required  on  No  Mcnrity  hj 
behalf  of  the  state  or  of  any  officer  thereof  in  the  prosecution  or  de-  ▼SSflciuoSj*'' 5 
fense  of  any  action,  writ  or  proceeding;  nor  shall  it  be  necessary  to  ^^^^^^^^^^ 
verify  the  pleadings  on  the  part  of  the  state  or  officer  aforesaid  in  any  SSct  A]^  6, 
such  action,  suit  or  proceeding.  ^®^ ;  56  t.  mo. 

(23.)  Seo.  XXUl.     That  nothing  in  this  act  shall  be  construed  to  vntm  and  whan 
prevent  either  party  to  any  cause  brought  under  its  provisions,  from  £^Sii^"*   ^"^ 
taking  the  depositions  of  such  witnesses  as  reside  out  of  the  county  in 
which  the  cause  may  be  pending,  or  intend  to  leave  the  county  before 
the  time  of  trial,  or  are  unable  to  attend  the  trial  in  person. 

(24.)  Seo.  XXIY.     That  the  attorney  general  shall  keep  an  office  Attomaf      gen- 
in  the  city  of  Columbus,  to  be  provided  and  furnished  at  the  state's  ex-  SJj'iJ,^?**  ^  ^^ 
pense,  and  the  account  for  postage  upon  his  official  correspondence  Hb  poatagca. 
shall  be  audited  and  allowed  by  the  auditor  of  state,  and  paid  out  of 
any  frrnds  in  the  state  treasury  not  otherwise  appropriated. 

(25.)  Sec.  XXY.  That  he  shall  keep  in  suitable  books,  to  be  pro-  shau  ka«p  lagia. 
Tided  for  that  purpose  at  the  state's  expense,  a  register  of  all  actions,  **^  •*•• 
demands,  complaints,  writs,  informations  and  other  suits  prosecuted  or 
defended  by  him  officially,  together  with  all  the  proceedings  had  in  re- 
spect thereof,  and  also  a  register  of  all  written  official  opinions  given  by 
him,  which  said  books  he  shall  deliver  to  his  successor  at  the  expira- 
tion of  his  term. 

(26.^  Sec.  XXYI.    That  he  shall,  in  the  report  required  of  him,  Abatnot  or  at»i 
by  article  third,  section  twentieth,  of  the  constitution,  submit  an  ab-  ******  ^  "'"^ 
staract  of  the  statistics  of  crime  returned  to  him  by  the  prosecuting 
attorneys  of  the  several  counties,  with  a  general  statement  of  the  busi- 
ness under  his  immediate  charge. 

(27.)  Sec.  XXVII.    That  the  act  to  create  the  office  of  attorney  A«tawpaaiad. 
general  and  to  prescribe  his  duties,  passed  the  sixteenth  day  of  Feb- 
ruary, in  the  year  eighteen  hundred  and  forty-six,  and  the  acts  amend-  aT.8teft.4a. 
atory  thereof,  passed  the  twenty-fourth  day  of  February,  in  the  year 
eighteen  hundred  and  forty-eight,  and  the  nineteenth  day  of  March,  *«T.Ste».»4. 
in  the  year  eighteen  hundred  and  forty-nine,  be  and  the  same  are 
repealed. 
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CHAPTER  11. 

ATIOB^£:£S<  AT  LAW. 


1.  Who  IIM7  PFMtfM  iMb  9.  laaUlitfvofatMMgPbi&Ahoir  pMMOuML 

S.  KxMnln>Uon,ete.,  ofappUcMit  fcr  admtiilom  7.  Acts  repealed. 

— Bis<»etli,  eto.  8.  VeeftrproewliigApikrdoa; 

8l  QjielUkntiftin  of  fn^i<<Mi^,  9.  Penelty  ftnr  *bHti£- 

i.  Mtorneyt,  etc.,  may  be  aiMpeiided.— Flo-  10.  Eflbot  of  snspenflon  of  attorney. 

oeedinga  in  aodi  oaae.  li.  Alhmaiica  of  fcea  ht  ttie  ddbnfltng  ofjcriafe 
5.  Applicant  mmt  be  citizen  of  the  U.  Statw>—  nala. 

Who  ahaD  not  practice  law.  li;  Admiaefcrn  of  atndenti  ofliw  QoUegee. 

ite  Aeito  vifiU^tA  tht  admifiloa  mmI'  pmot&oe  of  aHoEneyc  im^  ooaawlon  »t  Iftiib 
[AMMdJUnMry  14,1824.     Xbok  ^tolJm$l,lBaiL    S9  woL  BaL  411.} 

Whi  M^piMMea      (!•)  Section  I.    Be  it  enacted  hyihe  General  Assembly  of  the  SUjJa 
^^'  of  Onto,  That  from  and  after  the  passage  of  this  act,  no  person  shall 

he  permitted  to  practice  as  an  attorney  or  counselor  at  law,  or  to  com- 
mence, conduct  or  defend  any  action,  suit  or  plaint  in  which  he  is  not 
a  party  concerned,  either  hy  using  or  subscrihing  his  own  name,  or  the 
name  of  any  other  person,  unless  he  shall  have  been  previously  exam- 
ined and  admitted,,  oy  any  two  jadges  of  the  supreme  court. 
Xzaminaiion,  (2.)  Sec.  II.    That  wheneYor  any  person  shall  apply  to  any  two 

etc,  of  ajppUcant  judges  of  the  Supreme  court,  to  be  admitted  a3  an  attorney  or  counsel- 
or at  law,  it  shall  be  the  duty  of  the  judges  of  said  court,  either  by 
themselyes,  or  some  person  or  persons  learned  in  law,  by  them  appointejL 
to  examine  such  applicant;  and  if  on  such  examination  had,  the  said 
judges  shall  be  of  opinion  that  the  applicant  is  qualified^  and  is  of  good 
HiiOitii,eio.       moral  character,  they  shall  direct  their  clerk  to  administer  an  oath  of 

office,  and  to  record  the  admission  of  such  applicant 
QTyi^4i..ttifM  or      (3.)  Sbo.  IIL    That  no  person  shall  be  admitted  to  such  examinar 
•w>>*«nt  ^Qu  unless  he  shall  have  previously  resided  one  year  within  this  state, 

took  eflbot  Manh  and  shall  producc  from  some  attorney  or  counselor  at  law,  a  certificate 
18, 1868.  66  jtL  getting  forai  that  such  applicant  is  of  good  moral  character,  and  that 
he  has  regularly  and  attentively  studied  law,  during  the  period  of  two 
years  previous  to  his  application  for  admission,  and  that  he  believes, 
him  to  be  a  person  of  sufficient  legal  knowledge  and  ability  to  discharge 
the  duties  of  an  attorney  or  counselor  at  law :  Provided,  that  any  per- 
son residing  in  this  state,  or  coming  into  this  state  for  the  purpose  of 
making  it  nis  permanent  residence,  upon  producing  satisfactory  evi- 
dence to  the  judges  that  he  has  read  law  for  the  period  of  two  years 
under  the  tuition  of  some  licensed  attorney,  and  has  been  regularly  ad- 
mitted as  an  attorney  or  counselor  at  law  in  some  court  of  record  within 
the  United  Statra,  or  that  he  has  been  in  the  practice  of  law  in  some 
one  of  the  United  States  [or]  territories  thereof  during  the  period  of 
two  years  previous  to  his  application  for  admission,  may  be  admitted  to 
an  examination  at  any  time  by  producing  to  said  judges  satisfactory  evi- 
dence that  such  applicant  sustains  a  good  moral  character,  and  by  satis- 
fying the  judges  afbresaid  by  affidavit  or  oath  that  he  actually  resides 
in  this  state,  or  intends  to  become  a  citizen  thereof.  ^ 

Attomej,   etc        (4.)  Seo.  IV.     That  the  supreme  court  or  court  of  common  pleas 
may  be  ioqiend.  gj^^||  ^^^^  power  to  Suspend  any  attorney  or  counselor  at  law  from 
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practicing  in  their  reepeotiYe  oourte,  for  misconduct  in  office*  or  for  good 
cause  shown :  Provided  always,  that  every  attorney  or  counselor,  before  prooeedings  ib 
he  is  suspended,  shall  receive  a  written  notice  from  the  clerk  of  the  ■«*  <»^ 
court,  stating  distinctly  the  grounds  of  complaint  or  the  charges  exhib- 
ited against  him ;  and  he  ishall,  after  such  notice,  be  heard  in  his  de- 
fanse.  and  shall  be  allowed  reasonable  time  to  collect  and  prepare  testi- 
mony in  his  justification :  Provided,  also,  that,  in  case  of  a  suspension 
by  the  court  of  common  pleas,  an  appeal  may  be  had  to  the  supreme 
eourt.* 

(5.)  Seo.  Y.     That  no  person  diall  hereafter  be  permitted  to  prao-  ai  unMided  and 
tioe  as  an  attorney  or  counselor  at  law  in  any  court  in  this  state  who  is  ia?\«»***M^ 
not  a  citizen  of  the  United  States,  or  who  has  not  declared  his  intention  17. 
of  becoming  a  citizen  of  the  United  States,  and  who  does  not  actually  AimiicantmiutiM 
reside  in  this  state,  any  license  heretofore  granted  to  the  contrary  not-  gj^  ^  ^'^^^ 
withstanding  (except  in  cases  in  which  he  shall  have  been  employed 
before  the  taking  efieot  of  this  act),  or  who  holds  a  commission  as 
jud^  of  the  supreme  court  or  a  court  of  common  pleas,  or  who  is  a  J?ijJ(i^  "^ 
elerk  of  the  supreme  court  or  a  court  of  common  pleas,  in  any  court  of  ^"^^     * 
which  he  is  clerk,  or  who  is  a  sheriff,  coroner,  or  deputy  sheriff:  Pro- 
vided, that  nothing  herein  contained  shall  in  any  wise  prevent  attorneys 
or  counselors  at  law  from  practicRig  in  this  state  who  reside  in  states  or 
territories  which  permit  attorneys  and  counselors  at  law  residing  in  this 
state  to  practice  herein ;  and  provided  further,  that  nothii^  in  this  act 
contained  shall  prevent  any  judge  of  any  of  the  courts  of  this  state  from 
finishing  any  business  by  him  undertaken  in  the  circuit  or  district  courts 
of  the  ifnited  States,  prior  to  his  election  as  judge.     That  the  original 
sections,  three  and  five,  of  ihe  act  to  which  this  is  an  amendment,  be 
and  the  same  are  hereW  repealed.     That  this  act  shall  take  effect  from 
and  after  its  passage :  Provided  that  this  act  shall  in  no  wise  affect  or 
impair  the  provisions  of  an  act  entitled  "an  act  to  regulate  the  admis-  Poit  Me.  (is.) 
sion  of  attorneys  at  law  in  certain  cases,"  passed  April  7,  1856. 

(6.)  Seo.  VI.  That  if  any  suit  shall  be  dismissed  farthe  nonattend-  Liabuity  of  attcv* 
ance  of  an  attorney  practicing  in  any  court  of  record  within  this  state,  such  ^JJ;cutSL  ***^ 
attorney  not  having  a  just  and  reasonable  excuse,  it  shall  be  at  his  costs; 
and  he  shall  be  liable  for  all  damages  his  client  shall  sustain  b^  such 
dismission,  or  any  other  neglect  of  his  duty,  to  be  recovered  in  any 
court  of  record  within  ^is  state ;  and  every  attorney  receiving  mon^ 
for  his  client,  and  ref^ising  or  neglecting  to  pay  the  same  when  demanded, 
shall  be  proceeded.against  in  a  summary  way,  on  motion,  before  any 
court  of  record,  eitner  in  the  county  in  which  judgment  shall  have  been 
rendered  on  which  such  money  shall  have  been  collected,  or  in  the 
county  in  which  such  attorney  or  counselor  shall  reside,  in  the  same 
manner  and  be  liable  to  the  same  penalties  as  sheriffs  and  coroners  are 
liable  to  for  money  received  on  execution. 

(7.)  Ssa  YIL    That  the  act  entitled  "  an  act  regulating  the  admis-  Aennpeiiiit 
•ion  and  practice  of  attorneys  and  counselors  at  law,"  passed  January  ^^ 
twenty-seventh,  eighteen  hundred  and  ten,  and  the  act  amendatory  ^^^^'^^^ 
thereto,  passed  January  twenty-eighth,  eighteen  hundred  and  nineteen,  OhMe,  lotL 
be  and  the  same  are  hereby  repealed. 

I  When  an  attorney  at  law  has  collected  money  for  his  client,  withheld  Its  pay- 
ment, and  applied  it  to  his  own  use,  he  may  be  suspended  for  malpractice.  Hones^ 
and  fidelity  to  clients  are  the  essential  virtues  of  an  attorney's  calling,  and,  whenever 
eoorts  arc  satisfied  that  he  has  lost  these  essential  qualifications^  they  are  wanting  in 
Anr  duties  if  they  do  not  take  away  his  means  and  destroy  his  opportunities  of  mls- 
ehierouB  action.  The  State  y.  Hand,  9  Ohio  Rep.  42.  So,  if  an  attorney  be  guilty  of 
•fieial  delinquency  or  base  immorality,  he  may  be  suspended  from  practice.  Tk€ 
"'    r  T.  Chapman,  11  Ohio  Rep.  430.    See  also  section  (9)  of  this  Chapter. 
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This  act  Bball  take  effect  and  be  in  force  from  and  aQier  the  first  day 
of  June  next. 

An  Act  to  Amend  the  act  to  regnUte  the  admbsion  and  praotioe  of  attomejB  and 

oonnBelors  at  law. 

[BtMMcr/omiarir  8,  and  (aoi^«o</MV  1,1846.    UnoLOaL^.] 

Fee  tor  pto^xtng  (^0  ^^^*  ^*  ^^  ^  enacted  by  the  Chneral  Assembly  of  the  State  of 
a  pardon ;  OhiOy  That  it  shall  not  be  lawful  for  any  attorney  or  counselor  at  law 

to  ask,  demand,  or  receive,  either  directly  or  indirectly,  any  fee  or  re- 
ward for  procuring  or  attempting  to  procure,  the  pardon  of  any  person 
convicted  of  a  crime  or  offense  a^nst  the  laws  of  this  state.  €» 
FenaitT  for  tak-      (^'^  ®^^*  ^^*    '^^^  person  offending  against  the  provisions  of  the 
k£*^  *  preceding  section,  may  be  proceeded  against  under  the  fourth  section  of 

the  act  to  which  this  is  amendatory,  a 
ufeet  of  mmmt  ^^'^  ^^^'  ^^'  Whcu  any  attorney  or  counselor  at  law  shall  be 
■ion  ofatton^*  Suspended  from  practice  under  the  provisions  of  this  act  or  of  the  act  to 
which  it  is  amendatory,  such  suspension  shall  extend  to  all  the  courts 
in  this  state,  whether  die  judgment  shall  be  pronounced  by  the  supreme 
court  or  the  court  of  common  pleas:  Provided,  that  nothing  herein 
contained  shall  be  construed  to  take  away  the  right  of  appeal  to  the 
supreme  court,  secured  to  the  party  by  the  said  fourth  section  of  the 
act  to  which  this  is  amendatory,  a 

This  act  shall  take  effect  on  the  first  day  of  July  next. 

An  Act  to  regnlate  the  fees  of  attornejs  and  eonnselon  at  law. 
[i\MMdJrar«fc4,1844.    4S  mI.  flBot  28.] 

Allowance  of  ftea      ^^^'^  ^*^'  ^*     -B^  t^  enacted  by  the  General  Assembfy  of  the  State  of 

for    defending      Ohio^  That  it  shall  not  be  lawful  for  the  county  auditor  of  any  county 

^°^M3hai)  88  "*  ^^^^^^  ®***®  *^  audit  or  idlow  any  account,  bill,  or  claim  hereaiter,pre- 

eec.^.)^^'    *  sented  by  any  attorney  or  counselor  at  law,  for  services  performed 

under  the  provisions  of  the  fourteenth  section  of  the  act  entitled  "an 

act  directing  the  mode  of  proceeding  in  criminal  cases,"  until  said  ac- 

count)  bill,  or  claim  shall  have  been  examined  and  allowed  by  the 

county  commissioners  of  the  proper  county,  and  the  amount  so  allowed 

for  such  services  certified  by  said  county  commissioners. 

An  Aot  to  regnlate  the  admisiion  of  attorneys  at  law  In  oertain  oases. 
[PkiMad  ondftwii  4^  4prfl  7, 1866.    63  mL  Stat  71.] 

AdmiHion.eto.,or  (^^0  ^^^*  ^'  ^^  ^  enacted  by  the  General  Assembly  of  the  Staie  of 
■todente  of  Uw  Ohio^  That  it  shall  be  the  duty  of  the  district  court  in  any  county 
-"'*-—  where  there  is  located  a  law  college,  duly  incorporated  under  the  laws 

of  this  state,  on  application  in  writing,  signed  by  some  member  of  tho 
faculty  of  said  college,  to  appoint  a  committee  of  not  less  than  three 
nor  more  than  seven  attorneys  at  laW;  whose  duty  it  shall  be  to  attend 
the  commencement  exercise  of  said  college,  next  after  said  appoint- 
ment, and  examine  such  student  or  students  of  said  college  as  may 
present  themselves  for  examination,  in  reference  to  their  qualifications 
to  practice  law,  and  to  give  such  student  or  students  as  shall,  in  the 
opinion  of  a  majority  of  said  committee,  be  so  qualified,  a  certificate  of 
such  qualification. 

(13.)  Seo.  II.  Any  person  who  is  a  citizen  of  the  United  States, 
ana  shall  have  resided  within  this  state  one  year  next  preceding  his 
application  for  admission  to  the  bar,  and  of  the  age  of  twenty-on« 

(«)  Bepealed.   Snp.  M. 
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years,  on  presentation  of  sncli  certificate  as  is  mentioned  in  the  preced- 
ing section  to  the  supreme  court,  or  any  district  court  in  this  state, 
shall,  on  receiying  the  oath  prescrihed  by  law,  be  admitted  to  piactice 
Oftw  in  all  the  courts  of  this  state,  without  further  examination.^ 


CHAPTER  12. 

AUDITOR  OF  COUNTT. 


■Mil  III!!  tBOnOK 

1.  Xtootioiiof  oonnlTuidttor;— termofofflo^— .  17.  Further  duties  m  to  tr»iisfcn.— Beoorder't 
Wbere  to  keep  his  office.  daties.— Auditor    may    cancel    transtet 

i-  —Hie  bood  and  oath.  fhtndolently  procured. 

8.  Snite  agelnat  him  for  official  deUnquenciee.  18.  He  may  examine  records  flnee  of  charge. 

Hif  remoral  from  office.— -The  Tacancj.  19.  How  he  may  make  ont  duplicate. 

4.  Who  may  sue  on  his  bond,  and  for  what.  20.  To  correct  errors  in  duplicate. 

6.  FaOnre  to  glre  bond,  etc,  Shan  vacate  office.  21.  When  and  how  to  settle  with  treasnrer.— 
8.  Vacancy,  how  filled.  Treasurer  liable  for  balance.— Statement 

7.  Appointment,  eto.,  of  deputy.  of  balances  to  be  forwarded  to  auditor  of 

8.  Who  ineHgibbto  the  office.  state. 

9.  Auditor  and  deputiee  may  administer  oaths.  82.  How  auditor  to  keep  accounts  with  town* 
10.  Auditor's  duty  as  cIsriL  of  county  oornmis-  ships,  cities,  villaMS,  and  special  road  or 

sloners.  school  districts.— To  give  onlers  for  ftmds 

U.  Delirery  of  books  to  sucoeesors.  to  treasurer  of  each,  upon  certificate  of 

12.  Account  with  treasurer,  and  filing  receipts.  official  character. 

IS.  Claims  against  the  county,  how  paid ;— Au-  23.  How  delinquent  lands  sold  by  county  tress 

ditor's  warrant ;— Account  thereoC  urer. 

14.  When  to  flimish  assessor  with  lists  of  lands.  24.  How  to  proceed  if  purchaser  &ils  to  pay. 

15,  16.  His   duty   in   making   transfers— And  26.  Auditor  or  deputy  to  attend  sales  and  make 

when  assessor  to  Talue  piuts  of  translbrred  a  record  thereof. — ^To  forward  a  copy  of 

land.  record  to  auditor  of  state. 


1  This  act  not  affected  by  the  proyisions  of  the  amendatory  act  contained  in  (3)  and 
(5)  sections  of  this  chapter.  55  yol.  Stat.  17.  For  to  those  amendi^^ente  was  appended 
this  proTiso :  **  Prorided,  that  this  act  shall  In  no  wise  affect  or  impair  the  provisions 
of  an  aet  entitled '  an  act  to  regulate  the  admission  of  attorneys  at  law  m  certain 


A  oontraot  with  an  attorney,  that  he  shall  proseonte  snits  for  the  recorery  of  prop* 
ntj,  and  reoeive  part  of  the  property  reoovered  as  a  compensation  for  his  servioes,  and 
that  no  compromise  shall  be  made  unless  he  join  in  it,  is  illegal  and  void.  Key  r. 
VatUer,  1  Ohio  Rep.  132. 

One  acting  in  cooH  as  an  attorney  in  fact  will  be  presumed  to  have  satisfied  the 
•ourt  of  his  power  to  aot,  and  the  proceedings  can  not  be  oollaterally  impeached  by 
the  party  atfeoted,  because  the  record  does  not  show  such  proof  to  have  been  made. 
PUUbwry  et  aL  r.  DMg<m*9  adm'r,  9  Ohio  Bep.  117.  But  a  party  for  whom  an  attor- 
ney appears  in  court  without  authority  is  not  concluded  by  the  acta  of  such  attorney. 
And,  where  in  such  ease  judgment  has  been  entered  against  the  party,  the  court  will, 
on  motion,  set  it  aside.  Oritehfield  r.  Porter,  8  Ohio  Rep.  518 ;  Abemathy  v.  LcUimort 
0t  aL,  10  Ohio  Rep.  286. 

Aequiescenoe  to  an  order  of  court  by  the  attorney  of  record,  or  one  who  appears  for 
him  at  his  request,  in  general,  binds  the  party.  Treawrer  of  Champaign  Ck>.  r,  Nat' 
Itm,  1  Ohio  Rep.  270. 

In  a  suit  in  chancery,  brought  by  a  defendant  to  a  judgment,  against  his  oo-defend- 
ante,  for  contribution,  the  attorney  who  appeared  for  the  defendanta  in  the  suit  at 
law  is  a  competent  witness  for  the  defendants  in  chancery,  to  prove  that  he  was  not 
authorised  to  appear  for  them.     Cox  v.  Hill  et  aL,  3  Ohio  Rep.  411. 

The  creditor  in  an  execution  may  claim  the  benefit  of  a  purchase  made  by  his  at- 
torney, especially  if  the  whole  debt  is  not  paid ;  but  he  must  assert  his  ri^ht  in  a 
reasonable  time.     Wade  v.  Pettibone,  11  Ohio  Rep.  57;  14  Ohio,  557. 

An  attorney  at  law  who  has  been  employed  to  collect  a  claim  has  no  power  to  sell 
it,  unless  by  express  authority  from-  his  client.  After  judgment  or  decree  his  author- 
i^  extends  only  to  issuing  execution  and  receiving  the  debt.  Card  t.  Walbridge  el 
wi.,  18  Ohio  Bep.  411. 
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26.  OortttoateofpnrcluMe. — Dotyofooontysur-  44.  Auditor  mAy  discharge  from  ImprlBonnMnt 

Teyor  under  such  certiflcatee.  an  Insolvent  who  owes  fine,  etc. 

S7.  When  surrey  and  deeds  shall  be  made.  46.  Fees  for  transftrt  not  to  expeed  one  dollar. 

28.  Certificates  assignable.  46.  Filing  away  tax  statements;   how  done.— > 

29.  When  auditor  to  make  deeds.— When  two  or  Audltor*s  ftes  therefor. 

more  tracts  nro  sold  to  one  purchaser,  47.  Auditor  to  transfer  land  sold  for  taxes, 

auditor  to  make  one  deed.  48.  Publication  of  list  of  delinquent  lands.  No- 

80.  Title  by  deed  and  its  eflect  as  erldence.  tice  of  sale ; 

81.  Purchaser  of  the  interest  of  Joint  tenant,  49.  Oopy  to  be  inserted  at  ibot  of  record  of  de- 
'           etc.,  to  hold  in  common.  llnquent  list;  certiiloftte  as  to  their  publi- 

82.  Lien  of  tax  purchaser  for  purchase  money,  cation. 

etc.,  if  sale  invalid.  60.  Auditor  to  compare  delinquent  list  with  du* 

83.  Sale  not  invalid  if  tract  charged  In  wrong  plicate. 

name.  61.  Proceedings  when  delinquent  list  not  pnb- 

84.  Auditor  may  make  deeds  Ito  lands  heretofore  lished; 

sold.  62.  — And  when  land  omitted  from  duplicate. 

86.  When  oertiflcates  have  been  lost  or  destroyed,  63.  Fees  for  publication  of  delinquent  or  for* 
how  deeds  made.  felted  list. 

86.  How  auditor  to  keep  minutes  of  deeds  made;  64.  Pi^er  containing  lists  to  be  sent  to  andltM* 

87.  — ^And  to  note  redemption  of  lands.  state,  and  printer's  account. 

88.  Lands  not  sold  forfeited  to  the  state. — Audi-  66.  Provisions  as  to  rates  of  taxation  resulting 

tor  to  return  list  of  same  to  auditor  of  in  fhictions,  etc 

state.— To  retain  same  on  his  duplicate.        66.  Auditor  to  fhmish  assessors  blanks  for  tak- 

89.  Forfeited  lands ;  how  redeemed.  ing^  number  of  acres  of  wheat,  rye,  barley, 

40.  Auditor  to  chane  treasurer  witii  all  moneys  etc,  and  to  forward  statements  to  conunis- 

received  on  forfeited   lands,  and   report  sioner  of  statistics.  Acts  repealed.  Swan's 

same  to  auditor  of  sUtc  B.  8.,  62, 70, 71,  72,  73 ;  66  Laws,  21 ;  Gur- 

41.  Auditor  of  state  to  ftimlsh  forms  to  county  wen's  B.  S.,  630, 1496, 781,  949, 1020,  I486, 

auditors.  1248, 1748 ;  Ourwen's  Laws,  620,  886,  631, 

42.  Sale  ofland  for  taxes  rsgulariy  paid,  void;—  688,881,802,989. 

Proceedings  In  such  case.  67.  In  what  cases  survey  of  land  sold  for  taxes 

43.  When  auditor  may  make  deeds  for  lands  In  dispensed  with. 

other  oountieB. 

An  Aot  presoribing  the  duties  of  ooantj  anditon • 
iPa»$edaMdtook^€etApraAtl8B».    66  vol  SaL  US.'] 

Biectionof  »unty  (1.)  SECTION  1.  Be  it  enacted  by  the  General  Assemhh  of  the  State 
auditor.  ^  OhiOj  That  tbere  shall  be  elected  hereafter  by  the  qualified  electors 

of  each  organized  county  in  this  state,  on  the  second  Tuesday  of  Octo- 
— TermofciBce;    ^^}  biennially,  one  county  auditor,  for  each  county,  who  shall  hold  his 

office  for  two  years,  from  the  first  Monday  of  March  next  succeeding 
—Where  to  keep  his  election,  and  until  his  successor  is  elected  and  qualified,  and  shall 
his  office;  ^^^^  ^^  ^^^^^  ^^  ^^^  ^^^  ^^  justice  of  his  county. 

His  bond  and  (2.)  Sec.  II.  Each  county  auditor,  previous  to  entering  upon  the 
^^^ '  duties  of  his  office,  shall  give  bond,  with  two  or  more  sureties,  to  the 

acceptance  of  the  commissioners  of  the  county,  in  such  penal  sum,  not 
less  than  two  thousand  dollars,  nor  more  than  twenty  thousand  dollars, 
as  the  said  commissioners  may  require,  payable  to  the  state  of  Ohio, 
and'<conaitioned  for  the  faithful  discharge  of  the  duties  of  his  office; 
and  shall  also  take  and  subscribe  an  oath  or  affirmation,  to  be  indorsed 
upon  the  said  bond,  that  he  will  faithfrilly  and  impartially  discharge 
the  duties  of  his  office  to  the  best  of  his  skill  and  ability;  which  bond, 
so  indorsed,  shall  be  deposited  with  the  county  treasurer,  and  be  by 
him  carefVilly  preserved. 
Stti^ *gs|j»rthJm      (S.)  Sbo.  III.    If  any  county  auditor  shall  fail  to  make  settlement, 
quenctes;         '  OT  fail  to  pay  over  all  moneys  with  which  he  may  stand  charged,  at  the 
time  and  in  the  manner  prescribed  by  law,  or  shall  misapply  any  money 
which  may  come  into  his  possession  in  the  discharge  of  his  official  du- 
ties, it  shall  be  the  duty  of  the  counbr  commissioners  to  cause  suit  to 
be  instituted  against  such  auditor,  and  hb  sureties,  in  the  court  of  com- 
mon pleas  of  ^e  said  county,  or  other  court  having  jurisdiction  in  such 
cases.    That  whenever  suit  shall  have  been  commenced  against  any 
delinquent  county  auditor  in  manner  as  aforesaid,  the  commissioners  of 
^jwuoTai  from  g^Qj^  county  may,  at  their  discretion,  remove  such  auditor  from  office, 
The  vacancy.        *°^  appoint  some  pcTson  to  fill  the  vacancy  thereby  created,  as  hereto- 
fore by  law  provided. 
Who  mny  sue  on      (4.)  Seo.  IY .    Suit  may  be  instituted  on  such  bond,  against  the 
tbatt"'*'  *°**  **  coun^  auditor  and  his  securities,  in  the  name  of  the  state  of  Ohio,  and 
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for  the  nse  of  ihe  state,  county,  or  any  party  or  persons  injured  by  the 
nuBConduct  in  office  of  the  auditor,  or  by  the  omission  of  any  duty 
required  of  him  by  law.^ 

(5.)  Sec.  V.     If  any  person  elected  to  the  office  of  county  auditor  F»flm»  to  rfts 
shall  not  give  bond,  and  take  the  oath  or  affirmation  as  required  in  the  JSite^i; 
second  section  of  this  act,  on  or  before  the  first  Monday  or  March  next  ' 
after ^his  election,  the  office  shall  be  considered  vacant. 

J 6.)  Sec.  VI.  When  a  vacancy  shall  happen  in  the  office  of  county  y^jan^^,  tow 
itor,  either  from  death,  removal  out  of  the  county,  resignation,  fail-  flUed. 
ure  to  give  bond,  or  from  any  other  cause,  the  county  commissioners 
of  the  proper  county  shall  appoint  some  suitable  person  to  fill  such  va- 
cancy; and  the  person  so  appointed  shall  give  bond,  and  take  and  sub- 
scrilie  an  oath  or  affirmation,  as  required  in  the  second  section  of  this 
act,  and  shall  hold  his  office  until  the  next  annual  election  to  be  held 
in  such  coun^,  and  until  his  successor  shall  ^e  elected  and  qualified. 

(7.)  Sec.  VII.  When  any  county  auditor,  having  no  deputy,  shall  Appointmwt, 
be  unable,  by  reason  of  sickness,  or  from  any  other  cause,  to  perform  ^^*  °^  ***p^- 
the  duties  of  his  office,  within  the  time  specified  by  law/ for  their  per- 
formance, or  when  both  the  auditor  and  his  deputy  shall  be  so  disabled 
by  sickness  or  otherwise,  the  county  commissioners  of  the  proper 
county  shall  appoint  some  suitable  person  to  do  and  perform  the  duties 
of  county  auditor,  during  such  disaoility,  and  may  require  of  the  per- 
son so  appointed,  such  bond  and  security,  for  the  faithfril  discharge  of 
iLe  duties  of  the  appointment,  as  they  shall  deem  expedient 

(8.)  Sec.  YIII.    No  judge  of  the  supreme  court  or  of  the  court  of  wbo  ineUgibie  to 
common  pleas,  or  clerk  of  either  of  said  courts,  county  commissioner,  ****  ***^- 
county  recorder,  county  surveyor  or  county  treasurer  shall  be  eligible 
to  the  office  of  county  auditor. 

(9.)  Sec.  IX.  The  county  auditors  and  their  deputies  are  hereby  Auditor  tnd  dop. 
authorized  to  administer  any  oath  or  affirmation  rendered  necessary  to  2!^JatSs.*^°^' 
the  performance  of  any  of  the  duties  of  their  respective  offices.' 

(10.)  Sec.  X.    The  county  auditor  shall  by  virtue  of  his  office,  be  Auditor*!  doty  m 
clerk  to  the  board  of  county  commissioners  of  his  county,  and  shall  ^^^joiS^^ 
keep  an  accurate  record  of  their  corporate  proceedings,  and  shall  care- 
fully preserve  all  the  documents,  books,  records,  maps  and  other  papers 
required  to  be  deposited  or  kept  in  his  office. 

(11.)  Sec.  XI.     Each  county  auditor,  on  going  out  of  office,  shall  Deiitwyof  boou 
deliver  up  to  his  successor  in  office  all  the  moneys,  books,  records,  *<>'"«*«T*- 
maps,  documents,  papers,  vouchers  and  other  property  in  his  hands  be- 
longing to  the  county;  and  in  case  of  the  death  of  any  county  auditor, 
his  personal  representative  shall,  in  like  manner,  deuver  up  all  such 
books,  moneys,  records,  maps,  documents  and  other  property. 

(12.)  Sec.  XII.  The  county  auditor  shall  keep  an  accurate  account  Acoonnt  with 
current  with  the  treasurer  of  his  county;  and  when  any  person  shall  SSJ^SiipS'' 
deposit  with  the  auditor  any  receipt  given  by  the  treasurer  for  any 

1  Where  an  aetion  against  the  auditor  for  nonfeasance  and  misfeasance  in  office, 
which  resulted  in  injury  to  the  countj,  was  barred  by  a  statute  limiting  actions 
against  officers  for  these  causes  to  one  year,  it  was  held  that  the  same  limitation  con- 
ititnted  a  sufficient  bar  to  any  action  against  his  sureties  on  his  official  bond.  TAe 
Aate  T.  Bhke  ei  al.,  2  Ohio  St.  Rep.  147.  This  holding  was  in  affirmance  of  MomU 
PleamaU  Bank  y.  Cbmooy,  18  Ohio  Rep.  234,  which  was  a  suit  on  a  sheriff's  bond. 

S  The  power  to  administer  oaths  is  incidental,  it  is  said,  to  no  office,  except  the  ju- 
didal.  It  must  be  conferred  by  statute,  either  directly  or  by  implication,  or  ministe- 
rial offieers  do  not  possess  it.  Hence  it  was  held,  that  until  the  act  of  February  28, 
1824,  was  passed  (Chase,  1376,  sec.  6),  which  contains  a  provision  similar  to  the  sec- 
tion to  which  this  note  is  appended,  a  county  auditor  haa  no  authority  to  administer 
an  oath  to  the  county  collector  to  veriiy  his  return  of  the  delinquent  list;  and  a  tax 
title  aoqoired  under  a  list  so  sworn  to  was,  therefore,  invalid.  Let—  e/  Htmmom  t« 
JMbmM,  9  Ohio  Rep.  03. 
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money  paid  into  the  treasury,  the  auditor  shfll  file  such  receipt  in  hia 
office,  and  shall  charge  the  treasurer  with  the  amount  thereof. 
Claim!    acainit       (13.)  Seo.  XIII.     No  claims  against  the  county  shall  be  paid  oth- 
t^^ county,  bow  g^^jg^  ^j^^u  ^pon  the  allowance  of  the  county  commissioners  upon  the 
>  warrant  of  the  county  auditor,  except  in  those  cases  in  which  the 

amount  due  is  fixed  by  law,  or  is  authorized  to  be  fixed  by  some  other 
person  or  tribunal,  in  which  cases  the  same  shall  be  paid  upon  the  war- 
rant of  the  county  auditor,  upon  the  proper  certificate  of  the  person  or 
tribunal  allowing  the  same :  ^  Provided,  that  no  public  money  shall  be 
disbursed  by  the  county  commissioners,  or  any  of  them,  but  the  same 
Auditor*!  ma-  shall  be  disbursed  by  the  county  treasurer  upon  the  warrant  of  the 
''^^'  county  auditor,  specifying  the  name  of  the  party  entitled  to  the  same, 

on  what  account,  and  upon  whose  allowance,  if  not  fixed  by  law;  and 
Aoooont  thateoft    all  such  Orders  shall  be  progressively  numbered,  and  the  number,  date 
and  amount  of  each,  and  the  name  of  the  person  to  whom  payable,  and 
the  purpose  for  which  drawn,  shall,  at  the  time  of  issuing  the  same,  be 
entered  in  a  book  to  be  kept  by  the  auditor  for  that  purpose. 
wh«n  to  ftirniah      (14.^  Sec.  XIV.    The  county  auditor  shall  annually,  on  or  before 
MMMw  with  Uito  ^^  fifteenth  day  of  April,  make  out  and  deliver  to  the  assessor,  a 
schedule  of  all  lands  and  town  lots  within  his  county  which  are  found, 
from  his  knowledge  or  from  the  certificate  of  the  auditor  of  state,  to 
have  become  subject  to  taxation,  and  which  have  not  been  appraised 
for  that  purpose,  directing  such  assessor  to  assess  the  same,  and  make 
return  tWeof  to  him  on  or  before  the  third  Monday  of  May  next 
ensuing. 
His  duty  m  mak-      (1^)  ^EO.  XV.    When  an  alteration  of  any  list  entered  on  the  grand 
ing  truiafen.       levy  may  become  necessary,  by  reason  of  the  partition  of  any  tract  of 
land  or  town  lot,  the  county  auditor,  on  receiving  information  thereof, 
shall  transfer  to  the  several  parties  in  partition  the  portion  set  apart  to 
him,  her  or  them,  particularly  describing  the  parts  so  transferred ;  and 
shall  apportion  ana  transfer  the  valuation  of  such  land  or  town  lot  to 
the  several  parties  in  proportion  to  their  respective  interest  therein, 
previous  to  such  partition. 
Sum  ;  (16.)  Seo.  X  VI.    When  any  county  auditor  shall  be  satisfied  that 

the  transfer  of  any  land  or  town  lot,  or  any  part  thereof,  has  become 
necessary,  by  reason  of  a  sale  thereof,  or  any  part  thereof,  for  taxes,  a 
sale  by  a  sheriff  or  other  officer,  by  virtue  of  an  execution,  order  of 
court,  or  decree  in  chancery,  or  by  reason  of  a  devise  or  descent,  he 
pMruTo/tran^  shall  make  such  transfer;  and  in  such  case,  if  a  part  only  of  the  tract 

redUnd;  »_-.^^_^»_-__._««_«_««___._^«.._.»^_.-«-_^«-—_^_,.^— «-_.__.— _-^«_»«____»_. 

1  If  the  auditor  refuse,  in  a  proper  ease,  to  give  an  order  for  the  fees  due  to  a  con- 
stable for  pursuing  a  ftigitire  trom  justice  under  a  justice's  warranty  he  may  be  com- 
pelled by  mandABUs ;  but  his  refttsal  to  audit  the  account  will  not  raise  an  implied 
promise  by  the  county  to  pay.  Smitk  y.  The  Cbrnwu'wonart  of  Porioffe  OouiUv,  9  Ohio 
Kep.  25.  The  writ  of  mandamus  will  not  be  allowed  against  a  county  auditor  who 
refuses  to  audit  an  assistant  appraiser's  account  that  has  not  been  finally  acted  upon 
by  the  county  commissioners,  where  in  such  case  the  statute  requires  that  the  aooount 
must  be  acted  upon  by  them,  and  that  they  must  be  satisfied  of  the  performance  of 
the  serrioe  before  the  auditor  can  legally  issue  any  order  upon  the  treasury.  J^met 
y.  The  Auditor  of  Pbrtage  County,  12  Ohio  Rep.  54,  58.  But  where  it  becomes  neces- 
sary for  the  sheriff  to  furnish  food,  etc.,  to  juries  impanneled  in  capital  oases,  the 
court  will  allow  the  account  for  such  expenditures,  as  a  necessary  incident  to  their 
powers,  and  will  compel  the  county  auditor,  by  mandamus,  if  necessary,  to  draw  his 
order  upon  the  treasurer  for  the  amount  expended  by  the  sheriff.  The  State  ex  reL 
ffooner  y.  Anmknmg,  19  Ohio  Rep.  110. 

Mandamus  will  not  lie  to  compel  the  auditor  of  a  oonnty  to  draw  an  order  on  the 
treasurer  of  the  oountr,  where  the  auditor  has  not  the  right  to  fix  the  amount  to  be 
drawn  for,  unless  snch  amount  has  been  aecertained  and  liquidated.  Nor  can  the 
auditor,  where  he  has  not  the  power  to  fix  the  sum  for  which  the  county  is  to  be 
chargeable,  by  any  admission,  in  a  proceeding  by  mandamus,  bind  the  county  in  refers 
•noe  to  the  amount  of  liabiUty.  Oommiationere  of  PvOMtm  Cowntv  y.  T\e  Awditor  nf 
Alien  County,  1  Ohio  St.  Rep.  822. 
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of  knd  or  town  lot  sball  be  transferred,  the  proportion  of  the  vmlua- 
tion  to  be  transferred  therewith  shall  be  ascertained  bj  the  assessor; 
and  ibr  that  pnrpose  the  avditor  shall  Ornish  the  assessor  with  a  list 
of  saoh  lands  and  town  lots,  at  the  time  specified  in  the  fourteenth  sec- 
tion of  this  aet  for  deltrering  t^  schedule  therein  named. 

(17.)  Sbo.  XVII.  When  the  transfer  of  any  land  or  town  lot,  or  —Farther  duty »« 
any  part  thereof,  shall  beeome  necessary  by  reason  of  a  sale  or  con-  to  trMmftn. 
feyance  by  deed,  and  siieh  conyeyance  shall  be  for  the  entire  tract  or 
lot,  or  part  thereof,  as  charged  on  the  duplicate,  such  transfer  shall  be 
mide  by  the  county  auditor,  upon  presentation  of  such  deed,  by  the 
purchaser  or  hb  agent;  and  in  oa«e  such  conyeyance  shall  be  for 
Ices  than  the  whole  tract  or  lot,  or  part  thereof,  as  charged  on  the  du- 
plicate, said  county  auditor  shall  transfer  the  same,  wheneyer  the  seller 
nnd  purchase  shall  agree  thereto  in  writing,  dgned  by  them,  or  per- 
sonally, before  ike  au£tor  shall  tugree  upon  tiie  amount  of  yaluation  to 
be  transferred  therewith;  but  if  the  seller  and  purchaser  can  not  agree 
as  to  the  amount  of  ymluation  to  be  transferred,  the  auditor  shall  plaoe 
said  portion  of  hmd  or  lot  on  the  Utrt,  to  be  by  him  mode  according  to 
the  sixteenth  aoetioQ  of  this  act;  and  the  yalue  thereof  shall  be  ascer- 
tained a»d  returned  by  the  assessor  in  the  same  time  and  manner  of 
otiier  lands  contained  in  said  Hstw  And  such  auditor  shall  indorse  on 
all  deeds  QHSffporting  to  be  the  deeds  of  unconditional  conyeyance  of 
real  estate),  which  may  be  presented  to  him  fbr  transfer,  the  eyidence 
in  writing,  with  hie  siguoture  thereto,  of  the  pr<^r  entry  of  such  trans-  * 

fer  haying  been  made  according  to  law,  in  his  oiftce,  unless  the  same  ^' 

shall  be  for  knds  not  entered  for  taxation  on  the  books  of  the  county 
auditor,  in  which  case  he  shaU  indorse  thereon,  "not  entered  for  taxa- 
tion;" and  it  shall  be  the  duty  of  eadii  oounty  recorder,  before  record- 
ing such  deeds,  to  require  the  indorsemenrti  to  be  made  as  aforesaid,  at 
tiie  expense  of  the  party  interested :  Proyided,  that  if  the  county  au- 
ditor shall  be  satisfied  that  tiie  proportion  of  the  yaluation  so  agreed 
to  be  transforred  is  greater  than  the  proportional  yalue  of  the  land  or 
lot  to  be  transferred  therewith,  and  that  such  agreement  was  made  by 
eoUusion  of  the  parties,  and  with  a  yiew  fraudukntly  to  eyade  the  pay- 
ment of  any  taxes  which  might  be  legally  assessed  on  the  entire  tract 
or  lot,  he  may  refose  to  make  such  transfer;  and  when  any  such  trans- 
fer hais  already  been  proeured  by  such  fraudulent  agreement,  the  same  ^^*SiSSL?°" 
shall  be  canceled  by  the  aaditcw,  and  the  land  or  lot  so  transforred  shall  frandafoatiy  pro 
be  charged  with  taxes  in  the  same  manner  as  though  such  transfer  had  ^'^^'^ 
not  been  made. 

(18.)  Sbo.  XVIII.     The  county  auditor,  in  order  to  the  perform-  He  may  examine 
ance  of  the  duties  herein  required  of  him,  shall,  at  all  reasonable  times,  ^^^   *^   ^ 
haye  a  right  to  examine  the  records  of  deeds  in  his  county,  free  of 
charge. 

(19.)  S«o.  XIX.    Any  county  auditor  in  tikis  state  may,  in  making  Howhemaymake 
out  his  duplicate  of  taxes,  place  each  town  lot  in  its  numerical  order,  out  duplicate. 
and  each  separate  pared  of  land  in  each  and  eyery  township  according 
to  the  numerical  order  of  the  section. 

(20.)  Sxa  XX.  The  county  auditor  shall,  from  time  to  time,  cor-  To  eoneet  < 
rect  all  errors  which  he  shall  diseoyer  in  his  duplicate,  either  in  tiie  *"'>«p"«^ 
name  of  the  person  charged  with  taxes,  the  description  of  land  or  other 
property,  or  in  the  amount  of  such  tax ;  and  when  the  auditor  is  satk- 
ned,  after  having  deiiyered  the  duplicate  to  the  county  treasurer  for 
collection,  that  any  tax  tiiereon,  or  any  part  tiiereof,  has  been  errone- 
ously or  improperly  charged,  he  may  giye  to  the  person  charged  there- 
with a  certmcate  to  that  effect,  to  be  presented  to  said  treasurer,  who 
shall  deduct  the  amount  from  said  tax. 
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When  and  how  to      ^21.)  Seo.  XXI.     The  county  auditor  Bball  attend  at  his  office,  on 
nwr.         *'*^  or  before  the  fifteenth  of  February,  and  also  on  or  before  the  tenth  day 
of  August,  annually,  to  make  settlement  with  the  treasurer  of  his  county, 
and  ascertain  the  amount  of  taxes  with  which  such  treasurer  is  to  stand 
charged ;  and  the  auditor  shall,  at  each  August  settlement,  take  from 
the  duplicate,  previously  put  into  the  hands  of  the  treasurer  fbr  oolleo* 
tion,  a  list  of  all  such  taxes  as  such  treasurer  shall  have  been  unable  to 
collect,  therein  describing  the  property  dn  which  said  delinquent  taxes 
are  charged,  as  the  same  is  described  on  such  duplicate,  and  shall  note 
thereon,  in  a  marginal  column,  the  several  reasons  assigned  by  such 
treasurer  why  such  taxes  could  not  be  collected ;  and  such  last  men- 
tioned list  shall  be  signed  by  the  treasurer,  who  shall  testify  to  the  cor- 
rectness thereof,  under  oath  or  affirmation,  to  be  administered  by  the 
auditor;^  and  in  making  such  list,  the  delinquencies  of  each  township 
shall  be  kept  separate  and  distinct;  and  after  deducting  the  amount  of 
taxes  so  returned  delinquent  and  the  collection  fees  allowed  the  treas- 
urer, from  the  several  taxes  charged  on  the  duplicate,  in  a  just  and 
TreMonr    UaUe  ratable  proportion,  the  treasurer  shall  be  held  liable  for  the  balance  of 
^temenrof  bia-  ^^^^  taxes;  and  the  auditor  shall  certify,  in  the  manner  required  by 
ftnoes  to  be  fori  law,  the  balance  due  to  the  state,  the  balance  due  to  the  county,  the 
jwirtji  to  Mditor  balance  due  for  road  purposes,  and  the  balance  due  to  the  townships, 

and  shall  forthwith  record  such  list  of  delinquencies  in  his  office. 
Hfow  Mditor  to      ('22.)  Seo.  XXU.     The  county  auditor  shall  open  an  account  with 
wuE   tomhiiif*  ^^"  township,  city,  incorporated  village,  special  road  or  school  district^ 
MJTroedSilrwSd  ^^  ^^^  county,  in  which,  immediately  after  his  semi-annual  settlement 
orechooidiftrico.  widi  the  coun^  treasurer,  in  February  and  August  of  each  year,  he 
shall  credit  each  township,  city,  incorporated  village,  special  road  dis- 
trict, special  school  district,  with  the  net  amount  so  collected  for  the 
use  of  any  such  township,  village  or  district,  and  on  application  of  any 
township,  city,  village,  road  or  school  treasurer,  the  auditor  shall  give 
To  irire  order  tor  him  an  order  on  the  county  treasurer  for  the  amount  then  due  to  such 
**"  otmch!^^  township,  city,  village,  road  or  school  treasurer,  and  shall  charge  them 
respectively  with  the  amount  of  such  order:  Provided,  that  the  person 
so  applying  for  such  order  shall  deposit  with  the  auditor  a  certificate 
from  the  clerk  of  the  township,  city,  village  or  district,  stating  that 
such  person  is  treasurer  of  such  township,  city,  village  or  district,  duly 
elected  or  appointed,  and  that  he  has  given  bond  according  to  law. 
How   deUnqoent      (23.)  Sbo.  XXIII.     The  oounty  treasurer,  or  his  deputy,  shall  at- 
•oontj  tnum,  ^^d  at  the  court  house  in  his  oounty,  on  the  second  Monday  in  Janu- 
ary, in  conformity  with  the  notice  provided  in  section  fifty'  of  the  [this] 

1  By  the  law  in  foroe  in  1827  (Chsfe,  1403,  seo.  2),  the  collector  was  required  to 
sign  the  delinquent  list "  and  testify  to  the  correctness  of  the  same  under  oath  or 
affirmation/'  to  be  administered  by  the  auditor.  A  sale  for  taxes  was  maile  under 
this  law,  and,  in  Ward't  Utne  y.  Barr9w$,  2  Ohio  St.  Rep.  241,  the  validity  of  the 
verification  of  the  delinquent  list  was  brought  in  question.  The  affidayit,  signed  by 
the  collector,  is  in  the  form  prescribed  by  Uw,  but  the  record  contains  no  certificate 
of  the  auditor  that  the  collector  was  in  fact  sworn  by  him.  Held,  that  the  sale  could 
not  be  avoided  because  the  record  does  not  show  affirtnatiTely  the  fact  that  the  col- 
lector was  properly  sworn.  That  the  act  of  the  auditor  in  allowing  credit  and  mak- 
ing the  certificate,  which  could  only  be  lawf^y  done  after  the  delinquent  list  had 
been  verified  by  the  eollector,  is  presumptive  proof  that  Uie  oath  had  been  adminis- 
tered. This  holding  was  in  approval  of  Tftncfor'*  le$$e4  v.  Starling,  7  Ohio  Bep.  539, 
(pt.  2, 190),  which  was  a  Uke  case  under  the  Uw  of  1825  (Chase,  1491-3). 

A  tax  title  acquired  in  1822  is  invalid,  without  the  return  of  the  delinquent  list  by 
the  collector  was  sworn  to  before  competent  authority.  At  that  time  the  auditor  could 
not  administer  the  oath.  JJormon'c  (ettee  v.  Sloekw0tt,  9  Ohio  Rep.  93.  Previous  U 
the  year  1820  it  was  not  necessary  that  the  return  of  the  ooUeotor  of  taxes  on  town 
lots  delinquent  for  the  nonpayment  of  ootmlv  and  UnontJUp  taxes  should  be  verified  by 
oath.    XeMM  of  ffoUitUr  v.  Bnmwtt,  9  Ohio  Rep.  83. 

2  Was  not  sec.  (48)  intended  T 


certificate  of  offl- 
cUl  character. 
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act,  and  shall,  then  and  there,  at  and  after  the  hour  of  ten  in  the  fore- 
noon, proceed  to  offer  for  sale,  separately,^  each  tract  of  land  or  town 
lot  contained  in  the  advertisement  aforesaid,  and  on  which  the  taxes 
and  penalty  have  not  heen  paid ;  and  the  person  or  persons  offering  at 
said  sale  to  pay  the  taxes  and  penalty  charged  on  such  land  or  lot,  for 
the  least  quantity  thereof,  shall  be  the  purchaser  or  purchasers  of  such 
quantity,^  and  the  treasurer  shall  continue  such  sale  from  day  to  day, 
until  each  tract  of  land  or  town  lot  contained  in  such  advertisement, 
and  on  which  the  taxes  and  penalty  remain  unpaid,  shall  be  sold,  or  of- 
fered for  sale.'  a 

^24.)  Sbo.  XXIV.    The  person  or  persons  purchasing  such  tract  ^^^  ^^  pwoert 
of  land  or  town  lot,  or  any  part  thereof,  shall  forthwith  pay  to  the  tf  porcbMer  mim 
treasurer  the  amount  of  taxes  and  penalty  charged  thereon;  and  on  ^^^^' 
fidlure  so  to  do,  the  treasurer  shall  immediately  offer  said  land  or  town 
lot  again  for  sale,  in  the  same  manner  as  if  no  such  sale  had  been  made; 
and  uie  person  so  failing  to  make  payment  shall  forfeit  and  pay  a  pen- 
alty of  twenty-five  per  centum  on  the  amount  of  said  tax  and  penalty, 
to  [be]  recovered  by  an  action  of  debt,  in  the  name  of  the  treasurer,  for 
the  use  of  the  county,  before  any  justice  of  the  peace  or  court  having 
jurisdiction  thereof. 

(25.)  Seo.  XX  Y.    The  county  auditor,  or  his  deputy,  shall  attend  Auditor  or  depaty 
all  such  sales  of  delinquent  lands  and  lots,  made  by  the  treasurer  of  his  J^'^So  »"r5 
county,  and  shall  make  a  record  thereof  in  a  substantial  book,  therein  ord  tbanoc  i 
describing  the  several  tracts  of  land  and  town  lots  offered  for  sale,  as 
the  same  shall  have  been  described  in  the  advertisement  aforesaid,  and 
stating  how  much  of  each  tract  or  town  lot  was  sold,  and  to  whom  sold; 
and  if  any  tract  or  lot  shall  remain  unsold  for  want  of  bidders,  he  shall 
so  enter  it  on  the  record;^  and  the  auditor  shall  make  out  and  certify  a  ^^  fbrwwd  com 
copy  of  said  record,  and  forward  the  same  to  the  auditor  of  state,  by  of  record  to  wS- 
the  county  treasurer,  at  the  time  such  treasurer  makes  his  annual  re-  ^'    "^^^^ 
torn  of  state  tax  next  a^r  such  sale. 

(26.)  Sbo.  XXYI.    The  auditor  shall  make  out  and  deliver  to  the  Oerttnoatoc  p«- 
purchaser  of  any  land  or  lots,  sold  for  delinquent  taxes  as  aforesaid,  a  ^'^^'^ 

1  Where  eight  lots  were  listed  bj  nnmber,  and  an  assesBment,  in  gross,  made  on  all 
the  lots  as  one  tract,  it  was  held  that  a  separate  sale  of  each  by  the  county  auditor 
was  unlawful  and  conferred  no  title.     WiU^  y.  Le$aee  of  SoowUe,  9  Oliio  Rep.  43. 

2  Upon  a  sale  of  land  for  taxes,  an  agreement  among  two  or  more,  that  they  will 
adyanee  funds  and  one  shall  bid,  so  as  to  preyent  competition  between  them,  and  di- 
vide the  lands  among  them,  is  fraudulent,  and  a  court  of  chancery  will  relieye  against 
the  sale,  upon  condition  that  the  proprietor  refund  to  the  tax  purchasers  the  ])urohase- 
money,  interest  and  penalties  allowed  by  law  upon  redempuon,  together  with  costs. 
JhuUey  et  at,  y.  LUtU  et  al,,  2  Ohio  Bep.  604.  In  this  case  the  court  say :  "We  do  not 
mean  to  say  that  partners  can  not  purchase  property  at  a  tax  sale,  for  Uie  conyenience 
of  the  business  they  are  engaged  in,  when  speculation  is  not  their  object;  but  that  a 
partnership  or  combination  can  not  be  legally  formed  for  the  purpose  of  making  such 
Ifurehases.*' 

9  Where,  under  the  act  of  January  30, 1822  (Chase,  1216),  It  is  proylded,  that  at 
the  sale  of  delinquent  lands,  "  if  the  person  or  persons  to  whom  the  same  may  be 
atmck  off  shall  refuse  to  pay  the  amount  of  said  judgment  and  costs,  the  county  au- 
ditor shall  proceed  to  offer  the  same  from  time  to  time,  for  the  space  of  three  days  in 
tuooession,  unless  previously  sold,"  it  was  held  that  the  sale  must  be  made  on  the  day 
specified  in  the  adyertisement,  or,  if  made  on  a  subsequent  day,  the  reason  for  it 
must  appear  in  the  auditor's  return.  Leato  of  Wiikim'  koira  y.  Jaft$e  and  Swindler,  10 
Ohio  Rep.  130. 

When  a  sale  for  taxes  is  made  on  the  tenth  day  of  November,  under  the  act  of  1822 
(Chase,  1210),  and  the  order  of  confirmation  describes  a  sale  made  on  the  tenth,  eley- 
•ntk  snd  twelfth  days  of  December,  no  title  passes.  Letuo  of  Northrop  y.  Devoro,  11 
Ohio  Rep.  350. 

4  Under  the  act  of  1822  (Chase,  1216),  it  was  held  that  the  books  of  the  county  au- 
ditor may  be  giyen  in  eyidenoe  to  proye  that  the  land  was  offered  for  sale,  and  not 
•old  for  want  of  bidders,  although  m  the  entries  of  said  books  there  may  be  some  ir- 
rofularities.     Thevtmn  y.  Shewn't  Uttee,  16  Ohio  Rep.  510. 

(a)  Repealed.    Supplied,  Sup.  38. 
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oertifioate  of  piiTohase,^  therein  describing  the  knd  or  lota  so  sold,  as 
the  same  was  described  in  the  tax  duplicate,  and  stating  tiberein  the 
amount  of  taxes  and  penalty  for  which  the  same  was  sold ;  and  if  only 
a  part  of  a  traet  be  sold,  sueh  eertificate  shall  specif j  the  quantitj  sola^ 
Duty  of  oonnty  and  shall  bo  directed  to  the  county  snryeyor,  whose  duty  it  shall  be^ 
ISJTZSmoJSlJ?'  ^^"^  requested  by  the  purchaser,  his  assignee  or  heirs,  to  lay  off,  by 
metes  and  bounds,  in  a  square,  as  near  aa  prt^tioahle,  at  the  most  north- 
westerly oomer  of  the  traet  from  which  the  sale  was  made,  the  quaa* 
tity  so  sold ;  and  if  the  sale  be  made  firom  an  inlot  or  outlet  in  any 
town,  or  from  any  particular  part  thereof,  it  shall  be  the  duty  of  the 
oounty  surveyor  so  to  lay  off  the  pari  (ur  portion  sold,  that  it  shall  ex- 
tend nom  the  main  or  principal  street,  road  or  alley  which  may  be  the 
most  convenient  front  to  such  lot,  to  the  rear  of  the  lot,  and  to  bound 
tiM  same  by  lines  aa  nearly  parallel  with  the  MiliMs  of  such  lot  aa 
practicable.  3 
When  rarrvrttd      (27.)  Sia  XXYII.    No  deed  shall  he  made  by  the  county  auditor, 
deeds    ■ball    be  fo^^y  ^^^  ^  ^^^  ^i^  „  aforesaid  for  taxes,  until  the  expiration  of 
two  years  from  and  after  such  sa]e;  nor  shall  the  surrey  thereof  re* 
<;^«ired  by  the  certafioate  of  purohMe,  be  made  until  expiration  of  thai 
time. 
•».      (28,)  Sio.  XXYIIL    Said  oertificates  of  purchase  shall  be  assi^n- 
*%*^>^  able  in  ktw,  and  an  assignment  thereof  shall  vest  in  the  assignee  or  his 

legal  represeatatiyes,  all  the  right  and  title  of  the  original  purchsser. 
when^Mditor  to      (29.)  8x0.  XXIX.    At  any  time  after  the  lapse  of  two  years  from 
m«ke<iMdf         t^M  time  of  such  sale  for  taxes,  if  the  land  or  lot  so  sold  shall  not  haye 
been  redeemed,  the  county  auditor,  or  any  of  his  suoeessors  in  ofiice, 
shall,  on  request,  and  on  production  of  the  oertifioate  of  purchase,  and 
in  case  of  the  sale  of  part  only  of  a  tract  of  land  or  lot,  on  production 
of  the  county  suryeyor's  return  of  a  surrey,  in  case  he  diall  deem  such 
suryey  necessary,  in  conformity  with  the  re(][iii8itions  of  such  certificate, 
execute  and  deliyer  to  the  purchaser,  his  heirs  or  assignee,  as  the  ease 
may  be,  a  deed  of  conveyance  for  the  traet  of  land  or  town  lot,  or  such 
to^^  wWto  ^^  thereof  as  shall  have  been  sold  as  aforesaid:  Provided,  l^t  when 
0DeparduMer,aa-  two  or  moTO  parcels  of  the  same  tract  or  lot  of  land  have  been,  or  shall 
ditortomakeone  hereafter  be  sold  for  the  nonpayment  of  taxes,  to  the  same  purchaser 
or  purchasers,  it  shall  be  the  duty  of  the  county  auditor,  on  production 
of  the  certificates  of  the  purcliaser,  or  on  production  of  the  county 
surveyor's  return  of  surveys  thereof,  in  conformity  with  said  certificates, 
when  such  surveys  are  required,  to  execute  and  deliver  one  deed  of  con- 
veyance of  th(d  several  parcels  so  sold,  to  the  purchaser  or  purchasers, 
his  or  their  heirs  or  sssignees ;  which  deed,  so  executed  or  delivered, 
shall  vest  in  the  grantee  or  grantees,  his,  her  or  their  heirs  or  assigns, 
the  same  title,  bptn  in  law  and  equity,  as  if  the  several  deeds  for  each 
and  every  parcel  so  sold,  were  or  had  been  executed. 
^^£^^      (30.)  Sso.  XXX.    The  deed  so  made  by  the  auditor  shall  vest  in 
denoe.  the  grauteo,  his  or  their  heirs  and  assigns  a  good  and  valid  title,  both 

in  law  and  equity,  and  shall  be  received  in  all  courts  as  prima  /acm 
evidence  of  a  good  and  valid  title  in  such  grantee,  his  heirs  and 
assigns.^ 

1 A  oerftifioate  of  the  mW  ol  Uftd  (^  taxet^  «a4Mr  tke  aot  ef  ISSi  {Ohu^  415), 
Bignod  by  the  sheriff  a»  oaUmktr,  and  a«4  of  tk^nlf,  \m  valid.  8Mdim*9  let—  y.  GiHiiie^ 
10  Ohio  Bep.  278. 

2  As  to  oases  in  whioh  surrey  may  be  dispensed  with,  see  seo.  (57)  of  this  Chapter. 

Sin  (hrlule*9  Ume€  r.  L(mffworth,  ft  Ohio  Hep.  SS8,  it  was  held  that  the  auditor's 
deed  is  not  eridence  of  a  good  and  ralid  title  until  it  is  first  shown  by  the  ]H>rehaser 
that  the  lands  had  been  duly  adyertised  and  sold  for  taxes.  That  when  this  is  sbewn 
the  deed  will  be  prima  facie  evidence  of  title  in  the  porehaser,  without  the  additioaal 
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(31.)  Sso.  XXXI.  The  purolMiser,  at  a  Bale  of  lands  or  lots  for  Pnrchaaer  of  th* 
taxes,  of  the  interest  of  any  joint  tenant,  tenant  in  common,  or  copar-  ^n^  etci^^to 
oener,  or  of  any  part  or  portion  of  such  interest,  shall,  on  obtaining  the  ^^^^  ^  < 
deed  from  the  auditor  for  the  part  or  portion  so  by  him  purchased, 
hold  the  same  as  tenant  in  common  with  ^e  other  proprietor  or  pro- 

pfoof  tlkAt  the  penoB  in  who««  name  the  lands  were  sold  had  title.  This  holding  was 
made  in  giring  a  eonstraction  to  the  9th  section  of  the  act  of  1825  (Chase,  1404),  which 
declares,  "  That  the  deed  made  by  the  eonnty  anditor,  «w  hereinb^/art  •pwiJUd,  shall 
be  reeeired  in  all  eoarti  as  jprtma  faoU  OTideaoe  of  a  good  and  ralid  title  in  the  pur- 
«bAMr  or  pmebasers,"  eto.  The  words  italicised  in  the  quotation  are  construed  to 
Telate  not  only  to  the  exeeutnim  of  the  deed,  bnt  also  to  the  9tep%  precedent  thereto.  This 
decision  was  followed  in  «/bn«9  r.  Devore,  8  Ohio  St.  Rep.  480,  in  firing  a  oonstmetioa 
to  the  39th  section  of  the  act  of  March  23, 1840  (Swan's  B.  S.  68),  and  whieh  seetien 
is  in  the  identical  words  of  the  text;  the  court  holding  that  the  wor^  ** the  deed  so 
made"  etc.,  are  of  the  same  import  as  the  words  "  the  deed  made  *  *  as  hereimhefwre 
epeeified," 

In  IVmey  y.  Yeomemj  14  Ohio  Res.  307,  it  was  held  that  am  avditor's  deed  ier  for* 
feited  lands  sold  under  the  aot  of  Marsh  14, 1S31  (Swan's  B.  S.  040),  is  prima  facU 
erid^ioe  of  title  without  preliminary  proof.  The  decision  rests  solely  on  the  letter 
of  the  section,  which  says  that  "  the  deed  shall  be  ^prima  fdeie  evidence  of  title  in  the 
purchaser,"  without  any  proTision  requiring  him  to  show  that  the  proceedings  prior 
to  its  exeoutioB  were  legal.  But  the  validi^  of  the  deed  may  be  destroyed  by  snow- 
ing that  the  requisitions  of  the  statute  authorising  the  sale  haTe  not  been  complied 
with.    Same  case,  16  Ohio  Bep.  24. 

Where  lands  in  the  Virginia  aiUtaiy  district  were  sold  for  taxes,  after  they  were 
surreyed  but  before  they  were  patented,  it  was  held  that  the  equitable  interest  of  the 
proprietor  of  the  surrey  passed  to  the  purchaser  by  the  tax  saU  deed.  If  such  pro- 
prieior  after  the  sale  withdraws  the  survey  and  makes  a  new  one,  and  obtains  a  pat- 
ent for  the  same  lands,  the  patent  ia  not  yo&d,  but  the  patentee  holds  the  legal  title. 
WaJfoet  v«  iSbymoiir  •(  o^.,  7  Ohio  Bep.  (Part  1)  156;  whieh  the  purchaser  for  taxet 


gross,  and  the  lands  were  afterward,  but  before  a  patent  issued,  sold  f<#  taxes,  it  was 
held  that  the  legal  title  of  the  patentee  was  not  afflscted  by  the  tax  sale,  and,  without 
deciding  whether  the  land  was  liable  to  taxation  or  not,  the  court  held  that  the  sale 
for  taxes  could,  at  most,  conTcy  but  an  equitable  estate  to  the  tax  purchaser.  Xesiee 
efSlmmri  etoLr*  I^riek,  6  Ohio  Bep.  476. 

The  principle  of  this  last  case  was  fbllowed  in  Neiewmfer'e  leeeee  y.  Choynne,  13  Ohio« 
Bsfp.  74,  in  whieh  the  legal  title  of  the  patentee  preyailed  oyer  the  equity  of  the  tax 
purchaser,  the  court  remitting  him  to  his  remedy  in  chancery,  where  in  the  same 
ease,  on  demurrer  to  bill,  in  16  Ohio  Bep.  367,  the  patentee  was  declared  a  trustee  for 
the  tax  purchaser;  and  again,  in  18  Ohio  Bep.  411,  upon  proof  of  the  correctness  of 
the  proceedings  prior  to  the  execution  of  the  deed  to  tne  purchaser,  he  obtained  a  de- 
cree for  the  legal  title.  But  in  the  same  case,  on  a  rehearing,  20  Ohio  Bep.  556,  it 
was  held  that  where  a  party  has  made  an  entry  and  survey  of  lands  under  a  warrant, 
such  lands  are  subject  to  taxation,  and,  if  sold  for  taxes  before  patent  Issued,  the 
purchaser  takes  a  legal  title  as  against  the  former  owner,  although  the  patent  hai 
never  issued  firom  the  United  States. 

After  the  survey  of  an  entry  in  the  Virginia  military  district,  if  the  lands  are  sold 
for  taxes,  the  owner  of  the  survey  can  not  destroy  the  tax  lien  of  the  state,  er  avoid 
the  offset  of  the  sale,  if  regularly  made,  by  withdrawing  the  entry.  But  if  the  tax 
sale  is  not  shown  to  be  valid,  the  tax  purchaser  has  no  right  to  contest  the  with- 
drawal or  the  rights  of  the  subsequent  patentee  under  the  withdrawn  entry.  Leteee 
ef  HoWe  hcire  v.  HemphiUTe  heire,  3  Ohio  Bep.  232;  Leeeee  of  McArO^'e  heirt  T.  6W- 
iaJter,  8  Ohio  Rep.  512,  516. 

A.,  as  the  assignee  of  a  warrant,  issued  to  B.  entered  lands  in  the  Virginia  military 
iKstriet  in  1787,  and  procured  a  survey  In  1704,  whieh  was  recorded  in  1796.  The 
lauds  were  afterward  sold  for  taxes,  and  the  tax  purchaser  went  into  possession.  In 
1814  C.  procured  firem  B.  an  asngnment  of  the  warrant,  and  in  l82^  entered  at  tha 
land  office,  surveyed  and  patented,  the  same  lands.  In  an  action  of  C|)ectment  he« 
tween  A.  and  the  tax  purchaser  it  was  held  that  the  latter  must  show  a  valid  tax  sale. 
Leeeee  e/  H^We  heire  v.  SeH^hiU*e  heir;  3  Ohio  Bep.  232.  But  in  an  action  of  eject- 
ment brought  by  G.  against  the  tax  purchaser,  the  latter,  being  in  possession,  might 
lei  up  the  restraining  act  of  Congress  of  1607  (which  renders  a  patent  void  when 
laraeaupon  land  previously  surveyed),  and  that,  too,  without  showing  that  the  ta« 
sale  was  valid.  The  assignment  of  the  warrant  by  B.  to  A.  might,  under  such  cir 
munstanoes,  be  presumed.    Zeeeee  <^  McArthur'e  hwre  v.  Qailaher,  8  Ohio  Bep.  512. 

A  deed  for  laads  sold  for  taxes  due  and  unpaid  prior  to  1820,  under  the  aots  ot 
January  29, 1827,  and  JPebruary  12, 1829  (Chase,  1500,  1628),  is,  it  seems,  of  itsell 
sHdaaoe  af  title«  and  can  not  be  invalidated  or  affected  by  ^ny  error  previously  made 
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prietors  of  sucli  land  or  lot,  and  be  entitled  to  all  the  privilege  of  a  ten- 
ant in  common  until  legal  partition  of  such  land  or  lot  shall  be  inade.  ^ 
Lien  >f  tox  par-      (32.)  Sec.  XXXII.     Upon  the  sale  of  any  land  or  town  lot  for  de- 
duwemon^.eto^i  linquent  taxes,  the  lien  which  the  state  has  thereon  for  taxes  then  due 
if  Mie  inTaiM.      gijaU  ^e  transferred  to  the  purchaser  at  such  sale ;  and  if  such  sale  should 
prove  to  be  invalid  on  account  of  any  irregularity  in  the  proceedings  of 
any  officer  having  any  duty  to  perform  in  relation  thereto,  the  purchaser 
at  such  sale  shall  be  entitled  to  receive  from  the  proprietor  of  such  land 
or  lot  the  amount  of  taxes,  interest  and  penalty,  legally  due  thereon  at 
the  time  of  such  sale,  with  interest  thereon  from  the  time  of  payment 
thereof,  and  the  amount  of  taxes  paid  thereon  by  the  purchaser  subse- 
quent to  such  sale  ;^  and  such  land  or  lot  shall  be  bound  for  the  pay- 
ment thereof^ 
SaienotinTtUdif      (33.)  Sec.  XXXIII.     No  Sale  of  any  land. or  town  lot  for  delin- 
^  .V      ^  i_      ^^^  taxes  shall  be  considered  invalid  on  account  of  its  having  been 
charged  on  the  duplicate  in  any  other  name  than  that  of  the  riehtfril 
owner :  Provided,  that  such  land  or  lot  be,  in  other  respects,  sufficiently 
described  on  the  duplicate^  and  the  taxes  for  which  the  same  is  sold  be 
due  and  unpaid  at  the  time  of  such  sale. 

in  listing,  taxing,  selling  or  oonveying  said  land.  Qwytme  y.  Jieinoanger,  18  Ohio 
Bep.  400. 

In  Millikin  ei  cU,  y.  StarUng'9  Uteej  10  Ohio  Bep.  01,  it  was  held  that  a  deed  made 
under  a  sale  for  taxes  in  1827,  and  before  the  date  of  the  patent,  oonld  not  be  giyen 
in  eyidence  afterward  to  defeat  title  under  the  patent. 

The  recital  in  the  deed  is  not,  in  general,  proof  of  itself  of  the  facts  recited.  Xet- 
tee  of  Tkomp9on*»  heirt  y.  Oothamf  9  Ohio  Rep.  170.  Nor  will  the  description  and  re- 
citals in  a  tax  deed  or  other  proof  cure  a  defeotiye  description  of  land  listed  for  tax- 
ation. Tumeif  y.  Yeoman,  lo  Ohio  Rep.  24.  If  the  title  of  a  purchaser  at  tax  sale, 
under  the  act  of  January  29, 1827  (Chase,  1500),  be  defectiye  at  law,  he  can  not  haye 
the  aid  of  a  court  of  chancery  to  perfect  his  title.  Otoytme  y.  NeUwamgeTf  20  Ohio 
Rep.  660. 

A  tax  title,  from  its  very  nature,  has  nothing  to  do  with  the  preyious  chain  of  title; 
does  not  in  any  way  connect  itself  with  it.  It  is  a  breaking  up  of  all  previous  titles. 
The  party  holding  such  title  in  proving  it  goes  no  further  than  his  tax  deed ;  the 
former  title  can  be  of  no  senrioe  to  him,  nor  can  it  prejudice  him.  A  tax  sale  operates 
on  the  property,  not  on  the  title ;  and,  if  the  sale  is  regular,  the  property,  accompa- 
nied with  the  legal  title,  goes  to  the  purchaser,  no  matter  how  many  estates,  legal  or 
equitable,  may  be  connected  with  it.    Per  Caldwell,  J.,  Ih,  604. 

One  in  possession  of  lands  claiming  title,  and  in  whose  name  it  is  listed  for  taxa- 
tion, acquires  no  additional  interest  by  suffering  the  land  to  be  sold  for  taxes  and 
purchasing  the  same  himself.    Douglae  y.  Jkmgerfield,  10  Ohio  Rep.  162. 

1  But  a  tax  purchaser  of  an  undiyided  interest  in  lands  can  not  haye  partition  with 
the  other  tenants  in  common,  if  the  sale  under  which  he  claims  is  invalid.  IVfm«y  y. 
Teoman,  10  Ohio  Rep.  24,  27.    See  note  to  sec.  106,  chap.  114. 

3  Taxes  paid  by  a  purchaser,  at  a  sale  of  an  intestate's  land  by  an  administrator, 
shall  be  refunded,  with  interest  and  expenses  of  making  the  payment,  where  the  heir 
comes  into  equity  to  disencumber  the  title.    Nowler  y.  Coit,  i  Ohio  Rep.  619. 

Where  the  tax  title  fails  because  of  imperfect  description  in  listing,  the  purchaser 
is  entitled  to  the  benefit  of  this  section.     TStmeji  y.  Teoman  ei  al.,  10  Ohio  Rep.  27. 

Where  land  is  sold  for  taxes,  a  judgment  creditor,  having  a  lien  upon  the  land,  can 
not  proceed  in  equity  to  avoid  the  sale  as  invalid,  without  first  refunding  Uie  amount 
of  the  taxes,  penalty  and  interest,  or  offering  to  do  so.  (HUett  y.  Webeter  et  aL,  16 
Ohio  Rep.  023. 

8  Taxes  due  upon  lands  are  a  personal  debt  of  him  in  whose  name  the  lands  are 
listed  when  the  taxes  accrue,  as  well  as  a  lien  upon  the  lands,  unless  the  same  are 
not  his  property  and  are  erroneously  charged  in  his  name  for  taxation.  Crepe  v. 
Botrct,  8  Ohio  St.  Rep.  277. 

4  To  render  a  tax  sale  valid  the  courts  of  this  state  have,  ever  since  their  organisa- 
tion, required  the  duplicate  description  of  subdivisions  of  land  to  be  so  given  that  the 
land  may  be  found.    Stewart  v.  Aten,  6  Ohio  St.  Rep.  267. 

A  description  of  the  original  quantity  as  170  acres,  and  the  quantity  to  be  sold  ac 
73  acres,  is  indefinite  and  insufficient.  Leeeee  of  Laffeirtjf  v.  Bifere,  6  Ohio  Rep.  468. 
So  a  description  as  "part  of  lot  No.  43,"  or  without  designating  the  quantity,  or  "one 
acre  of  lot  Mo.  43,"  without  designating  the  location  of  the  acre,  is  invalid.  Leeeee  of 
Maeeie*e  keire  v.  Long  etal.,2  Ohio  Rep.  287.  So,  description  in  duplicate,  and  adver- 
tisement of  sale,  as  "R.  4,"  "T.  3,"  "S.  13,"  "part  n.  half."  "00  acres,"  is  too  gene- 
ral, and  tax  sale  under  it  is  void.    Leeeee  of  Treon  v.  Emerick,  0  Ohio  Rep.  S91.    Landff 
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(34.^  Seo.     XXXIV.     When,  by  the  provisions  of  any  former  law,  Auditor    nuj 
the  collector  of  taxes  or  the  conntr  treasurer  was  authorized  to  make  ^^  hentoftn 
deeds  for  lands  or  lots  by  them  sold  for  delinquent  taxes,  and  the  same  "oi^. 
has  not  been  done,  the  county  auditor  of  the  proper  county  shall  be 
and  he  is  hereby  authorized  to  make  such  deeds  to  all  persons  entitled 
thereto ;  and  the  deeds  which  shall  be  so  made  by  the  auditor  shall  be 
IS  good  and  valid  in  law  as  if  made  by  the  person  authorized  under 
such  former  law  to  make  them. 

(35.)  Sec.  XXXY.    In  case  any  certificate  or  certificates  shall  wben  oeruao«t« 
have  been  any  time  issued  to  any  purchaser  or  purchasers  of  land  for  JJItonSl  **"h<nr 
taj^es,  under  any  of  the  acts  heretofore  passed  on  that  subject,  which  deeds  mad*, 
certificate  or  certificates  having  been  mislaid,  destroyed,  or  lost,  and  that 
hct  being  shown  to  the  county  auditor,  and  no  deed  or  deeds  having 
been  executed  dierefor,  said  auditor,  being  fiilly  satisfied  from  evidence 
of  the  existence  and  loss  of  any  such  certificate  or  certificates,  shall, 
on  applipation  for  that  purpose,  proceed  to  make  and  execute  to  such 
purchaser  or  purchasers,  a  good  and  sufficient  deed  or  deeds  of  con- 
veyance for  any  such  tract  or  tracts  of  land ;  which  deed  or  deeds  shall 
be  as  good  and  valid  in  law,  to  all  intents  and  purposes,  as  if  such  cer- 
tificate or  certificates  had  not  been  mislaid,  lost,  or  destoyed. 

(36.)  Sec.  XXXYI.  The  county  auditor  shall  enter,  in  a  book  to  How  auditor  u 
be  kept  in  his  office,  a  minute  of  all  deeds  by  him  made  for  lands  and  Jj^JJlSJ^  ^ 
town  lots,  or  parts  thereof,  sold  for  taxes ;  therein  naming  the  person 
who  stood  charged  with  the  taxes  at  die  time  of  such  sale,  and  the  date 
of  the  sale,  the  name  of  the  purchaser,  a  brief  description  of  the  land 
or  lot  so  sold,  the  quantity  sold,  the  amount  for  which  the  same  was 
sold,  the  name  of  the  grantee  in  the  deed,  and  the  date  of  its  execution. 

(37.)  Sec.  XXXVil.    When  any  tract  or  portion  of  land,  town  .^nd  to  note  i«. 
lot  or  part  thereof,  shall  be  sold  for  taxes,  and  afterward  redeemed,  it  dempttonoftandfc 
shall  be  the  duty  of  the  county  auditor  to  insert  a  minute  of  such  re- 
demption, the  date  thereof,  and  by  whom  made,  on  his  record  of  sales 
of  land  for  delinquent  taxes,  and  sign  the  same  officially. 

(38.)  Seo.  XXXVin.    Every  tract  of  land  and  town  lot  offered  ^JJ^"^  "gj 
for  sale  by  the  treasurer,  as  hereinbefore  provided,  and  not  sold  for  gtata. 
want  of  bidders,  shall  be  and  the  same  is  hereby  declared  to  be  for- 
feited to  the  state  of  Ohio;  and  thenceforth  all  the  right,  title,  claim 
and  interest  of  the  former  owner  or  owners  thereof,  shaU  be  considered 
as  transferred  to,  and  vested  in  said  state,  ^  to  be  disposed  of  as  the 

are  intaffidently  desoribed  "  as  one  hundred  and  twenty  aoree  in  the  Whitaere  re- 
•erre/'  there  being  one  thousand  two  hundred  and  eighty  acres  in  the  reserve.  Bur- 
tkard  T.  ffvbbard  H  oL,  11  Ohio  Rep.  816. 

Lands  described  as  follows :  **  Thomas  Smith's  heirs ;  80  feet  b.  Chestnut  and  Elis- 
abeth streets ;  ralue  $210 ;  tax  for  1841  $6.25/'  are  not  sufficiently  described.  Am- 
mT*  Umet  T.  Swtitk,  15  Ohio  Rep.  149 :  followed  and  approved  in  Viamaani  t.  Daviet,  9 
Ohio  St.  Rep.  62. 

So,  where  land  was  described  as  888  acres,  in  original  surrey  of  1,000  acres,  without 
speMrifying  in  what  part  of  the  surrey,  is  too  vague ;  and  a  sale  for  taxes  by  such  de- 
scription will  pass  no  title  to  the  purchaser.  IWney  v.  Tetman,  16  Ohio  Rep.  24,  26, 
27. 

A  description  as  160  acres,  part  of  section  86,  n.  w.  comer.  Is  defective,  unless  the 
160  acres  are  situate  in  the  n.  w.  comer,  in  a  square  form.  Suwart  v.  Aten,  6  Ohio  St. 
Rm).  257. 

In  entering  lands  upon  the  duplicate  for  taxation,  under  the  act  of  1826  (Chase, 
1476),  the  quantity  in  each  lot  had  to  be  particularly  set  forth.  Perhin't  Umee  v.  JHb- 
hU,  10  Ohio  Rep.  484. 

1  The  forfeiture  of  land  to  the  state  for  nonpayment  of  taxes  does  not  divest  the 
fonser  proprietor  of  title,  so  as  lo  prevent  him  from  maintaining  an  action  of  eject- 
Bent  against  one  in  possession  not  claiming  title  under  the  state.  The  action  could 
Bot  be  defeated  by  showing  merely  that  the  land  had  been  forfeited :  it  must  be  fur- 
ther shown  that  it  had  been  sold  as  forfeited  land.  Thtvenin  v.  Sloatm't  U$tM,  16 
Ohio  Rep.  619, 682. 
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Aniitor  to  ntnm  legisl&tare  may  by  law  direct ;  and  the  eounty  auditor  sliall  annually 
ijSitorrt^BWft!^  return  by  bis  treasurer,  a  separate  list  of  all  lands  or  town  lots  so  fbr* 
feited,  with  the  descriptioa  thereof,  and  the  amount  of  tax  due  thereon 
to  the  auditor  of  state,  attd  all  such  lands  or  lots  shall  be  preserved  on 
To  retain  same  on  the  duplieates  until  sold  or  redeemed,  and  the  taxes  thereon  regularly 
dapucatas.      g^egg^d^  ^q  th^  name  of  the  state  of  Ohio;  whieh  taxes  shall  be  re- 
turned annually  by  the  treasurer  as  delinquenoies,  and  credited  to  hia 
as  other  delinquencies,  in  his  settlement. 
i;OT|wted^^j^      r39.)  Sbo.  aXXIX.     If  the  former  owner  or  owners  of  any  tract 
^  of  land  or  town  lot,  whieh  may  be  forfeited  as  aforesaid,  shall,  at  any 

time  before  the  state  shall  haye  disposed  of  such  land  or  lot,  pay  ijite 
the  oounty  treasury  of  the  oounty  in  whieh  such  land  or  lot  may  be 
situated,  or  into  the  state  treasury,  all  the  taxes  and  penalties  d«e 
thereon  at  the  time  of  such  forfeiture,  together  with  the  taxes  and  pen- 
alties whi<^  have  sinoe  aeerued  on  such  land  or  lot  (which  sum  shall 
be  ascertained  and  certified  by  the  auditor),  the  state  shall^  in  such 
case^  relinquish  to  such  former  owner  or  owners,  all  claim  to  such  land 
or  lot ;  and  the  county  auditor  shall  th^i  re-enter  such  land  or  lot  on 
his  duplicate^  with  the  name  of  the  proper  owner  or  owners.  ^ 
Auditor  to  eharsB      (40.)  Sso.  XL.     The  couuty  auditor  shall  charge  the  county  treas* 
■onMw^M^T^  urer  with  all  moneys  by  him  received  under  the  prov  '  ons  of  the  pre- 
nm  i^r*|^  i»B^  ceding  section ;  and  shall  make  out  an  annual  list  Ox  .  ^nds  and  town 
SmdUaTSstSa.^  lots,  upou  which  paymeuta  shall  have  been  made  as  aforesaid,  specify- 
ing  therttB  the  proportioQ  of  such  money  belonging  to  the  state;  and 
shall  forward  said  list  to  the  auditor  of  state,  by  i£e  county  treasure, 
at  the  time  of  paying  over  the  state  tax,  and  the  county  treasurer  shall 
pay  into  the  state  treasury  the  state's  proportion  of  such  money,  at  the 
time  he  pays  the  other  taxes  due  the  state. 
AttdHor  of  itate      (41.)  Sbo.  XLI.    The  au^tor  of  state  shall,  from  time  to  time, 
to  £vm^  wSSH-  ^^^  ^®  several  county  auditors  with  all  such  forms  and  instructiona 
ora.^^  as  he  may  wuh  them  to  pursue,  in  the  performance  of  their  several  du- 

ties ;  and  the  said  auditors  shall  observe  them  accordingly. ' 
flut  of  ]aD4  te      (42.)  Seo.  XLII.    If  the  taxes  charged  on  any  laiM  or  lot  be  reg- 
pSdf  ToidT"^*^  ularly  paid,  and  such  land  erroneously  returned  delinquent  and  sold  for 
— Proceedingi  in  *****>  ^®  8*^  thereof  ahall  be  void ;  and  the  money  paid  by  the  pur- 
■ndi  oaio.  doiaser  at  such  void  sale  shall  be  reminded  to  him  out  of  the  county 

treasury,  on  the  order  of  the  county  auditor,  and  that  so  much  of  said 
tax  as  has  been  paid  into  the  state  treasuir,  shall  be  refonded  to  the 
county  treasury;  and  the  county  auditor  shall  retain  the  same  in  his 
next  semi-annual  settiement,  and  charge  the  state  treasury  therewith, 
in  said  settlement 
Whan  auditor  (4S.)  Sjkl  XLIII.  The  coQuty  auditor  of  the  county  in  which  any 
SrLodt^Si  o^  ^^"^^  ^^  ^^^  '^*  ®^^  ^'^^^  h^em^  or  may  hereafter  be  sold  for  taxes,  un-. 
der  the  provisions  of  this  act,  is  hereby  authorized  and  required  to  es< 
eeute  the  proper  deed  therefor,  to  the  person  or  persons  entitled  to 
receive  the  same,  whether  the  said  land  or  town  lot  shall,  at  the  time  of 
the  execution  of  said  deed,  continue  to  be  within  said  county  or  not,  ia 
the  same  manner  as  though  the  said  land  or  town  lot  still  remained 
within  the  limits  thereof,  any  law  to  the  contrary  notwithstanding. 

1  As  to  how  lands  sold  at  forfeited  sale  may  be  redeemed^— See  see  (l^)of  Chaptoff 
114— TAxn. 

3  The  forms  and  instruetiona  of  tha  auditor  of  state,  made  out  in  oonformity  to  law, 
must  be  used  by  the  rerenue  officers.  Bat  if  the  auditor  of  state  direet  statistkal, 
aaanoial  or  other  items  of  iaformatloa  not  required  by  law  to  be  made  out  by  a  tas 
payer,  the  auditor  of  the  oounty  can  not  enforce  the  performance  of  such  a  burden  by 
T^eotinf  the  return  of  such  tax  payer  duly  made  out  ia  conformity  to  law.  Tkt 
£torib  ComU^  Sank  y.  McQrtgor,  6  Ohio  St.  Rep.  45. 
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(44.)  Sisa  XLIY.    The  countj  auditors  of  the  several  couaties  in  A«ii«or  mnj  «to. 
ttus  state  [shall]  be,  and  they  are  hereby  authorised  to  discharge  from  im-  jSZawSin Si 
prisonmcnt  any  person  who  shall  be  (MHifined  in  jail,  for  the  nonpayment  J^^^^  ^^<>  ^"^^ 
of  any  fine  or  amercement  due  to  the  county^  when  such  auditor  shall     ^  ^ 
be  of  opinion  thai  the  same  can  not  be  collected  by  such  imprisonment. 

(45.)  Ssc.  XLV.     The  fees  oi  the  several  oounty  auditors,  for  trana«  pom  ibr  transfen 
fer  of  real  estate  for  taxation,  shall,  in  no  case,  exceed  one  dollar,  where  JJJj^  •^'^^  ®"** 
the  property  transferred  is  inoluded  in  one  title^  whether  by  deed  of 
oonveyanee,  de<»ree  in  ehanoery,  or  other  assurances  (^  title. 

(46.)  Ssa  XLYL    It  shall  be  the  duty  of  the  several  county  au-  wmng  tLmj  tax 
ditors  in  this  state,  in  filing  away  the  statements  of  the  taxable  property  v^tementi— how 
of  ^e  individual  tax  payers  as  returned  by  township  assessor,  in  pur^    '^* 
soance  of  law,  to  file  &e  statements  aforesaid  returned  firom  the  differ* 
eot  townships  in  aeporate  bundles,  each  townskq)  by  itself^  instead  of 
filii^  each  statement  s^arately.    The  county  auditors  siali  be  allowed  —Auditor*!    am 
and  paid  out  of  the  county  treasury,  the  sum  of  twenty-five  cents,  and  *^''^^* 
no  more,  for  filing  away  the  statements  of  taxable  property,  in  eack 
township  in  their  re^eotive  counties. 

(47.)  Ssc.  XLYII.  Ev^v  eounfy  auditor  hereafter  delivering  any  Auditor  to  trm- 
certificate  of  purehase  of  forfeited  landa,  or  oHier  lands  sold  for  taxes,  f^_^^  somSt 
shall  immediately,  osk  his  duplicate,  transfer  the  same  into  the  name  of 
the  purchaser,  oharging  therefor  l^e  sum  of  ten  cents,  which  shall  be 
conudered  part  of  the  expenses  of  the  sale.  And  if  any  oounty  auditor 
shall  neglect  to  make  such  transfer  he  shall  be  liable  to  action  by  any 
person  injured  thereby  as  for  a  neglect  of  official  duty.  « 

(48.)  Ssc.  XLYIIL    The  auditors  of  the  several  counties  in  this  PiuiMtfoBofUii 
irt^  shall  cause  the  list  of  delinquent  lands,  in  their  respective  ooun-*  g^  daHngiait 
ties,  to  be  published  at  least  four  weeks  between  the  third  Monday  of 
November  and  the  firal  Monday  in  January,  in  some  newspaper  printed 
in  their  respective  counties,  if  any  be  printed  therein,  and  if  none  be 
pffinted  therein,  then  in  some  newspaper  having  general  circulation  in 
sneh  county,  to  which  list  there  shall  be  attached  a  notice  that  the  Kotioeornfe; 
whole  of  the  several  tracts,  or  town  lots  in  said  list  contained,  or  so 
much  thereof  as  will  be  necessary  to  pay  the  taxes  and  penalty  charged 
th^eoB,  will  be  sold  at  the  court  house,  in  such  county,  on  the  second 
Monday  (^  January  next  thereafter,  by  the  county  treasurer,  unless 
such  taxes  and  penalty  be  paid  before  that  time.^  a 

(49.)  Ssc.  XlilX.  The  county  auditor  shall,  on  or  before  the  day  ..^obvr  to  ii»  !»> 
of  sale  mentioned  in  such  notice,  insert,  at  the  foot^  of  the  record,  on  !fj^  ^*g^^ 
delinquent  list,  a  copy  of  such  notice,  and  shall  moreover  certify  on  fMniiM;^^ 
said  record,  immediately  following  such  notice,  the  name  of  the  ps^er^  pSuioKtim. 
and  the  lengtli  of  time  sueh  list  i^  notice  were  published  therein.^ 

I  As  to  what  in  and  is  not  a  safficient  desoxiption  of  lands. — See  note  to  seo.  (88) 
of  tkis  Chapter. 

t  Although  this  seetion  require  the  auditor  to  eevtify  oi  ih^/pot  ef  the  leeord  tbo 
name  of  the  paper,  eto.,  the  pliAe  of  insertion  ift  not  ahsolntely  Material.  Xmm«  of 
WimtUr  T.  Stm'lmg,  7  Ohio  Rep.  (pt  2)  190. 

a  Where  delinoaent  lands  were  adrertised  for  sale,  under  a  law  (29  vol.  Stat.  280^ 
whieh  proTided  uiat  the  auditor  should  oause  the  delinquent  Hst  to  he  puhlished  ^'al 
leaet  four  weeks,  hetween  the  Jkrtt  day  of  October  and  the  flnt  daj  of  I>e«eoiheir/' 
etc.,  and  the  eoitifleate  of  the  auditor  showed  that  the  list  was  published  four  suo* 
eessire  weeks,  between  the  iSnf  MondoM  in  Ootober  and  the  first  Monday  in  Beoemher, 
it  was  held  insufficient,  and  the  tax  tiUe  thereunder  Toid,  as  the  first  Monday  was  not 
the  first  daj  in  the  month  of  Oetobor,  and  the  last  publieation  might  hayo  been  aftar 
the  fixvt  day  of  Dooember.  In  sueh  ease  parol  testimony  will  not  be  reeelyed  to  show 
that  the  last  publication  was  before  the  first  day  of  December.  Zewee  of  KeUoga  y. 
MeLaugkUn,  8  Ohio  Rep.  114;  see  tettee  of  Parker  y.  MUler  et  at.,  9  Ohio  Rep.  108. 

Under  the  act  of  January  30, 1822  (Chase,  1216),  due  notice  may  be  proyen  by  the 
production  of  a  newspaper  containing  an  adyertisement  of  the.  notice,  accompanied 

(a>B«9ea]ed.   SnvpUed,  Sup.  28. 
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wuJ'^^demiq^t  C^^-)  ^^^*  ^-  Inimediately  before  advertising  Buch  list  of  delin- 
u^  with  dnpu-  quent  lands  and  lots,  it  shall  be  the  duty  of  the  county  auditor  to  com- 
**^  pare  the  same  with  the  duplicate  in  the  hapds  of  the  county  treasurer, 

and  strike  therefrom  all  lands  or  town  lots  upon  which  the  taxes,  inter- 
est and  penalty  of  the  preceding  year,  with  the  taxes  of  the  current 
year,  shall  have  been  paid,  and  proceed  to  advertise  the  remainder,  as 
herein  provided. 
dSSnSwJP^te      (51.)  Sbo.  LI.    In  all  cases  where  any  county  auditor,  by  inadvert- 
not  pubitehad-    cncc  Or  mistake,  shall  have,  this  year,  omitted,  or  in  any  ^ture  year 
shall  omit,  to  publish  the  delinquent  list  of  his  county,  according  to  the 
requirements  of  this  act,  it  shall  be  his  duty,  in  case  the  taxes  and  pen- 
alty with  which  the  land  and  town  lots  therein  stand  charged,  shall  not, 
before  the  tenth  day  of  August  of  the  next  succeeding  year,  have  been 
paid,  to  charge  the  said  lands  and  town  lots  with  the  said  taxes  and 
penalty,  and  also  the  taxes  of  the  current  year,  and  record,  certify  and 
publish  the  same  as  part  of  the  delinquent  list,  according  to  the  pro- 
visions of  this  act 
And  wh«n  iMid      (52.)  Sso.  LII.    In  all  cases  where  any  county  auditor,  by  inad- 
raj^toi  from  du-  ygrteuce  or  mistake,  shall,  this  year,  have  omitted,  or  in  any  future  year 
shall  so  omit,  to  enter  upon  the  duplicate  of  his  county,  any  lands  or 
town  lots,  situate  within  his  county,  subject  to  taxation,  it  shall  be  his 
duty,  when  he  shall  enter  the  same  on  the  duplicate  of  the  next  suc- 
ceeding year,  to  add  to  the  taxes  of  the  current  year,  the  simple  taxes 
of  each  and  every  preceding  year  in  which  such  land  or  town  lot  shall 
so  have  escaped  taxation. 
wm»  txrjMiUie*.      (53.)  Sbo.  LIII.    There  shall  be  hereafter  allowed  to  the  publbh- 
orforbitedi3iSt!°*  ers  of  newspapers  for  advertising  the  delinquent  and  forfeited  lista  of 
the  several  counties  of  this  state,  a  sum  not  exceeding  thirty  cents  for 
each  tract  of  land,  or  town  lot,  or  part  of  lot  advertised  in  the  delin- 
quent list,  and  not  exceeding  diirty  cents  for  each  tract,  lot  or  part  of 
lot  advertised  in  the  forfeited  list,  and  a  sum  not  exceeding  one  dollar 
per  square  of  three  hundred  ems,  for  the  first  three  insertions,  and 
twenty-five  cents  per  square  for  each  additional  insertion  for  the  head- 
ing, head  lines,  and  certificate  of  any  such  advertisementa:  Provided, 
that  in  no  case  shall  a  greater  sum  than  one  half  of  the  taxes,  interest 
and  penalty  due,  be  allowed  for  advertising  any  such  tract  of  land,  town 
lot  or  part  of  lot  a 
p»iMr  oonteiaing      (54.)  Sbo.  LIY  .    It  shall  be  the  duty  of  the  county  auditor,  to  send, 
^Sttx^oT^^iSi  by  mail,  to  the  auditor  of  state,  one  paper  containing  the  list  of  delin- 
•nd  printtr*!  ao-  qi^ent  and  forfeited  lands,  and  a  copy  of  the  account  to  [of]  the  printer, 

as  sworn  to  by  him  and  allowed  by  the  auditor. 
ProTiiioM  m  to      (55.)  Sso.  LY.    The  several  county  auditors  shall  not  be  required 
JJJJJting  to'^l  to  assess  on  the  taxable  property  of  their  counties,  or  of  any  township, 
tiooB,  eto.  city,  incorporated  village,  or  school  district  therein,  for  any  purpoeo, 

nor  for  all  purposes  added  together,  any  rate  of  taxation  containing  or 
resulting  in  any  fraction  other  than  a  decimal  fraction,  nor  in  any  deci- 
mal fraction  less  than  one-twentieth  of  a  mill ;  but  if  the  sum  required 
to  be  raised  for  any,  or  for  all  purposes,  results  in  a  fraction  less  than 
one-fortieth  of  a  mill,  such  fraction  shall  be  dropped,  and  if  more  than 
one-fortieth  of  a  mill,  the  difference  between  such  fraction  and  one«> 
twentieth  of  a  mill  shall  be  added  to  such  resulting  fraction. 
Auditor toflmiiBii      (56.)  Seo.  LYI.     It  shall  be  the  duty  of  the  county  auditor  to  frir- 
Sruidivnambtf  uish  to  the  asscssors  such  blanks  as  may  be  necessary  for  taking  the 
cTacrMofwiMAt,  number  of  acres  of  wheat,  rye,  barley,  buckwheat  and  corn,  and  the 

by  proof  of  pnblicftdon  for  the  requiflite  length  of  time.     Tk^otmn  t.  Shcum'a  U$$ee 
-'Oh*    '^ 


16  Ohio  Bep.  510. 

(a)Bepealed.   Supplied,  Sop.  M. 
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3aantlty  of  each  produced  in  their  townships,  and  the  said  connty  an-  rj^,  bari^»  etc.» 
iters  shall,  as  soon  as  possible  after  the  aforesaid  statements  are  re-  Juleiwntf*^**© 
turned  to  him,  make  ont  and  forward  the  same  to  the  comn^jssioner  of  oommissionttr  of 
statistics,  in  conformity  with  snch  regnlations  and  forms  as  the  said  ■^*^"**" 
commissioner  may  prescribe.     An  act  prescribing  the  duties  of  connty  acu  repealed. 
auditors,  passed  March  23,  1840;  section  three  of  an  act  passed  March  yj^"^*  ^.^ 
22,  1849,  to  give  additional  security  to  land  titles  in  this  state ;  an  act  Laws,  si';   Onr- 
passed  March  25, 1841,  entitled  "an  act  prescribing  the  duties  of  county  JJ^'*  ^^'  ^| 
auditors,  passed  March  23,  1840;"  an  act  passed  March  7,  1843,  enti-  1020!  i*gli248,' 
tied  "an  act  to  amend  an  act  entitled  an  act  prescribing  the  duties  of  Law>,  620,  ml 
oounty  auditors,  passed  March  23,  1840;"  an  act  passed  February  24,  gi.  «88, 88I,  8oa, 
1844,  entitled  "  an  act  prescribing  the  duties  of  county  auditors,  passed 
March  23, 1840;"  an  act  fixing  the  prices  of  printers,  for  publishing 
ihe  delinquent  and  forfeited  lists,  passed  March  9,  1849;  an  act  passed 
February  28, 1846,  entitled  "an  act  fixing  the  prices  of  printers  for  the 
insertion  of  legal  advertisements,  passed  March  12,  1844;"  an  act  reg- 
ulating the  office  of  county  auditors,  passed  March  12,  1852;  an  act 
passed  March  27, 1858,  entitled  "an  act  to  revive  an  act  allowing  fees 
to  county  auditors  for  .filing  and  preserving  certain  papers,  passed  Feb- 
ruary 24, 1848;"  be  and  the  same  are  hereby  repealed:  Provided,  that 
the  repeal  of  the  aforesaid  acts  shall  in  no  wise  affect  any  liability,  civil 
or  criminal,  nor  any  rights  accruing  under  the  said  acts. 

(57.)  Sso.  LYII.    This  act  shall  take  effect  from  and  after  its 
passage. 


An  Act  to  diipensd  with  siirYeys  of  land  whoA  the  same  hai  been  sold  in  different 
pareelB  for  the  nonpayment  of  taxes,  and  to  authorise  a  oonTejanee  of  the  same 
without  such  sorreys. 

iPtmed  amd  took  ^iui  AprH  8, 1866.     63  voL  Aof.  116.] 

(57.)  Sb<?  I.  Be  it^nacted  by  the  General  Anembly  of  the  State  of  inwfaatMMsi 
Omo,  That  in  all  cases  where  the  whole  of  any  tract  of  land  has  been  J^  "JJ^  ' 
heretofore  or  may  hereafter  be  sold  for  nonpayment  of  taxes,  in  differ-  pMu^d  with, 
ent  parcels  to  different  purchasers,  and  the  certificates  of  the  sale  of 
which  said  different  parcels  comprising  the  whole  of  said  tract  of  land 
shall  or  may  come  into  the  possession  of  any  one  of  said  purchasers  or 
their  assignee  by  assignment,  it  shall  be  lawful  for  the  county  auditor 
of  the  proper  county  to  dispense  with  the  survey  of  said  separate  or 
different  parceb,  and  to  make,  execute  and  deliver  one  deed  of  convey- 
ance for  the  whole  of  said  tract  to  the  assignee  or  purchaser  so  having 
the  said  certificates  in  his  possession,  by  assignment;  which  deed  so  ex- 
ecuted and  delivered,  shall  vest  in  the  grantee,  his  or  her  heirs  or  as- 
signs, the  same  title,  both  in  law  and  equity,  as  if  separate  deeds  for 
each  and  every  parcel  of  such  tract  so  sold,  were  or  had  been  made 
after  and  upon  tne  proper  surveys  heretofore  required  to  be  made  in 
conformity  with  the  laws  then  in  force  upon  the  subject.^ 

iSee  ante  (26)  seo.  of  this  Chapter. 
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CHAPTER  13. 

■  AUDITOR  OF  STATB.1 


1.  Auditor  to  flfv  bond.  84^  PijrvieMB  ootof  awUtor*i  o<mtiiigNit  ftiad. 

5.  To  keep  bis  offloe  at  teat  ofgontfuinent.  Sft.  To  direct  salt  againflt  deUnquent  rerenm 
a.  Hie  ieal.--Bie  oopin  oTolDdal  papenk  oAeen. 

i.  To  audit  acooanti,  and  bowto  innablllf  on  26.  Act  npealed. 

tbe  treasonr.  27.  Auditor  to  make  deeds  fbr  lands  faeretolbn 
f.  BMle  to  be  indented  and  nnnibascC  soM  tor  taxes.— Bffeot  oT  each  dee^-> 

6.  Miay  issne  bills  ki  parcels.  Fees  for  executing  deeds. 

7.  MeupUon  of  bUb.  IB.  IDees,  bow  obtained  ifben  eertMloales  iatt 
«.  XntryofbtDsinabooli.  or  mislsid.— Eflett  of  such  deed. 

9.  Becord  of  documents  and  aooonnts,  andfito  89.  Becordofsalesof  canal  lands,  and  list  tranv- 
of  reoBlpts.  m1ttod»  sto. 

10.  An  account  with  the  treasnrer.  90.  List  of  canal  iandssold  to  be  Arwarded  to 

11.  Beport  annually.  oontitjr  auditor,  etc 

15.  Insfsotton  of  his  boaks^  ate.  91.  How  flaancial  offloen  to  render  aooannt. 
19.  To  procure  e<^ies  fram  land  olSoes.  82.  When  to  report  abstract  thereof  and  vouch- 
M.  Censes cwrttfled by aadltnrinadeumunoi.  em. 

M.  Fee  for  making  copies ;—  98.  Aoditor  of  state  to  amaiga  the  reports  ud- 

16.  To  be  paid  Into  the  treasury.  der  proper  heads.— GlasslflcatloB  of  sama 
"""  "  "  orlandi         -.----          ^  -  ... 


Auditor  m   tfm 


17.  List  of  lands  nawly  sul^faet  to  trtftoi,  iqr  aadHor  of  alnto  ^ 

18.  Farms  and  instructtons  tooountj  auditors.  84.  His  report  thereoa.-^Pnblic8ition  of  report» 

19.  Kiy  remit  penalty  bnproperfy  charged,  and  and  dbtribntlon. 
correct  duplicate.  86.  Auditor's  receipt  to  financial  offleen. 

20.  To  transmit  statement  of  county's  pn^ior-  86.  Expenses  and  oosto  of  prosecutions,  for  od^ 
tion  of  taxes  paid  into  state  treasury,  and  lections  of  certain  ftinds,  how  paid, 
how  amount  drawn.  87.  When  fiscal  year  to  dose. 

91.  May  appoint  a  chief  clerk.  88.  Fees  of  auditor's  oflloe  to  be  paid  into  treaa- 
99.  Bend  of  (AM  oterk.  oiT. 

99.  FaweiaofoUefolsidB. 

An  Act  pTeseriblng  ihe  general  daties  of  the  auditor,  treasurer  and  secretary  of  state. 
l^nmi  mi  fus>  ^at  /aiiwi  9U 1B9L    99  aoL  OML  000.]    ^ 

(l.J  Section  I.     Se  it  enacted  hy  the  General  Assembly  of  the  JSaU 
of  OkiOy  That  the  auditor  of  state,  previous  to  entering  on  the  daties 
of  his  office,  shall  enter  into  bond,  with  two  or  more  securities,  to  be 
approved  by  the  governor,  in  the  sum  of  ten  thousand  dollars,  payable 
to  the  state  of  Ohio,  conditioned  for  the  faithful  discharge  of  his  offi- 
cial duties;  and  shall  deposit  said  bond  in  the  office  of  the  secretary  of 
state. 
To  heap  his  oflloe      (2.)  Seo.  IL    That  the  auditor  shall  keep  his  offi<»  at  the  seat  of 
at^t  of  goTom-  goyemment,  and  do  and  perform  all  the  duties  appertaining  thereto, 
which  are  or  may  be  required  of  him  by  law,  or  resolution  of  the  gen- 
eral assembly. 
His  teiti ;  i>^  OOP-      (3.)  Seo.  HI.    That  the  auditor  shall  keep  a  seal,  with  the  device 
^  oMdai  p^  ^^  «  The  SeaIi  op  the  Atxditor  for  Ohio;"  and  all  official  copies, 
taken  from  the  records  or  other  documents  in  his  office,  shall  be  under 
said  seal,  and  shall  be  certified  and  signed  by  the  auditor. 
To  audit  acoounta      (4.)  Seo.  IV.    That  all  accounts  and  claims  against  the  state,  which 
buteon^tha  taZ  ^hall  be  by  law  directed  to  be  paid  out  of  the  treasury  of  the  state, 
•ory-  shall  be  presented  to  the  auditor,  who  shall  examine  and  adjust  the 

same,  and  shall  issue  bills,  payable  at  the  state  treasury,  for  the  sums 
which  shall  be  found  due  from  the  state ;  specifying  in  each  bill  the 
date  of  its  issue,  and  the  name  of  the  person  to  whom  payable.' ' 

1  See  Tbiasubt  and  Aocouktb,  etc.,  post  Chapter  120. 

9  Where  an  appropriation  is  made  for  the  parchase  of  fomitnre  specifically  de- 
scribed, and  the  agent  of  the  state  parohases  other  artioles  not  within  ^e  description, 
the  auditor  of  state  may  reftise  to  draw  on  the  state  treasury  for  the  amount,  unless 
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^5.)  Seo.  Y.     That  ilie  bills  to  be  so  issaed,  sball  be  printed  ob  aep-  Biiis  to  be  indent- 
arate  sheets ;  and  each  bill  shall  be  indented  and  numbered ;  and  the  ^  *°**  numbered. 
BBmber  corresponding  therewith  shall  be  entered  on  the  part  of  the 
sheet  from  which  sncA  bill  shall  be  out ;  and  all  such  parts  of  ^eets, 
containing  ^e  correi^nding  numbers,  shall  be  oafeftiUj  preserred  by 
the  auditor  in  his  office.' 

(i.)  Sec.  TI.     Tlmtwhen  the  amount  dnei&om  the  state  to  any  xi^  item  faUs  it 
person  shall  exceed  twenty  dollars,  the  auditor,  if  requested,  shall  di-  v^^"^ 
Tide  the  sum  due  into  parcels  of  not  less  than  ten  dollars  each,  and 
shall  issue  bills  for  the  seToral  paroels  iato  which  the  amount  shaJl  be 
80  dirided.* 

(7.)  Sao.  YIL    That  fiw  the  redemptton  of  all  1»lh  issued  in  eon*  Bedemption  of 
£)fmity  with  the  proyisions  of  this  act,  thefaitii  of  this  state  is  hereby  >>^* 
pledg^.        

(8.)  Seo.  VIII.    That  the  auditor  shall  enter,  in  progresBive  order,  EntiyofbuiBina 
hi  a  hock  or  books  to  be  by  him  prorided  for  that  purpose,  ih%  number  ^^^^^^ 
of  each  bill  by  him  issued,  iih»  amount  thesreof^  the  date  of  ks  issue, 
and  the  name  of  the  person  to  whom  issued. 

(9.)  Seo.  IX.    Thai  the  amcUtor  shall  make  and  preserre  m  his  of*  Baoord  of  doea- 
fiee,  ia  suitable  books,  to  be  prooared  at  the  expense  of  the  state,  fiur  ^^^  tSAfa^oi 
and  aocurate  records  of  M.  such  pubiio  accounts,  and  other  documeats,  nioeipta. 
as  have  been,  or  may  be  by  law  made  returnable  to  his  office ;  and  shall 
keep  a  file,  in  progressiye  order,  of  all  reoeipta  and  other  voud^ers  rel^ 
tire  to  the  business  of  his  office.  ^ 

(10.)  Seo.  X.    That  the  auditor  shall  keep  a  regular  acooont  wMt  An  aoommt  with 
the  treasurer  of  this  state,  in  suitable  books,  to  be  procured  as  afore*  ^^  tEeasonr. 
said,  ia  whidi  he  shall  charge  the  treasurer  with  all  moneys  by  hfan  re- 
oeived,  and  credit  him  with  all  bills  by  him  redeemed  and  deposited  ia 
the  office  of  the  auditor.^ 

(11.)  Seo.  XI.  That  the  aaditor  shall  annually  make  out  an  accu-  Beport  mttmaify, 
rate  statement  of  the  receipts  and  disbursements  at  the  treasury  for  the 
preceding  year,  eading  on  the  fifbeenth  day  of  Norember;  also  of  the 
aaexpended  balances  (if  any  there  be)  of  the  several  appropria^ns : 
iike  amount  remaining  in  the  treasury;  the  amount  of  bills  issued  ana 
not  redeemed  (if  any  th^re  be),  and  shall  report  the  same  to  each  brai^h 
qf  the  general  BMumhkfy  o»  the  third  day  of  ii$  annual  sesnitm,^  together 
with  such  remises  on  the  fiaimees  of  &e  state  as  he  shall  deem  proper 
finr  the  consideration  of  the  legislature. 

(12.)  Seo.  XII.    That,  whenever  required,  the  auditor  shall  sabaut  inspection  of  hii 
his  books,  accounts,  and  vouchers,  to  the  inspection  of  the  general  as-  ^^"'  ®^ 
sembly,  or  any  committee  thereof,  appointed  for  that  purpose. 

(13.)  SEa  XIIL    That  tbe  auditor  shall,  fipom  time  to  time,  pro-  ^o  procnr*  oopksi 
enre  from  the  proper  offices  all  such  copies  of  surveys,  evidence  of  en>  from  land  offices. 
try,  purchase  or  grant,  as  will  eaable  him  to  know  what  lands  nwy  be- 
e<»ne  sulject  to  taxation,  the  quantity  thereof,  and  the  names  of  the 
original  proprietors. 

(14.)  Seo.  XIY.  That  the  auditor  shall  deliver  to  any  person  ap>-  oopies  oertiSed  ta 
plying  therefor,  a  certified  copy  of  any  survey  or  other  documait  in  ^^  "**^  •"* 
his  office ;  and  all  such  copies,  certified  by  the  auditor  under  his  official 

tli6  articles  not  authorised  to  be  pnrohaBed  are  stricken  from  the  claim.    Boyer  t. 
Uor^H,  5  Ohio  St.  Bep.  583. 

1  Oonsi.,  art.  Z,  seo.  (20),  ante  p.  36,  requires  reports  from  the  officers  of  the  exeo- 
ntlTe  departments  at  least  five  days  preceding  eaon  regular  session  of  the  general  at- 
posblj  to  be  made  to  the  goyemor,  who  tvuismtts  the  reports  with  his  BesMfpe  to 
the  general  assembler.    See  poat  see.  (31)  to  (S6)  of  this  OhaptMr. 


SSnpersoAid.    See  post  Ohap.  I2e. 
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seal,  shall  be  received  as  legal  evidence  in  all  courts  and  places  within 

this  state.^ 

Fm  t>r  making      (15.)  Sec.  XY.     That  the  person  applying  for  snch  copy,  shall  pay 

eopim;  ^  ^j^^  auditor  twelve  and  a  half  cents  for  each  hundred  words  contained 

therein,  and  twenty-five  cents  for  each  plat  of  survey  laid  down  in  such 

copy. 

To  be  paid  Into      (16.)  Seo.  XYl.     That  all  money  so  received  by  the  auditor  for 

the  trewnty.        certified  copics,  shall  be  by  him  paid  into  the  treasury,  for  the  use  of 

the  state. 
List  of  unde  new.      (17.)  Seo.  XYIl.     That  the  auditor  of  state  shall  transmit  to  the 
ti<^*^*^*  ^  **""  auditor  of  each  county,  on  or  before  the  first  day  of  March,  annually, 
a  list  of  lands  within  such  county  which  shall  have  become  subject  to 
taxation  within  the  preceding  year,  agreeably  to  the  information  by 
him  received  fi'om  the  several  land  offices.' 
Seo.  XVIII.8 
Fonnt  and   In-      (1^0  ^^^'  XIX.     That  the  auditor  of  state  shall,  from  time  to  time, 
•»n>ctioM       to  prepare  and  transmit  to  the  auditor  of  each  county  such  general  forms 
^'^'^^  ^  and  instructions,  in  conformity  with  the  laws  in  force,  as  in  his  opinion 

may  be  necessary  to  secure  uniformity  in  assessine,  charging,  collect- 
ing and  accounting  for  the  public  revenue;  and  die  county  auditors, 
assessors  and  treasurers  shall  pursue  and  observe  such  forms  and  in- 
structions.^ 
May  remit  penal-      (1^0  Seo.  XX.     That  the  auditor  of  State  is  hereby  authorized  to 
*Lraed™Rn?*oOT>  ^°^^*  ^"7  penalty  for  the  nonpayment  of  taxes,  when  satisfied  that  the 
reSH^iiolte.    '  8&me  is  improperly  charged,  or  that  such  penalty  accrued  in  consequence 
of  the  negligence  or  error  of  any  officer  required  to  do  any  duty  rela- 
tive to  the  levy  and  collection  of  such  taxes;  and  may,  from  time  to 
time,  correct  all  errors  which  he  shall  discover  in  the  duplicate  of  taxes 
assessed  in  any  county. 
Tto  transmit  state-      (20.)  Seo.  XXI.     That  the  auditor  of  state  shall  annually  make 
"rooortionofSc!  ®^*  *^^  transmit  to  the  auditor  of  each  county,  on  or  before  the  first 
ee  paid  Into  state  day  of  May,  a  Statement  of  the  taxes  paid  into  the  state  treasury  dur- 
tmoSSdnim!^  ing  the  preceding  year,  and  belonging  to  such  county ;  and  the  sums 
named  in  such  statement  may  at  any  time  thereafter,  be  drawn  fVom 
the  state  treasury,  by  the  treasurers  of  the  respective  counties.^ 
May  appoint   a      (21.)  Seo.  XXII.     That  the  auditor  of  state  may  appoint  a  chief 
chief  clerk.  clerk,  whoso  appointment  shall  be  evidenced  by  a  certificate  thereof, 

under  the  official  seal  of  the  auditor,  and  shall  continue  during  the 
pleasure  of  the  auditor. 
Bond    of   chief       (22.)  Seo.  XXIII.    That  the  chief  clerk,  previous  to  entering  on 
clerk.  the  duties  of  his  appointment,  shall  give  bond,  with  two  or  more  secu- 

rities, to  the  acceptance  of  the  auditor,  in  the  penal  sum  of  ten  thous- 
and dollars,  payable  to  said  auditor,  and  conditioned  for  the  faithful 
performance  of  the  duties  of  his  appointment. 
Powei»  of  chief      (23.)  Seo.  XXIY.     That  in  case  of  the  absence  or  inability  of  the 
«i«rk-  auditor,  the  chief  clerk  shall  do  and  perform  the  several  duties  required 

of  the  auditor. 
Pmients  oat  of      (24.)  Seo.  XXY.     That  the  expense  of  procuring  the  books  di- 
^nt^V~°^'  rected  by  this  act  to  be  procured,  and  the  copies  of  entries,  surveys 

1  This  statute  anthorises  the  admisBlon  of  the  certified  oomes  mentioned  as  eyidenoa 
only  when  the  originals  would  be  oompetent  eridence.  The  Statfi  v.  WelU,  11  Ohi« 
Bep.  261. 

i  See  also  seo.  (80). 

8  Superseded.  It  required  the  auditor  of  state  to  fttmieh  county  auditors  witli 
blank  books  to  make  out  dupUoates  for  the  office  of  the  auditor  of  state. 

4  See  note  to  seo.  (41),  Chapter  13,  Auditor  or  Couktt.  9  Obsolete. 
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and  other  docoments  from  the  land  offices,  and  all  legal  claims  pre- 
seated  to  the  auditor,  under  the  provisions  of  the  act  directing  the 
mode  of  redeeming  lands  sold  for  taxes,  and  all  other  contingent  ex- 
penses of  his  office,  shall  be  paid  by  the  auditor,  out  of  the  contingent 
fund  appropriated  for  the  use  of  said  office. 

(25.)  8bc.  XXYI.  That  if  any  county  treaeurer,  or  other  officer  to  direct  suit  »- 
concerned  in  the  collection  of  the  state  revenue,  shall  fail  to  collect,  fail  8*iMt  deUnquent 
to  make  proper  return,  fail  to  make  settlement,  or  fail  to  pay  over  all 
moneys  by  him  received  and  belonging  to  the  siate,  tat  the  time  and  in 
the  manner  reouired  by  law,  the  auditor  of  state  shall,  at  the  expira- 
tion of  thirty  days  next  alter  the  expiration  of  the  time  within  which 
tneh  duties  are  by  law  required  to  be  performed,  transmit  to  the  auditor 
4)f  the  proper  county  a  statement  of  Uie  sum  claimed  by  the  state  from 
ench  delinquent  officer,  witii  directions  to  such  county  auditcnr  to  pro- 
ceed against  such  delinquent  officer  and  his  securities,  in  the  manner 
prescribed  by  law :  Provided,  that  when  the  auditor  of  state  shall  be 
satisfied  that  such  default  results  from  some  inevitable  accident,  and 
not  from  tiie  negligence  of  sueh  officer,  he  may,  at  his  discretion,  poet- 
pone  the  instructions  for  bringing  suit  for  any  time  not  exceeding  sixty 
days. 

(26.)  Sec.  XXYII.  That  the  "  act  defining  the  duties  of  the  ^u-  Actrepeiaad. 
ditor  of  state,*'  passed  February  twenty-fourth,  eighteeu  hundred  and  ohaie,  isea. 
twenty-four,  foe  and  the  same  is  hereby  repealed.^ 


Ad  Mt  ftathorisixig  the  ancUtor  of  state  and  ooontj  iMiilHoci  to  i^ake  deeds  in  oert&ia 

CASeB. 

[Pamtd<mdtooi^<KiJaKmarfl5,183i.    Zl  voL  BbO,  2S.] 

(27.)  Sec.  I.    Beit  enacted  hy  the  General  Assembly  of  tlie  State  of  Anditoi  te 
Ohio,  That  the  auditor  of  state  be,  and  he  is  hereby  authorized,  to  hS2k*i?i«id  tar 
make  deeds  for  any  tract  or  part  of  any  tract  of  land,  that  has  hereto-  uxm. 
fore  been  sold  for  taxes,  in  the  same  manner  that  the  collectors  of  land 
tax  of  nonresidents,  sheriff,  collectors  of  county  or  townships,  were  au- 
Ihorised  to  do,  by  virtue  of  the  laws  heretofore  in  force  on  that  subject  ] 
mad  to  the  deed  or  deeds  thus  made,  the  auditor  shall  affix  his  seal  of  of- 
liee,  which  shall  be  evidence  of  the  execution  of  such  deed;  such  deed  ^^^  ^  "^^ 
•hall  have  all  the  force  and  eSdot  of  deeds  heretofore  made  by  the  col- 
kctors  of  land  tax  of  nonresidentB,  sherifib,  collectors  of  county  or  ^j^JLj*'^*®"*'^ 
township;  and  for  every  deed  thus  executed  he  shall  be  entitled  to  re- 
eenre  seventy-five  cents. 

(28.)  Seo.  II.     That  in  case  any  certificate  or  oertifioatee  shall  have  Deeds  how  obtain 
been  at  any  time  issued  to  any  purchaser  or  purchasers  of  lands  for  ^^t^TiS  «naSbH 
taxes,  under  any  of  the  acts  heretofore  passed  on  that  aubjeot,  which  leu. 
aeftificate  or  certificates  having  been  mislaid,  destroyed  or  lost,  and 
that  £u^  being  shown  to  the  auditor  of  state  or  county  auditor,^  as  the 
oase  may  be,  and  no  deed  or  deeds  having  been  executed  therefor,  said 
auditor  of  state  or  oounty  auditor,  as  the  case  may  be,  being  fiill^  sat- 
isfied from  evidence,  of  the  existence  and  loss  of  any  such  certificate 
or  certificates,  shall,  on  application  for  that  pturpose,  proceed  to  make 
and  execute  to  su<^  purchaser  <»r  pizrchasers,  a  good  and  sufficient  deed  ^^       ^^ 
or  deeds  of  oonveyanoe  for  any  su<^  tract  or  tracts  of  land ;  which  de^L 


1  Jhe  residne  of  this  act  reUtes  to  the  duties  of  the  seoretaij  of  state  »nd  treasurer 
•f  state.    See  55  Tol.  Stat.  103. 

S  The  proTiaions  of  this  section,  so  far  as  they  relate  to  a  eoonty  auditor,  are  re- 
See  ante  Chapter  12,  sec.  (85.) 
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deed  or  deeds  shall  be  as  good  and  valid  in  law,  to  all  intents  and  pur- 
poses, as  if  such  certificate  or  certificates  had  not  been  mislaid,  destroyed 
or  lost. 


An  Aet  to  prasoribe  tho  mode  of  rabJooUng  the  oanal  Undi  of  the  state  to  taxfttion. 
[Pbmdamdtooh^^elJamartUtliiO,    88 voL OK. lO.] 

Sec.  I.  II.  III.i 

Baoord  of  nke  of      (^^0  ^^^'  ^^'    ^^^^  ^^  ^^^  ^^  ^^  IbhAb  of  the  State,  shall  bo 

^id  iMds  ^  regularly  hereafter  recorded,  in  the  office  of  the  auditor  of  state,  in 

0to.  '  books  to  be  provided  for  that  purpose,  and  as  the  same  become  subject 

to  taxation,  it  shall  be  the  duty  of  the  auditor  to  furnish  lists  of  the 

same  to  the  several  county  auditors,  in  the  same  time  and  manner  he  is 

requireu  to  do  in  other  cases,  of  new  entries  of  lands. 

An  Aet  to  proTide  for  the  Taloation  and  sale  of  the  oanal  lands  belonging  to  the  statf 
01  Ohio,  and  also  to  amend  the  aots  now  in  force  in  relation  Uiereto. 

[JPkiiMdJlf<irdb7,1848.    40  vol.  fibi<.  72.] 

LtotofcaBaiieads      (^^O  ^^^*  XIY.     That  said  land  when  sold,  shall  be  taxable,  and 
•oidtobefijrwani-  it  shall  be  the  duty  of  the  auditor  of  state,  on  or  before  the  first  day 
ditoa^  So^*^  *""  of  March,  in  every  year,  to  forward  a  list  of  all  lands,  sold  the  preced- 
ing year,  to  the  county  auditor  of  the  county  in  which  such  lands  are 
situate,*  and  the  county  auditor  shall  cause  such  lands  to  be  appraised 
M^'tdnty.      1>7  the  county  or  township  assessor  of  his  county,  and  returned  and 
taxed  on  the  duplicate  as  other  lands  under  new  entries  are  appraised 
and  taxed.' 

An  Act  to  proyide  for  the  publication  of  an  aoenrate  and  detailed  statement  of  tht 
receipts  and  ezpenditnres  of  the  pnblio  roTenne. 

[Ptmed  March  U,18B9,    61  voL  jSfaK.  428.] 

HowlUuuMiai  of-  (31.)  Seo.  I.  Be  it  enoctcd  by  the  General  JMemhfy  of  the  State  of 
jkjra^  to  render  OhiOj  That  each  and  every  officer  or  agent  of  this  state,  who  may  be 
****'^  '  charged  or  intrusted  with  the  receipts  or  disbursementa  of  any  part  of 

the  public  money  of  this  state,  shall  make  an  accurate  and  detailed  ac- 
count of  all  such  money  by  him  received  or  paid  out,  in  which  the  date 
and  amount  of  his  several  receipts  or  disbursements,  the  person  or  per- 
sons from  whom  received,  or  to  whom  paid,  and  upon  what  account^ 
shall  be  accurately  stated.^ 
whn  to  wport      (^^O  ^^^*  ^^'    T^**  ®^  ^'  before  the  fifteenth  day  of  November,  in 
sbttnct  thaieoi;  ea^n  year,  every  such  officer  or  agent  shall  make  an  abstract  of  the  de- 
end  Toncbm.      tailed  account  required  by  the  first  section  of  this  act,  which,  with  proper 
vouchers  corresponding  in  date,  amount,  person  to  whom  paid,  and  on 
what  account,  yn\h  the  several  receipts  and  disbursements  entered  in 
said  account,  and  report  such  abstract  and  vouchers  to  the  auditor  of 
state. 
Anditar  of  state  to      (33.)  Seo.  III.    That  the  auditor  of  state  shall  annually  cause  the 
SISttnd«pr5l  reporte,  made  in  accordance  with  flie  foregoing  requirements,  to  be 
er  beads.  transcribed,  classified  and  arranged  under  proper  heads,  so  as  to  present 

2S?*S*  Mditw  ^^  ^^**^  ^^  accurate  account  of  the  receipts  and  the  entire  expenditures 
S^Statef  of  the  public  revenue  for  the  preceding  year. 


1  Obsolete. 

2  The  residue  of  this  aot  related  to  sale  >f  oanal  lands. 
8  See  Chapter  120. 
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(34.)  Sic.  IV.     That  if  there  shall  be  a  session  of  the  general  as-  Hii  wport  thero- 
Mmbly  held  in  the  year  next  succeeding  the  period  to  which  such  re-  *^ 
ports  are  reauired  to  be  made,  the  auditor  of  state  shall  report  the  ac- 
count of  puolic  receipts  and  expenditures  required  by  the  preceding 
section  of  this  act,  to  the  governor,  who  shall  communicate  the  same 
to  the  general  assembly;  and  whenever  there  shall  be  no  session  of  the 
general  assembly  to  be  held  in  the  year  next  succeeding  the  period  to 
which  such  reports  are  required  to  be  made,  the  auditor,  secretary  and 
treasurer  of  state  shall  cause  to  be  printed  in  substantial  pamphlet  PabUcation  of  i<»> 
form,  fifteen  thousand  copies  of  the  detailed  accouLt  of  the  entire  re-  K^w^*  **"*^' 
ceipts  and  expenditures^  of  ihe  public  revenue,  and  the  reports,  when 
80  printed,  shall  be  distxibuted  to  the  several  counties  under  the  same 
rules  and  regulations,  and  in  the  same  proportion  as  the  laws  and  jour- 
nals are  now  or  may  hereafter  be  distributed.  ,  r^ 

(35.^  Sbo.  Y.  That  whenever  any  such  officer  or  agent'^as  afore-  Auditor*!  Moefot 
said,  snail  have  reported  in  compliance  with  the  second  section  of  this  Jj^*a«>«w  om- 
act,  the  auditor  of  state  shall  receipt  to  such  officer  or  agent  for  such 
abstract  of  account  and  corresponding  vouchers,  with  a  statement 
therein  of  the  aggregate  amount  appearing  to  have  been  received  or 
disbursed,  which  receipt  the  disbursing  officer  or  agent  shall  file  and 
preserve. 

An  Aot  making  approprUtionB  for  tbe  j—x  1848. 

(36.)  Sso.  n.    In  all  cases  where  judgments  are  or  may  be  recov-  i^mdim      and 
ered  for  de&lcations  in  the  school  ^inds,  canal  tolls,  or  upon  suits  of  ^S.^fcr^'lSSSl 
other  ftinds  than  the  general  revenue,  the  auditor  of  state  shall  cause  tion  of   certain 
to  be  paid  from  the  first  collections  thereof,  to  the  credit  of  the  gen-  ft^^i.  bow  paid. 
eral  revenue,  any  amount  that  may  have  been  previously  paid  for  costs, 
fees  or  expenses,  in  the  prosecution  of  such  suit. 

An  Aot  making  appropriations  for  the  year  1843. 
[PluMdJMardft7,1842.    40  voL  Aot  62.] 

(37.)  Sio.  YI.    That  the  fiscal  year,  in  all  the  departments  of  the  whoi  Hfcai  jmt 
state,  shall  close  on  the  fifteenth  day  of  November,  annually;  and  all  ^c^om. 
annual  reports  from  such  departments  shall  be  made  with  reference  to 
that  date,  a 

An  Aet  fixing  the  falary  of  the  goTemor,  feeretary  of  state,  treaanrer,  auditor,  chief 
derk  in  the  auditor's  oflloe,  supreme  judges,  and  president  judges  of  the  court  of 
common  pleas. 

(38.)  Sio.  n.    That  all  fees  or  compentetion  allowed  by  law  to  Pees  of  auditor's 
the  auditor  of  state,  for  any  certified  copy  or  copies  of  surveys  or  other  tototwieray.^**** 
documents  in  his  offioe,  shall  be  paid  into  the  state  treasury,  for  the  use 
of  the  state. 

(•)  Bepeided.    Supplied,  Sup.  90, 
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CHAPTER  14. 

BANES  Ain)  BANKINO. 


TEE  tUXm  BAMKt  WtO. 


1.  Who,  ftnd  bow  mmaj  maj  «ncif»  in  buik- 


5.  Mtodjiivaiof  ei^iitel  stook. 

8.  The  itate  divided  into  twelTe  dlstrloti. 
i.  Number  of  UmkioB  ootnpmkt  llttiitea  In 
certain  oonntiee. 

6.  The  board  of  bank  oommlaeionen  oonstl- 

tnted. 
6.  The  first  meeting  of  the  board. 
Y.  OBrtiflcate  of  aaeodation  to  ibrm  a  hanMiig 

oompaaj,  etc. 

8.  Amount  of  capital  ttook  of  a  bank,  and  lb 

what  to  oontitt,  and  when  paid.^-OeMl- 
oatae  of  ftind«l  debt  not  deemed  a  part  of 
capital  stock. 

9.  How  payment  on  wtodt  eniivoed. 

10.  Prsllminary  examination  of  aesodatlon. 

U.  What  associations  anthorised  to  become 
banks  after  {veliminary  examination, 
and  how. 

12.  How  and  in  what  cMM  oapitcl  atodt  In- 
creased. 

18.  When  branches  of  state  bank  may  mpofait 
members  of  board  of  control,  and  their 


and  general  pon 
U.  OompQiitiob  or  oAcen  of  the  boaid,  and 

•xpensot  of  board. 
tt.  Board  of  cdntiol  a  holly  CDip«nali  «ltil» 

etc^^Its  name  and  powers. 

17.  Term  of  ofBce  of  memben  of  board ;  ^naean- 

des ;  president  of  board. 

18.  How  pMMr  monev  issued  bj  any  branch  to 

be  paid,  signed,  etc. 

19.  Amount  oi  p^wr  money  In  circulation. 
iO.  How  paper  money  deliTered  to  branches^^ 

Demoed  or  muUlated  paper  money. 
SL  The  safety  Amd ; — 
22.  How  iuTeoted  and  disposition  of  interest. 
28.  To  what  amount  stockholders  and  directon 

may  be  liable. 

24.  When  branch  deemed  insolvent. 

25,  26,  27,  28,  29.  Proceedings  when  hranch 

iBBOlveDt. 

Of  ULATXOM  TO  DnXTSirDBaT  MAMKJXQ  OOM- 

PAXm. 
Independent  banking  companies  to  deposit 

p«bUc  stocks. 
Treasprer  of  state  to  deliter  paper  money. 
SngraTing,  signtog,  ete. 
The  plates,  etc.,  and  how  expense  thereof 

How  paper  money  filled 'ttp. 

Mutilated  paper  to  be  destroyed. 

pispcsitioo  of  interest  on  stock  deporited. 

For  what  stocks  held. 

89,  40.  41.  Proceedln«i«hen  independeirt 

baniring  company  is  InsolTsnt. 
When  no  dividends  to  be  made. 


80. 

81. 
82. 
83. 

84. 

86. 

ae. 

^. 
«, 

42. 
43. 
44. 


02.  What  denominatiens  of  paner  menej  oukf 

be  issoed; 

03.  And  what  kind. 

54.  Tfy  whom 'to  he  veeetved  at  par. 

66.  Circulation  to  depend  on  amount  of  assets. 
65.  To  what  extent  banks  may  be  indebted. 

67.  Certain  finauds  prohibited. 

68.  Capital  stock  to  be  intact;  dividend  beyond 
profits ;  suspended  debts. 

60.  When  dividends  to  be  dedaied,  and  stat»> 

ments  on  dlTldend  days. 
Per  cent,  on  profits,  etc*,  in  Uen  of  tML 
Bate  of  interest,  and  effect  of  usury. 
KxteUt  of  liabilities  of  debtors. 
What  paper  moBey  banks  profaiUted  kam 

circulating. 
I^Hdenoes  of  Osttt,  except,  etc^  »««t  bA 

made  payable  to  the  bank. 
Transfers  after  insolvency  void. 
What  shall  be  forfeiture  of  chavter. 
Smbeailement  by  officers,  etc. 
69.  70,  71.  Certain  banks  may  commenoa 

banking,  ete. 
Any  branch  nunr  cease  banking. 
CoBpenaatlon  of  commissioners. 
Meaning  of  notice ;  oath ;  ftmded  debt,  etc 
Aets  repealed,  saving,  eta. 
Duties  devolved  upon  the  bocrdof  control. 
In  lehat  caea,  and'how,  fight  to  beeoMsa 

bank  withheld. 
When  act  to  take  ellMt. 
80,  8L  HowboaittofeentroItneBibrasosr* 

tain  orders  upon  the  branches. 
Bow  forftituM  of  debt  ibr  «sivy«nlbMsi. 
Banks  may  relinquish  part  of  their  cap- 

ital.—Banks'to  relinquish  etock. 
Disposition  of  capital  stock  not  paid  up. 
Disposition  of  relinquished  stock,  etc 
Di^KMition  of  flractional   unappn^ulated 

capital  stock. 
When  79tfa  to  83d  sections  in  force 
Certain  section  revived  as  to  Clinton  bank. 
Yice-pree.<dent  of  board  of  ccmtroL 
Bepeal  of  certain  seetioDS. 
Snita  i^alnst  banks  for  nsuiy,  etc. 
^,  94.  Bate  of  interest  and  exf^aage,  par 


60. 
61. 
62. 
88. 

M. 

66. 
66. 
67. 
58, 

72. 
78. 
74. 
76. 
76. 
77. 

78. 


46. 

45. 

47. 

48. 
48. 
•0. 
61. 


How  feea  for  protesting  paper  money  paid. 
To  what  amount  stockholders  may  coUeot* 

ively  be  liable— Banks  to  be  vfeited  and 

examined  annually. 
When  public  stocks  may  be  returned  to  the 

bank. 

OKJTB&AL  raovinoRS. 
The  amount  of  each  share.— Dividend  when 

shareholder  in  debt  to  bank. 
No  bank  to  take  as  securi^  or  purchase  its 

stock. 
One  vote  for  each  share 
Number  and  qualifications  of  directors  ;— 
For  what  time  elected ;  vacancies. 
Banking  companies  t>ody  corporate,  eta« 

until,  etc.— Their  powers  and  privllegsc 
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96.  What  is  an  unauthorised  iMunk. 
95.  Btockholders  personally  liable 

97.  Suite  against  stockholders. 
88,  99.  Pleading^ftnd  trial  inendi«uit. 

180.  Banking,  ete.,  t^  ootperatiena  prsldblfted. 

101.  Penalty  against  stockholders,  etc 

102.  Making  and  circulating  unanthorlxed  paper 

108.  Penalty  therefor. 

104.  Unauthoriaed  offlcee  or  ageneie^  prohibited; 

^Peililties  tberMbr. 
106.  PMslag«n$utheriied  notes,  e^cj-^PensMy. 

106.  Penaltlfls,  how  recovered  and  disposed  ot 

107.  AlteMdblllsshaUbe'redeeaMil. 

108.  Suite  commenced  under  certain  laws    how 

proceeded  with.— Acta  repealed,  except, 
etc.— Banks  to  be  examined  once  a  year. 

109.  SmaU  notee. 

110.  When  to  take  effect.— Discrimination. 

111.  112.  Penalty  against  brokers  or  banks  i» 

circulating,  etc.,  foreiini  bille 

113.  Penalties,  how  recovered,  etc. 

114.  Who  deemed  brokers. 

116.  Paper  money  of  expired  corporations,  etc 

116.  Duty  of  prosecutinic  attorney. 

117.  When  act  to  take  eflbct. 

118.  Sec.  (115)  modified,  suspended,  etc 

119.  Amount  of  circulating  notes,  how  dindn 

ished.- May  relinquish  hanking  bust 
*  ness.  and  how. 
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sicnoir 
lao.  OanoeUation  of  ooonterfeit  MUs.  143.  When  h«  to  to  laTwUgate  certain  specified 

121.  Beaking  ootnpantee  may  hold  real  citato.  mattare.— Hto  aathori^  aa  to  snbpenaing 

122.  Vmrj  may  be  set  up  before  or  after  Jndg-  witneuee.— Prodactlon  of  books  and  pa- 

nient,  withoat  tender  of  amount  leguiy  pen. 

dne.  143.  Bute  by  receiver. 

123  Setting  aside  Judgments  heretofore   ren-   14A.  Circniatlon  of  bills  of  expired  banks  pro- 

dered,  and  penoiktiBS  nsniy  to  be  set  19  hibited.  —  Penalty,  etc.,  tbwefitt.— B|»- 

tn  defense.  issue  of  such  paper. 

1^  Judgments  hereafter  confessed  hi  fever  ef   149.  Peoal^  fov  relswoJng.— 

banks,   ete.,  on  warrant  of  attomey,   146.  How  prosecuted. 

void.  147.  Sepealing  clause. 

125.  Salts  by  feveign  banks.  148.  Penalty  for  not  redeeming. 

196.  Bemedy  a«ainst  foreign  banks.  149.  Certificates  of  ftmded  debt,  their  deposit 

127.  Bedaration  In  snits  against  banks.  witti  state  treasurer,  transfer,  ete. 

US.  Oaeera  of  bank  con^stent  witnussM  agdng*   VSO.  Afxomattk  thereof  to  be  kept  by  tseasweir 


and  comptroller— and  by  regtoter  of  bank^ 
12t.  Sureties  protected  as  wmcAk  In  sails  agifeut  depavtmsntd— Aoeeunts  open  to  in^e^ 

them  as  principals.  tiou. 

190.  foits  commenced  nnder  certain  laws  sab-   151.  Etagrav 


Jeet  hersto.~^And  repealed,  etoi 


151.  Ei^iraTlng  plates  and  printing  noteflh-* 
.  SatlesofoomplrolleraBdtreasarer. 


Wl.  In  suits  on  bank  notes,  how  deserlbed  in  162.  BegiaCered    notes.  —  Belireiy   thereof  ifi 

described  In  pleadings ;—  banks,  etc. 

ISB.  And  In  copy  and  blU  of  pavtlealani;-Jhiti  lAft.  Brning  of  vetntned  drsolating  notes. 

must  be  exhibited  on  demand.  IM.  The  r^nster— hb  accounts  of  stocks  and  of 
ISS.  Proceedings  to  obtain  an  aeeooat  af  •••  droiuallng  notes  deUveeod  to  banks  anA 

sets.  VsturiMd  to  be.  burned* 

134^  Interest  on  assets,  etc.  155.  The  sale  of  stocks  to  redeem  notes  of  felUng; 
195.  Appointment  of  leceimr.  hank.— Beport  of  sals  and  proceeds.--Ao- 

136.  Distribution  of  assets.  oounto  th«reofl— Pi^yments  for  redemp- 

1S7,  138.  When  sunreme  ooart  may  appoint  «•  tion  ol^  notea— how  flui^.— Burning  r»> 


^ ^  _,    ,  -  deemednoies. 

139.  Htooath.  166.  Proceedings  on  9H0  ONwranfo  against  banks. 

140.  His  powers.  167.  Traudulent  use  or  disposition  of  seoorlttst. 
lAl.  BecdTer,  erldenoeoflda  anfhori^  to  tak»  puntohed  aa  embeuleBent.  — Prossen* 

possession  of  the  assets  of  the  haniCf  tlon,  etc. 

etc  IABl  BeiMttmcliiata. 

THB  STATB  BAms:,  ETC.    CI 

An  Aoi  to  incorporate  the  State  Bank  of  Ohio  and  other  banking  oompanies. 
[i\Mtsd  and  <ooli^so(A6nia»^24, 1846.    43  vol.  Aot  24.] 

(1.)  Seotion  I.  Be  it  enacted  hy  the  Oenercd  AsMonbfy  ef  ^  Siato  who,  and  how 
qf  Ohio,  Tkat  it  sliall  be  lawful  for  natural  indiTidoal  persons,  not  "^^[^IJ^^^ 
fewer  in  nnmber  in  toky  ease  tlian  five,  to  associate  and  form  companies 
fbr  the  pnrpoee  of  earr jing  on  ike  business  of  bankings  eaek  in  sncb 
place  in  this  state  as  shall  be  designated  in  its  articles  of  associatioi^ 
and  in  the  certificate  hereinafter  required  to  be  made,  subject  however, 
to  the  contingencies,  restrictions,  ccmditions,  and  liabilities  preambed  in 
this  act. 

(2.)  Seo.  n.  The  aggregate  amount  ot  capital  stock  of  all  the  com-  nm^jmom  or  cap- 
panics,  authorised  by  this  act  to  be  formed  and  to  carry  on  the  busi-  it»i  itock. 
ness  of  banking  within  this  state,  shall  not,  until  an  additional  amount 
shall  be  auUioriied  by  law,  exceed  six  million  one  hundred  and  filfy 
thousand  dollars;  wmch  sum  shall  not,  howeyer,  be  construed  to  in*^ 
elude  the  capital  stock  of  such  oompanies  as  by  name  shall  be  author- 
ised to  continue  or  to  resume  the  business  of  banking,  subject  to  the 
prorisions  of  thk  act 

(3.)  Seo.  III.    For  the  purpoee  of  securing  to  the  sereral  sections  ime  ftate  diridsd 
of  the  state,  a  &ir  participation  in  the  privileges  granted  by  this  act,  ^^^^^'^  ^^ 
the  state  shall  be  divided  into  twelve  districts,  and  the  banking  capital 
authorized  by  the  second  section,  shall  be  apportioned  among  such  dia^ 
tricts,  and  the  number  of  banking  oompanies  to  be  formed  ther^n, 
shall  be  limited  as  provided  in  this  section,  that  is  to  say — 

The  counties  of  Hamilton,^  Clermont,  Brown,  Clinton,  Warren,  and  nntdiitriot; 

1  Fiye  tneh  oompanies  were  formed,  and  in  good  faith  engaged  in  hnsiness  in  the 
district  inolading  Hamilton  county,  four  of  which  were  in  that  county.  Held,  that 
^he  powers  in  this  respect  authorized  by  the  statute  were  exhausted ;  and,  in  ease  of 
the  &ilare  or  B«rrender  of  the  franchise  by  some  of  such  companies,  this  statute  doet 

(a)  Obsolete. 
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[chap. 


Third; 


Fourth 


Fifth; 


Hzth; 


Butler,  shall  compose  the  first  district,  in  which  the  number  of  banking^ 
companies  to  be  formed  shall  not  exceed  five,  with  an  aggregate  capital 
not  exceeding  one  million  two  hundred  thousand  dollars. 

The  counties  of  Greene,  Montgomery,  Preble,  Miami,  Darke,  Shelby, 
Mercer,  Allen,  and  Van  Wert,  shall  compose  the  second  district,  in 
which  the  number  of  banking  companies  to  be  formed  shall  not  exceed 
five,  with  an  aggregate  capital  not  exceeding  six  hundred  thousand 
dollars. 

The  counties  of  Putnam,  Paulding,  Williams,  Henry,  Lucas,  Wood, 
and  Hancock,  shall  compose  the  third  district,  in  which  the  number  of 
banking  companies  to  be  formed  shall  not  exceed  four,  with  an  aggregate 
capital  not  exceeding  three  hundred  thousand  dollars. 

The  counties  of  Ottawa,  Sajidusky,  Erie,  Huron,  Richland,  Seneca, 
Wyandot,  and  Crawford,  shall  compose  the  fourth  district,  in  which 
the  number  of  banking  companies  to  be  formed  shall  not  exceed  four, 
with  an  aggregate  capital  not  exceeding  four  hundred  thousand  dollars. 

The  counties  of  Hardin,  Marion,  Delaware,  Franklin,  Union,  Logan, 
Champaign,  Clark,  and  Madison,  shall  compose  the  fifth  district,  in 
which  the  number  of  banking  companies  to  be  formed  shall  not  exceed 
six,  with  an  aggregate  capital  not  exceeding  five  hundred  thousand 
dollars. 

The  counties  of  Pickaway,  Fayette,  Boss,  Highland,  Adams,  Scioto, 
Lawrence,  Gallia,  Pike,  and  Jackson,  shall  compose  the  sixth  district, 
in  which  the  number  of  banking  companies  to  be  formed  shall  not 
exceed  five,  with  an  aggregate  capital  not  exceeding  five  hundred 
thousand  dollars. 

The  counties  of  Meigs,  Athens,  Washington,  Monroe,  Morgan,  Mus- 
kingum, and  Guernsey,  shall  compose  the  seventh  district,  in  which  the 
number  of  banking  companies  to  be  formed  shall  not  exceed  six,  with 
an  aggregate  capital  not  exceeding  five  hundred  thousand  dollars. 

The  counties  of  Hocking,  Perry,  Fairfield,  Licking,  and  Knox,  shall 
compose  the  eighth  district,  in  which  the  number  of  banking  companies 
to  be  formed  shall  not  exceed  four,  with  an  aggregate  capital  not  ex- 
ceeding four  hundred  thousand  dollars. 

The  counties  of  Wayne,  Stark,  Holmes,  Coshocton,  and  Tuscarawas, 
shall  compose  the  ninth  district,  in  which  the  number  of  banking 
companies  to  be  formed  shall  not  exceed  three,  with  an  aggregate 
capital  not  exceeding  two  hundred  and  fifty  thousand  dollars. 

The  counties  of  Belmont,  Harrison,  Jefierson,  Carroll,  and  Colum- 
biana, shall  compose  the  tenUi  district,  in  which  the  number  of  banking 
oompanies  to  be  formed  shall  not  exceed  five,  with  an  aggregate  capitu 
not  exceeding  five  hundred  thousand  dollars. 

The  counties  of  Trumbull,  Ashtabula,  Lake,  Geauga,  and  Portage, 
shall  compose  the  eleventh  district,  in  which  the  number  of  bankine 
companies  to  be  formed  shall  not  exceed  five,  with  an  aggregate  capiUu 
not  exceeding  three  hundred  thousand  dollars. 

The  counties  of  Summit,  Medina,  Lorain,  and  Cuyahoga,  shall 
compose  the  twelfth  district,  in  which  the  number  of  banking  compa- 
nies to  be  formed  shall  not  exceed  eleven,  with  an  aggregate  capital 
not  exceeding  seven  hundred  thousand  dollars. 

(4.)  Seo.  IY.     The  number  of  banking  companies  which  shall  be 


Viath; 


Toith; 


TweUU:, 


Kornbor  c€  Imak' 


not  authoriM  new  and  additional  companies  to  be  formed,  and  to  engase  in  bnrineM 
in  Hamilton  county,  to  take  the  place  of  the  filling  eompaniea.  The  State  ex  re/. 
WkUewum  et  al,  y.  CJuue,  5  Ohio  St.  Rep.  529.  The  amendatory  act  of  1848  (sec  80  oC 
this  Chapter)  has  no  application  to  the  amthority  for  forming  new  and  additional  bank- 
inir  oompanies  in  Hamilton  county,  the  same  not  arising  out  of  the  matter  of  the  dis- 
tribution of  the  fractions  of  unappropriated  banking  oapital.    lb,  639. 
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fonned  and  pennitted  to  engage  in  the  business  of  banking,  nnder  the  ing  oompankt 
provisions  of  this  act — ^in  3ie  county  of  Hamilton  shall  not  exceed  JS^tos!"  ***"***" 
four.*  In  the  county  of  Cuyahoga,  six.  In  the  county  of  Franklin, 
tiuree.  In  the  county  of  Ross,  two.  In  the  county  of  Muskingum, 
two.  In  the  county  of  Jefferson,  two.  In  the  county  of  Summit, 
three.  In  the  county  of  Lucas,  two.  In  the  county  of  Miami,  two. 
In  the  county  of  Montgomery,  two ;  and  in  no  other  county  in  the  state 
f hall  there  oe  more  than  one  company  formed  under  the  provisions  of 
this  act,  and  permitted  to  engage  in  the  business  of  banking,  except 
under  the  circumstances  mentioned  and  provided  for  in  the  twelfth 
section  of  this  act :  Provided,  that  not  more  than  two  companies  shall 
be  authorized  to  commence  and  carry  on  the  business  of  banking,  as 
branches  of  the  State  Bank  of  Ohio,  under  the  provisions  of  this  act, 
in  any  one  of  the  counties  named  in  this  section,  excepting  the  countv 
of  Hamilton,  and  in  the  countv  of  Hamilton  not  more  than  three  such  « 
branches  shall  be  so  authorizea ;  and  if  a  greater  number  of  companies 
formed  for  the  purpose  of  banking  in  any  such  county  shall  elect  to 
become  a  branch  of  the  State  Bank  of  Ohio,  the  commissioners,  herein- 
after appointed,  shall  reduce  Buch  number  to  the  number  in  this  section 
limited,  in  conformity  to  the  rules  prescribed  in  the  eleventh  section 
of  this  act 

(5.)  Seo.  Y.  To  canr  into  effect  the  provisions  of  this  act,  John  TheboudofiMuik 
W.  Allen,  Joseph  Olds,  Daniel  Kilgore,  Alexander  Grimes  and  Gus- J^jjjjj.*" 
tavus  Swan,  shall  be  and  they  are  hereby  appointed  commissioners,  and 
they,  or  a  majority  of  them,  after  taking  an  oath  diligently,  faithftdly, 
and  impartially  to  perform  the  duties  assigned  them  by  this  act,  a 
certificate  of  which  oath  shall  be  filed  and  care^lly  preserved  in  the 
office  of  the  secretary  of  state,  shall  constitute  a  board  to  be  designated 
the  board  of  bank  commissioners ;  which  board  shall  continue  for  one 
year  from  the  date  of  this  act,  and  thereafter  the  duties  which  they  are 
required  by  this  act  to  perform,  shall  devolve  on,  and  be  performed  by 
the  auditor,  treasurer  and  secretary  of  state,  who  shall  be  commis- 
sioners to  perform  such  duties ;  and  if  any  of  said  commissioners  shall 
refuse  to  serve,  shall  die,  or  resign,  his  place  shall  be  filled  by  the 
general  assembly,  by  joint  resolution,  if  in  session,  and,  if  not,  by  the 
governor. 

^6.)  Seo.  YI.  Said  commissioners  shall  meet  in  the  city  of  Col-  The  iint  meet 
ambus,  at  such  time,  within  thirty  days  after  the  passage  of  this  act,  ^  ^^  ^^^***^ 
as  shall  be  appointed  by  the  governor,  who  shall  notify  each  member 
of  his  appointment,  and  of  the  time  and  place  of  meeting ;  they  shall, 
when  met,  appoint  one  of  their  number  to  be  their  president,  who 
shall,  under  the  order  of  the  board,  sign  all  official  documents ;  and 
they  shall  cause  a  fair  and  true  record  of  all  their  official  proceedings 
to  be  kept  in  a  book  provided  for  that  purpose. 

(7.)  Sso.  YII.  Persons  associating  to  form  a  banking  company,  oertmoate  or  m. 
shall,  under  their  hands  and  seals,  make  a  certificate,  which  shall  J^^^^JSJ^omS 
specify:  .  •  ny»«*c. 

First — The  name  assumed  by  such  company,  and  by  which  it  shall 
be  known  in  its  dealings,  in  which  name  shall  be  included  the  name 
of  the  city,  village,  or  town,  in  which  its  banking  operations  shall  be 
carried  on ; 

Second — The  amount  of  the  capital  stock  of  such  company,  and  the 
number  of  shares  into  which  the  same  is  divided ; 

Third — The  name  and  place  of  residence  and  the  number  of  shares 
held  by  each  member  of  the  company ; 

1  Se«  note  1,  p.  117. 
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Fourth — The  time  when  streh  com^ny  shall  have  heeo  formed  ; 
Fifth — That  such  company  ha»  elected  to  carry  on  its  operations  as 
an  independent  banking  company,  or,  as  a  ^' branch  of  the  State  Bank 
of  Ohio,"  as  the  case  may  be,  which  certtioate  shall  bo  acknowledged 
before  a  justice  of  the  peace  or  notary  public,  and  shall  be  recorded 
by  the  recorder  of  the  county  where  such  oompany  iff  to  be  established^ 
.  in  a  book  to  be  kept  by  him  fbr  that  purpose,  ^diioh  shall  ait  all  timei 
during  office  hours  be  kept  open  for  me  inspection  of  any  persoa 
wishing  to  examine  the  same;  one  eopy  of  which  certifteate  duly  certi^ 
fied  shall  be  transmitted  to  the  secretary  of  stote,  who  e^all  record  and 
careMly  preserve  the  same  in  his  office,  and  another  to  the  board  of 
bank  comfmissioners. 
Amount  of  capital      (8.)  Seo.  Till.    No  conkpany  shain  be  permitted  to  commence  or 
iSd^to'whir^  carry  on  the  business  of  banking  under  tiie  authority  of  this  act,  as  a 
ooE^,  and  when  f)ranch  of  the  9tate  Bank  of  Ohio,  unless  its  capital  stock  shall  be  at 
^^^  least  one  hundred  thousand  dollaiB,  noi^  as  an  independent  banking 

company,  unless^  ite  capital  shall  be  at  least  fifty  thousand  dollars,  nor 
in  either  case  shall  the  dq^itaj  stock  ef  any  such  eompany  exceed  five 
^T^»t«ior  hundred  thousand  dollars:  Provided,  fcowerer,  thai  the  oettificateff  of 
deemed  a  part°of  the  fVmdod  debt  of  this  state,  or  of  the  UiHiied  States,  deposited  witk 
capital  itookT  the  treasurer  of  state,  as  collateral  security  for  the  redemption  of  the 
notes  of  circulation  of  sttj  independent  banking  company,  shall  not  be 
deemed  a  part  of  the  capital  stock  of  such  company,  within  the  mean- 
ing of  this  act.  At  least  thirty  per  eeartum  of  me  capital  stock  of  each 
company  shall  be  paid  in  gold  and  silver  coin,  or  their  equivalent,  one 
half  of  which  thirty  per  centum,  at  foaet,  shiall  be  in  gold  and  silver 
coin,  and  shall  be  in  the  actual  possession,  and  bona  fide,  the  properly 
of  the  company  at  the  time  of  the  commencement  of  its  banking  busi- 
ness, and  at  the  place  designated  for  carrying  on  such  business,  and  the 
remainder  of  the  capital  stock  of  such  convpany  shall  be  paid  in  in  in* 
stallments  each  of  at  least  ten  per  centum,  on  the  whole  amount  te 
which  the  company  is  limited,  as  f^equen^  as  one  installment  at  the 
end  of  each  succeeding  ninety  days  mm  the  date  of  the  commencement 
of  its  banking  operations,  until  the  whole  amount  of  capitid  stock  is 
paid  in;  but  when  any  bankittg  company  formed  under  the  provisions 
of  this  act,  shall  have  paid  in  at  least  sixty  per  centum  on  the  gross 
amount  of  its  capital  stock,  and  shall  deem  a  lurther  extension  of  its 
capital  at  such  time  unnecessary,  such  company  may,  if  a  branch  of  the 
State  Bank  of  Ohio,  apply  to  the  board  of  control,  or,  if  an  independent 
banking  company,  to  the  governor,  for  an  extension  of  the  time  for 
paying  in  the  remaining  installments  on  its  capital  stock ;  and  if,  after  » 
careful  examination  of  the  facts,  the  board  of  control,  or  the  governor,,  as 
the  case  may  be,  shall  be  satisfied  that  public  convenience  does  not  re- 
quire an  increase  of  the  capital  stock  of  such  company,  as  rapidly  as  re- 
quired by  the  foregoing  provisions  of  this  section,  the  board  of  confx'ol, 
or  the  governor,  as  the  case  may  require,  shall  authorise  such  Airther 
extenson  of  the  time  for  paying  in  the  remaining  installments,  as  shall 
be  deemed  compatible  with  the  pubHc  interest ;  and  this  section  shall 
not  be  so  construed  as  to  prevent  any  independent  banking  company 
that,  previous  to  commencing  its  business  as  a  bank,  shall  have  paid  in 
on  its  capital  stock  not  less  Uian  thirty  thousand  dollars,  and  shall  have 
deposited  with,  and  titensferred  to,  the  treasurer  of  state,  certificates  of 
funded  debt,  as  required  by  this  act,  to  any  amount  not  less  than  sev* 
enty  thousand  doifars,  and  shall  also  have  complied  with  all  the  pro^ 
visions  of  this  act,  other  than  such  as  relate  to  the  amiount  of  its  capital 
stock,  from  commencing  and  carrying  on  its  business  as  an  independent 
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banking  company,  and^  in  eatih  oase,  sacbt  oompany  sfaall  not  be  re- 
qnifed  to  bave  or  pay  in  any  additional  amount  of  capital  stock. 

(9.)  H:ec.  IX.  If  any  sn&r^ioldm^,  of  bis  agstgnee,  sball  fail  to  pay  How  payment  <m 
any  installment  on  tbe  Btook,^  wben  tbe  same  is  required  by  the  fore-  ******  •»&»•*. 
going  section  to  be  paid,  tbe  directors  may  sell  said  stock  at  public  aue^ 
tion,  baring  giren  tbree  weeks'  previous  notice  thereof,  in  a  newspaper 
published  in  the  county  where  tbe  company  is  looated,  to  any  person 
who  will  pay  Ibie  highest  price  therefor,  mmI  not  less  than  the  amount 
then  due  thereon;  and  the  excess,  if  any,  after  paying  tlie  expenses  of 
OEtle,  shall  be  refunded  to  the  ddbM}ue»t  stockholder.  If  no  biidder  can 
be  found,  who  will  pi^  for  sueb  stock  tbe  amount  due  thereon,  to  thw 
company,  and  costs  ef  advertisMient  and  sale,  ihe  amount  preriouslj' 
paid  shall  be  forfeited  to  the  company;  and  soeh  stock  may  be  subse^ 
quently  sold,  in  sueb  manner  as  iiie  <Mrectein  m»y  ordmr. 

(10.)  Ssc.  X.  After  tihie  expiration  of  two  months,  and  within  three  PreUmiiury  ex. 
monOn  ftom  ite  date  of  this  act,  the  board  of  ba^  oemmissioneni  ^^^  "^  **" 
sball  examine  the  certificates  of  the  formation  of  banking  companies,, 
taransmifted  to  ih^ia  as  required  by  the  seventh  section  of  this  aet,  and 
sbaU,  by  one  of  their  own  i^mbm,  ot  oth«r  q»eeial  a^enrt  appointed 
by  i^em  for  l^at  purpose,  who  sIm^I  not  be  a  stockholder  in  any  of  ti^e 
companies  formied  under  this  act,  immediAtely  proceed  to  examine  l&e 
condition  of  jeacb  of  tiie  battking  ce>nipanie»  whieb  shall  hare  transmit- 
ted to  tbe  said  boai^  the  requff^  certificate;  and  it  shall  be  tbe  espe- 
cial duty  of  such  agent  to  carefully  count,  or  otherwise  ascetrtoin,  the 
amotmt  of  moaey  paid  in  on  aceowot  ef  it»  eafilal  stock;  to  ascertain 
tJie  name  and  place  of  residence  of  each  of  the  directors  of  such  com^ 
pany,  and  the  amount  ef  capital  stock  ef  which  each  is  the  bona  Jlde 
owner;  whether  sueb  company  has  complied  with  all  the  requirements 
of  this  act,  necessary  to  entitle  the  company  to  engage  in  tbe  business 
of  banking;  and  be  sbaU  cause  to  be  made,  and  attested  by  tbe  oath  of 
a  majorrty  of  the  direetorSy  and  by  the  caafaier  of  such  company,  a  state' 
ment  of  M  the  material  facts  necessary  to  enable  the  board  of  commas* 
moners  to  determine  whether  such  company  is  lawfslly  entitled  to  eom- 
menee  the  business  of  banking  under  tbe  pnmsions  of  iMs  act;  and 
such  agent  shall  immediately  report  to  tbe  board  of  bank  eomunssion^ 
ers  8U(m  statement,  and  his  pvo<»edings  im  tbe  premises. 

(11.)  Sxo.  XI.  If,  upon  a  careful  exmnination  and  comparison  of  wiuttaModAtioiM 
the  certiic&tes  of  association,  and  tbe  repotts  and  statements  of  tbe  spo-  ^e^'^^f^aito 
cial  i^nts,  appointed  to  ascertain  whether  the  banking  componiesy  au-  preumiiutfy  ez- 
ihori^  by  tbis  act,  have  complied  witii  its  provimnis,  it  shall  i^pear  £^1^^'^'  ^ 
that  any  number  of  companies  have  been  formed,  and  are  lawMly  en- 

1 A  eourt  of  equity  may  compel  tlie  original  suSsoribera  to  the  stock  of  a  bank  to 
pay  up  ttieir  stock,  in  order  to  create  a  fund  for  the  payment  of  Hs  debts ;  bat  stock* 
boMers,  who  biave  in  good  fiiith  tnmslbrred  their  stocks,  haying  paid  up  all  roqmsi- 
*  tions  made  upon  their  stock  sabsoription,  can  not  afterward  be  thus  called  upon  to 
contribute.  The  transferees  snooeed  to  Ule  legal  responsibilities  of  the  transferers. 
Lapse  of  time,  hoieeyer,  precludes  creditors  of  broken  banks  f^om  eomfng  hato  chan-< 
eery,  erett  againvt  the  hddert  of  the  stock,  to  enforoe  payment  of  the  stock,  in  dis« 
ciiMge  of  the  debts.  Under  some  oirenmstances  twelye  years  may  constitute  thitf 
lapce  of  time.     Oiknore't  <x'r«  y.  Bank  OineinncOi  et  cU.,  8  Ohio  Rep.  o2. 

The  fact  that  a  note  sued  on  was  giyen  for  stock  subscribed  without  any  intenMott 
to  pay  it,  merely  for  the  purpose  of  pretending  to  the  public  that  the  stock  was 
greater  than  it  really  was,  or  for  the  purpose  of  preyenting  the  predominance  of  cer- 
tain stookhoMers,  is  no  defense  to  the  action  on  tho  note.  BatM  y.  Lewia,  3  Ohio  St. 
Bep.  459. 

Ill  a  prooeeding  by  the  receiyert  of  a  b«Ak  against  the  stockholders,  to  compel  then 
to  pay  up  their  stock,  the  defendants  will  not  be  peruiittecl  to  defend,  upon  the  ground 
that  they  were  guilty  of  a  yiolatlon  of  law  in  asstiming  to  do  business  under  the  act 
of  incorporation,  in  pursuance  of  which  their  organisation  was  eflboted,  or  isteaded 
to  be  effected.     Voorhiea  y.  The  Bank  of  CiroUtnlle,  19  Ohio  Bep.  463. 
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titled  to  commence  the  business  of  banking,  proTided  the  number  of 
such  companies,  and  the  amount  of  their  capital,  collectively,  in  any 
district,  shall  not  exceed  the  number  and  f^  amount  of  capital  assigned 
to  such  district,  nor  in  any  county  the  number  assigned  to  such  county, 
the  commissioners  shall  certify  the  same  to  the  goyemor,  who  shall,  if 
he  be  satisfied  that  the  law  has,  in  all  respects,  been  complied  with, 
issue  his  proclamati<m,  setting  forth  that  such  companies  are  authorized 
to  commenee  and  carry  on  the  business  of  banking,  at  the  places  seve- 
rally  dmgnated  in  their  certificates  of  association,  ^  but  if  the  commis- 
sioners shall  find  that  a  number  of  banking  companies  shall  have  been 
formed,  and  shall  have  complied  with  all  the  requisions  of  this  act  pre- 
liminary to  the  commencement  of  the  business  of  banking,  in  any  dis- 
trict, greater  than  the  number  assigned  to  such  district,  then  the  com- 
missioners shall  determine  which  of  such  companies  are  to  be  preferred, 
and  certify  the  same  to  the  governor,  as  in  this  section  provided ;  and, 
in  forming  such  determination,  they  shall  apply  the  following  rules,  in 
the  order  fin]  which  they  stand : 

First :  They  shall  avoid  depriving  any  county,  in  which  one  or  more 
of  such  companies  are  formed,  of  at  least  one. 

Second  :  They  shall  prefer  such  companies  as  have  the  largest  cap- 
ital, provided  at  least  thirty  per  centum  wereof  shall  have  been  paid  in. 

Third :  They  shall  prefer  the  company  or  companies  whose  stock  is 
in  the  largest  proportion  owned  by  citizens  of  the  county  in  which  such 
company  is  formed. 

Fourth :  They  shall  prefer  the  company  or  companies  whose  stock 
is  in  the  largest  proportion  owned  by  the  citizens  of  the  state. 

Fifth :  They  shall  prefer  companies  constituted  by  the  most  respon- 
sible stockholders.  And  in  case  more  companies  shall  have  been  formed 
and  shall  have  complied  with  all  the  requirements  of  this  act  preliminary 
to  the  commencement  of  business  in  any  county,  than  the  number  as- 
signed to  such  county,  the  commissioners,  in  determining  to  which  a 
preference  shall  be  given,  shall  observe  the  foregoing  rules,  excepting 
the  first,  in  the  order  in  which  they  stAud.  And  if,  after  reducing  the 
number  of  banking  companies,  in  any  district,  to  the  number  assigned 
to  such  district,  it  shall  be  found  that  such  companies  have  collectively 
a  greater  amount  of  capital  than  the  amount  apportioned  to  such  dis- 
trict, then  the  commissioners  shall  bring  the  aggregate  capital  within 
the  prescribed  limits,  by  reducing  the  capital  which  each  company  shall 
be  authorized  to  employ,  in  equal  ratio,  on  the  amount  thereof,  over  the 
minimum  amount  prescribed  for  such  companies, 
flow  and  in  what  (12.)  Seo.  XII.  After  the  end  of  two  years  from  the  date  of  this 
ImS********  act,  any  banking  company  formed  in  any  district  may  increase  its  capi- 
tal stock  to  any  amount  not  exceeding  five  hundred  thousand  dollars, 
nor  exceeding  the  amount  of  capital  assigned  to  such  district,  and  re- 
maining unappropriated;  and  in  case  more  than  one  banking  company 
shall  appl^  for  an  increase  of  its  capital  stock,  and  the  amount  of  the 
proposed  increase  shall  exceed  the  whole  amount  of  capital  unappro- 
priated in  such  district,  then  the  commissioners  shall  assign  such  un- 
appropriated capital,  equally,  to  the  companies  demanding  the  same; 
but  any  new  company,  formed  in  any  county  having  no  banking  com* 

1  This  is  not  one  of  the  duties  enjoined  hj  the  constitution  upon  the  goyernor  and 
resting  in  tiie  snpreme  exeontire  discretion,  but  a  ministerial  act  required  hj  statute, 
which,  upon  his  being  satisfied  of  the  existence  of  certain  facts,  the  goyemor,  upon 
neslect  or  refusal,  might  haye  been  compelled,  hj  a  writ  of  mandamus,  to  perform, 
had  the  statutory  authority  continned  in  force.  The  State  ese  rtL  WhU^nam  et  li.  T. 
Oia$e,  b  Ohio  St.  Bep.  £29. 
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in  the  same  shall  be  preferred  at  any  time  before  such  capital  is 
\j  appropriated. 

IN  BELATION  TO  THE  STATS  BANK  07  OHIO. 

(13.)  Sec.  XIII.    Whenever,  from  an  inspection  of  the  certificates  whoibnaichMor 
transmitted  by  banking  companies  to  the  board  of  bank  commissioners,  I^int^^nSS 
it  shall  appear  that  any  number  of  said  companies,  not  less  than  seven,  ^^  board  of 
inehnre  c^  such  existing  companies  as  are,  by  this  act,  especially  author-  y^Syi;^^*''^ 
ised  to  resnae  or  continue  banking  operations  under  its  provisions,  have 
made  their  election  to  tnuisact  their  banking  operations  as  branches  of 
the  State  Bank  of  Ohio,  md  kave  complied  with  the  requirements  of 
this  act,  preliminary  to  the  commsiwmi  of  banking  operations,  then 
said  commissioners  shall  immediately  notify  each  m  nsd  osa^mriBa 
diereof ;  and  within  ten  days  a^r  receiving  such  notice,  ihey  shall 
each  appoint,  in  such  manner  as  the  directors  thereof  shall  prescribe, 
one  person  to  be  a  member  of  the  board  of  control  of  the  State  Bank 
of  Ohio;  and  any  two  or  more  of  such  banking  companies  may  unite 
in  the  appointment  of  the  same  person.     But  no  person,  who  is  not  a 
oitixen  of  the  United  States,  and  a  resident  of  this  state,  and  who  has 
not  resided  within  this  state  at  least  two  years  next  previous  to  his  ap- 
p^tment,  shall  be  a  member  of  tiie  board  of  control. 

1^4.)  Sio.  XIV.  The  members  of  the  board  of  control,  who  shall  wbmiiMMHaiMrii 
have  been  appointed  agreeably  to  the  provisions  of  the  next  preceding  ^  ^ 
section,  shall  meet  in  tiie  city  of  Columbus,  at  such  time  as  shall  be 
designated  by  the  board  of  bank  oommissioners,  who  shall  give  ten 
days*  previous  notice  to  each  branch  of  the  time  of  such  meeting;  they 
shall  each  take  on  [an]  oath  diligently,  faitiifully,  and  impartially  to 
perform  the  duties  imposed  on  them  by  this  act,  a  certificate  of  which 
oath  shall  be  filed  ana  preserved  in  the  office  of  the  secretary  of  state. 
They  shall  organise,  provided  two  thirds  of  the  whole  number  shall  be  OrgMitwtton  m* 
convened,  by  electing  some  suitable  person  as  president,  whose  duty  it ' 
shall  be  to  preside  at  the  meetings  of  the  board,  and  sign  its  official 
documents;  they  shall  appoint  a  secretary,  who  shall  keep  a  fair  and 
true  record  of  the  proceedings  of  the  iNMtrd.  They  shall  keep  an 
office  in  the  city  of  Columbus,  which,  together  with  their  books,  papers, 
records,  and  accounts  of  every  description,  shall,  at  all  ^times,  be  open 
to  the  inspection  of  any  committee  of  the  general  assembly,  or  either 
branch  thereof,  and  of  any  commissioner  or  commissioners,  especially 
appointed  for  that  purpose  bv  the  general  assembly,  and  of  anv  person 
appointed  by  anv  one  of  the  branches.  They  shall  procure  ana  ^nish 
each  branch  wim  notes  for  circulation,  and  decide  on  the  amount  to  be 
ftimished,  from  time  to  time,  to  each,  within  the  limits,  and  agreeably 
to  the  rules  and  restrictions  prescribed  bv  this  act.  They  may  pre* 
scribe  rules  for  the  settlement  of  balances  between  the  branches,  three 
fourths  of  the  votes  given,  according  to  the  rule  of  voting  herein  pre- 
scribed, concurring.  They  shall  have  power,  by  themselves,  or  hj  a 
committee  of  one  or  more  members  of  their  own  board,  or  by  a  special 
agent  appointed  by  them  for  that  purpose,  whenever,  and  as  often  as 
they  shall  think  proper,  to  visit  any  branch,  inspect  its  books,  records, 
and  accounts,  and  all  die  evidences  of  debts  due  to,  and  securitjes  held 
by,  such  branch;  examine  and  ascertain  the  amount  of  money  and 
other  property  held  by  such  branch;  examine,  on  oath,  the  president, 
directors,  cashier,  and  all  other  officers,  agents,  clerks  or  servants  of  the 
branch,  touching  its  condition,  means,  and  liabilities.  They  shall  have 
power  to  require  any  branch  to  reduce  its  circulation,  or  other  liabili- 
ties, within  such  limits  as  they  shall,  after  fall  inquiry  into  its  condi* 
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lion,  deem  neeeBsaiy  to  seeure  from  Iobb,  either  ike  dealers  with  sueh 
branch,  or  the  other  branches  of  the  State  Bank  of  Ohio.    They  may 
require  the  officers  of  each  branch  to  make  oat,  under  oath,  and  trans- 
mit to  the  office  of  said  board  at  Columbus,  statements  of  the  condition 
thereof,  in  such  form  as  such  board  shall  prescribe,  and  as  frequently 
as  they  shall  deem  proper;  whieh  statementa  ghall  be  recorded  in  a 
book  or  bo€k»  to  be  kept  for  that  purpose.    They  may  appoint  an 
ezacittive  oemmittee,  of  Doi  less  than  £ve,  of  whom  the  president  shall 
be  one,  to  aet  in  beluiif  of  the  board  in  all  sueh  eiBses,  and  perfonn  all 
sueh  doftiea  as  shall  be  psesoribed  by  ike  by-laws  of  said  board,  not  ia- 
consistent  with  thia  aet. 
CompeDMtion  of      (15.)  Ssc.  XY.    Tbt  preanknt  and  seorotary  of  the  board  of  eoa- 
bStfS^aDde^.  trei  shall  eaeb  reeeive  such  compMsatioik  fbv  ikeir  services  as  said 
Mof'bottd.        board  shall  allow,  which  shall  be  assessed  «j»on  the  sereval  branches  o£ 
the  State  Bank  of  Ohio,  in  the  ralio  of  their  eapital  stock.     The  board 
may  aW  allow  tiie  exeeutiye  eommitlee  sttoh  compeneaiion  as  they  shall 
dMon  just  and  reaeonable,  to  be  paid  by  ihe  sevesal  branches,  iu  th* 
same  manner ;  and  the  expenses  of  proeiuing  plates  and  printing  notea 
o£  ekcmlatioB  skidl  be  paid  by  the  several  I»anGkeay  m  the  ratio  of  the 
notes  of  ckronlation,  received  by  eaeh. 
Board  of  oontroi      (1^.)  ^BC  XYL    The  board  of  oonlrol,  from  the  time  of  its  organ- 
a^tedTMTponte,  i^ation,  until  the  first  day  of  May,  in  the  veax  one  thomaand  eight  hun- 
dnd.  and  sixty-eiz^  and  theteaflier,  wM  iihe  affairs  of  the  seve^ 
bffantkea  of  ihe  State  Bajik  of  Ohio  shall  bd  finally  eloaed  up,  shall  ba 
a  body  corporate,  with  siiccession,  and  by  the  same  of  the  State  Bank 
itouMMMidpow-  of  Ohio,  capable  of  oofttractiBg,  attd  of  prosecuting  and  defending  ini 
*^  suits  or  actions  at  law,  oc  in  chancery,  as  fully  as  natural  persons,  and 

of  doing  all  other  acts  and  things  necessary  to  effect  the  oI]||ect  coil* 
tamplated  in  this  act  by  the  formation  of  said  board. 
Ttem  of  offloo  o^      (17.)  Sbo.  X YU.    Bach  member  of  the  board  of  oonlarol  shall  co»- 
m^mbmotho^td.  ^j|^^  jj,  ^£^  ^jjj^  ^  gjg^  Mondav  of  Eebmary  next  after  his  appoin*. 
VacuidM.  ment,  and  until  his  suecessor  shall  be  appointed  and  qualified ;  vacancies 

ift  the  board  shall  be  filled  by  the  branch  by  whidi  iha  appointment 
vacated  was  made;  in  voting  each  member  shall  be  entitled  to  one  voto^ 
aad  to  one  additional  vote  for  every  fifty  thousand  dollars  of  the  amount 
of  notes  in  ^rculation,  to  whieh  die  branch  ov  branches  r^resented  by 
him,  is,  or  are  entitled,  at  the  time  of  sttoh  voting ;  the  president  c$ 
PiK^Mtt  of        the  board  shall  hold  his  office  for  one  year,  and  until  his  successor  shall 
be  appointed,  but  may  be  removed  by  a  resolution  of  the  board;  he 
shall  take  an  oath,  faithfully,  diligently  and  impartially  to  fulfill  the 
daties  of  his  appointment,  aiid  not  knowingly  VM)late  any  of  the  pro- 
visions of  this  act ;  he  may  be  required  to  give  bond  in  such  such  sum^ 
and  with  sueh  securitiesy  as  the  board  shall  prescribe;  and  all  vacancies 
in  said  upointment  shall  be  filled  by  the  board. 
How  pi^NT  mon-      (IS.)  Sbo.  X  YIH.    All  notes  issued  by  any  branch  intended  to  cir- 
SJuSr^to^  be  ^  Ottlate  as  monej,  shall  be  payable  at  the  branch  by  whieh  they  are  issued 
pai4,  ■tgiMd*  oto.  in  gold  and  silver  coin,  tkie  lawful  currency  of  the  United  States,  or 
either,  at  the  option  ef  the  branch,  on  demand ;  thev  shall  be  signed  by 
the  president  of  the  board  of  control,  countersigned  bv  the  cashier  of 
the  branch  by  which  they  are  issued,  made  payable  to  bearer,  and  shall 
be  negotiable  by  deliverv ;  all  other  evideaces  of  debt  issued  by  any 
branch  shall  be  negoAiable  or  transferable  in  the  same  manner  as  if 
issued  by  a  natural  person,  and  shall  be  binding  on  the  branch,  wheth^ 
under  smI  or  not,  uid  all  sueh  evidenoes  of  debt,  other  than  notes  of 
circulation,  shall  be  payable  to  the  order  of  some  person  therein  named, 
n moTtoiiiSK      (^^'^  ^^'  ^^^'    ^^  branch  of  the  State  Bank  of  Ohio  shall,  at 
uoQ.^^  aay  time,  have  in  circulatiou  notes  iu  the  similitude  of  bank  notes  to 
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an  amotint  bearing  a  greater  •proporiaoj/  %>  the  6fi|»iAftl  alook  oi^naid 
branch  actanlij  p^  in  a»d  ait  toe  time  remaining  undiminisked  by 
losses  or  wil^drswol,  exehwbre  of  its  portion  of  Cbe  a^etj  fnnd,  thusk  i^ 
proportion  hereuiafter  apeoifiod,  that  is  io  si^ :    . 

On  the  first  hundred  '^onsand  doHani,  or  any  lesaer  amount  of  ita 
capital,  not  more  than  twice  ithe  amount  of  such  OApital. 

'On  the  second  hundred  thoiuand  dolbn,  or  part  ithereof,  not  more 
iksa  once  and  a  half  the  amount  of  audi  4»pitel  over  one  huadaed 
thousand. 

On  the  third  hundred  ihouaand  dolhm,  er  part  thereof^  not  mote 
ihan  once  and  a  quarter  €he  amount  of  audfi  napitd  over  t^o  hoiUbred 
•ibeusand. 

On  the  fourth  hundred  thousand  doilara,  or  part  tflieied^  not  m<MPe 
than  once  the  amount  of  such  capital  over  ^iree  hundred  thooaaad;  and, 

'On  any  amount  of  capital  orer  ibur  hwadred  ♦Anaaand  dollars,  not 
nore  than  three  iburtha  (the  amount  of  Bvah.  capital  tO^er  four  hundred 
"tiiousand,  and  on  its  portion  of  the  aofetyifnnd  an  amount  ojuftl  dieieto. 

(20.)  8so.  XX.    Notes  deaisned  for  x^roufartion  ahaill  ^be  deliyesed,  ^^^SStJ'^^'^ 
%ythe  board  of  control,  to  each  branch,  <on  a  written  order  signed  by  bnachM. 
ihe  president  and  a>maj(Nity  of  the  dtreetors  of  audi  braneh ;  <anoh  or*- 
^em  shall  be  carefully  preaenfed  by  said  board  in  their  joffice;  an  aoon^ 
-rate  account  of  all  the  notea  ao  delivered,  the  amount  xi£  ^the  notea  of 
each  denomination  so  delivered,  and  lihe  date  of  aueh  delr?eiy,  ^hall  be 
kept  by  the  board  of  control,  in  a  book  or  books  to  be  provided  and 
4»pt  in  their 'office  at Columbua;  all  notes  so  worn,  defaced,  or  matUated  ^^otdotmvmam 
«8  to  be  unfit  forohnoulalion'diall  'be  retun^d  by  the  braneh  by  which       ****  mmej. 
^4bej  were  issued  to -the  board  of  control,  and  an  canal  amount  of  new 
*notee  received  ^erefor ;  all  such  notes  so  retumed  by  a  braneh  shall  be 
credited,  and  all  new  ones  delivered  in  their  stead  shall  be  charged  to 
Buoh  branch  on  iihe  hooka  of  said  board ;  and  the  'notes  ao  returned 
shall  be  burned  to  adhes>in  therpresenoe  of  the  preddant  and  at  least 
^wo  of  the  membezB  of  said  boani. 

(21.)  8so.  XXL  Before  the  board  of  control  shall  deliver  to  ai^  ThesUMjfaaAt 
branch  notes  for  oinmlation,  they  shall  (require  such  branch  to  pay  over 
*or  depoffit  to  the  credit  of  said  board,  as  said  board  ahiJl  order,  either 
la  money  or  in  cortifieateB  of  ^e  stocks  of  this  state,  or  of  the  United 
States,  at  their  ourrmt  vidue  in  the  oi^  of  New  Y(H:k,  but  in  no  instance 
«bove  their  par  value,  an  amount  equal  to  teniperoentumon  the  amount 
of  the  notes  for  circulation  which  shall  be  delivered  to  such  brancdi. 
And  eo,  i^om  time^to  time,  aa  any  branch  may,  by  the  paying  in  of  an 
additional  amount  on  its  capital  stock,  or  by  not  having  Mceived  the 
amount  of  notea  for  ciroidtttion  to  which  it  ^aa  fpreviot^y  entitled,  be 
authoriaed  to  demBnd  an  additional  amoiuit  of  notes  £or  circulation, 
such  branch  ^hidl  deposit  wUh -the  board  of  control  ten  per  centum  on 
the  amount  of  notes  so  required,  and  the  stodcs  and  money  so  deposited 
ahall  be  denominated  the  ^'aafety-Amd,''  andahall  be  inveated  aa  herein- 
after prescribed,  and  held  by  the*board  of  con^l  aa  the  iproper^  of 
aaid  board,  in  truat  for  the  benefit  of  the  aeverd  branchea  of  the  State 
Bank  of  Ohio,  andaa  a  fund  for  the  redemption  of  the  notes  ofoircula- 
Hon  of  any  one^  ormcnre  of  aaid  branchea  that  may  fiiil  to  redeem  its  notes, 
to  be  applied  to  ^that  purpose  in  the  manner  pointed  out  by  this  act. 

(22.)  8ko.  XXIL    All  money  so  deposited  or  paid  to  the  board  of  "?^JJ52!?i 
control,  on  account  of  the  safety  fund,  by  any  branch,  shall  be,  under  StewSt 
the  direction  of  said  board,  invested  by  such  branch  eiUier  in  the  stocks 
of  tiie  atete  or  of  the  United  Stetes,  or  in  bonds  secured  by  mortages  on 
unincumbered  real  estate  situated  in  the  county  where  such  branch  is 
located,  or  in  adjoining  connties,  of  at  least  twice  the  value  in  each  case 
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of  the  amonnt  seoured  thereby,  exclusive  of  baildings  or  other  fixtures 
subject  to  be  destroyed  by  fire,  by  floods,  or  accidental  occurrences,  or 
of  timber,  mines,  or  minerals  subject  to  waste ;  which  bond  shall  be 
made  payable  on  demand  to  the  State  Bank  of  Ohio,  and  shall  bear  such 
rate  of  interest  as  shall  be  agreed  on  by  the  parties,  not  exceeding  seven 
per  centum  per  annum,  payable  semi-annually.  Each  branch  shall  be 
entitled  to  receive  the  interest  accruing  on  the  stocks  or  bonds  in  which 
its  portion  of  the  safety  fund  shall  have  been  invested ;  and  in  case  of 
the  insolvency  of  any  branch,  the  stocks  and  bonds  in  which  the  money 
of  such  branch  shall  have  been  invested  as  aforesaid,  if  the  proceeds  of 
such  stock  and  bonds  shall  be  sufficient  to  redeem  its  outstanding  notes 
of  circulation,  shall,  as  far  as  practicable,  be  first  converted  into  money, 
and  applied  to  that  purpose,  before  any  part  of  the  safety  tand  belong- 
ing to  other  branches  shall  be  so  applied. 
To  what  aaoont  (23.)  Sso.  XXIII.  The  Stockholders  collectively  of  any  branch 
JJJ^^IJlf^*^  shall,  at  no  time,  be  liable  to  such  branch,  either  as  principal  debtors  or 
UitUft.  sureties,  or  both,  to  an  amount  exceeding  one  third  part  of  the  capital 

stock  of  such  branch  then  actuallv  paid  in  and  remaining  as  capital 
stock.  Nor  shall  the  directors  collectively  be  so  liable  to  an  amount 
exceeding  one  fourth  part  of  the  stock  actually  paid  in,  standing  in  their 
names,  and  of  which  mey  are  collectively  the  bona  fide  owners  in  their 
own  right  :^  Provided^  that  such  directors  may  be  further  permitted 
to  become  liable  as  drawers  or  indorsers  of  bona  fide  foreign  bills  of 
exchange,  drawn  in  this  state,  and  payable  at  any  place  out  of  this  state, 
to  an  amount,  when  added  to  their  pther  liabilities,  not  exceeding  one 
third  of  the  capital  stock  actuallv  paid  in,  and  standing  in  the  names 
of  such  directors;  and  the  stockholders  may  become  liable,  in  like 
manner,  in  such  sum  as,  when  added  to  their  other  liabilities,  will  not 
exceed  one  half  of  the  capital  stock  of  any  such  branch  actually  paid  in. 
whyiffiiMji^^  (24.)  Sbo.  XXIY.  If  any  branch  of  the  State  Bank  of  Ohio  shall 
^ '  *  renise  to  pay  its  notes  of  circulation,  or  any  of  them,  in  gold  or  silver 
coin,  the  lawM  currency  of  the  United  States,  on  which  payment  shall 
be  lawfully  demanded  at  its  banking  house,  or  customary  place  of  doing 
banking  business,  during  usual  banking  hours,  such  branch  shall  be 
deemed  to  have  committed  an  act  of  insolvencv,  and  thereupon  all  its 
property,  credits,  securities,  liens  and  assets  of  every  description,  shall 
forthwith  vest  in,  and  be  the  property,  credits,  securities,  liens  and  as- 
sets of  the  board  of  control,  for  the  uses  and  purposes  declared  in 
this  act. 
ftooMdtesi  wbm  (26.)  Seo.  XXV.  The  board  of  control,  on  receiving  information 
bnncifc  iiiMiTwt.  ^^^  ^^  branch  of  the  State  Bank  of  Ohio  has  committed  an  act  of 
insolvency,  shall  forthwith  appoint  a  committee  of  one  or  more  of  its 
members,  who  shall  make  immediate  inquirv  into  the  truth  of  such 
information,  and  report  thereon  to  the  board;  and  if  the  board  shall 
be  satisfied,  from  die  report  of  the  committee,  that  such  branch  has 
suspended  the  payment  of  its  notes  in  ^Id  and  silver,  thev  shall  forth- 
wiUi  appoint  a  suitable  receiver  or  receivers,  who  shall  take  immediate 
possession  of  the  books,  records,  money,  choses  in  action,  and  property 
of  said  branch  of  every  description,  and  hold  the  same  for  the  joint 
use  and  benefit  of  the  other  branches  of  the  State  Bank  of  Ohio,  and 
the  creditors  of  said  failing  branch;  and  said  board  of  control  shall 
immediately  provide  money,  and  place  the  same  in  such  solvent  branch 
or  branches  as  may  be  most  convenient  for  the  purpose  of  redeeming 
the  notes  of  such  failing  branch,  and  shall  give  public  notice  thereof 
in  some  newspaper  printed  in  the  place  where  such  failing  branch  is 

1  Sea  note  Ut  mo.  (44)  of  thia  Chapter. 
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located,  and  ahu)  in  some  newspaper  of  general  oironlation  published  at 
Columbos. 

^26.)  Seo.  XXVI.  Each  solvent  branch  shall  contribute,  in  the  Smb*. 
ratio  of  the  circulation  to  which  it  is  entitled,  to  the  sum  necessary  for 
redeeming  the  notes  of  the  &iling  branch,  as  provided  in  the  preceding 
section,  on  the  requisition  of  the  board  of  control,  and  may  be  remu- 
nerated for  such  contribution,  from  the  safety  ftmd,  ba  soon  bb  money 
sufficient  can  be  raised  from  that  fund,  by  a  sale  or  hypothecation  of 
the  stock,  funds,  or  other  securities  belonging  thereto. 

(27.^  8io.  XXYII.  The  receiver  or  receivers,  appointed  as  pro-  Btam^ 
vided  m  the  twenty-fifth  section,  shall  be  required  to  give  bond  in  such 
sum  and  with  such  securities  as  the  board  of  control  shall  judge  suf- 
ficient; and,  under  the  direction  of  the  said  board,  shall  proceed  to 
setde  up  its  affiurs,  and  convert  its  assets  into  money;  the  money  so 
made  shall  be  applied — 

First:  To  reimburse  all  moneys  which  shall  have  been  advanced  by 
the  several  branches  for  the  redemption  of  the  notes  and  bOls  of  the 
insolvent  branch,  and  which  may  not  have  been  previously  reimbursed 
from  the  safety  fund. 

Second:  To  reimburse  all  moneys  advanced  from  the  safety  frmd, 
other  than  moneys  derived  from  tnat  portion  of  the  safety  fund  fur- 
nished by  the  failing  branch. 

Third:  To  the  payment  and  discharge  of  all  tiie  remaining  liabilities 
of  such  branch;  and — 

Fourth:  The  residue  shall  be  divided  amone  tiie  stockholders  of  the 
fidling  branch,  in  proportion  to  the  stock  by  ihem  respectively  held. 

(28.^  Seo.  XXVlII.  If  any  branch  against  which  the  board  of  i 
oontrol  shall  have  instituted  proceedings,  on  account  of  any  supjposed 
act  of  insolvency,  as  prescribed  by  the  twenty-fifth  section  of  this  act, 
shall  deny  having  committed  such  act  of  insolvency,  such  company 
may  appl^  to  any  court  of  competent  jurisdiction  for  a  writ  of  injunc- 
tion to  said  board  of  control  to  suspend  all  further  proceedings  against 
such  branch,  as  an  insolvent  company;  and  such  court,  afrer  citing  said 
board  of  control  to  appear  and  show  cause  why  such  writ  should  not 
be  granted,  and  after  tiie  finding  of  a  jury  that  such  branch  has,  at  all 
times,  continued,  and  still  continues  to  redeem,  in  ^old  and  silver  coin, 
its  notes  of  circulation,  shall  make  an  order,  enjoining  the  board  of 
oontrol  from  all  frurther  proceedings  against  such  branch,  on  account  of 
the  supposed  act  of  insolvency  on  which  such  proceedings  were  insti- 
tuted, and  thereupon  all  the  propeity  and  assets  of  such  branch  shall 
be  restored  to  its  directors. 

(29.)  Seo.  XXIX.  If  the  board  of  control  shall,  in  any  case,  fail  i 
to  proceed  in  the  manner  prescribed  in  the  foregoing  sections  of  this 
act,  and  providing  for  the  payment  of  the  outstanding  notes  of  circu- 
lation, uid  in  closing  the  affairs  of  any  branch  that  shall  have  com- 
mitted an  act  of  insolvency,  the  holder  of  any  of  its  notes  of  circula- 
tion, of  other  creditor  of  such  branch  may,  in  case  payment  of  such 
notes  of  circulation  or  other  claim,  has  been  refused  when  lawfully  de- 
manded, and  remains  unpaid,  apply  to  any  court  of  competent  jurisdic- 
tion, for  its  writ,  commanding  the  board  of  control  so  to  proceed;  and 
it  shall  be  the  duty  of  such  court,  after  citing  such  board  to  appear  and 
show  cause  why  such  writ  should  not  issue,  and  upon  the  finding  of  a 
jury  that  such  act  of  insolvency  has  been  committed,  to  issue  their 
writ,  commanding  said  board  of  control  forthwith  to  proceed,  in  the 
manner  pointed  out  in  the  preceding  sections  of  this  act,  to  provide  for 
the  payment  of  the  outstanding  notes  of  such  branch,  close  up  its  af« 
fiurs,  and  make  application  of  its  assets. 
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IN  RELATION  TO   INDEPENDENT  BANKING  COMPANIES. 

Independent  (30.^  8eo.  XXX.     Eaoh  compaoj  that  shall  have  elected  to  oarry 

KfltodmoeUp^  on  its  Dosuiess  as  an  independeot  banking  company,  and  shall  ha^s 
Uo  ttuoiu.  complied  with  the  reqoirementa  of  t^  act,  prehminar j  to  the  com- 

mencement of  banking  •busiiiese,  shall,  before  it  shall  commence  such 
imsHiess,  and  before  it  shall  be  held  to  have  acquired  corporate  powers, 
deposit  with  and  transfer  to  the  treasurer  of  sktte,  eeriificates  of  the 
funded  debt  of  this  state,  or  of  the  United  States,  at  least  oqual  in 
amount  to  the  amount  of  its  capital  sloek,  at  sueh  time  paid  in ;  4uid, 
from  (time  to  time,  as  an  additional  installment  or  portion  of  its  capital 
stock  diall  be  paid  in,  additbnal  certificates  of  the  ftmded  debts  above 
specified,  at  least  equal  in  amount  to  the  amount  of  sudi  additional  pay- 
ments of  c]4>ital  stocky  shall,  within  thirty  days  after  suoh  payment,  be  de- 
posited with  and  transferred  to  the  treasurer  of  state,  but  no  such  certifi- 
cate of  funded  debt  shall  be  receiTod  by-said  tMasnver  at  a  rate  or  price 
above  the  avecsge  selling  price  of  sueii  certificates  at  the  New  Icnrk 
stoek  excJiaQge,  fat  the  &ur  weeks  next  preoedini^  the  time  of  the  re- 
ceipt thereof  by  the  treasurer,  nor  shall  any  certificate  of  the  fhnded 
debt  of  this  rtate  (be  veceivedatanr  irate  above  its  >par  value,  ezdusive 
of  the  unpaid  interest  that  may  have  aocrued  thereon ;  and  if  sudh 
company  shall  fail  to  make  deposits  and  transfers  of  stock,  as  in  this 
section  required,  all  its  ficanohkes  and  powers  derived  from  this  act, 
except  sucn  as  may  be  necessary  to  settle  up  its  a&irs,  shall  immedi- 
ately cease  and  determine. 
TnMonrof  etete  (31.)  Sbo.  XXXI.  The  tieasQrer  of  state  shall  deliver, 'from  time 
to^^Ter  p^pw  Hm^^  gg  }|Q  nu^y  \^  prepared  so  to  do,  to  any  independent  banking  com- 
pany that  may  have  entitled  itself  thereto,  on  the  written  order  of  the 
president  and  a  majority  of  its  directors,  notes  for  circulation  to  any 
amount  not  esceedipg  the  value  of  tthe  cevtifioates  of  frmded  debt  de- 
posited with)  and  transferred  to  him  by  sw^  company,  as  prescribed  bv 
the  preceding  section;  but  at  no  time  shall  the  total  amount  of  such 
notes,  delivered  to  any  such  company,  exceed  three  times  the  amount 
at  such  time  actually  paid  in  on  its  capital  stock,  and  tremaining  as 
capital  stock,  undiminbhed  by  losses  or  otherwise, 
ingmftnc,  lign.  (32.)  Seo.  XXXII.  In  order  to  furnish  suitaible  notes  for  ciroula- 
iac>  «to.  ^QQ  to  such  independent  banking  companies,  the  treasurer  of  state  is 

hereby  authorized  and  required  to  cause  to  be  engraved  and  printed, 
in  the  best  manner  to  guard  against  counterfeiting,  such  quantity  of 
circulating  notss  in  ithe  similitude  of  bank  notes,  in  blank,  of  the  sev- 
eral denominations  prorided  for  in  this  act,  as  he  .may  from  time  to 
time  deem  necessary  to  furnish  to  such  independent  banxing  companies, 
aocordin^  to  the  provisions  hereinafter  set  forth;  which  notes  shall  be 
countersigned,  numbered,  and  regutered  in  proper  books,  to  be  pro- 
vided and  kept  for  that  ipurpose,  in  tiie  office  of  said  treasurer,  under 
his  direction,  oy  such  person  or  tpersons  as  he  may  appoint,  so  that  each 
denomination  of  such  circulating  notes  shall  bear  the  uniform  signa- 
ture of  one  of  such  registers;  and  all  the  notes  of  each  separate  de* 
nomination  shall  bear  the  same  derioe,  and  bear  a  general  similitude; 
and  the  notes  or  bills  to  be  so  countersigned  shall  have  stamped  or 
.printed  on  their  face  the  words,  ''secured  by  the  pledge  of  stock.'* 


TlM  pUtM.  etc, 


»  pUI 

i  bow 


(33.)  Sec.  XXXIU.    The  plates,  dies  and  materials  to  be  procured 


•nj&wmense  jjy  the  ^casurer  of  state  for  the  printing  and  making  the  circulating 
^^^^       notes,  provided  for  in  the  thirty-second  section  of  this  act,  shall  remain 
in  the  custody  of  said  treasurer,  and  under  his  direction ;  and  the  ex- 
pense necessarily  incurred  by  him  in  executing  the  provisions  of  this 
act  shall  be  audited  and  settled  by  the  auditor  of  state,  and  paid  nut  of 
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any  moneys  in  the  treasury  not  otherwise  appropriated ;  and  for  the 
nnrpose  of  rcimbnrsing  the  same  to  the  treasury,  the  said  treasurer  is 
dereby  authorized  and  re<]^uired  to  charge  against  and  receive  from  each 
company  receiving  such  circulating  notes  such  rate  per  centum  thereon 
as  may  be  sufficient  for  that  purpose,  and  shall,  from  time  to  time, 
equalize  said  expenses  among  the  companies  to  whom  such  circulating 
notes  may  be  furnished. 

(34.)  Seo.  XXXIY.    After  any  such  independent  banking  com-  How pi^per money 
pany  shall  have  caused  to  be  executed  and  signed,  by  the  president  and  **^  "'^* 
cashier  thereof,  the  circulating  notes  received  from  the  treasurer  of 
state,  in  such  manner  as  may  be  requisite  to  make  them  obligatory 
notes,  payable  on  demand  at  its  place  of  business,  such  company  is 
hereby  authorized  to  issue  and  circulate  the  same  as  money. 

(35.)  Sbo.  XXXY.  It  shall  be  the  duty  of  the  treasurer  of  state  Matiiatod  wp^ 
to  receive  mutilated  circulating  notes,  issued  by  him  to  any  of  such  in-  ***  ^  <>ertroyed. 
dependent  banking  companies,  and  to  deliver  in  place  thereof  other  cir- 
culating notes  to  an  equal  amount;  and  the  said  mutilated  notes,  after 
a  memorandum  shall  have  been  entered  in  the  proper  book  or  books, 
shall  be  burned  to  ashes  by  the  said  treasurer  in  the  presence  of  the 
secretary  of  state  and  the  officer  or  agent  of  said  company  by  whom 
the  said  notes  shall  have  been  delivered  to  the  said  treasurer,  and  a  cer- 
tificate of  said  burning,  signed  by  said  treasurer,  shall  be  made  in  the 
books  of  the  register,  and  a  duplicate  thereof  given  to  said  agent. 

(36.)  Sec.  !]0[XVI.  The  treasurer  of  state  shall  give  to  any  com-  DifpodUon  of  ib. 
pany,  by  whom  any  stock  shall  have  been  deposited,  according  to  the  JSSLl* *****'**' 
provisions  of  the  thirtieth  section  of  this  act,  powers  of  attorney  to  re- 
ceive the  interest  or  dividends  thereon,  which  interest  or  dividend  such 
company  may  receive  and  apply  to  its  own  use;  but  such  powers  of 
attorney  shall  become  void  upon  any  such  company  failing  to  redeem 
the  circulating  notes  issued  by  such  company :  Provided,  however,  that 
whenever  the  price  of  any  of  the  stocks  pledged  for  the  security  or 
redemption  of  the  circxdating  notes  issued  by  any  such  company,  as 
aforesaid,  shall  be  at  the  stock  exchange  in  the  city  of  New  York,  for 
four  consecutive  weeks,  at  a  price  or  rate  less  than  the  value  of  [at] 
which  such  stock  shall  have  been  estimated,  when  so  deposited  ana 
pledged,  the  treasurer  shall  receive  and  retain  the  interest  or  dividend 
on  such  depreciated  stock  so  pledged  until  the  interest  so  received,  when 
added  to  the  market  value  of  stocks  so  pledged,  to  be  ascertained  as  in 
this  section  before  provided,  will  be  equal  in  amount  to  the  amount  for 
which  such  stocks  were  pledged,  and  he  shall  deposit  the  amount  so  re- 
ceived with  any  solvent  banking  company  in  this  state,  at  such  rate  of 
interest  as  shall  be  agreed  upon,  or,  at  ihe  option  of  the  company  by 
which  such  stocks  were  deposited,  invest  such  interest  or  dividends  in 
any  of  the  stocks  by  ihis  act  authorized  to  be  pledged,  in  the  name  of 
the  treasurer  of  state,  in  trust  for  the  banking  company  by  whom  the 
stocks  on  which  such  interest  or  dividends  may  have  accrued,  shall 
have  been^pledged,  and  whenever  the  price  of  such  depreciated  stocks 
at  the  New  York  stock  exchange  shall  rise  to  the  price  at  which  they 
were  pledged  by  the  company,  and  so  remain  for  four  consecutive  weeks, 
such  investment  shall  be  assigned  to  such  company,  and  all  accruing 
interest  on  such  pledged  stock  shall  thereafter  be  paid  to  such  com- 
pany. 

(37.)  Sbc.  XXXVII.     The  stocks  transferred  to  the  treasurer  of  For  what  atooks 
state  by  an  independent  bankine  company,  for  the  security  of  its  circu-  ^^ 
lating  notes,  shall  be  held  by  nim  exclusively  for  that  purpose,  until 
such  notes  shall  be  redeemed,  except  as  liereinafter  provided. 

(38  )  8eo.  XXXYIII.     If  any  such  independent  banking  company  Piooeedingi 
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independent  sLall  fall  to  redeem,  in  gold  or  silver  coin,  any  of  its  circulating  notes, 
totoSven?*^^*"^  issued  in  pursuance  of  the  provisions  of  this  act,  when  payment  thereof 
shall  be  lawfully  demanded,  during  the  usual  hours  of  business,  at  the 
office  of  such  company,  the  holder  of  such  note  or  notes  may  cause  one 
or  more  thereof  to  be  protested  by  a  notary  public,  who  shall,  on  protest- 
ing the  same,  forthwith  forward  notice  of  such  protest  to  the  treasurer 
of  state,  and  after  such  protest  suffered,  it  shall  not  be  lawful  for  the 
company  thus  suffering  protest  to  pay  out  any  of  its  notes,  discount  any 
notes  or  bills,  or  otherwise  engage  in  the  business  of  banking,  except 
to  receive  and  safely  keep  moneys  belonging  to  it,  and  to  deliver  special 
deposits :  Provided,  however,  that  if  satisfactory  proof  be  produced  to 
such  notary  public  that  the  payment  of  any  such  note  or  notes  is  re- 
strained  or  delayed  by  order  of  any  court  of  competent  jurisdiction, 
such  notary  public  shall  not  protest  the  same ;  where  tho  holder  of 
such  notes  shall  cause  more  than  one  to  be  protested  on  the  same  day, 
he  shall  not  receive  pay  for  more  than  one  such  protest. 

(39.)  Sec.  XXXIX.  In  case  any  such  independent  banking  com> 
paty  shall  fail  to  pay,  and  redeem  its  circulating  notes  on  demand,  in 
gold  or  silver  coin,  as  specified  in  the  next  preceding  section  of  this  act, 
the  treasurer  of  state  shall,  within  thirty  days  after  he  shall  have  re- 
ceived notice  of  such  failure,  cause  the  stocks  pledged  by  such  com 
pany,  or  so  much  thereof  as  may  be  necessary  to  redeem  the  outstand- 
ing circulating  notes  of  such  company,  to  be  sold  either  at  the  stock 
exchange  in  the  city  of  New  York,  after  giving  notice  of  such  sale  to 
such  company,  and  also  advertising  the  time  and  place  of  sale,  with  a 
pertinent  description  of  the  stocks  to  be  offered  for  sale,  in  two  or  more 
newspapers  published  in  the  city  of  New  York,  for  not  less  than  ten 
consecutive  days  before  the  day  of  sale,  or  at  the  state  treasury  in  the 
city  of  Columbus,  giving  notice  to  said  company,  and  also  advertising 
in  one  or  more  newspapers  published  in  the  city  of  Columbus,  and  one 
or  more  newspapers  in  general  circulation  in  the  county  where  the  office 
of  such  failing  company  is  situated;  which  advertisements  shall  con- 
tain the  same  particulars  as  are  required  herein,  where  sales  are  to  be 
made  in  the  city  of  New  York;  and  out  of  the  proceeds  of  such  sale 
the  treasurer  shall  pay,  in  a  ratable  proportion,  the  circulating  notes  of 
such  company,  of  which  due  notice  shall  be  given,  calling  upon  the 
holders  of  such  notes  to  present  them  for  such  payment  at  the  state 
treasury :  Provided,  that  if  any  of  the  circulating  notes  of  such  fail- 
ing company  shall  not  be  presented  for  redemption  at  the  state  treas- 
ury until  after  the  term  of  two  years  from  the  date  of  the  first  pub- 
lication of  the  notice  to  the  holders  of  such  notes  to  present  the  same 
at  the  state  treasury,  the  treasurer  may  pay,  ratably,  to  the  holders  of 
the  notes  previously  presented,  if  such  notes  shall  not  have  been  pre- 
viously paid  in  full,  whatever  of  the  proceeds  of  such  sale,  remaining 
in  his  hands,  may  be  needed  to  fully  discharge  such  notes  so  presented. 
(40.)  Sec.  XL.  The  treasurer  of  state  may,  if  he  shall  deem  that 
the  interests  of  the  noteholders  of  any  insolvent  banking  coihpany  will 
be  best  promoted  thereby,  with  the  advice  of  the  auditor  and  secretary 
of  state,  hypothecate  or  sell  at  private  sale  any  of  the  stocks  transfer- 
red to  and  deposited  with  him  by  such  company  to  any  other  independ- 
ent banking  company,  or  to  any  individual  person  or  firm,  and  receive 
therefor,  either  money,  or  the  circulating  notes  of  such  failing  com- 
pany :  Provided,  that  no  such  stock  shall  be  sold,  by  private  sale,  at 
less  than  the  par  value  thereof,  nor  at  less  than  its  selling  price,  at  the 
New  York  stock  exchange,  at  the  date  of  the  last  received  information, 
nor  shall  any  such  stock  be  sold  on  credit. 

(41.)  Sec.  XLI.     On  receiving  notice  that  any  such  independent 
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banking  company  shall  have  committed  an  act  of  insolvency,  as  here- 
inbefore defined,  the  treasurer  of  state,  the  secretary  of  state,  and  the 
auditor  of  state,  or  a  majority  of  them,  shall  appoint  a  special  agent, 
who  shall  immediately  proceed  to  ascertain  whether  such  company  has 
refused  to  pay  its  notes  in  gold  and  silver  coin,  when  lawfully  de- 
manded, and  report  to  the  said  treasurer,  secretary  and  auditor,  the 
facts  so  ascertained ;  and  if,  from  the  report  so  made,  said  treasurer, 
secretary  and  auditor,  or  a  majority  of  them,  shall  be  satisfied  that 
such  company  has  suspended  the  payment  of  its  circulating  notes,  when 
lawfully  demanded,  in  gold  and  silver  coin,  they  shall  forthwith  appoint 
a  receiver,  or  receivers,  and  require  of  him  or  them  such  bond  and 
security  as  they  shall  deem  proper,  who  shall  proceed  to  take  possession 
of  the  books,  records  and  assets,  of  every  description,  of  such  com- 
pany; collect  all  debts,  dues  and  other  claims,  belonging  to  such  com- 
pany; settle,  and,  with  the  approbation  of  an  agent,  to  be  appointed  by 
the  stockholders  for  the  protection  of  their  interests,  compound  for  all 
bad  and  doubtfol  debts ;  sell  all  the  real  and  personal  property  of  said 
company,  and  to  pay  over  all  moneys  so  made,  to  the  treasurer  of 
state;  and  the  treasurer  of  state  shall  cause  notice  to  be  given,  by 
advertisement,  in  one  or  more  newspapers  published  in  the  city  of 
Columbus,  and  also  in  one  or  more  newspapers  in  general  circulation  in 
the  county  where  the  office  of  such  insolvent  company  shall  be  situated, 
for  six  consecutive  months,  calling  on  all  persons  who  may  have  claims 
against  such  company,  to  make  legal  proof  thereof;  and,  after  the  end 
of  one  year  from  the  first  publication  of  such  notice,  the  treasurer, 
after  full  provision  shall  have  been  made  fbr  redeeming  the  circulating 
notes  of  such  company,  shall  make  a  ratable  dividend  of  the  moneys 
so  paid  over  to  him  by  such  receiver  or  receivers,  inclusive  of  moneys 
received  by  him  on  sales  of  stock  transferred  to,  and  deposited  with 
him  by  such  company,  on  all  such  claims  as  may  have  been  so  proved; 
and  from  time  to  time,  as  the  proceeds  of  the  assets  of  said  company 
shall  be  paid  over  to  him,  the  said  treasurer  shall  make  further  divi- 
dends, as  aforesaid,  on  all  claims  previously  proved ;  and  the  remainder, 
if  anything,  shall  be  paid  over  to  the  stockholders  of  the  companyi  or 
their  legal  representatives,  in  proportion  to  the  stock  by  them  severally 
held :  Provided,  however,  that  if  any  independent  banking  company, 
against  which  proceedings  have  been  instituted,  as  prescribed  in  this 
section,  on  account  of  any  supposed  act  of  insolvency,  shall  deny 
having  committed  such  act,  such  company  may  apply  to  any  court  of 
competent  jurisdiction  to  enjoin  further  proceedings  in  the  premises; 
and  such  court,  after  citing  the  treasurer,  secretary  and  auditor  of  state, 
to  show  cause  why  further  proceedings  should  not  be  enjoined,  and, 
after  the  finding  of  a  jury,  that  such  company  has  not  suspended  the 
payment  of  its  notes,  when  legally  presented,  in  gold  and  silver  coin, 
shall  make  an  order,  enjoining  said  treasurer,  auditor  and  secretary  of 
state,  and  any  receiver  or  receivers  fippointed  by  them,  from  all  further 
proceedings  on  account  of  such  supposed  act  of  insolvency. 

(42.)  Sec.  XLII.  K  the  original  capital  stock  of  any  of  such  in-  ^^  no  <«▼* 
dependent  banking  companies  shall,  m  any  manner,  be  diminished,  or 
any  portion  thereof  be  withdrawn  for  any  purpose  whatever,  while  any 
debts  or  demands  against  such  company  remain  unsatisfied,  no  dividen<k 
shall  thereafter  be  made  on  the  shares  of  the  capital  stock  of  such 
company,  until  the  original  amount  of  the  capital  stock  shall  be  re- 
stored, either  by  contribution  of  the  shareholders,  or  out  of  the  profits 
of  the  business  of  such  company;  and  in  case  any  dividend  shall  be 
made  while  the  capital  stock  shall  remain  so  diminished  or  withdrawn, 
it  shall  be  the  duty  of  any  court,  heaving  competent  jurisdicton,  to 
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issue  the  necessary  orders  and  decrees  for  closing  the  afl&irs  of  such 
company,  and  dividing  its  effects  among  its  creditors  and  shareholders, 
as  in  this  act  provided. 
Hoji  ftos  for  pro-      (43.)  Seo.  XLIII.     All  fees  for  protesting  the  notes  issued  by  any 
money  fSdL         such  independent  banking  company,  shall  be  paid  by  the  person  pro- 
curing the  protest  to  be  made,  and  such  company  shall  be  liable  there- 
for ;  but  no  part  of  the  stocks  pledged  by  such  company  to  the  treasurer 
shall  be  applied  to  the  payment  of  such  fees ;  and  all  expenses  incurred 
in  conducting  the  sale  of  any  such  pledged  stocks,  and  advertisements 
thereof,  shall  be  paid  out  of  the  proceeds  of  such  sales. 
SocAhSde??^*      ("^'^  ^^^'  ^^1^-     ^^®  stockholders  collectively,   of  any  inde- 
ooiiectiTei/beUa^  pendent  banking  company,  shall,  at  no  time,  be  liable  to  such  company, 
^^*  either  as  principal  debtors  or  sureties,  or  both,  to  an  amount  greater 

than  three-fifths  of  the  amount  of  capital  stock  actually  paid  in,  and 
remaining  undiminished,  by  losses  or  otherwise ;  nor  shall  the  directors 
be  so  liable,  except  to  such  amount,  and  in  such  manner,  as  shall  be 
prescribed  by  the  by-laws  of  such  company,  adopted  by  its  stock- 
Bftnki  to  be  riait-  holders,'  to  rcffulate  such  liabilities  :^  and  it  shall  be  the  duty  of  the 
•nnuftUr.  auditor,  treasurer  and  secretary  of  state,  or  a  majority  of  them,  as 

often  as  once  in  each  year,  to  appoint  some  suitable  person,  in  the 
vicinity  of  each  independent  banking  company,  who  shall  not  be  a 
stockholder  in  any  bank  of  this  state,  who  shall  have  power  to  make  a 
thorough  examination  into  all  the  affairs  of  the  Bank  which  he  may  be 
appointed  to  examine,  and,  in  so  doing,  to  examine  any  of  the  officers 
and  agents  of  such  bank  on  oath ;  and  such  agent  shall  make  a  de- 
tailed report  of  the  condition  of  such  bank  to  the  auditor  of  state ; 
and  the  banking  companies,  deriving  their  powers  and  privileges  from 
this  act,  shall  not  be  subject  to  any  other  visitorial  powers  than  such  as 
are  authorized  by  this  act,  except  such  as  are  vested  in  the  several 
courts  of  law  and  chancery;  and  every  agent  appointed,  as  in  this 
section  provided,  shall  receive  for  his  services  at  the  rate  of  two  dollars 
for  each  day  by  him  employed  in  such  examination,  and  two  dollars  for 
every  twenty-five  miles  he  shall  necessarily  travel  in  the  performance 
of  his  duty,  which  shall  be  paid  by  the  banking  company  by  him 
examined. 
wbe«  pabiio  (45.)  Sbc.  XLV.     Whenever  any  independent  banking  company, 

•toduma^be  ro-  Y)^^^  dosirous  of  diminishing  the  amount  of  its  circulating  notes,  shall 
•*°^-  deliver  to  the  treasurer  of  state  any  portion  of  such  notes,  not  less  in 

amount  at  any  one  time  than  five  thousand  dollars,  to  be  destroyed,  the 
treasurer  shall  destroy  the  same,  as  prescribed  in  section  thirty-five, 
and  shall,  thereupon,  retransfer  and  deliver  to  such  company  certificates 
of  funded  debt  deposited  with  him  by  such  company  to  an  amount 
equal  to  the  amount  of  notes  so  delivered  up:  Provided,  that  the 
amount  of  such  certificates  remaining  with  the  treasurer  shall  not 

• 

1  It  is  a  Tiolation  of  this  aot  for  one  of  the  independent  banks  chartered  by  it  to 
make  loans  to  a  direotori  before  the  adoption  by  the  stockholders  of  br-Iaws  to  regu- 
late the  liabilities  of  directors ;  and  such  violation  may  be  a  cause  of  lorfeitare  of  the 
charter,  and  wiU  render  each  director,  who  knowingly  participates  in  or  assents  to 
the  same,  indiTidoaUy  liable  for  aU  damages  which  the  company,  its  shareholders,  or 
any  other  persons,  body  politic  or  corporate,  shall  hare  sustained  in  consequence  of 
such  yiolation.  But  the  oourt  are  not  prepared  to  say  that  no  debt  is  created  by  suoh 
a  loan.  ConatU,  EUU  A  Co,  t.  The  Smieea  CowUy  Bank,  1  Ohio  St.  Rep.  298.  The  by- 
laws referred  to  are  intended  to  regulate  the  liability  of  directors,  as  sureties  as  well 
as  principals.  The  expletiye  "  so,^'  preceding  the  word  **  liable,"  relates  to  the  man- 
ner and  character  of  the  liability,  that  is,  **  either  as  principal  debtors  or  sureties,  or 
both,"  and  not  to  its  amount.  This  clause  of  the  section  clearly  prohibits  to  the  di- 
rectors aU  loans  and  liabilities,  in  any  amount  whatever,  until  the  action  of  the  stock- 
holders shall  have  intervened  to  limit,  legalize  and  regulate  them.  The  State  eae  reL 
The  Attorney  General  v.  The  Seneea  County  Bank,  5  Ohio  8t.  Rep.  ITl,  177-6. 
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thereby  be  reduced  below  the  amount  of  the  capital  stock  of  Bucb 
compaDj  at  that  time  paid  in,  nor  in  any  case  below  the  sum  of  fifty 
thousand  dollars,  nor  in  value,  estimating  the  same  at  their  then 
current  price  in  the  city  of  New  York,  below  the  amount  of  circulating 
notes  still  retained  by  such  company;  nor  shall  the  treasurer  be  re- 

Suired  to  retransfer  such  certificates  in  fractional  sums  of  less  than  one 
liousand  dollars ;  and  whenever  any  such  company,  being  desirous  of 
felinquishing  its  banking  business,  shall  have  paid  at  least  ninety  per 
centum  of  the  maximum  amount  of  its  circulating  notes,  and  shall  have 
delivered  the  same  to  the  treasurer  of-  state,  to  be  destroyed,  and  shall 
have  provided  means  and  given  security,  to  the  satisfaction  of  the 
treasurer,  secretary  ind  auditor  of  state,  for  the  redemption  of  its  out-, 
standing  notes  of  circulation,  at  the  place  where  the  office  of  such 
company  was  established,  and  shall  have  given  notice  thereof  by  ad- 
vertisement, for  six  consecutive  months,  in  two  newspapers  of*  general 
circulation,  published  at  Columbus,  and  at  least  one  published  in  the 
city,  town  or  village  where  the  office  of  such  company  is  located,  it 
shall  be  lawful  for  the  treasurer  of  state  to  retransfer  and  deliver  to 
such  company,  all  the  certificates  of  fdnded  debt  previously  pledged 
with  him  by  such  company,  and,  thereupon,  all  the  corporate  powers 
of  such  company,  except  such  as  shall  be  necessary  to  close  up  its 
afiairs,  shall  cease.^ 

GENERAL  PB0YISI0N8. 

(46.)  Seo.  XLYI.     The  capital  stock  of  each  banking  company  The  ftnoant  of 
shall  be  divided  into  shares  of  one  hundred  dollars  each,  and  shall  be  •«*•'»»•» 
assignable  on  the  books  of  the  company,  in  such  manner  as  its  by-laws 
shall  prescribe;  but  no  shareholder  shall  have  power  to  sell  or  transfer 
any  shares,  held  in  his  own  right,  so  long  as  he  shall  be  liable,  either  TrMiifer. 
as  principal  debtor,  surety,  or  otherwise,  to  the  company,  for  any  debt 
which  shall  have  become  due,  and  remains  unpaid ;  nor  in  such  case  DiTidand     when 
shall  such  shareholder  be  entitled  to  receive  any  dividend,  interest,  or  jSjJ^tJS^ 
profit  on  such  shares  so  long  as  such  liabilities  shall  continue;  but  all 
such  dividends,  interests,  or  profits,  shall  be  retained  by  the  company, 
and  applied  to  the  discharge  of  such  liabilities ;  and  no  stock  shall  be 
transferred,  without  the  consent  of  a  majority  of  the  directors,  while 
the  holder  thereof  is  indebted  to  the  company. ' 

(47.)  Seo.  XLYII.     No  banking  company  shall  take,  as  security  ko  bank  to  taiw, 
for  any  loan  or  discount,  a  lien  upon  any  part  of  its  capital  stock,  but  SSntoitoS" 
the  same  security,  both  in  kind  and  amount,  shall  be  required  of  share- 
holders as  of  persons  not  shareholders;    and   no  banking  company 

1  Amended.  See  sec.  (119)  of  this  Chapter.  The  above  original  seotion  is  yirtaaUy 
repealed  by  leo.  (119). 

i  By  the  prorisions  of  this  seotion  the  bank  holds  a  lien  on  the  shares  of  its  stook- 
liolder  for  tne  amount  of  his  indebtedness  to  it,  which  can  not  be  defeated  by  a  trans- 
fer made  without  the  consent  of  a  majority  of  the  directors,  nor  will  snch  consent 
anthorixe  a  transfer  if  the  debt  is  orerdue  and  unpaid.  Ckmcmtf  EUi»  &  Co.  ▼.  Th9 
Seneca  Cmmty  Bank,  1  Ohio  St.  Rep.  298.  Although  the  assignment  on  the  books  of 
the  bank  may  be  necessary  to  pass  the  leeal  title  to  stock,  yet  an  e<j[nitable  title  may 
be  otherwise  conveyed ;  and  the  bank  is  bound  to  respect  such  equity  from  the  time 
it  receives  notice  of  it.  Hence,  debts  contracted  by  the  assignor  to  the  bank,  after 
the  receipt  of  such  notice,  are  not,  as  against  the  assignee,  liens  upon  the  stock. 
And  notice  of  such  assignment  to  the  cashier  is  notice  to  the  bank.    ib.  298. 

When  a  person  holds  a  full  and  perfect  equitable  title  to  stock,  of  which  the  bank 
lias  notice,  he  is  also  entitled  in  equity  to  the  dividends  thereafter  accruing  upon  it. 
Ib,  298. 

A  review  of  our  statutes  will  bhow  that  the  general  policy  of  the  state  has  been  to 
treat  shares  in  incorporated  companies  as  personalty.  Per  Thurman,  J.  Johm  v« 
John;  1  Ohio  St.  Bep.  850,  359. 


Digitized  by 


Google 


J  34  BANKS   AND  BANKING.  [CHAi* 

shall  be  the  holder  or  purchaser  of  any  portion  of  its  capital  stock,  ^  or 
of  the  capital  stock  of  any  other  incorporated  company,  unless  such 
purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  previously  con- 
tracted in  good  faith,  on  security,  which  at  the  time  was  deemed  ade- 
quate to  insure  the  payment  of  such  debt,  independent  of  any  lien 
upon  such  stock,  or  in  case  of  forfeitures  of  stock  for  the  nonpayment 
of  installments  due  thereon,  as  provided  in  the  ninth  section;  and  stock 
BO  purchased  shall  in  no  case  be  held  by  the  company,  so  purchasing, 
for  a  longer  period  of  time  than  six  months,  if  the  same  can  be  sold 
for  what  the  stock  cost,  at  par. 
^^te  for  each  (48.)  Seo.  XLVIIL  In  all  elections  of  directors,  and  in  deciding 
all  questions  at  meetings  of  stockholders,  each  share  shall  entitle  the 
owner  thereof  to  one  vote.  ^  Stockholders  may  vote  by  proxies  duly 
authorized,  in  writing;  but  no  officer,  clerk,  teller  or  book-keeper  of 
the  company  shall  act  as  proxy;  and  no  stockholder,  whose  liability  to 
the  company  is  past  due  and  unpaid,  shall  be  allowed  to  vote. 
^2Sfl5tto"**  (49.)  Sec.  XLIX.     The  affairs  of  every  company,  formed  and  or- 

Sinoton;  ^  ganized  to  carry  on  the  business  of  banking  under  the  provisions  of 
Uiis  act,  shall  be  managed  by  not  less  than  five  nor  more  than  nine 
directors.  Every  director  shall,  during  his  whole  term  of  service,  be  a 
citizen  of  the  United  States,  and  a  resident  of  this  state.  At  least 
three  fourths  of  the  directors  shall  have  resided  in  this  state  two  years 
next  previous  to  their  election  as  directors;  each  director  shall  own  in 
his  own  name  and  right,  at  least  one  per  centum  of  the  capital  stock 
of  the  company,  up  to  two  hundred  thousand  dollars,  and  the  half  of  one 
per  centum  on  its  capital,  over  two  hundred  thousand  dollars.  ^     The 

1  In  the  case  of  The  State  y.  The  Franklin  Bank  of  Oolumhu,  10  Ohio  Rep.  91,  upon 
an  examination  of  the  laws  incorporating  the  banks  of  this  state,  and  particularly  the 
law  by  which  the  Franklin  Bank  of  Columbus  was  incorporated,  it  was  held  that  bank 
shares  are  the  individual  proper^  of  the  stockholders,  and  not  the  property  of  the 
corporation,  unless  purchased  oy  it  in  payment  of  debts. 

tu  construing  the  powers  of  the  Miami  Exporting  Company,  under  its  charter,  it 
was  held  that  a  bank  may  receive  from  the  stockholders  transfers  of  stock,  in  pay- 
ment of  debts  previously  contracted  by  them ;  and  that,  at  a  distant,  subsequent 
day,  equity  would  not  compel  the  party  to  reinstate  his  stock.  Taiflor  t.  liiatM  Ex* 
porting  Co,,  6  Ohio  Rep.  176,  218. 

2  When  the  directors  and  legally  constituted  agents  of  a  corporation  have,  for  many 
years,  acquiesced  in  a  subscription  to  stock  rns^e  by  a  person  in  the  names  of  hit 
children  or  others,  who  have  exercised  acts  of  ownership  over  the  stock  and  voted 
upon  it  without  objection  as  their  own,  the  corporation  wUl  not  afterward  be  allowed 
to  treat  the  subscription  as  if  it  were  a  fraudulent  use,  by  the  original  subscriber,  of 
mere  names  to  secure  a  greater  number  of  votes  than  he  would  be  entitled  to  under 
the  by-laws  if  the  stock  had  stood  in  his  own  name.  Creed  v.  The  Lcmoaeter  Bank,  1 
Ohio  St.  Rop.  2. 

If  one  purchase  of  a  bank  a  large  amount  of  stock,  to  multiply  his  votes  for  di- 
reotors — vote  upon  such  stock,  and  immediately  afterward  the  board  of  directors  order 
the  money  received  for  the  stock  to  be  returned,  and  the  stock  taken  again  by  the 
bank,  a  court  of  chancery  will  not  compel  the  purchaser  to  refund  the  money  and 
take  the  stock,  when  the  evidence  shows  that  there  was  no  actual  loss  attending  the 
fraudulent  transaction.     Taifhr  v.  Miami  Exporting  Co.,  6  Ohio  Rep.  176. 

8  Under  the  chart^^  of  the  German  Bank  of  Wooster,  which  provided  that  stock- 
holders  only  should  be  elected  directors,  it  was  held  that  persons  having  no  interest 
in  the  stock,  but  fraudulently  and  collusively  receiving  the  transfer  of  a  shaie  to 

Sualify  them,  were  not  eligible:  and  that  the  stockholders  combining  in  such  fraud 
ave  no  power  to  confer  upon  them  authority  to  do  corporate  acts.  Bartholomew  t. 
Bentley  et  aL,  1  Ohio  St.  Rep.  38.  Such  fraud  upon  the  charter,  and  combination  to 
defraud  the  public,  will  prevent  those  participating  in  it  from  claiming  any  protec- 
tion under  its  provisions  to  escape  private  responsibility.  /6.  38.  The  franchise  of 
a  corporation  can  not  be  impeached  or  inquired  into  collaterally;  but  an  inquiry  into 
the  unauthorized  and  fraudulent  acts  of  those  claiming  under  such  charter  involvcf 
no  such  consideration  and  is  allowed.     76.  38. 

In  1837  it  was  decided  that  the  charters  of  our  banks  made  the  capital  stock  a  traii 
fund,  upon  which  bill  holders  and  creditors  had  the  first  claim ;  ana  it  was  said  that 
they  may  follow  it  into  the  hands  of  any  person  having  knowledge  of  the  trust  At- 
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directors  of  each  banking  company,  collectiyely,  shall  own  at  least  one 
tenth  of  its  capital  stock.  Each  director  shall  take  an  oath  that  he 
will,  so  far  as  the  duty  devolves  on  him,  diligently  and  honestly  admin- 
ister the  affairs  of  the  company,  and  not  knowingly  violate,  or  willingly 
permit  to  be  violated  any  of  the  provisions  of  this  act — that  he  is  the 
bona  fide  owner,  in  his  own  right,  of  the  stock  standing  in  his  name 
on  the  books  of  the  company,  and  that  the  same  is  not  hypothecated, 
or  in  any  way  pledged  as  security,  for  any  loan  obtained,  or  debt  owing; 
which  oath,  subscribed  by  himself,  and  certified  by  the  magistrate  be- 
fore whom  it  is  taken,  shidl  be  filed  and  carefolly  preserved  in  the  office 
of  the  recorder  of  the  county  in  which  the  banking  company  is  located. 

(50.)  Sec.  L.  The  directors  of  any  banking  company  first  elected,  —For  what 
shall  hold  their  places  until  the  first  Monday  in  January  next  there-  SSi!**'  ^ 
after,  and  until  their  successors  shall  be  elected  and  qualified.  All 
subsequent  elections  shall  be  held  annually,  on  the  first  Monday  of  Jan- 
uary, and  the  directors  so  elected  shall  hold  their  places  for  one  year, 
and  until  their  successors  are  elected  and  qualified.  But  any  director, 
removing  from  the  state  or  ceasing  to  be  the  owner  of  the  requisite 
amount  of  stock,  shall  thereby  vacate  his  place.  Any  vacancy  m  the 
board  shall  be  filled  by  appointment  by  the  remaining  directors.  ^  The 
director  so  appointed  shall  hold  his  place  until  the  next  annual  election ; 
and  if,  from  any  cause,  an  election  of  directors  shall  not  be  made  at  the 
time  appointed,  the  company  shall  not,  for  that  cause,  be  dissolved,  but 
an  election  may  bo  held  on  any  subsequent  day,  thirty  days*  notice 
thereof  having  been  given  in  a  newspaper  printed  in  the  county  where 
the  company  is  located. 

(51.)  Sec.  LI.     Every  banking  company,  authorized  to  carry  on  the  Banking  oompwi. 
business  of  banking  under  the  provisions  of  this  act,  whether  as  a  <««  body  oorpor- 
branch  of  the  State  Bank  of  Ohio,  or  as  an  independent  banking  company,  ^  *****  ^^ 
shall  be  held  and  adjudged  to  be  a  body  corporate,  with  succession, 
until  the  first  day  of  May,  in  the  year  one  thousand  eight  hundred  and 
sixty -six,  and  thereafter,  until  its  affairs  shall  be  closed,  and  by  its  cor- 
porate name  shall  be  competent  to  contract,  prosecute  and  defend  suits 
and  actions  of  every  description  as  fully  as  natural  persons;  and  pro- 
cess against  such  company  may  be  served  upon  its  president  or  cashier, 
or  by  leaving  a  copy  thereof  at  its  usual  place  of  business  during  usual 
business  hour&     Each  of  said  banking  companies  shall,  until  the  first 
day  of  May,  in  the  year  one  thousand  eight  hundred  and  sixty-six,  if 
80  long  it  shall  comply  with  the  provisions  of  this  act,  have  power  to  Their  pow«n  as4 
loan  money,  buy,  sell  and  discount  bills  of  exchange,  notes,  and  all  v^^^o^' 
other  written  evidences  of  debt,  except  such  as  it  shall  be  prohibited  by 

taehing  to  it.  That  the  directors,  being  trustees  and  agents  of  the  stockholders,  might  be 
called  upon  in  chancery  by  a  stockholder  to  account  for  the  funds  placed  under  their 
care,  and  to  exhibit  the  state  of  the  corporate  affairs,  in  order  to  stay  them  from 
fraudulently  destroying  the  interests  of  the  stockholders,  and  to  restrain  them  from 
the  gross  misapplication  of  the  stock,  and  to  set  aside  their  fraudulent  acts,  if  injuri- 
ous to  their  principals,  and  to  make  restitution.  That  this  might  be  done  before  the 
corporation  is  proceeded  against  by  tdrefaeiat  or  quo  warranto  ^  and  that  in  such  suit 
the  bank,  in  its  corporate  capacity,  and  the  directors  and  stockholders  charged  with 
the  fraud,  were  proper  parties  defendants.  Taylor  y.  Miami  JSxj>orting  Co,,  5  Ohio  Eep. 
162;  Ex'rt  of  GUmore  T.  Bank  OincinnaH  et  al.,  8  Ohio  Rep.  62. 

1  Directors  of  a  bank,  elected  in  1822,  the  bank  being  entirely  insolvent  and  per- 
forming no  corporate  acts  from  that  time  until  1838,  were  held  not  to  have  continued 
in  office  until  the  latter  period,  although  the  charter  provided  that  they  should  con- 
tinue in  office  until  their  successors  were  elected.  On  the  contrary,  so  long  a  suspen- 
sion from  the  performance  of  any  official  duty  was  regarded  as  an  abandonment  or 
resignation  of  the  office.  Bartholomew  v.  BetUley  et  aL,  1  Ohio  St.  Rep.  37.  The  act 
of  such  persons  in  appointing  directors  to  fill  vacancies  in  the  board  was  held  entirely 
▼Old,  altnongh  the  charter  provided  that  a  part  of  the  directors  of  the  bank  might  fiU 
•aeh  vacancies.    Jh,  37. 
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this  act  from  buying,  selling,  or  discounting — ^receive  deposits — ^buy 
and  sell  gold  and  silver  coin  and  bullion — collect  and  pay  over  money, 
and  transact  all  other  business  properly  appertaining  to  banking,  sub- 
ject, however,  to  the  provisions  and  restrictions  contained  in  this  act; 
may  acquire,  hold  and  convey  such  real  estate  as  may  be  necessary  to 
the  convenient  transaction  of  its  business,  and  no  more;  but  may,  how- 
ever, acquire  title  to  any  real  estate  pledged  to  secure  any  debt  previ- 
ously contracted,  or  purchased  on  an  execution  or  order  of  sale,  to 
satisfy  any  judgment  or  decree  in  its  favor,  or  which  shall  have  been 
conveyed  to  it,  in  payment  of  any  previous  debt;  but  shall  not  hold 
any  real  estate,  so  acquired,  longer  than  is  necessary  to  avoid  a  loss  of 
any  part  of  the  debt,  interest  and  costs,  for  the  collection  or  security  of 
which  it  was  acquired ;  but  at  any  time  before  selling  the  same,  upon 
being  tendered  by  the  last  preceding  owner,  or  his  legal  representatives, 
such  sum  as  shall  be  necessary  to  save  such  company  from  loss  of  any 
part  of  the  debt,  interest,  taxes,  costs  and  other  necessary  charges  for 
the  collection  or  security  of  which  such  real  estate  waa  acquired,  such 
company  shall  release  to  such  owner,  his  legal  representatives  or  assigns, 
all  its  right,  title  and  interest  therein, 
wjja  dMiomina-  ('52.)  Sec.  LII.  Notes  of  one  dollar,  two  dollars,  three  dollars,  five 
money  maj  £b^  dollars,  ten  dollars,  twenty  dollars,  fifty  dollars,  and  one  hundred  dol- 
■^^^  lars  each,  and  no  note  of  any  other  denomination,  may  be  issued  by 

any  banking  company  deriving  any  of  ita  powers  or  privileges  from  this 
act.  Of  the  notes  issued  by  any  such  banking  company,  not  more  than 
ten  per  centum  of  the  amount  shall  be  in  notes  of  one  dollar  each;  not 
more  than  five  per  centum  in  notes  of  two  dollars  each ;  not  more  than 
ten  per  centum  in  notes  of  three  dollars  each;  not  more  than  twenty 
per  centum  shall  be  in  notes  of  all  denominations  under  five  dollars^ 
not  more  than  fifty  per  centum  in  notes  of  all  denominations  under  ten 
dollars. 
— And  wiwt  kind.  (53.)  Seo.  LIII.  No  banking  company  deriving  any  of  its  powers 
or  privileges  from  this  act,  shall  at  any  time  issue^  or  have  in  circula- 
tion, any  note,  draft,  bill  of  exchange,  acceptance,  certificate  of  deposit, 
or  other  evidence  of  debt,  which,  from  its  character  or  appearance,  shall 
be  calculated  or  intended  to  circulate  as  money,  other  than  such  notes 
of  circulation  as  are  by  this  act  described,  and  which  such  companies 
are  expressly  authorized  to  issue  for  the  purpose  of  being  circulated  as 
money. 
By  whom  to  be  (54.)  Seo.  LIY.  Each  independent  banking  company  shall  receive 
receiTodatptf.  at  par,  at  the  office  or  banking  house  of  such  company,  in  payment  for 
debts  due  for  notes  of  hand,  bills  of  exchange,  or  oUier  evidences  of 
debt,  discounted  or  purchased  by,  or  belonging  to,  such  company,  the 
notes  of  circulation  issued  by  any  other  independent  banking  company, 
authorized  to  issue  such  notes  by  this  act,  which  shall,  at  the  time, 
redeem  its  notes  in  gold  and  silver  coin;  and  every  branch  bank  of  the 
State  Bank  of  Ohio  shall  receive  at  par,  at  the  office  or  banking  house 
of  such  company,  in  payment  of  debts  due  for  notes  of  hand,  bills  of 
exchange,  or  other  evidences  of  debt  discounted  or  purchased  by,  or 
belonging  to,  such  branch  bank,  the  notes  of  circulatioa  issued  by  any 
other  branch  of  the  State  Bank  of  Ohio. 
Oircuiation  to  de-  (55.)  Seo.  LY.  Each  banking  company  shall,  at  all  times,  have  on 
gnd^n  amount  ^^^^  j^  ^^y^  ^^^  gjl^^^  ^^^j^^  ^^  ^^^  equivalent,  one  half  at  least  of 

which  shfUl  be  in  gold  and  silver  coin  in  its  vault,  an  amount  equal  to 
at  least  thirty  per  centum  of  the  amount  of  its  outstanding  notes  of 
circulation;  and  whenever  the  amount  of  its  outstanding  notes  of  cir- 
culation shall  exceed  the  above  named  proportion,  for  the  space  of 
twelve  days,  or  whenever  the  said  gold  or  silver  coin,  or  their  equiva- 
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lent,  Bliall  at  any  time  fall  below  the  amount  of  twenty  per  centum  of 
its  circulation,  no  more  of  its  notes  shall  be  paid  out,  or  otherwise  put 
in  circulation,  by  such  banking  company,  nor  shall  such  company  in- 
crease its  liabilities  by  making  any  new  loans  or  discounts  other  than 
discounting  or  purchasing  bills  of  exchange,  payable  at  sight,  nor  make 
any  dividend  of  its  profits,  until  the  required  proportion  between  its 
outstanding  notes  of  circulation  and  gold  [and]  silver  coin,  or  their 
equivalent  on  hand,  shall  be  restored.  Actual  deposits  with  any  sol- 
vent bank  or  banker  of  established  credit  in  the  cities  of  New  York, 
Boston,  Philadelphia,  or  Baltimore,  subject  to  be  drawn  against  at 
sight,  payable  in  gold  and  silver  coin,  shall  be  deemed  equivalent  to 
gold  and  silver  coin,  wherever  these  terms  are  used  in  this  act. 

(56.)  Seo.  LVI.  No  banking  company  deriving  any  of  its  powers  To  what  eztmi 
or  privileges  from  this  act,  shall  at  any  time  be  indebted,  or  in  any  way  ^Jj."**^  ^  ^' 
liable,  to  an  amount  exceeding,  if  a  branch  of  the  State  Bank  of  Ohio, 
two  thirds,  or,  if  an  independent  banking  company,  the  whole  amount 
of  its  capital  stock  at  such  time  actually  paid  in,  and  remaining  as 
capital  stock,  undiminished  by  losses  or  otherwise,  except  on  the  fol- 
lowing accounts,  that  is  to  say : 

First — On  account  of  its  notes  of  circulation ; 

Second — On  account  of  moneys  deposited  with,  or  collected  by,  such 
company; 

Thira— On  account  of  bills  of  exchange  or  drafts  drawn  against 
money  actually  in  deposit  to  the  credit  of,  or  due  to,  such  companv; 

Fourth — Liabilities  to  its  stockholders  on  account  of  money  paid  in, 
on  capital  stock  and  dividends  thereon. 

(57.)  Seo.  LYII.  No  banking  company  shall  either  directly  or  in-  Oertain  frandi 
directly  pledge,  hypothecate,  or  exchange  any  of  its  notes  of  circulation  P'**^*^^ 
for  the  purpose  of  procuring  money,  to  be  paid  in  on  its  capital  stock, 
or  to  be  used  in  its  ordinary  banking  operations,  or  for  the  purpose  of 
purchasing  certificates  of  state  stock,  to  be  deposited  with  the  treasurer 
of  state,  or  with  the  board  of  control ;  nor  shall  anv  banking  company 
apply,  or  permit  to  be  applied,  hypothecated,  or  pledged,  any  portion 
of  its  capital  stock  to  the  purchase  of  certificates  of  state  stock,  to  be 
deposited  with  the  treasurer  of  state  as  collateral  security  for  the  re- 
demption of  its  notes  of  circulation. 

(58.)  Seo.  LYIII.    No  banking  company  shall,  during  the  time  it  Cipitai  stock  to 
shall  continue  its  operations  as  a  bank,  withdraw,  or  permit  to  be  with-  Sond^rad^^** 
drawn,  either  in  form  of  dividends,  loans  to  stockholders  for  a  longer  JJ^^Sto"'"^^^' 
period  of  time  than  six  months,  or  in  any  other  manner,  any  portion 
of  its  capital  stock;  and  if  losses  shall  at  any  time  have  been  sustained 
by  any  banking  company  equal  to  or  exceeding  its  undivided  profits 
then  on  hand,  no  dividend  shall  be  made ;  and  no  dividend  shall  ever 
be  made  by  any  banking  company  while  it  shall  continue  its  banking 
operations,  to  an  amount  greater  than  its  net  profits  then  on  hand,  de- 
ducting therefrom  its  losses,  bad  and  suspended  debts;  and  all  debts 
due  to  a  banking  company,  on  which  interest  is  past  due  and  unpaid 
for  a  period  of  six  months,  unless  the  same  shall  be  well  secured,  and 
shall  be  in  process  of  collection,  shall  be  considered  bad  or  suspended 
debts  within  the  meaning  of  this  act. 

(59.)  Seo.  LIX.     The  directors  of  each  banking  company  shall,  when   diridrajj 
semi-annually,  on  the  first  Monday  in  May  and  November,  declare  a  ^dltate^tera 
dividend  of  so  much  of  the  net  profits  of  the  company  as  they  shall  <iiTid«»d  dayi. 
judge  expedient;  and,  on  each  dividend  day  the  cashier  shall  make, 
and  verify  by  his  oath,  a  full,  clear,  and  accurate  statement  of  the  con- 
dition of  the  company,  as  it  shall  be  on  that  day,  after  declaring  the 
dividend ;  and  similar  statements  shall  also  be  made  on  the  first  Mon- 
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day  of  February  and  August/ in  each  year;  which  statement  shall  con- 
tain— 

First — The  amount  of  the  capital  stock  actually  paid  in,  and  then 
remaining,  as  the  capital,  stock  of  the  company ; 

Second — The  amount  of  the  bills  or  notes  of  the  company,  then  in 
circulation,  specifying  the  amount  of  each  denomination ; 

Third — The  greatest  amount  in  circulation  at  any  time,  since  the 
making  of  the  last  previous  statement,  as  shall  have  been  exhibited  by 
the  weekly  statements  of  the  cashier,  specifying  the  times  when  the 
same  occurred; 

Fourth — The  amount  of  balances  and  debts  of  every  kind  due  to  the 
branches  of  the  State  Bank  of  Ohio,  the  amount  due  to  other  banking 
companies  of  the  state,  and  the  amount  due  to  banks  not  of  this  state; 

Fifth — The  amount  due  to  depositors; 

Sixth — The  total  amount  of  debts  and  liabilities,  of  every  descrip- 
tion, and  the  ^eatest  amount  since  the  making  of  the  last  previous 
statement,  specifying  the  time  when  the  same  occurred; 

Seventh — The  total  amount  of  dividends  declared  on  the  day  of 
making  the  statement; 

Eighth — The  amount  of  gold  and  silver  coin  and  bullion,  belonging 
to  such  company,  and  in  possession,  at  the  time  of  making  the  state- 
ment, designating  the  amount  of  each; 

Ninth — The  amount  subject  to  be  drawn  at  sight,  in  gold  and  silver, 
then  remaining  on  deposit  with  solvent  specie  paying  banks,  or  bank- 
ers in  the  cities  of  New  York,  Philadelphia,  Boston  and  Baltimore ; 

Tenth — The  amount  then  on  hand,  of  bills  or  notes,  issued  by 
branches  of  the  State  Bank  of  Ohio,  the  amount  issued  by  other  bank- 
ing companies  of  this  state,  and  the  amount  issued  by  banks  not  of 
this  state ; 

Eleventh — The  amount  of  balances  due  from  branches  of  the  State 
Bank  of  Ohio,  the  amount  due  fi'om  other  banking  companies  of  this 
state,  and  the  amount  due  from  banks  not  of  this  state,  excluding,  in 
the  latter  case,  deposits  in  the  cities  of  New  York,  Philadelphia,  Bos- 
ton and  Baltimore,  subject  to  sight  dra^,  payable  in  specie ; 

Twelfth — The  amount  on  hand  of  bills,  bonds,  notes,  and  other  evi- 
dences of  debt,  discounted  or  purchased  by  the  company,  specifying 
particularly  the  amount  of  suspended  debt,  the  amount  considered  oad, 
the  amount  considered  doubtful,  and  the  amount  in  suit  or  judgment; 

Thirteenth — The  value  of  the  real  and  personal  property,  held  for 
the  convenience  of  the  company,  specifying  the  amount  of  each ; 

Fourteenth — The  amount  of  real  estate  taken  in  payment  of  debts 
due  the  company ;  • 

Fifteenth — The  amount  of  the  undivided  profits  of  the  company; 

Sixteenth — The  total  amount  of  the  liabilities  to  the  company  by  the 
directors  thereof,  collectively,  specifying  the  gross  amount  of  such  lia- 
bilities as  principal  debtors,  and  the  gross  amount  as  indorsers  or 
sureties ;  ^ 

Seventeenth — The  total  amount  of  liabilities  to  the  company  of  the 
stockholders  thereof,  collectively,  specifying  the  gross  amount  of  <uch 
liabilities  as  principal  debtors,  and  the  gross  amount  as  indorsers  or 
Sureties  ;^  which  statement  shall  be  forthwith  transmitted  to  the  auditor 
of  state.2 

1  The  reason  of  these  proyisions  is  found  in  the  fact  that  the  charter  restrains  the 
directors  and  stockholders  from  becoming  liable  beyond  a  certain  amount.  Per  ThoT' 
man,  J.  Conant,  EUU  &  Co,  y.  Seneca  County  Bank,  1  Ohio  St.  Rep.  807.  See  seo. 
(44)  and  note. 

S  Where  an  independent  banking  oompany,  organised  under  this  act,  refuses  tt 
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(60.)  Seo.  LX.  Each  banking  company^  organized  tmder  this  act,  Per  cent,  on^of- 
or  accepting  thereof,  and  complying  with  its  provisions,  shall,  semiannu-  ^  * 
ally,  on  the  days  designated  in  the  fifty-ninth  section  for  declaring  divi- 
dends, set  off  to  the  stcUe  six  per  centum  on  the  profits,  deducting  therC' 
from  the  expenses  and  ascertained  losses  of  the  company,  for  the  six 
months  next  preceding;  which  sum  or  wnount,  so  set  off,  shall  he  in  lieu 
of  all  taxes  to  which  such  company,  or  the  stockholders  thereof,  on  oc- 
eouTit  of  stock  owned  therein,  would  otherwise  he  subject;^  and  the  cashier 
shall,  within  ten  days  thereafter,  inform  the  auditor  of  state  of  the  amount 
so  set  off,  and  shall  pay  the  same  to  the  treasurer  of  state,  on  the  order  of 
said  auditor;  hut  %n  computing  the  profits  of  the  company,  for  the  pur- 
poses aforesaid,  the  interest  received  on  the  ceriificates  of  the  funded  debt 
of  this  state,  held  by  the  company,  or  deposited  vxith,  and  transferred  to 
the  treasurer  of  state,  or  to  the  board  of  control  by  such  company,  shall 
not  be  taken  into  the  account?  d 

(61.)  Sec.  LXI.     Every  banking  company  deriving  any  of  its  pow-  Bat6ofint«wrtt« 
ers  and  privileges  from  this  act,  may  take,  reserve,  receive  and  charge,  SSbo^ofSsiiry?"^ 
on  any  loan  or  discount  made,  or  upon  any  note  or  bill  of  ezcbange,  or 
other  evidence  of  debt,  at  the  rate  of  six  per  centum  per  annum  on  the 
amount  of  any  such  note,  bill  of  exchange,  or  other  evidence  of  debt, 
80  discounted,  and  no  more;^  Provided,  however,  that  interest  may  be 

nuike  and  transmit  to  the  auditor  of  state  such  statement,  it  thereby  inonrs  the  for- 
feiture of  corporate  franchises.  The  SkUe  ex  rel.  the  Attorney  General  y.  The  Seneca 
County  Bank,  5  Ohio  St.  Rep.  171. 

1  In  the  following  cases,  decided  at  Jannary  term,  1853,  it  was  held  that  this  section 
does  not  constitute  a  contract  between  the  state  and  the  companies  organised  under 
tiiis  act,  so  as  to  render  any  subsequent  statute,  which  prescribes  a  different  mode 
and  greater  rate  of  taxation  than  is  proYided  for  in  this  section,  inconsistent  with 
that  prorision  of  the  constitution  of  tne  United  States  and  of  this  state  prohibiting 
the  passage  of  all  laws  impairing  the  obligation  of  contracts.  And  that  had  this  sec- 
tion contained  a  pledge  thus  involTing  a  surrender  of  the  right  of  taxation,  it  would 
bare  been  inoperative,  for  want  of  constitutional  power  in  the  general  assembly  to 
make  it.  DeboU  t.  The  Ohio  Z.  /.  and  T.  Cb.,  1  Ohio  St.  R6p.  663;  The  Mechaniee 
and  Trader*'  Bank  r.  DeboU,  1  Ohio  St.  Rep.  591 ;  Knoup  y.  The  Piqua  Bank,  1  Ohio 
6t.  Rep.  603;  Toledo  Bank  y.  Bond,  1  Ohio  St.  Rep.  622.  To  the  same  effect  is  Iho- 
change  Bank  of  Oohmbue  y.  Hinee,  3  Ohio  St.  Rep.  1,  decided  at  December  term,  1853, 
and  Sanduaky  OUy  Bank  y.  WUbor,  7  Ohio  St.  Rep.  481,  decided  at  December  term, 
1857. 

The  aboye  case  of  The  Piqua  Bank  y.  Knoup  was  removed  into  the  supreme  court  of 
the  United  States,  16  How.  369,  and  that  court  reversed  the  judgment  of  the  supreme 
oourt  of  Ohio,  and  held  that  this  60th  section  is  a  contract  binding  on  the  state  and 
on  the  banks  organised  under  the  act ;  and  that  a  tax  law,  under  which  a  higher  tax 
was  assessed  on  such  banks  than  is  provided  in  this  section,  impairs  the  obUgations 
of  such  contract.  The  mandate  of  the  supreme  court  of  the  United  States  to  cany 
its  judgment  into  execution  was  entered  upon  the  journals  of  the  supreme  court  of 
Ohio  at  December  term,  1866.  Same  case,  o  Ohio  St.  Rep.  342.  This  nolding  of  the 
supreme  court  of  the  United  States  was  followed  and  approved  at  the  same  term,  in 
Morgan,  relator  v.  Moore,  6  Ohio  St.  Rep.  444;  Bote  County  Bank  v.  Lewi$,  6  Ohio  St. 
BcD.  447.     See  also  Dodge  v.  WooUey,  18  How«.331. 

In  1835  it  was  held,  in  the  case  of  The  State  v.  The  Commercial  Bank  of  Cincinnati,  7 
Ohio  Rep.  pt.  1,  125,  that  a  clause  in  the  charter  of  said  bank,  providing  that  "  the 
state  of  Ohio  shall  receive  four  per  cent,  on  all  the  dividends  made  by  said  bank," 
prevented  the  state  from  levying  upon  the  bank  or  its  business  any  tax  amounting  to 
more  than  four  per  cent. 

3From  the  holding  of  the  court,  in  the  case  of  The  State  v.  The  Franklin  Bank,  10 
Ohio  Rep.  91,  99,  under  the  act  of  1831  to  tax  banks,  etc.  (29  0.  L.  302),  it  would 
seem  that  a  sum  of  money  received  by  a  bank,  as  premijun  paid  by  new  stockholders 
on  stock  subscribed  and  divided  among  previous  stockholders,  would  not  be  consid- 
ered profits  within  the  meaning  of  this  60th  section. 
As  to  taxes  see  Chap.  114,  53  vol.  Stat.  216. 

S  A  note,  or  other  obligation,  taken  by  a  bank  limited  by  its  charter  to  six  per 
centum  interest  on  its  loans,  is  void,  if  more  than  that  is  reserved  or  taken,  for  want 
of  corporate  power  to  enter  into  such  contract.  Bank  of  ChilHeothe  v.  Swaime  et  ah,  8 
Ohio  Rep.  257 ;  Creed  v.  TU  Commercial  Bank  of  CtHcinnati,  11  Ohio  Rep.  489 ;  Miami 
Exporting  Co.  v.  Clarke,  13  Dhio  Rep.  1  j  Bank  of  Wooeter  v.  Stevene  et  aL,  1  Ohio  St. 
Eep.  233 ;  Bueby  y.  Finn,  I  Dhio  St.  Rep.  409.    This  is  so  not  only  on  general  prin- 

(a)  See  Supplement  763. 
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resenred,  or  taken  in  adyance,  at  the  time  of  making  the  loan  or  dis- 
count, according  to  the  usual  rules  of  banking,  or  as  calculated  in  Row- 
lett's  tables ;  and  the  knowingly  taking,  reserving  or  charging,  on  any 
debt  or  demand  payable  to  such  company,  of  a  rate  of  interest  greater 
than  that  allowed  by  this  section,  shall  be  held  and  adjudged  a  for- 
feiture of  such  debt  or  demand;  but  the  purchase,  discount  or  sale,  of 
a  bill  of  exchange  payable  at  another  place  than  the  place  of  such 
purchase,  discount  or  sale,  at  the  current  discount  or  premium,  shall 
not  be  considered  a  taking,  reserving  or  receiving  interest:  Provided, 

eiples  but  alao  by  the  express  proyisions  of  this  section  of  the  statute.  Preble  County 
Bank  t.  Butiell  et  al.,  1  Ohio  St.  Rep.  313. 

Interest  at  a  rate  greater  than  six  per  cent,  per  annum  can  not  be  taken  in  such  a 
case  under  the  name  of  attorney's  collection  fees ;  and  a  mistake  of  law  on  the  part 
of  the  bank  would  not  exempt  it  from  the  conseouences  of  taking  illegal  interest. 
Btuhy  Y.  Finn,  1  Ohio  St.  Rep.  410.  See  also  The  State  y.  Taylor  et  al.,  10  Ohio  Rep. 
878 ;  S Helton  y.  QUI,  11  Ohio  Kep.  417 ;  MarUn  y.  The  IVuHeee  of  the  Belmont  Bank,  13 
Ohio  Rep.  250.  But  when  a  debtor  Yoluntarily  pays  the  collection  fees  of  the  credit- 
or's attorney,  and  no  part  of  them  is  retained  by  the  creditor,  but  they  all  go  to  the 
attorney,  and  the  transaction  is  not  a  shift  to  obtain  usurious  interest,  a  note  subse- 
quentiy  giYcn  by  a  surety  of  the  debtor  for  a  balance  of  the  debt  remaining  due,  is 
not  Yoid  for  usury.     Bueby  y.  Finn,  1  Ohio  St.  Rep.  410. 

An  error  of  calculation,  an  accidental  omission  of  a  credit,  or  a  transfer  by  mistake 
of  an  item  from  one  account  to  another,  will  not  make  a  security  usurious  and  Yoid, 
there  being  no  intent  to  exact  or  take  unlawful  interest.    lb,  410. 

Where  the  charter  of  a  bank  giYes  it  power  to  loan  money,  buy,  sell  and  negotiate 
promissory  notes,  and  to  discount,  upon  banking  principles  and  usages,  promissory 
notes  and  other  negotiable  paper,  with  a  proYiso  that  said  bank  shall  not  take  more 
than  six  per  cent,  per  annum  in  adyance  upon  its  loans  and  discounts ;  and  such  bank 
receiYCS  nrom  its  debtor,  in  good  faith,  and  in  payment  of  a  pre-existing  debt,  but  at 
a  rate  of  discount  greater  than  six  per  cent,  per  annum,  the  negotiable  promissory 
note  of  a  third  party,  the  same  being  Jnma  Jiae  business  paper;  such  transaction  is 
not  usurious,  nor  beyond  the  corporate  capacity  of  the  bank.  Bunkle  y.  Bennick  et  oL, 
6  Ohio  St.  Rep.  527. 

The  charter  of  the  Commercial  Bank  of  Cincinnati  did  not  fix  the  rate  of  interest 
which  the  bank  might  receiYC  on  its  loans  and  discounts,  but,  among  other  things, 
authorised  it  to  discount  bills  of  exchange  "on  bankwg prineiplee  and  tuagea.**  Held, 
that  under  its  charter  tlie  bank,  being  restrained  by  the  general  law,  could  not  lesally 
take  more  than  six  per  cent,  on  its  loans  and  discounts.  Creed  y.  Commereial  Baiik 
of  Cineinnaii,  11  Ohio  Rep.  480.     See  Ih,  408. 

Where  an  incorporated  company  is  by  its  charter  authorised  to  lend  money,  with- 
oi|t  restriction  as  tp  the  rate  of  interest,  it  does  not  work  a  forfeiture  of  its  charter  to 
receiYC  more  than  six  per  centum ;  and  where  by  the  terms  of  its  charter  it  is  allowed 
to  lend  upon  *'  such  terms"  as  the  directors  may  deem  expedient,  extra  interest  be- 
yond six  per  centum  can  be  collected  by  law.  The  State  ex  reL  Chrwin  y.  The  Urbatta 
and  Champaign  Mut.  Ine,  Co.,  14  Ohio  Rep.  6. 

A  contract  untainted  with  usury  when  made  will  not  become  Yoid  by  a  subsequent 
receipt  of  usurious  interest  upon  it.    Bueby  y.  Finn,  1  Ohio  St.  Rep.  410. 

Where  a  conYcyance  stipulates  for  the  security  of  a  just  debt,  and  also  for  notes 
void  for  usury  because  giYen  to  a  bank  which  had  no  capacity  to  take  them,  the  deed 
win  be  treated  as  good  for  the  security  of  the  just  debt,  but  Yoid  as  to  the  usurious 
notes.     Morrie  y.  Way,  16  Ohio  Rep.  460. 

A  judgment  upon  an  usurious  contract  can  not  be  collaterally  impeached,  and, 
when  made  the  consideration  for  another  contract,  such  consideration  is  not  Yoid.  So 
long  as  the  judgment  stands  it  estops  the  parties  to  deny  the  legality  of  the  consid- 
eration.   Buebjf  Y.  Finn,  1  Ohio  St.  Rep.  410. 

Where  suit  is  brought  by  a  bank  upon  a  note  for  a  loan,  void,  because  the  bank 
took  more  than  six  per  cent,  per  annum  interest  on  the  loan,  the  charter  limiting 
the  rate  to  six  per  cent  or  less  —  such  defense  may  be  made  in  equity  as  well  as  at 
law.  Bank  of  Wooeter  y.  Stevens  et  al.,  1  Ohio  St.  Rep.  233.  But  when  the  contract 
has  been  merged  in  a  judgment,  and  a  creditor's  bill  brought  to  obtain  satisfaction, 
the  parties  to  it  are  estopped,  while  it  remains  in  force,  from  aYcrring  or  proving  such 
illegality  to  haYC  existed  m  the  obligation  upon  which  it  was  founded  for  the  purpose 
of  impeaching  the  judgment.  lb.  233.  The  remedy  in  such  case  can  be  had  in  a 
direct  proceeding  to  set  aside  or  impeach  the  judgment,  by  motion  in  the  same  court 
to  set  it  aside  and  let  the  party  in  to  defend,  or,  under  the  circumstances  of  this  case, 
by  original  or  cross  bill  in  equity  filed  for  that  purpose.  lb.  233.  But  the  amount 
jnstiy  due  must  be  tendered.    Same  eaee,  6  Ohio  St.  Rep.  262. 

An  agreement  between  a  bank  and  contractors  on  the  public  works,  for  a  bank  to 
make  a  loan  to  the  state,  to  be  applied  to  the  public  improvements  on  which  they 
were  engaged,  and  charge  the  contractors  five  per  cent,  commission,  is  an  illegal  shin 
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no  agreement  or  understanding  shall  be  made  that  the  same  shall  be 
paid  at  any  other  place  than  that  at  which  it  is  made  payable.^ 

(62.)  Sec.  LXII.  The  total  liabilities  of  any  person,  or  of  any  Kxtent^iiortU- 
oompany  or  firm  (including,  in  the  liabilities  of  a  company  or  firm,  the  ^  ^'^ 
liabilities  of  the  seyeral  members  thereof),  to  any  banking  company 
deriving  any  of  its  powers  or  privileges  from  this  act,  inclusive  of  lia- 
bilities as  acceptor  or  acceptors  of  bona  fide  bills  of  exchange,  payable 
out  of  this  state,  shall  at  no  time  exceed  one  half;  exclusive  of  liabili- 
ties as  acceptor  or  acceptors,  one  fifth;  and  exclusive  of  liabilities  on 
Buch  bills  of  exchange,  one  tenth  part  of  the  amount  of  the  notes 
which  such  company  is  authorized  to  circulate,  at  the  time  of  such  lia- 
bilities. 

(63.)  Sec.  LXIII.    No  banking  company  shall,  at  any  time,  pay  what  papor  num. 
out  on  loans  or  discounts,  or  in  purchasing  of  drafts  or  bills  of  ex-  JJd  ftSa^^*^^ro^ 
change,  or  in  payment  of  depositors,  nor  shall  it,  in  any  other  mode,  lAting. 
put  in  circulation  the  notes  of  any  bank  or  banking  company,  either  in 
or  out  of  this  state,  which  notes  shall  not,  at  any  time,  be  receivable  at 
par  in  payment  of  debts,  and  by  the  company  so  paying  out  or  circu- 
lating such  notes;  nor  shall  it  knowinely  pay  out  or  put  in  circulation, 
any  notes  issued  by  any  bank  or  bankme  company  which,  at  the  lime 
of  such  paying  out  or  putting  in  circulation,  is  not  redeeming  its  notes 
in  gold  and  silver;  nor  any  notes  issued  by  any  bank,  out  of  this  state, 
of  a  denomination  less  than  five  dollars. 

(64.^  Sec.  LXIY.    All  notes,  bills,  and  other  evidences  of  debt,  Endanov  ofdau, 
exceptmg  bills  of  exchange,  discounted  by  any  banking  company,  shall  S^'made^Mjiibto 
be  made  by  the  terms  thereof,  or  by  special  indorsement,  payable  solely  ^  **>•  b«»E^ 
to  such  company;  and  no  such  evidence  of  debt  shall  be  assignable, 
except  for  collection,  or  for  the  following  purposes :  ^ 

First — To  pay  and  redeem  the  circulating  notes  of  such  company. 

Second — To  pay  other  liabilities  of  the  said  company;  and,  after 
such  liabilities  shall  have  been  discharged — 

Third — To  divide  among  the  shareholders  on  their  stock. 

(65.)  Seo.  LXV.  All  transfers  of  the  notes,  bonds,  bills  of  ex- 
ehange,  and  other  evidences  of  debt  owing  to  any  banking  company,  or 
of  deposits  to  its  credit;  all  assignments  or  mortgages  or  other  securi- 
ties on  real  estate,  or  of  judgments  or  decrees  in  its  favor ;  all  deposits 
of  money,  bullion,  or  other  valuable  thing  for  its  use,  or  for  the  use  of 
jmy  of  its  stockholders  or  creditors;  all  payments  of  money  to  either, 
made  after  the  commission  of  ai)  act  of  insolvency  or  in  contemplation 
thereof,  with  a  view  to  prevent  the  application  of  its  assets  in  the  man- 
ner prescribed  by  this  act,  or  with  a  view  to  the  preference  of  one  cred- 

and  derice  by  the  bank  to  obtain  mora  than  six  per  cent,  interaat  on  its  loans.  Snoh 
a  oontraet  would  not  be  enforaed  in  favor  of  the  bank  against  the  oontraotors.  But 
the  oontraotors  will  be  ragarded  in  pari  delietOf  and,  haying  paid  the  oommissions,  the 
amonnt  can  not  be  raooverad  back.  Spalding  y.  TA«  Bank  of  Mfuhingum,  12  Ohio 
Kep.  644. 

bee  note  to  Chapter  on  the  rabjeot  of  Ivtrbist  for  other  decisions. 

See  see.  (82)  and  note  and  seo.  (00)  of  this  Chapter. 

1  See  post  sec.  (82)  and  (00)  to  (04)  of  this  Chapter. 

t  Banks  organised  under  this  act  haye  no  power^  by  reason  of  the  rastriotion  of  this 
section,  to  disooiint  negotiable  notes,  nnless  tneir  negotiability  be  nstrieted  by  special 
indorsement.     Vanaita  y.  The  State  Bank  of  OhiOf  0  Ohio  St.  Rep.  27. 

Where  a  branch  bank  assumes  to  discount  a  promissory  note,  made  payable  by  its 
terms  to  such  bank  or  order,  no  action  can  be  maintained  on  such  discounted  note, 
either  by  such  branch  bank,  or,  in  case  of  its  insolyency,  by  the  State  Bank  of  Ohio. 
/6.27. 

But,  where  a  loan  of  money  is  effected  by  the  supposed  discounting  of  such  paper, 
an  action  may  be  maintained  to  recoyer  the  money  so  loaned.  The  security  being  in 
an  nnauthorised  form  is  simply  yoid,  and  does  not  discharge  the  indebtedness  arising 
from  the  loan  which  the  bank  had  full  power  to  make.    lb.  27. 


Insolyenoy,  void. 
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itor  to  another^  except  in  payment  of  its  circulating  notes,  shall  be  held 
utterly  null  and  void. 

(66.)  Sec.  LX  VI.  If  the  directors  of  any  banking  company  which 
shall  have  availed  itself  of  any  of  the  privileges  granted  by  this  act, 
shall  knowingly  violate,  or  knowingly  permit  any  of  the  officers,  agents 
or  servants  of  such  company  to  violate  any  of  the  provisions  of  this 
act,  all  the  rights,  privileges,  and  franchises  of  said  oompany,  derived 
from  this  act,  shall  thereby  be  forfeited;  such  violation  shall,  however, 
be  determined  and  adjudged  by  a  court  of  competent  jurisdiction, 
agreeably  to  the  laws  of  tms  state  and  the  practice  of  such  court,  be- 
fore the  corporation  shall  be  declared  dissolved ;  and  in  case  of  such 
violation  eveiy  director  who  participated  in,  or  assented  to  the  same, 
shall  be  held  liable  in  his  personal  and  individual  capacity  for  all  dam« 
ages  which  the  company,  its  shareholders,  or  any  other  persons,  body 
politic  or  corporate,  shall  have  sustained  in  consequence  of  such  viola- 
tion.^ 

(67.)  Sbo.  LXVII.     Every  president,  director,  cashier,  teller,  clerk 

«to ,  bj  offloen,  qj  agent  of  any  banking  company,  who  shall  embezzle,  abstract,  or  will- 
ftilly  misapply  any  of  the  moneys,  funds  or  credits  of  such  company, 
or  shall,  without  authority  from  the  directors,  issue  or  put  in  circula- 
tion any  of  the  notes  of  such  oompany,  or  shall,  without  such  author- 
ity, issue  or  put  forth  any  certificate  of  deposit,  draw  any  order  or  bill 
of  exchange,  make  any  acceptance,  assign  any  note,  bond  draft,  bill  of 
exchange,  mortgage,  judgment  or  decree,  or  shall  make  any  false  entry 
on  any  book,  report  or  statement  of  the  company,  with  an  intent  in 
either  case  to  injure  or  defraud  such  company,  or  to  injure  or  defraud 
any  other  company,  body  corporate  or  politic,  or  any  individual  person, 

1 A  bank  inovra  no  forfeiture  by  a  mere  saspension,  wbere  a  penal^  of  twelve  per 
cent,  damages  for  soBpension  is  giren  to  the  holder  of  its  notes,  both  by  its  charter 
and  the  general  law.  The  StaU  y.  The  Commercial  Bank  of  OmoittnaU,  10  Ohio  Rep. 
585. 

Where  there  is  no  restriction  npon  the  power  of  a  bank  as  to  the  rate  of  interest  it 
may  take  npon  a  loan,  save  the  restriction  in  a  general  law  npon  the  subject  of  inter- 
est, it  is  not  a  forfeitnre  of  corporate  franchises  for  a  bank  to  contract  to  take  a  higher 
rate  than  six  per  cent.    lb.  535,  539. 

The  question  of  the  forfeiture  of  a  charter  will  not  be  inquired  into  collaterally. 
Joluuon  y.  Bentley  ei  al,,  16  Ohio  Rep.  97,  and  can  only  be  established  by  judicial 
action.    Beceiven  of  Bank  of  OireUvUle  y.  Bermick  et  al.,  15  Ohio  Rep.  822. 

The  following  provision  in  the  charter  of  the  Bank  of  Sandusky  makes  the  director! 
of  the  bank  personally  liable  to  an  action  of  debt,  at  the  suit  of  any  creditor,  for  % 
penalty  measured  by  the  amount  of  the  excem  therein  mentioned : 

**  That  the  whole  amount  of  debt  which  the  said  bank  shall  at  any  time  owe, 
whether  by  bill,  bond,  note  or  other  contract,  shall  not  exceed  twice  the  capital  stock 
actually  paid  in,  ezclusive  of  the  sums  due  on  deposits ;  and,  in  case  of  any  excess, 
this  act  snail  thenceforth  be  null  and  void,  so  far  as  any  priTileges  or  advantages  are 
by  the  same  conferred  upon  the  banking  company  thus  creat^ ;  and  the  directorg 
under  whose  administration  it  shall  happen  shall  be  liable  for  the  same  in  their  natu- 
ral and  individual  capacities,  in  an  action  of  debt  against  them,  or  any  of  them,  their 
or  any  of  their  respective  heirs,  executors  or  administrators,  in  any  court  proper  or 
competent  to  try  tne  same,  by  any  creditor  or  creditors  of  said  bank,  and  may  be 
prosecuted  to  judgment  and  execution,  any  condition,  covenant  or  agreement  to  the 
contrary  notwithstanding ;  but  this  shall  not  be  construed  to  exempt  said  bank,  or 
the  lands,  tenements,  goods,  chattels  or  funds  of  the  same,  from  being  also  liable  and 
chargeable  with  such  excess,  and  any  director  or  directors  who  may  be  absent  when 
inoh  excess  was  contracted  or  created,  or  who  may  have  dissented  fh>m  the  revolution 
or  act  whereby  the  same  was  contracted  or  created,  may  respectively  exonerate  them- 
selves from  being  so  liable,  by  having  their  dissent  or  absence  entered  on  the  records 
of  said  bank,  and  by  forthwith  giving  notice  thereof  to  the  auditor  of  state,  and  to 
the  stockholders,  at  a  general  meeting,  which  they  shall  have  power  and  are  hereby 
required  to  call,  by  gi^ng  ten  days'  notice  in  a  newspaper  printed  in  the  city  of  Son- 
dusky,  or  having  general  circulation  in  Huron  county,  setting  forth  in  such  notice 
the  cause  for  calling  such  meeting."    Sturget  ei  al,  v.  BurUm  et  aL,  8  Ohio  St  Rep 

Bee  note  to  sec.  (44)  of  this  Chapter. 
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or  to  deceive  any  officer  or  agent  appointed  to  inspect  the  affairs  of  any 
banking  company  in  the  state,  thall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  confined  in  the  peni- 
tentiary at  hard  labor,  not  less  than  five  nor  more  than  ten  years. 

(68.)  Sec.  LXVIII.  The  stockholders  of  the  Bank  of  Geauga—  Certain  bioika 
of  the  Western  Eeserve  Bank — of  the  Columbiana  Bank  of  New  SSin^rtoT 
Lisbon— of  the  Lafayette  Bank  of  Cincinnati,  and  of  the  Ohio  Life 
Lisurance  and  Trust  Company^  shall,  in  each  case,  be  considered  as 
having  associated  and  formed  a  company  for  the  purpose  of  banking 
under  the  provisions  of  this  act,  with  such  amount  of  capital  stock,  by 
such  name  and  at  such  place,  within  the  county  where  such  banking 
company  is  now  located,  as  shall  be  determined  on  by  a  majority  of  the 
directors  or  trustees;  and  after  making,  acknowledging  and  filing  with 
the  county  recorder  a  certificate  setting  forth  the  name,  amount  of 
capital,  and  the  place  of  banking  of  such  company,  and  transmitting  to 
the  board  of  commissioners  a  copy  thereof,  as  prescribed  in  the  seventh 
section,  and  after  said  commissioners  shall  have  examined  the  condition 
of  such  company,  and  found  that  as  to  the  amount  of  its  capital,  its 
gold  and  silver  coin,  or  their  equivalent,  on  hand,  the  requirements  of 
this  act  have  been  complied  with,  such  company  shall  be  authorized  to 
recommence,  and,  during  the  time  limited  by  this  act,  carry  on  the 
business  of  banking,  subject  to  the  limitations,  restrictions  and  liabili- 
ties herein  prescribed ;  and  on  depositing  with  the  treasurer  of  state 
(subject,  in  case  such  company  shall  elect  to  become  a  branch  of  the 
State  Bank  of  Ohio,  to  the  order  of  the  board  of  conti'ol),  certificates 
of  ftinded  debt,  or  money,  to  an  amount  equal  to  the  amount  required 
of  the  new  companies  formed  and  organized  under  the  provisions  of 
this  act,  as  compared  with  the  amount  of  their  circulating  notes,  such 
company  may  immediately  proceed  tQ  issue  its  notes  of  circulation  to 
any  amount  within  the  limits  in  such  cases  prescribed  by  this  act. 
But  when  the  board  of  control  or  the  treasurer  of  state,  as  the  case 
may  be,  shall  be  prepared  to  ftirnish  notes  for  circulation,  the  notes 
previously  issued  by  such  company  shall  not  be  reissued  or  in  any  way 
put  in  circulation  by  such  company,  but  shall  be  transmitted  to  the 
treasurer  of  state,  or  the  board  of  control,  to  be  destroyed,  as  in  the 
case  of  defaced  or  mutilated  notes,  and  new  notes  received  in  lieu 
thereof:  Provided,  however,  that  the  capital  set  apart  for  banking 
purposes  by  the  Ohio  Life  Insurance  and  Trust  Company,  and  the 
capital  of  ihe  Lafayette  Bank  of  Cincinnati,  may  each  extend  to  any 
sum  not  less  than  three  hundred  thousand  dollars,  nor  exceeding  one 
million  dollars ;  but  the  circulating  notes  of  neither  of  said  companies 
shall  at  any  time  exceed  six  hundred  and  fifty  thousand  dollars.  In 
determining  the  number,  qualifications  and  liabilities  of  the  directors 
or  trustees  of  the  two  last  named  companies,  they  shall  each  be  gov- 
erned by  their  respective  acts  of  incorporation ;  and  the  Ohio  Life 
Insurance  and  Trust  Company  shall  in  all  things,  except  as  to  its 
banking  operations,  be  governed  by  its  original  charter. 

(69.)  Sec.  LXIX.  That  the  Bank  of  Wooster,  at  Wooster;  the 
Bank  of  Massillon,  at  Massillon ;  the  Bank  of  Norwalk,  at  Norwalk ; 
the  Bank  of  Circleville,  at  Circleville ;  the  Clinton  Bank  of  Columbus, 
at  Columbus;^  the  Bank  of  Xenia,  at  Xenia;  and  the  Bank  of  San- 
dusky, at  Sandusky,  may,  within  one  year  from  the  passage  of  this  act, 

1  Authority  "  to  bay  and  sell  drafts  and  bills  of  exchange,"  conferred  by  the  charter 
of  this  company,  did  not  authorize  it  to  issue  evidences  of  debt  designed  to  oiroulat* 
M  money.     In  the  matter  of  tho  Ohio  Life  Int.  and  Trust  Co,,  9  Ohio  Bep.  291. 

'See  also  see.  (88)  of  this  Chapter. 
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and  whenever  two  thirds  of  the  directors,  or  the  owners  of  a  majority 
of  the  capital  stock  of  any  such  bank,  shall  elect  to  do  so,  become  an 
incorporated  bank  nnder  the  provisions  and  during  the  tinre  limited  by 
this  act,  and,  as  such,  be  entitled  to  use  and  enjoy  all  the  privileges, 
and  be  subject  to  all  the  liabilities  and  restrictions  of  the  same: 
Provided,  that  the  banks  named  in  this  section  may,  as  far  as  the  lia- 
bilities of  their  directors  incurred  previous  to  their  acceptance  of  the 
provisions  of  this  act,  and  as  to  their  qualifications,  be  governed  by  the 
provisions  of  their  several  original  acts  of  incorporation  until  the  ex- 
piration of  their  respective  charters ;  provided,  also,  that  the  acceptance 
of  the  provisions  of  this  act,  by  the  Ohio  Lifo  Insurance  and  Trust 
Company,  shall  not  be  construed  to  take  away,  or  abridge,  the  banking 
powers  now  enjoyed  by  said  company,  under  its  act  of  incorporation, 
after  the  ^nchises  granted  by  this  act  shall  have  expired.^ 

(70.)  8eo.  LXX.  That  before  any  banking  institution  named  in 
the  next  preceding  section  shall  be  entitled  to  the  provisions  granted 
by  this  act,  the  board  of  commissioners,  or  the  board  of  control,  as  the 
case  may  be,  shall  appoint  some  suitable  person  to  examine  the  assets, 
moneys,  credits,  effects  and  liabilities  of  such  bank,  and  report  the 
same  to  the  commissioners,  or  board  of  control ;  and  every  such  bank 
shall  be  considered  as  having  a  capital  equal  to  the  amount  of  its  ex- 
isting capital,  not  exceeding  the  amount  authorized  by  the  act  incor- 
porating the  same,  deducting  any  amount  of  losses,  bad  debts,  or  debts 
not  well  secured,  that  may  exist,  greater  in  amount  than  the  surplus 
property  of  said  bank,  undivided  and  on  hand :  Provided,  that  each  of 
the  banks  named  in  the  preceding  section  shall  be  allowed  to  fill  up  its 
capital  stock  by  new  subscriptions  or  otherwise,  to  the  amount  autnor- 
ized  by  the  law  creating  the  same;  and  provided  further,  that  the  Bank 
of  Xenia,  and  the  Bank  of  Sandusky,  shall  be  authorized  to  roceivo 
subscriptions  to  the  capital  stock  of  their  respective  institutions,  to  any 
amount  not  exceeding  one  hundred  thousand  dollars,  in  addition  to  the 
amount  authorized  by  their  respective  acts  of  incorporation. 

(71.)  Seo.  LXI.  That  before  any  banking  institution  named  in  the 
sixty-ninth  section  of  this  act,  shall  be  entitled  to  enjoy  the  privileges 
in  this  act  granted,  it  shall  deposit  with  the  proper  board,  the  amount 
of  safetv  fund  required  by  this  act ;  and  every  such  banking  institution 
shall,  whenever  seven  or  more  institutions  shall  have  been  formed  for 
that  purpose,  including  those  designated  by  name  in  this  act,  that  may 
have  accepted  and  complied  with  its  provisions,  become,  and  thereafler  , 
be  considered,  a  branch  of  the  State  Bank  of  Ohio;  and  as  such,  enjoy 
all  the  rights  and  privileges,  and  be  subject  to  all  the  liabilities  and 
restrictions  provided  for  in  the  same:  Provided,  that  any  of  the  banks 
named  in  the  sixty-ninth  section  of  thb  act,  may,  after  examination 
and  report,  as  provided  in  the  next  preceding  section  of  this  act,  elect 
to  become  an  independent  bank,  and  upon  compliance  with  the  rules 
and  regulations  prescribed  for  the  government  of  independent  banks, 
HS  far  as  may  be  applicable,  such  banking  company  shall  be  entitled  to 
all  the  privileges,  and  be  subject  to  all  the  restrictions  of  this  act. 
Any  brmnch  xnaj  (72.)  Sec.  LXXII.  That  whenever  any  branch  of  the  State  Bank 
oeaM  banking.  q£  qy^o  shall  dcsirc  to  close  the  business  of  such  branch,  and  with- 
draw the  capital  thereof,  it  may  be  lawful  to  do  so  with  the  consent 
and  under  the  direction  of  the  board  of  control,  but  not  otherwise. 
(Xwnpenwition  of  (73.)  Sec.  LXXIII.  The  commissioners  appointed  by  the  fifth 
commissionen.  section  of  this  act  shall  each  be  entitled  to  receive  two  dollars  for  each 
day  actually  employed,  and  the  like  sum  for  each  fifty  miles  they  shall 

ISm  post  seo.  (88). 
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travel  in  the  performance  of  the  duties  enjoined  on  them  by  this  act, 
which  compensation  shall  be  paid  ont  of  any  moneys  in  the  treasury 
not  otherwise  appropriated,  on  the  order  of  the  auditor  of  state,  and 
the  auditor  shall  assess  an  equal  portion  of  the  amount  so  paid,  on 
each  banking  company  that  shall  have  availed  itself  of  the  privile^s 
granted  by  ttiis  act ;  and  each  special  agent  appointed  by  said  commis- 
sioners to  examine  and  report  the  condition  of  any  company,  as  pro- 
vided in  the  tenth  section,  shall  receive  the  same  compensation  as  is 
allowed  to  a  commissioner  for  his  services,  which  shall  be  paid  by  the 
company  whose  condition  he  was  appointed  to  examine. 

(74.)  Sec.  LXXIV.    Whenever,  by  the  terms  of  this  act,  it  shall  MMmiagofnotiM 
be  required  to  publish  a  notice  in  a  newspaper  of  any  particular  county, 
and  there  is  no  newspaper  at  such  time  printed  in  such  place,  a  notice 
printed  in  a  newspaper  of  general  circulation  in  such  county  for  the 
time  required,  shall  be  considered  as  sufficient  notice ;  and  whenever,  to 
comply  with  the  provisions  of  this  act,  an  oath  is  required,  an  affirma-  o*^ 
tion  shall,  in  all  such  cases,  be  considered  a  sufficient  compliance  with 
the  same ;  and  whenever  the  term  funded  debt  is  used  in  this  act,  as 
applicable  to  the  debts  of  this  state,  it  shall  be  construed  to  mean  all  limded  d«bt,  etc 
debts  of  this  state  due  upon  certificates  of  debt  on  state  bonds,  and 
drawing  not  less  than  five  per  centum  per  annum  interest. 

r75.)  Seo.  LXXY.     The  act  entitled  "en  act  to  regulate  banking  Acts  repealed, 
in  Ohio,  passed  March  seventh,  one  thousand  eight  hundred  and  forty-  S'J°fe^8». 
two,  and  an  act  entitled  "  an  act  to  amend  the  act  entitled  '  an  act  to 
regulate  banking  in  Ohio,* "  passed  February  twenty-first,  one  thousand 
eight  hundred  and  forty-three  are  hereby  repealed :  Provided,  that  the  ^  ^-  8*^  *• 
Bank  of  Sandusky,  the  Lafayette  Bank  of  Cincinnati,  the  Bank  of 
Xenia,  the  Bank  of  Wooster,  and  the  Bank  of  Norwalk,i  shall  be  sub- 
ject to  all  the  provisions  of  their  respective  original  charters,  and  all 
amendatory  acts  relating  to  the  same  respectively,  not  heretofore  or  by 
this  act  repealed,  until  wey  respectively  conform  to  and  accept  the  pro- 
visions of  this  act :  Provided,  farther,  that  nothing  contained  in  this  act 
shall  be  so  construed  as  to  permit  any  of  the  banks  of  this  state  to  issue 
notes  of  a  less  denomination  than  five  dollars,  except  such  banks  as 
shall  accept  of  and  comply  with  the  provisions  of  this  act. 


An  Act  supplementary  to  an  act  to  incorporate  the  State  Bank  of  Ohio^  and  other 
hanking  companies. 

[PlB«0cIJaiNiory6,1846.    UvoLOaLB.] 

(76.)  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  (he  State  of  "DtMm  deroiTed 
Ohio,  That  the  duties  imposed  and  the  powers  conferred  by  the  "act  SJte^****^  *^ 
to  incorporate  the  State  Bank  of  Ohio  and  other  banking  companies,'' 
on  the  commissioners  named  in  the  fifth  section  of  that  act,  so  far  as 
such  powers  and  duties  relate  to  banks,  or  newly  formed  banking  com- 
panies electing  to  become  branches  of  the  State  Bank  of  Ohio,  shall, 
from  [and]  a^r  the  time  of  passing  this  act,  devolve  upon  and  be  ex- 
ercised by  the  board  of  control  of  the  State  Bank  of  Ohio. 

(77.)  Seo.  II.     If,  after  a  careful  examination  of  the  condition  and  in  what  cases,  and 
tiie  responsibility  of  the  stockholders  and  directors  of  any  such  bank  or  SSSiliSSkwiS.* 
newly  formed  banking  company,  the  board  of  control  shall  be  of  opinion  ^^^ 
that  its  condition  is  unsound,  or  that  the  character  of  its  stockholders 
or  directors  for  responsibility  and  integrity  is  such  as  not  to  entitle  such 
bank  or  banking  company  to  public  cenfidence,  and  that  the  admission 

1  See  42  t.  Stat.  19,  40. 
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of  such  baok  or  banking  company  to  commence  and  carry  on  banking 
business  as  a  branch  of  the  State  Bank  of  Ohio  will  jeopardize  the 
safety  of  the  other  branches,  or  of  individuals  who  may  deal  with  such 
bank  or  banking  company,  said  board,  or  a  majority  of  its  members 
concurring,  may  refuse  to  certify  to  the  goyernor  that  such  bank  or 
banking  company  ia  entitled  to  commence  or  to  carry  on  the  business 
of  banking,  and  in  such  case,  the  board  of  control  shall  lay  before  the 
bank  commissioners  first  named  in  the  fifth  section  of  the  above  re- 
cited act  (who,  for  this  purpose,  shall  continue  in  office  until  all  the 
banks  authorized  by  this  act  shall  be  organized),  a  full  statement  of  all 
the  facts  disclosed  by  such  examination,  and  th^  reasons  which  shall 
have  induced  said  board  of  control  to  believe  that  the  admission  of  such 
bank  or  banking  compi^ny  will  jeopardize  the  safety  of  the  other 
branches  or  of  individuals ;  and  if  said  commissioners,  or  a  majority  of 
them,  shall  concur  with  the  board  of  control,  such  bank  or  banking 
company  shall  not  be  authorized  to  commence  or  to  carry  on  the  busi- 
ness of  banking;  but  if  a  majority  of  said  commissioners  shall  be  of 
opinion  that  such  bank  or  banking  company  is  in  a  sound  condition, 
that  its  stockholders  and  directors  are  entitled  to  public  confidence,  and 
that  the  requirements  of  the  above  recited  act,  preliminary  to  the  com- 
mencement of  banking  ope)rations  under  said  act,  have  been,  in  all  re- 
spects, complied  with,  they  shall  so  certify  to  the  governor,  who  shall 
govern  himself  accordingly,  as  in  other  cases  arising  under  said  act 

(78.)  Sec.  III.  This  act  shall  take  effect  and  be  in  force  from  and 
after  tne  time  the  board  of  control,  a  nugority  of  said  board  concurring, 
shall  file  their  assent  to  its  provisions  with  the  secretary  of  state. 

An  Act  in  reUtion  to  the  State  Bank  of  Ohio  and  other  banking  oompanles. 
[AuMd  Ftbruanf  ^t  1S48.    4A9ol.BUiL  91.] 

How  the  board  of  (79.)  Sbo.  I.  Be  it  enacted  hy  the  General  Anemhh/  of  the  State  of 
StSSSctoS^  Ohio,  That,  if  any  branch  of  the  State  Bank  of  Ohio,  now  or  hereafter 
m  the  branohos.  established,  shall  neglect  or  revise  to  comply  with  any  order  of  the 
board  of  control,  requiring  such  branch  to  reduce  its  circulation  ox 
other  liabilities,  or  to  provide  a  larger  amount  of  specie  t>r  other 
means,  or  to  pay  in  its  stock,  or  to  do  or  cease  to  do  any  other  matter 
or  thing  which  said  board  of  control  may  deem  necessary  for  the  secu- 
rity of  such  branch  or  any  other  branch  or  branches,  said  board  of  con- 
trol, or  any  member  thereof  acting  for  said  board,  may  apply  to  any 
judge  of  the  supreme  court,  court  of  common  pleas,  president  judge  of 
the  court  of  common  pleas,  any  judge  of  a  superior  court,  or  to  the  su- 
preme court,  or  court  m  bank  in  session,  by  petition  or  bill  in  chancery 
addressed  to  the  judge  of  the  supreme  court,  in  which  the  State  Bank 
of  Ohio  shall  be  made  party,  petitioner,  or  complainant,  and  the  branch 
implicated  defendant,  setting  forth  the  substance  of  such  order  or  or- 
ders, and  such  neglect  or  refusal  on  the  part  of  the  branch,  its  officers 
or  agents,  to  comply  therewith ;  and  if  the  president  or  any  member  of 
the  board  of  control  shall  make  affidavit  of  the  truth  of  the  fiicts  therein 
stated,  it  shall  be  the  duty  of  such  judge  or  court  to  allow  an  injunction, 
and  to  enjoin  such  branch,  its  officers,  agents,  and  all  others  in  its  em- 
ploy or  connected  therewith,  from  doing,  or  suiering  or  permitting  i« 
be  done,  any  business  whatever  as  a  bank,  and  from  intermeddling  with, 
or  in  any  manner  disposing  of,  the  books,  papers,  money,  choses  in  ac- 
don,  assets,  or  property  of  Qie  branch  whatsoever,  until  the  further  order 
of  the  supreme  court  or  court  in  bank. 
Seat.  (80.)  Seo.  II.    The  petition  or  bill  in  chancery  may  be  ordered,  by 
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tibe  judge  or  court  allowing  the  ii\junction,  to  be  filed  in  any  county  of 
ihia  state,  and  the  supreme  court  shall  hear  and  determine  the  same  as 
in  other  cases. 

(81.)  Seo.  m.  Upon  the  allowance  of  such  injunction,  the  prop-  smm. 
erty,  credits,  securities,  liens,  and  assets  of  every  description  of  such 
branch,  shall  forthwith  yest  in  the  board  of  control,  who  shall  appoint  a 
receiver  to  take  possession  of  the  same,  as  provided  by  the  twenty-fifth 
section  of  the  act  incorporting  the  State  Bank  of  Ohio  and  other  bank- 
ing companies,  passed  February  twenty -fourth,  eighteen  hundred  and 
forty-five ;  a  certificate  of  appointment  of  such  receiver  shall  be  suf- 
ficienf  auUiority  to  him  to  take  possession  of  the  books,  property,  and 
rights  of  every  description  of  such  branch,  and  shall  be  mil  authority 
to  the  sheriff  of  the  county  where  the  branch  is  located  to  give  such 
receiver  full  possession  of  such  books,  property,  and  rights,  with  the 
aid  of  the  county,  if  required ;  and  said  board  and  receiver  shall,  as  far 
as  applicable,  be  governed  by  all  the  provisions  of  said  act,  as  provided 
in  cases  of  suspension ;  and  upon  the  dissolution  of  such  injunction,  or 
a  discontinuance  of  such  suit  by  the  board,  all  the  rights  and  property 
of  such  branch  shall  be  restorea  to  and  vest  in  such  branch. 

(82.)  Sec.  IV.     The/orfeUure  mentioned  in  the  sixty -first  section  of  B^MAtan  ni 
the  ad  to  which  this  i^  cm  amendment  shall  oniy  he  established  hy  an  ac-  f^^^  ^""^^  *"' 
Hon  in  the  name  of  the  person  or  persons  from  whom  the  illegal  interest  has 
been  takeuy  arid  the  amount  when  recovered  shall  go  to  the  use  of  common 
schools  of  the  proper  county,^  ^ 

(83.)  Seo.  V .    If  any  banking  company  formed  under  the  act  to  Buiki  may  nUn. 
incorporate  Uie  State  Bank  of  Ohio  and  other  banking  companies  shall  qni»b|«tof  theii 
have  assumed  at  the  time  of  their  formation,  or  subsequently  thereto, 
an  amount  of  capital  CTcater  than  the  minimum  amount  of  capital  re- 
quired by  said  act,  ana  if  there  shall  not  have  been  actually  paid  in  on 
account  of  capital  stock  such  excess  over  the  smallest  amount  required 
by  said  act,  such  banking  company,  whether  a  branch  of  the  State 
iSank  of  Ohio  or  independent  banking  company,  may,  by  a  vote  of  the 
stockholders  owning  a  migority  of  the  stock  of  such  company,  relin- 
quish all  or  buch  part  of  such  stock  over  the  minimum  amount  required  Banb  to  nUn 
Dy  said  act,  and  eive  notice  of  such  relinquishment,  if  a  branch  of  the  v»iBik  stock. 
State  Bank  of  Ohio,  to  the  board  of  control,  if  an  indcypendent  bank- 
ing company,  to  the  bank  commissioners. 

(84.)  Seo.  YI.  K  any  such  banking  company  shall  have  assumed  Din)OBitfoa  or 
at  the  time  of  its  formation,  or  subsequently  thereto,  a  greater  amount  ^*jj^"**'^  *^ 
of  capital  than  the  smallest  amount  required  by  said  act,  and  if  any  in- 
stallment or  installments  required  by  said  act  to  be  paid  on  said  capital 
shall  remain  unpaid  after  the  time  when,  by  the  terms  of  said  act,  such 
installment  or  installments  should  have  been  paid,  the  board  of  control, 
if  such  delinquent  company  be  a  branch  of  the  State  Bank  of  Ohio,  or 
the  bank  commissioners,  if  an  independent  bank,  shall,  on  receiving  sat- 
isfactory proof  of  such  delinquency,  declare  so  much  of  such  capital 
as  shall  not  have  been  paid  up,  to  have  been  relinquished  by  such  bank- 
ing company,  but  not  reducing  thereby  the  capital  stock  of  such  com- 

1  See  post  8M.  (00)  of  tliis  Chapter.  # 

S  This  section  snspended  the  right  to  set  vp  in  defense  to  a  snit  upon  a  contract 
that  it  was  void  under  said  Gist  section.  Bat  the  repeal  of  this  section  (see  seo.  90 
of  this  Chapter)  restored  the  right  to  defend.  Brehle  Ocnmtf  Bank  t.  Rumett  et  aL,  1 
Ohio  St.  Bep.  818.  This  section  only  operated  upon  the  remedy,  stiU  learing  the 
•ontract  void  and  expressly  forfeited ;  and  consequently  its  subsequent  repeal,  and 
the  reriral  of  the  right  to  defend,  did  not  in  any  manner  aflfect  or  unpair  any  jNTOTi- 
iion  of  a  vaUd  contract.    /^  818.    See  also  Jokimm  y.  Bmtle^  «r  cU,,  16  Ohio  Bep.  97. 
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pany  below  the  minimum  amount  required  by  said  act  for  the  formation 
of  such  banking  companies, 
wjgritioo  dTrj.      (85.)  Seo.  VII.     In  case  of  a  voluntary  relinquishment  of  capital 
etc.  *^^  stock,  or  of  a  relinquishment  for  the  nonpayment  of  installments,  aa 

provided  in  the  two  preceding  sections,  the  board  of  control  or  the  bank 
commissioners,  as  the  case  may  require,  shall  give  notice  of  such  reliii« 
quishment  by  publication  thereof  for  three  consecutive  weeks  in  two 
newspapers  having  the  most  general  circulation,  published  in  Columbus, 
and  from  and  after  such  publication  such  relinquished  capital  shall  be 
considered  as  unappropriated  capital,  subject  to  be  assumed  h^  any 
banking  company  formed  or  to  be  formed,  as  in  case  of  banking  capital 
that  shall  not  have  been  appropriated. 
DiqMtition  of  (86.)  Seo.  YIII.    In  case  where  there  shall  remain  in  any  banking 

I^I^^J^  oq^  distilct  unappropriated  capital,  but  not  sufficient  for  the  formation  of  a 
•to<^  new  banking  company,  a  banking  company  may  be  formed  in  any  county 

in  said  district  with  a  capital,  if  a  branch  of  the  state  bank,  of  not  less 
than  one  hundred  thousand,  if  an  independent  banking  company,  not  less 
than  fifty  thousand  dollars,  and  the  additional  capital  over  the  amount 
of  the  unappropriated  capital  of  such  district  may  be  transferred  from 
such  other  banking  district  or  districts  as  shall  have  remaining  an 
amount  of  unappropriated  capital  less  than  the  minimum  amount  re- 
quired by  said  act  for  the  formation  of  a  banking  company:*  Provided, 
tnat  no  such  transfers  of  capital  shall  be  made  until  afrer'the  expira- 
tion of  two  months  from  the  passage  of  this  act,  nor  shall  any  such 
transfer  be  made  unless  the  bank  commissioners  and  the  board  of  con- 
trol of  the  State  Bank  of  Ohio  shall  concur  in  the  opinion  that  such 
transfer  is  required  by  the  public  convenience  and  the  commercial  in- 
terests of  the  state. 
Whan  C^^^^Oto  (87.)  Seo.  IX.  The  first  four  sections  of  this  act  shall  be  in  force 
(83d)  MO.  in  fcroe.  ^^^^^^  ^^^  ^^^  ^^^  acceptance  of  the  same  by  members  of  the  board  of 
control  representing  a  majority  of  the  stock  of  the  State  Bank  of  Ohio. 

An  Aot  to  amend  the  act  entitled  ''  an  aot  to  inoon>orate  the  State  Bank  of  Ohio,  and 
other  banking  oompanles,"  paased  February  24, 1845. 

iJP^med  March  8, 1660.    48  vol.  AK.  88.] 

(88.)  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  Staie  of 
OertadnMctionn-  Ohio^  That  the  sixty-ninth  section  of  the  act  entitled  an  act  to  incor- 
tooTbaDk^ii^-  Pp^**®  ^®  State  Bank  of  Ohio  and  other  banking  companies,  passed 
dMi»  etc  '  f'ebruary  24, 1845,  be  and  the  same  is  hereby  revived,  and  shall  con- 

tinue in  force,  so  far  as  relates  to  the  Clinton  Bank  of  Columbus,  for 
three  years  from  the  passage  of  this  act,  anything  in  the  act  to  which 
this  is  an  amendment,  or  in  any  act  amendatory  thereto,  to  the  contrary 
notwithstanding:  Provided,  that  the  rights  hereby  conferred  shall  only 
extend  to  secure  to  said  Clinton  Bank  of  Columbus  all  the  privileges 
provided  by  ^d  act  for  indejpendent  bankins  companies:  provided, 
nirtiier,  that  upon  the  acceptance  of  the  provisions  of  this  act  by  the 
Clinton  Bank  of  Columbus,  the  capital  stock  of  said  bank  shall  be  en- 
tered upon  the  duplicate  of  Franklin  county  for  taxation  for  all  pur- 
poses, and  the  said  Dank  shall  thereafter  be  taxed  for  state,  canal,  school, 
county,  township,  city  and  other  purposes,  upon  its  capital  stock,  in  lieu 
of  the  tax  upon  its  profits,  as  provided  by  the  act  to  which  this  is 
amendatory;^  and  provided,  farther,  that  said  bank  shall  be  subject  to 

1  This  section  and  act  have  no  application  to  the  authority  for  forming  new  and 
additional  banking  companies  in  Hamilton  connty,  the  same  not  arising  oat  of  unap- 
propriated banking  capitaL  The  State  ex  reU  WhUeman  et  al,  v.  ChoM,  6  Ohio  Si> 
Rep.  629.    See  note  to  sec  (3)  of  this  Chapter. 

2  See  Taxis. 
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any  general  law  which  may  hereafter  be  passed,  altering  or  changing 
ihe  mode  of  taxing  bank  capital. 

An  Act  to  amend  the  net  to  inoorponte  the  State  Bank  of  Ohio,  and  other  banking 

companies. 
{l\HMiJrardk22,1861.    4»  voL  BtaL  110.} 

(89.)  Sec.  I.     Be  it  enacted  hy  the  General  Amernbh/  of  the  State  of  yim  pverident  oi 
Ohwy  That  the  board  of  control  may,  at  the  time,  and  in  Ihe  same  man-  board  of  control. 
ner  the  president  is  now  by  law  elected,  elect  an  officer  to  be  called  the 
Tice  president)  who  may  perform  any  part  or  all  the  duties  of  the  presi- 
dent, as  said  board  may  direct;  the  term  of  office  and  the  bond  of  the 
Tice  president  shall  be  the  same  as  the  president 

An  Act  to  restrain  banks  from  taking  nsnrj. 
[PlB«0cIjrar(A19,180O.    48  vol.  Sfat  86.1 

(90.)Sxa  I.    Beit  enacted  hy  ihe  Ckneral  Assembly  of  the  State  of  Bepealof  ski.  (li.) 
Ohio,  That  the  fburth  section  of  an  act  entitled  an  act  in  relation  to 
the  State  Bank  of  Ohio,  and  other  banking  companies,  passed  Febru- 
ary 24, 1848,  be  and  the  same  is  hereby  repealed,  and  the  sixty-first  Antep.180. 
section  of  an  act  entitled  '<an  act  to  incorporate  the  State  Bank  of 
Ohio,  and  other  banking  companies,"  passed  February  24,  1845,  b  Ante  p.  147. 
hereby  re-enacted  as  fisur  as  the  same  may  have  been  repealed  by  the  en- 
acting of  the  said  fourth  section,  above  recited.^ 

(91.)  Sbo.  II.  Wheneyer  any  person  or  persons  shall  have  paid  to 
a  banking  institution  of  this  state  a  sum  of  money  for  the  loan  or  for-  g^^  ^^^^ 
bearance  of  which  such  banking  institution  shall  have  charged,  re-  banks  fbriuii 
ceived,  reserved  or  taken  illegal  interest,  and  such  person  or  persons  *^ 
shall  omit  or  neglect  to  bring  suit  therefor  within  six  months  from  the 
time  of  such  payment,  it  shall  be  lawM,  and  it  is  hereby  made  the 
duty  of  the  prosecuting  attorney  of  the  county  in  which  such  banking 
institution  is  located,  to  institute  suit  against  such  banking  institution 
in  an  action  of  debt  in  the  name  of  the  state  of  Ohio,  and  prosecute 
the  same  to  final  recovery  for  the  amount  of  the  debt  or  demand  on 
which  such  illegal  interest  shall  have  been  charged,  reserved  or  taken 
as  aforesaid,  and  all  moneys  so  recovered  shall  be  paid  over  for  the  ben- 
efit of  common  schools  in  the  county  in  which  such  bank  is  located : 
Provided,  that  the  prosecuting  attorney  shall  be  entitled  to  charge  and 
retain  a  commission  of  twenty  per  centum  on  the  first  thousand  dollars, 
and  five  per  centum  on  the  excess  over  one  thousand  dollars  of  all 
moneys  so  by  him  collected  and  paid  over  as  aforesaid,  and  provided 
such  suit  shall  be  commenced  within  eighteen  months  from  the  pay- 
ment of  such  principal  sum. 

(92.)  Sec.  ill.    It  shall  not  be  lawful  for  any  banking  institution  Bateortntmsi 
in  this  state  to  charge,  reserve,  receive  or  take  more  than  six  per  centum  *^^  ^^^ 
in  advance  on  the  discount  or  purchase  of  any  note,  bill  of  exchange  '^ 
or  evidence  of  debt  payable  at  any  place  within  the  state  of  Ohio,  nor 
to  charge,  receive,  reserve  or  take,  under  any  pretext  whatever,  on  the 
discount  or  purchase  of  any  note,  bill  of  exchange  or  evidence  of  debt 
payable  at  a  place  without  this  state,  any  percentage  or  sum  greater 
than  six  per  centum  interest  in  advance,  and  the  actual  cost  to  such 
bank  of  converting  the  proceeds  of  such  note  or  bill  of  exchange  into 
mvailable  frmds  at  par,  when  the  current  rate  of  exchange  is  not  in  favor 
of  the  place  of  payment :  Provided,  that  such  banking  institution  may 
eharge  and  receive  on  the  discount  or  purchase  of  notes,  bills  of  ex* 


iSee  note  to  seo.  (82)  of  this  Chapter. 
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change,  or  certificates  of  deposits,  bona  fide  drawn  upon  or  payable  at 
a  place  within  the  state,  other  than  the  place  of  such  discount  or  pur- 
chase, a  reasonable  sum  for  the  collection  thereof,  not  however  exceed- 
ing one  fourth  of  one  per  centum  thereon. 

(93.)  Sec.  I Y.  It  shall  not  be  lawful  for  an^^  banking  institution 
in  this  state,  in  the  discount  or  purchase  of  notes  or  bills  of  exchange 
oil  time,  drawn  on  any  place  without  the  state,  and  while  the  current 
rate  of  exchange  is  in  Ikyor  of  such  place  and  against  the  place  where 
woh  ba»k  is  located,  to  charge,  reserve,  receive  or  take  any  percentage 
or  BtLtOL  by  Way  6f  discount  or  interest,  wliioh,  when  »dded  to  the  cur- 
'  rent  premium  of  ^exchange  in  ikvor  of  suoh  place  of  payment  at  ih^ 
date  of  such  discount  or  purchase,  skill  produce  to  «aid  bank  a  net 
profit  of  more  than  at  the  rate  of  twelve  per  centum  per  annum  on  the 
money  so  paid  or  loaned  by  such  bank,  and  when  the  current  premium 
of  exchange,  as  aforesaid,  shall  be  equiJ  to  or  exceed  the  rate  of  twelve 
per  centum  per  annum,  it  shall  be  unlawful  for  such  bank  to  charge, 
reserve  or  receive  any  i&eount  or  inteteart  on  such  note  or  bill  o(  ex- 
change. 

(94.)  S5E0.  V.  Th6  discount  or  purchase  by  any  banking  institution 
in  thfe  state  of  any  note  ot  bill  of  exchange  on  time,  or  other  evidence 
of  debt  on  time,  payable  at  a  place  without  the  state,  when  the  officer 
or  agetot  of  such  bank  knows  or  has  reason  to  believe  that  the  parties 
t6  stick  paper  will  not  be  prepared,  or  do  not  intend  to  pay  the  same  at 
the  place  of  payment,  or  when  atoy  device  is  resorted  to  in  order  to 
secure  to  said  bank  a  greater  profit  than  it  couW  realize  from  the  dis- 
count or  purchase  of  such  paper  if  made  payable  at  its  own  counter, 
shall  be  deem^  and  held  usurious  and  unlawfVil  within  the  meaning 
of  this  act:  Provided,  that  nothing  contained  in  the  third  and  fourth 
Sections  of  this  act  shall  in  any  way  impair  or  a£fect  any  right  conferred 
upon  any  bank  here^to^re  incorporated  or  organised. 


An  Act  to  prohibit  the  iB«tiing  And  oiroulating  of  nnaathoiiBed  bank  paper,  l 
[IVuMd JamunY 27, 1816.    MvoLBAWl.] 
SeO.   1.2 

Wbet  ii  an  vun-      (95.)  Sso.  II.     That  everv  company  or  association  that  shall  lend 

thorteedbMik.        .  

1  All  persons  in  Ohio,  artificial  as  well  as  natural,  maj  i^ursne  the  business  of  bank- 
ing, with  the  single  exception  of  the  isming  of  notes  for  circulation  as  money.  This 
is  the  mischief  the  legislature  have  sought  fVom  time  to  time  to  remedy ;  it  is  the 
only  ezclusiye  and  the  principal  franchise,  except  its  life,  conferred  upon  a  bank.  It 
is  against  the  issuing  and  circulating  notes  <u  currencv  that  our  penal  statutes  hare, 
without  exception,  it  is  believed,  been  direeted,  frotn  1816  to  the  present  day.  Per 
Wood,  0.  J.    OarufiH  r.  The  Urbana  and  Chmnpaign  Mwt.  In*,  Co.,  14  Ohio  Rep.  12. 

Associations  incorporated  by  a  law  of  this  sUtte  are  alone  exempt  from  our  restrain- 
ing laws  and  alone  authorized  to  issue  notes  and  bills  to  circulate  as  money.  Mt/re» 
et  al.  ▼.  The  Manhattan  Sank,  20  Ohio  lK«p.  283.  If  a  bank  had  been  incorporated 
and  authorised  to  do  a  banking  business  while  it  remained  under  the  Jurisdiction 
of  Michigan,  snch  authority  would  not  have  continued  after  it  came  under  the  juris- 
diction of  this  state,  because  it  would  not  have  been  ^  bank  incorporated  by  a  law  ol 
this  state.    lb,  283. 

All  securities  given  to  an  unauthorised  bank  are  void.    76.  283. 

Mere  irregularities  in  organising  &  corporation  will  not  derive  the  officers  an4 
stockholders  of  the  protection  of  the  charter,  or  subject  them  to  private  responsibility 
when  sued  as  unffuthorized  bankers  under  this  act.  But  such  organization,  to  proteet 
them,-  must  be  mbttmitiallu  in  aoeordanoe  with  the  charter.  Bartholometo  v.  Beniley  «l 
al.t  1  Ohio  St.  R«p.  37.  It  is  a  well  settled  rule  that  corporations  are  strictly  limited 
to  the  exercise  of  sueh  powers,  and  in  such  manner  and  by  such  agents,  as  are  pr*« 
vided  in  the  charter  creating  them.     Ih,  37. 

2  Besidue  of  this  act  repealed.    43  vol.  Stat.  122 :  see  sec.  (108)  of  this  Chapter. 
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money,  and  sball  issne  by  their  officer  or  officers,  or  by  any  otber  per- 
son or  persons,  bonds,  notes  or  bills,  payable  to  bearer  or  payable  to 
order,  and  indorsed  in  blank,  or  nse  other  shift  or  device,  whereby  the 
bonds,  notes  of  bills  given  by  snoh  company  or  association,  or  on  their 
behalf,  pass  or  circulate  by  delivery,  shall  he  taken  and  deemed  a  bank 
within  this  act. 

Sbo.  ni.  to  X} 
(96.)  8so.  XI.    That  every  stockholder,  shareholder  or  partner,  stooUioiden  ptr 
bereafter  interested  in  any  such  bank,  shall  be  jointly  and  severally  ■<>»»^"**>^ 
answerable,  in  their  individual  capacity,  for  the  whole  amount  of  the 
bonds,  bills,  notes  and  contracts  of  such  bank,  hereafter  executed,  any 
agreement,  shift  or  device,  in  such  bond,  bill,  note  or  contract,  or  other- 
wise, to  the  contrary  notwithstanding.^  * 

1  Ante  p.  150,  note  2. 

s  An  act  was  passed  January  2d,  1S24  (Swan  p.  147.^,  entitled  "an  act  to  regulate 
judicial  proceedings  where  banks  and  bankers  are  parties,  and  to  prohibit  the  issuing 
of  bank  bills  of  certain  descriptions,"  which  contMned  the  following  section : 

6eo.  23.  That  no  action  shall  be  brought  wpon  cmy  note9  or  btlU  henafter  i$nied  tv 
cny  bank,  hanker  or  &anJk«r»,  and  intended  for  OH-e«£afum,  or  upon  any  note,  bill,  bond 
or  ether  securitj  giren,  and  made  payable  to  any  such  bank,  banker  or  bankers,  un- 
less such  bank,  banker  or  bankers  shall  be  inebrporated,  and  authorised  by  the  laws 
of  this  state  to  issue  such  bills  and  notes ;  but  that  all  such  notes  and  bills,  bonds  and 
other  securities,  shall  be  held  and  taken  in  all  courts  as  absolutely  void. 

An  act  was  passed  in  March  23, 1840  (Swan's  Stat.  141),  to  amend  the  act  to  which 
this  note  is  appended,  which  contained  the  following  section : 

Skc.  8.  That  so  much  of  the  23d  section  of  the  act,  entitled  "  an  act  to  regulate  ju- 
dicial proceedings  where  banks  and  bankers  are  parties,  and  to  prohibit  issuing  bank 
bills  of  certain  descripUons,'*  passed  January  28,  1824,  as  prohibits  actions  to  be 
brought  upon  any  notes  or  bills,  issued  after  the  passage  of  said  act,  by  any  bank, 
banker  or  bankers,  and  intended  for  cirDulation,  unless  such  bank,  banker  or  bankers 
shall  be  incorporated,  and  authorised  by  the  laws  of  this  state  to  issue  such  bills  and 
notes,  and  which  declares  that  all  such  notes  and  bills  shall  be  held  and  taken  in  aU 
eoartii  as  absolutely  void,  be  and  the  same  is  hereby  repealed. 

The  two  acts  of  January  28, 1824,  and  of  March  23, 1840,  aboye  meiftioned,  were 
repealed  See  the  (130th)  and  the  (108th)  section  of  this  Chapter.  In  John$on  v.  SeiU- 
ley  et  al.,  16  Ohio  Rep.  97,  it  was  held  that  since  the  repeal  of  the  23d  section  of  said 
act  of  1824,  the  stockholders  and  officers  of  an  unauthorised  banking  association  are 
liable  in  their  indiridual  capacity  for  the  bills  and  notes  issued  and  intended  to  pass 
as  money,  although  issded  prior  to  the  repeal  of  said  23d  section,  which  did  not  de- 
elare  the  bills  and  notes  void,  but  only  withheld  the  reinedy.    But  see  note  below. 

3  The  original  stockholders  in  a  literary  corporation,  acting  withib  the  soope  Of  the 
granted  powers,  are  not  to  be  made  liable  for  the  acts  of  those  who  go  beyond  them } 
but  the  act  of  incorporation  can  furnish  no  protection  from  priTate  responsibili^  to 
those  Who  embark  in  or  assent  to  such  unauthorized  acts.  Aeon^  t.  iuttUt,  1  Ohio 
St.  Rep.  362. 

The  liability  imposed  by  this  section  was  not  a  liability  mi  oontrad  but  one  in  fort, 
£awier  et  al,  r.  Burt^  7  Ohio  St  Rep.  841.  Notes  issued  by  the  Cincinnati  and  White- 
water Canal  Co.,  in  1840,  to  its  creditors,  in  a  form  to  circulate  as  money,  while  this 
act,  as  amended  by  that  of  March  18, 1830,*  was  in  force,  did  not  make  stockholders 
•f  that  company,  who  had  as  its  directors  ordered  their  issue,  liable  as  makert  of  the 
Botee.  But  the  liability  imposed  upon  the  stockholders,  etc.,  to  pay  the  amount  of 
the  notes,  was  in  the  nature  of  a  penalty  for  issuing  the  notes  in  a  form  and  with  a 
design  to  be  circulated  as  money,  and  ft  right  of  action  thereon  was  barred  in  four 
^ears.  The  repeal  in  1846  of  said  amendatory  act  terminated  the  rigl^t  of  action  for 
such  penalty.  lb,  B4V  This  ease  orerrules  Lawler  ▼.  Walker,  18  Ohio  Rep.  151,  which 
held  that  the  stockholders  were  bound  in  their  individual  capacity  for  such  notes,  and 
that  the  right  of  action  upon  them  was  not  barred  until  after  the  lapse  of  fifteen  years. 

^tbe  flfBt  section  of  which  was  as  follows : 

-  That  every  compaDy  or  association,  except  a  bailk  tooorporatsd  by  a  law  of  this  state,  that  shall 
lend  notes,  boads,  bills,  ohecks,  ordeors,  oertlflcates  of  deposit,  or  any  other  etidenoe  of  debt,  and 
shall  ianie,  by  their  officer  or  officers,  ageQta,  or  any  other  person  or  persons,  notee,  bonds,  blllSy 
checks,  OTdent,  certificates  of  deposit,  or  other  evidence,  pavable  to  order  and  indorsed  in  blattk,  cr 
payable  to  beiurer,  deeiinied,  calculated  or  intended  to  circmate  as  money ;  or  shall  leeue,  pat  in  cir* 
eulation  or  pay  oat  for  debts  or  property,  with  or  without  any  sach  loan,  any  such  notes,  bonds, 
bfllt,  checks,  wden,  certificates  of  deposit,  or  other  evidence  of  debt,  or  nse  other  shift  or  device 
whereTjy  any  such  notes,  boiids,  bills,  checks,  orders,  certificates  of  deposit  or  other  erldenoas  of  debt 
so  issoed,  pat  in  circalation,  or  paid  oat  by  siUd  company  or  association,  or  on  their  bdialf,  pass  or 
ctrcolate  by  delivery,  shall  be  taken  and  darned  an  nnsathorised  bank  within  the  meamiiig  of  the 
set  to  which  this  is  an  amendment."    Swan's  St.  (Ed.  1841)  140. 


Digitized  by 


Google 


152  BANKS   AND   BANKING.  [CHAP 

Snits  aninit  (97.)  Seo.  XII.     That  the  holder  of  any  hond,  hill,  note  or  con* 

■tockhoideiB.  ^j^^j.  ^£  g^^j|j  ^^q^^  ^^y  institute  suit  and  recover  judgment  thereon, 
against  any  part  or  the  whole  of  the  persons  who  were  interested  in 
such  hank  at  the  date  of  such  bond,  bill,  note  or  contract,  or  who  be- 
came interested  in  such  bank  at  any  time  between  that  and  the  com* 
mencement  of  such  suit, 
ptondiiiciaiidtri.  (^98.)  Seo.  XIII.  That  in  such  suit,  it  shall  be  sufficient  for  the 
aiinradmit.  plamtiflf  to  set  forth,  in  substance,  that  he  is  the  holder  of  such  bond, 
note,  bill  or  contract;  that  the  defendants  were  interested  in  said  bank 
at  the  date  of  such  bond,  bill,  note  or  contract,  or  subsequently  thereto, 
and  that  it  remains  unpaid ;  it  shall  be  unnecessary  to  snow  in  the  de- 
claration or  pleadings,  and  unnecessary  to  prove  on  the  tria^  that  a  de- 
mand was  made  of  Uie  contents  of  such  bond,  bill,  note  or  contract,  at 
the  time  or  place  when  and  where  it  purports  to  be  payable,  but  the 
persons  aforesaid  shall  be  liable  without  such  demand.  ^ 

(99.)  Seo.  XIV.  That  if,  during  the  progress,  or  on  the  trial  of 
such  suit,  it  shall  appear  that  &aj  one  or  more  of  the  defendants  are 
not  liable  to  such  action,  under  this  act,  it  shall  not  prevent  the  suit 
from  proceeding  as  to  any  other  defendant,  but  judgment  shall  be  given 
for  the  full  amount  of  such  bond,  bill,  note  or  contract,  against  any 
one  or  more  of  the  defendants  who  may  appear  to  be  liable.*  • 


An  Act  to  prohibit  anaathoriied  banking,  and  the  olionlation  of  nnaathorixed  bank 

paper.     • 

[PtttMd  March  12, 19i5.    43  vol.  AK.  121.] 

2j^^^»*»y      (100.)  Seo.  I.     Be  it  enacted  hy  the  General  AaembJy  of  the  State 
oon^^aoM,  pro.  ^  Qjf^{Q^  That  no  body  politic  or  corporate  shall  establish  a  bank,  or 
ennige  in  the  business  of  banking,  to  receive  on  deposit,  keep  and  cir- 
culato  the  money  or  bank  paper  of  others,  without  express  authority 
of  a  law  of  this  state.  *  * 
Penalty  tgaioit        (101.)  Ssc.  II.    Every  person  who  shall  subscribe  to  become  a 
-«-irK«iM*-  ^  member  of.  or  become  in  any  way  interested  in,  any  such  body  corpo- 
rate or  politic,  with  a  view  to  establishing  such  bank,  or  enga^ng  in 
the  business  of  banking,  or  shall  in  any  way  aid  or  assist  such  body 
corporate  or  politic  to  establish  a  bank,  or  carry  on  the  business  of 
banking,  contrarr  to  the  provisions  of  the  first  section  of  this  act,  shall 
forfeit  and  pay  the  sum  of  one  thousand  dollars  for  every  o£fense. 
Making  and  dnm-      (102.)  Seo.  III.     No  persou,  association  of  persons,  Dody  politic  or 
****"'  "«*nth«w  Q^yp^j^^^^  gjjj^ii  mate  and  put  in  circulation,  or  make  and  attempt  to 


■tockhoMarf,  etc 


1 A  deolaration  filed  under  this  aot  is  rafflcient  if  it  contain  the  requif  ites  prescribed 
in  this  section ;  and  it  is  sufficient  to  aver  that  the  defendant  was  a  stockholder  at  the 
date  of  the  notes  or  subsequently,  without  showing  him  such  at  the  commencement 
of  the  suits.    K^amy  ▼.  Buttkt,  1  Ohio  8t.  Rep.  302. 

Under  this  act  demand  and  notice  are  not  necessary  to  charge  an  unauthorised 
l>anker  as  the  drawer  of  a  bill  of  exchange.  Tfolfon  v.  Brown  and  FuUer,  14  Ohio 
Bep.  473. 

1  Ante  p.  150,  note  2. 

8  If  the  jury  find  a  yerdict  aninst  a  part  of  the  defendants,  and  in  favor  of  others^ 
judgment  may  be  rendered  against  those  who  are  found  liable  by  the  jury.  By  this 
act  the  common  law  rule  ntoon  this  subject  is  changed,  so  far  as  respects  this  class  oi 
eases.    Porter  et  aL  ▼.  Kepler  et  al,,  14  Ohio  Rep.  127. 

4  See  sec.  (110)  of  this  Chapter. 

0  It  is  no  violation  of  a  charter,  which  contains  a  clause  prohibiting  the  exeroise  of 
banking  powers,  to  reoeiTC  money  on  deposit.  The  State  eas  reU  Obrwim  T.  The  Ur» 
ba$ta  and  Champaign  Mui,  Ine,  Co.,  14  Ohio  Rep.  0. 

See  note  under  seo.  (1)  OoBPOBATiom. 
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Sut  in  oircnlation,  as  money  or  onrrenoy,  any  note,  bill,  or  other  evi-  ized  papar,  pro 
enoe  of  debt,  without  express  authority  of  a  law  of  this  state.  wwted; 

(103.)  Seo.  IY.  Eyery  person  who  shall  violate  the  provisions  of  Penalty  thtratir. 
the  third  section  of  this  act,  or  in  any  way  aid  or  assist  any  association 
of  persons,  body  politic  or  corporate,  to  make  or  put  in  circulation  any 
note,  bill,  or  other  evidence  of  debt,  contrary  to  the  provisions  of  the 
third  section  of  this  act,  shall  forfeit  and  pay  one  thousand  dollars  for 
every  such  offense;  and  any  corporation,  not  a  municipal  corporation, 
which  shall  offend  against  me  tlurd  section  of  this  act,  shall  forfeit  its 
charter. 

(104.)  Seo.  Y.    No  person  shall  open  or  keep  an  office  or  agency  uiuiitthorimd  of- 
fer the  purpose  of  redeeming  the  notes,  bills,  or  other  evidence  of  debt,  ^^^wLd?*'**^ 
which  have  been  issued  for  circulation  as  money  or  curren<^,  without  ^^         ' 
express  authority  of  a  law  of  this  state,  under  the  penalty  of  five  hun-  Penaitkttiiereftir. 
dred  dollars  for  every  such  offense,  and  every  day  such  office  or  agency 
is  kept  for  such  purpose,  shall  be  considered  a  distinct  and  separate 
offense. 

(105.")  Seo.  YT.    No  person  shall  put  in  circulation,  pass  or  attempt  Passing  nnan- 
to  circulate  or  pass,  as  money  or  currency,  any  note,  bill,  or  other  evi-  ^^"^  ^^ 
dence  of  debt,  made  or  issued  without  authority  of  law,  knowing  the 
same  to  have  been  made  or  issued  without  authority  of  law;  and  no 
person  shall  make,  or  put  in  circulation,  pass  or  attempt  to  circulate  or 
pa^,  as  money  or  currency,  anv  note,  bill,  or  other  evidence  of  debt, 
which  is  not  made  payable  in  the  lawfiil  money  of  the  United  States,  Penalty  thenflbr. 
or  which  is  for  a  less  sum  than  one  dollar,  under  a  penalty  of  fifty  dol- 
lars for  every  such  offense. 

(106.)  Seo.  Vll.     That  all  penalties  imposed  by  this  act  shall  be  Penalties,  how  m- 
recovered  by  action  of  debt,  in  the  name  of  the  state  of  Ohio,  before  JJJ^'J^'^  ^^ 
any  court  of  competent  jurisdiction,  or  by  indictment;  and  all  penalties 
incurred  under  this  act,  when  collected,  shall  be  paid  to  the  treasurer 
of  the  county  in  which  the  judgment  is  recovered  for  the  same,  for  the 
use  of  the  state  of  Ohio. 

(107.)  Seo.  YTQ.     Every  bank  in  this  state  shall  be  liable  to  pay  Altered  bius  shao 
to  any  bona  fide  holder  the  original  amount  of  any  bill  of  such  bank,  **  adeemed, 
which  shall  have  been  altered  to  a  larger  amount  in  the  course  of  its 
droulation,  notwithstanding  such  alteration. 

(108.)  Sec.  IX.    All  suits  heretofore  commenced,  and  now  pend-  soits  o<»nmenoed 
ing,  unaer  the  provisions  of  the  act  entitled  "an  act  to  prohibit  the  ^^<»rt«in 
issuing  and  circulating  of  unauthorized  bank  paper,"  passed  January 
ti^enty-seven,  A.  D.  one  thousand  eight  hundred  and  sixteen,  and  the  ABtep.i5o. 
several  acts  amendatory  thereto,  and  the  act  entitled  "an  act  to  pro- 
hibit the  establishment,  within  this  state,  of  any  branch,  office  or 
agency  of  the  Bank  of  the  United  States  of  Pennsylvania,  or  any  other 
corporation,  incorporated  by  the  laws  of  any  other  state,  or  by  the  laws 
of  the  United  States,  and  for  other  purposes,"  passed  January  nine,  A.  swan,  i4ff. 
D.  one  thousand  eight  hundred  and  thirty-nine,  and  the  act  entitled 
"an  act  providing  for  the  ajppointment  of  a  board  of  bank  commis- 
sioners, and  for  the  regulation  of  banks  within  the  state  of  Ohio,"  swan,  126,  I82. 
passed  February  twenty-five,  one  thousand  eight  hundred  and  thirty-  ttJ;|2Jt.'ii*77. 
nine,  and  the  several  acts  amendatory  and  supplementary  thereto,  and  40  V.  stat.  66. 
the  act  entitled  "an  act  to  punish  crimes  therein  named,  and  the  pre- 
vention of  a  fraudulent  currency,'  passed  March  seven,  A.  D.  one 
thousand  eight  hundred  and  forty-two,  whether  judgment  has  been  ob-  —how 
tained  or  not,  or  decrees  rendered,  shall,  in  all  respects,  be  proceeded  ^^ 
with  in  the  same  manner  as  though  such  suits  had  been  originally  com- 
menced under  the  provisions  of  wis  act;  and  the  acts  above  recited  and 
referred  to  in  this  section,  except  the  eleventh,  twelfth,  thirteenth  and 
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fourteenth  sections  of  the  act  entitled  "an  act  to  prohibit  the  issuing 
A^  rgieatod,  er-  and  circulation  of  unauthorized  bank  paper,"  aforesaid,  are  hereby  re- 
''^^^  *  pealed :  Provided,  that  each  banking  company  in  this  state,  existing  at 

the  time  of  the  passage  of  the  act  entitled  "an  act  to  incorporate  the 
State  Bank  of  Ohio,  and  other  banking  companies,"  passed  February 
twenty -four,  one  thousand  eight  hundred  and  forty-five,  shall  be  exam* 
B^M  to  bt  «z-  ined  as  often  as  once  in  each  year  by  a  person  to  be  appointed  by  the 
year,  et^****  *  auditor,  treasurer  and  secretary  of  state,  or  any  two  of  them,  in  the 
same  manner  as  is  provided  for  by  the  forty-fourth  section  of  the  last 
recited  act;  and  when  such  person  is  appointed,  he  shall  perform  thd 
same  duties,  and  receive  the  same  compensation  as  is  provided  by  said 
act;  and  each  of  said  companies  shall  make  out  a  statement  in  the  same 
manner,  and  forward  the  same  tb  the  auditot,  at  the  times  required  hf 
the  fifty-ninth  section  of  ^e  last  named  act;  and  the  laWs  hereby  re« 
pealed  shall  remain  in  fbrce,  as  to  all  batiks  how  in  process  of  liauidation 
under  them,  until  the  concerns  of  such  banks  shall  be  finally  closed 
up :  provided,  ftirther,  that  this  act  shall  not  afiect  any  special  act  for 
the  relief  of  any  institution  or  company  which  has  exercised  or  as- 
sumed any  banking  powers,  ot  for  the  relief  or  for  [of]  the  creditors 
thereof 
snuoinotef.  (109.)  Sec.  X.    That  nothing  in  this  act  shall  be  so  construed  as  to 

restore  to  any  existing  bank  a  right  ifo  issue  and  circulate  the  notes  of 
such  bknk,  of  a  less  denomination  than  five  dollars. 
2%rti  to  iuto  «f.  (110.)  Sec.  XI.  This  act  shall  take  effect  from  and  after  the  first 
day  of  June  next:  Provided,  that  the  first  section  of  this  act  shall  not 
take  effect  before  the  first  day  of  March,  one  thousand  eight  hundred 
inMriBinatto&.  aiid  forty -six,  up6n  any  existing  corporation  now  engaged  in  the  busi- 
ness prohibited  by  that  section,  and  Which  has  duly  reported,  and  shdl 
continue  to  report^  its  dividend^  and  profits  to  the  liuditor  of  state  fbr 
taxation. 

An  Act  sopplemeiitaiy  to  the  act  to  prevent  nnauthorixed  banking  and  the  oiieiUation 
of  bnauthorised  bank  paper. 

f  AimmI /amtary  22, 1846.    2bo&  <f«oi  lf<mA  1, 1846.    U  voL  Btai,  U,] 

Foreign  papw  (^^^0  ^^^'  !•     -^^  ^  erMcted  by  the  General  A$9embfy  of  the  State 

RSoSit"  to  ohS  ^  OhtOy  That  no  exchange  broker,  money  broker  or  incorporated  com- 

i^°^6n  or       pany  shall  bring  or  cause  to  be  brought  into  this  state  any  notes  is- 

b*^t,^rcircuia.  g^^  \^^  ^^y  ^^^  ^^  banking  company  out  of  this  state^  for  the  purpose 

of  paying  them  out  ob  loanS)  discounts,  in  exchange  for  other  money^ 

or  of  otherwise  giving  circulatioh  to  such  notes  within  this  state;  ^  nor 

shall  any  such  broker  or  incorporated  company  receive,  fbr  any  such 

j^urpose,  steeh  notes,  knowing  the  same  to  have  been  so  brought  into 

1  In  Heznor  et  oZ.  t.  ^atcK  <md  langdum,  7  Ohio  St.  ttep.  248,  It  was  held  that  the  dlB- 
counting  a  bill  of  exchange  by  the  Kentucky  Trust  Gottipany  Bank,  at  Covington,  li 
the  state  of  Kentucky,  and  the  loan  of  its  notes  of  oiieulation  thereon,  with  the  un- 
derstanding that  said  notes  should  be  paid  out  in  the  northern  part  of  the  state  of 
Ohio,  in  the  purchase  of  produce,  are  not  acts  which  ^11  within  the  prohibition,  ot 
oontraveued  the  policy  of  the  act  of  February  24, 1848,  "  to  amend  the  act  supple- 
mentary to  the  act  to j»«Tent  unauthorised  banking  and  the  circulation  of  unauthor- 
ised bank  paper."  The  first  and  fourth  sections  of  that  amendatory  act  (now  re- 
pealed) were  as  follows : 

"Sio.  1.  That  it  shall  be  unlawfol  fbr  any  bank^  oi^inoorporated  oompany  doing 
a  banking  businessi  or  dealing  in  money  as  a  business,  or  exchange  broker,  money 
broker,  or  private  banker,  or  other  person  or  persons  who  shall  receive  money  on  de- 
posit, or  buy  and  sell  bills  of  exchange,  or  loan  money,  or  exchange  one  kind  of  bank 
Dills  or  money  for  another,  with  a  view  to  profit,  to  issue,  pay  out,  or  give  in  exchange 
for  other  money,  so  as  to  go  into  circulation  in  this  state,  any  dr^lating  notes  oi 
Mils,  except  the  notes  or  bills  of  the  banks  of  this  state^  issued  according  to  law." 

''Sio.  4.    Every  note,  bond,  biU  of  exchange,  draft,  check,  or  other  OTidenoe  61 
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Ui6  state ;  and  every  exchange  broker,  money  broker  or  itacorporated 
company  that  shall  offend  against  the  provisions  of  this  section,  shall 
forfeit  and  pay,  for  every  such  offense,  a  sum  equal  to  one  fourth  part  Pemity. 
of  die  amount  of  the  notes  which  such  broker  or  company  shall  have 
60  brought,  or  caused  to  be  brought  into  the  state,  or  so  received  for 
the  purpose  hereinbefore  specified:  Provided,  however,  that  the  pro- 
hibitions contained  in  this  section  shall  not  be  so  construed  as  to  pre- 
vent any  broker  or  incorporated  company  from  receiving  at  par  in  pay- 
ment of  debts  or  on  deposit,  and  a^n  paying  out  notes  issued  by 
banks  or  banking  companies  out  of  wis  state,  which,  at  the  time  of 
8Qoh  paying  out,  are  redeeming  their  notes,  on  demand,  in  gold  and  sil- 
ver ooin,  and  which  notes  have  been  brought  into  the  state  in  the  ordi- 
nary course  of  trade  or  business,  otherwise  than  for  the  purpose  of 
being  paid  out  on  loans,  discounts,  o^  in  exchange  for  other  money, 
with  a  view  to  giving  circulation  to  such  notes  within  this  slate. 

(112.)  Seo.  II.  No  broker  or  incorporated  company  in  this  state 
shall  either  directly  or  indirectly  paj  out  or  otherwise  circulate,  or  cause 
to  be  circulated,  any  note  or  notes  issued  by  ainy  bank  or  bankitog  com- 
pany out  of  this  state,  of  any  denomination  lees  than  five  dollars,  nor 
any  note  issued  by  any  bank  or  banking  company  out  of  this  state, 
which  the  broker  or  company  so  paying  out,  or  giving  circulation  to, 
is  not  at  the  same  time  receiving  oh  deposit,  or  in  the  payment  of  debts, 
as  of  equal  value  with  gold  and  silver  coin,  under  the  penalty  of  one 
hundred  dollars  for  every  such  offense :  Provided,  that  nothing  in  this 
section  contained  shall  be  so  construed  as  to  prevent  any  broker  or  incor- 
porated company  from  selling  any  depreciated  bank  notes  in  its  possession^ 
and  which  such  broker  or  company  shall  have  received  at  par,  to  Uny 
person  or  persons  for  the  purpose  of  obtaining  payment  theieof  ^m 
the  bank  or  backing  compatiy  #hich  issued  the  same,  or  ^m  any  per- 
m>n  or  coMpany  that  )bav  be  liable  for  such  payment. 

(113.)  Sec.  111.    All  penalties  imposed  by  this  aet  sh^l  be  lecoy-  P6iiaitief,iiow 
ered  and  paid  over  for  the  use  of  the  state  in  the  mannet  prescribed  by  w<»wwi,  tto. 
the  act  to  prohibit  tuiauthorized  banking  and  the  circulation  of  unau- 
thorized bank  paper,  passed  Mateh  twelve,  one  thousand  eight  hundred 
and  forty-five. 

(114.)  Seo.  IY.    All  persons  dealing  in  exchange,  or  who  keep  an  ^^^^  deemed  bMi 
ofice  for  the  lending  of  money,  shall  be  deemed  and  taken  d&  brokeirB  ken. 
within  the  meaning  of  this  act. 

(115.)  Seo.  V.    It  shall  not  be  lawful  for  any  person  appointed  by  paper  money  of 
the  court  to  redeem  the  outstanding  notes  of  any  bank,  whose  assets  gfi^ij^''*"^ 
have  been  or  shall  be  placed  in  the  handd  of  receivers,  pursuant  to  the  ^""^ 
provisiohs  of  any  law  of  thie  state,  or  who  shall  have  in  any  way  un- 
dertaken or  become  bound  to  redeem  such  outstanding  notes,  or  the 
outstanding  notes  of  any  bank  whose  eharter  shall  have  expired,  or 
whose  right  to  issue  notes  for  circulation  shall  have  ceased,  either  by 
himself  or  by  his  agent,  or  any  person  or  persons,  company  or  compa- 
nies, to  pay  out,  loan,  give  in  exchange  for  other  mopey,  or  in  any  way 
whatever  put  in  circulation  any  stich  npt«s,  or  to  take  any  measures,  or 
procure  to  be  taken  any  measures  to  prevent  such  notes  ^m  being  pre- 

debt,  diflconnted,  botight^  or  otberwise  obtained  by  any  bank,  corporation,  private 
^mpany,  or  individual,  described  in  the  first  section  of  this  act,  and  paid  for  in  the 
iiiiole  or  in  part,  in  bank  notes  described  in  the  first  section,  contrary  to  the  true  in- 
tent and  meaning  of  this  act,  shall  be  held  ahd  adjadgtsd  nnll  and  void ;  and  no  smi 
•r  cetiou  /or  the  reooverif  thereof  $haU  be  auetained  by  any  court  in  thit  etate;  and  all  con- 
tracts, promises  and  agreements,  founded  in  whole  or  in  nart  on  the  payment,  ez- 
ehange,  or  putting  fort^  of  such  bank  notes,  contrary  to  tne  provisions  of  this  aoty 
thaU  be  held  and  adjudged  nuU  and  void."    Swan's  Bev.  SUt.  112, 113. 
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sented  for  redemption ;  and  any  person  who  shall  violate  any  of  the 
provisions  of  this  section  shall  forieit  and  pay  to  the  state  of  Ohio,  for 
civery  such  offense,  not  less  than  fi^y  nor  more  than  two  hundred  dol- 
lars, at  the  discretion  of  the  court,  with  costs  of  suit,  to  be  recovered 
in  an  action  of  debt  to  be  prosecuted  and  collected  by  the  prosecuting 
attorney  of  the  proper  countv,  and  by  him  paid  into  the  treasury  of  the 
proper  county,  K>r  die  use  of  the  state.  ^ 
Sec.  YU 
Duty  of  pitMMQt-      (11^0  Seo.  YII.    It  is  hereby  made  the  especial  duty  of  the  prose- 
!ng  attorney.        cuting  attorney  of  each  county  in  this  state  to  inquire  into  all  cases 
where  he  may  have  reason  to  believe  that  offenses  shall  have  been  com- 
mitted against  the  provisions  of  this  act;  and  if,  upon  such  inquiries, 
he  shall  have  good  cause  for  believing  that  any  such  offense  shall  have 
been  committed,  immediately  to  prosecute  the  offenders  thereof, 
wban  Mt  to  tak*      (117.)  Seo.  YIH.     This  act  shall  take  effect  and  be  in  force  from 
and  a^r  the  first  day  of  March  next. 

An  Act  to  amend  the  act  entitled  "  an  act  tnpplementary  to  the  act  to  prevent  nnan- 
thorised  banking,  and  the  circulation  of  nnauthorised  bank  paper,  passed  January 
twenty-second,  one  thousand  eight  hundred  and  forty-six. 

[PkiMfld  Ifaroft  2, 1846.    44  voL  fltat  116.] 


8eo.(lll) 
fled,  SBipt 


(1180  Sso.  I.  Beit  enacted  by  the  General  Ataemlly  of  the  State  of 
Ohio,  That  so  much  of  the  act  entitled  an  act  supplementary  to  the 
act  to  prevent  unauthorized  banking,  and  the  circulatioA  of  unauthor- 
ized bank  paper,  passed  January  twenty-second,  one  thousand  eight 
hundred  and  fbrty-six,  as  prohibits  the  state  treasurer  of  this  state  from 
putting  in  circulation  or  passing  out  any  note  or  notes  of  any  bank  de- 
scribed in  the  fifth  section  of  this  act,  to  which  this  b  an  amendment^ 
be  and  the  same  is  hereby  suspended  until  the  fifteenth  day  of  August 
next;  and  that  from  and  after  said  fifteenth  day  of  August  it  shall  be 
unlawful  for  the  treasurer  of  state,  the  county  treasurer  of  any  county, 
or  any  collector  of  tolls  on  any  of  the  public  works  of  this  state  either 
to  receive,  pay  out,  or  otherwise  give  circulation  to  any  note  or  notes 
of  any  of  ^e  banks  described  in  the  fifth  section  of  the  act  aforesaid. 


An  Act  to  amend  the  fortj-flfkh  section  of  the  act  entitled  "  an  act  to  incorporate  the 
State  Bank  of  Ohio  and  other  banking  companies,"  passed  February  24, 1845. 

[i\iM0d4|ra  14,  and  tooft^^lfay  1,1867.    .64  vol.  ShU.  m.] 


Amount  of  eiroa* 


(^^^  ®*^*  ^*     -^  ^  enacted  by  the  General  Assembh/  of  the  State  of 

.WL**  ^^^  Ohio,  That  the  forty-fifth  section  of  the  act  entitled  "  an  act  to  incor- 
porate the  State  Bank  of  Ohio  and  other  banking  companies,"  passed 
February  24, 1845,  be  and  the  same  is  hereby  amended  so  as  to  read 
as  follows :  Sec.  45.  Whenever  any  independent  bank,  being  desirous 
of  diminishing  the  amount  of  its  circulating  notes,  shall  deliver  to  the 
treasurer  of  state  any  portion  of  such  notes,  not  less  in  amount  at  any 
one  time  than  five  thousand  dollars,  to  be  destroved,  the  treasurer 
shall  destroy  the  same  as  prescribed  in  section  thirty -five,  and  shall 
thereupon  transfer  and  deliver  to  such  bank,  certificates  of  funded  debt 
deposited  with  him  by  such  bank,  to  an  amount  equal  to  the  amount 
of  notes  so  delivered  up :  Provided,  that  the  amount  of  such  certifi- 
cates remaining  with  the  treasurer  shall  not  thereby  be  reduced  below 
the  amount  of  the  capital  stock  of  such  bank  at  the  time  paid  in,  noi 

1  In  part  modified  by  sec.  (118)  of  this  Chapter. 
'  Repealed.    Bee  sec.  (147)  of  this  Chapter. 
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in  any  case  belpw  tihe  snm  of  fifty  thousand  dollars,  nor  in  value,  esti- 
mating the  same  at  their  then  current  price  in  the  city  of  New  York, 
below  the  amount  of  circulating  notes  still  retained  by  such  bank ;  nor 
shall  the  treasurer  be  required  to  transfer  such  certificates  in  fractional 
sums  of  less  than  one  thousand  dollars ;  but  whenever  any  such  bank, 
being  desirous  of  relinquishing  its  banking  business,  shall  have  filed 
with  the  treasurer  of  state,  under  its  corporate  seal,  a  declaration  to 
that  effect,  it  shall  be  lawfhl  for  the  treasurer  of  state,  upon  receiving 
from  such  bank  its  circulating  notes,  in  parcels  as  in  this  section  pro- 
vided, to  transfer  and  deliver  to  such  bank  of  the  certificates  aforesaid 
to  an  equal  amount,  although  the  amount  of  the  remaining  certificates 
will  be  reduced  below  the  amount  of  the  capital  stock  of  such  bank, 
and  below  the  sum  of  fifty  thousand  dollars.  And  whenever  any  such 
bank  shall  have  paid  at  least  ninety  per  cent,  of  the  maximum  amount  MaynUMiirii 
of  its  circulating  notes,  and  shall  have  delivered  the  same  to  the  ^Sdhov.*'"'''''^ 
treasurer  of  state  to  be  destroyed,  and  shall  have  provided  means  and 
given  security  to  the  satisfaction  of  the  treasurer,  secretary,  and  auditor 
of  state,  for  the  redemption  of  its  outstanding  notes  of  circulation  at 
the  place  where  the  office  of  si:^ch  bank  was  established,  and  shall  have 
given  notice  thereof  by  advertisement  for  six  consecutive  months,  in 
two  newspapers  of  general  circulation  published  at  Columbus,  and  at 
least  one  published  in  the  city,  town  or  village  where  the  office  of  such 
bank  is  located ;  it  shall  be  lawful  for  the  treasurer  of  state  to  re- 
transfcr  and  deliver  to  such  bank  all  the  remaining  certificates  of  Winded 
debt  previously  pledged  with  him  by  such  bank ;  and  all  the  corporate 
powers  of  such  bank,  except  such  as  shall  be  necessary  to  close  up  its 
affisdrs,  shall  cease  after  one  year  from  the  time  of  filing  the  declaration 
of  intention  to  close  up  its  banking  business  with  the  treasurer  as  above 
provided. 

An  Act  to  preyent  the  dronlation  of  ooimterfeit  bank  notes. 
[FlumdJfras^amd  took  ^«at  Map  1,1S57,    64  vol.  fltat  93.] 

(120.)  Sso.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  OuMseOittkm  of 
of  Ohio,  That  it  shall  be  lawful  for  any  cashier,  president,  or  other  »"»•««*"»•• 
officer  of  any  bank,  authorized  by  the  laws  of  this  otate,  to  issue  n6te8 
for  circulation,  whenever  any  counterfeit  note  or  notes,  purporting  to 
have  been  issued  by  such  bimk,  shall  be  presented  to  such  person  at 
the  banking  house  of  such  bank  for  inspection,  payment  or  redemption, 
to  write  in  a  bold  hand  across  the  face  of  such  note  or  notes,  the  word 
^  counterfeit/'  and  sign  his  name  under  the  same. 

An  Act  to  iMitlioriso  banking  oompanies  to  bold  real  ettate. 
[P>Mtii<md  loot  ^aolJpra  0,1866.    68  vol.  jBfaK.  167.] 

(121.)  Seo.  I.     Beit  enacted  hy  the  General  Astemhlv  of  the  State  of  Bwikiiig  compwi- 
OAtb,  That  all  banking  companies  of  this  state,  which  have  been  here-  ^^J  ^^^  ^^ 
iofore  incorporated,  or  which  may  hereafter  be  incorporated,  are  hereby  * 
authorized  to  acquire,  hold  and  convey  such  real  estate  as  may  be  neces- 
sary as  a  place  for  the  convenient  transaction  of  the  business  of  said 
companies. 

An  Act  further  to  prevent  the  taking  of  nsarioafl  interest  on  the  part  of  banks,  and  Onrwen^t  B.  8., 
to  prevent  oonfoBsion  of  judgments  on  warrants  of  attorney  in  favor  of  banks.        16S4 ;  Oonren's 
[Pm0iJpra5,amdtQohif«atMa0l,l8B9.    66  rol.  flW.  IH.]  UiWB,WL 

(122^  Sso.  I.    Beit  enacted  hy  the  General  Amemhly  of  the  State  of  Urary  maj  oe  Mt 
CHmo,  That  whenever  tisurious  interest  shall  have  been  charged  or  taken  ^  *^"  ^  •*• 
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jQdnMnt  withoiit  in  this  state  by  any  bank,  whether  incorporated  by  the  laws  of  this  state 
5^ ofammmt  ^^  elsewhere,  it  shall  be  lawful  for  any  party  or  parties  to  an  action 
brought  upon  any  bond,  bill,  note  or  ouer  instrument  of  writing  in 
which  such  usurious  interest  shall  have  been  charged  or  included,  at 
any  time  before  or  alter  judgment  to  set  up  and  prove  the  taking  or 
demand  of  such  usurious  interest^  without  tendering  to  such  bank  the 
legal  amount  of  debt  and  interest  due  on  such  obligation. 
seitiiigMidejiidg*      C^^^O  ^^0.  II.     That  iu  all  cases  in  which  judgment  shall  have 
°^^^'**?*"-  ^^^  heretofore  rendered  in  favor  of  such  bank  or  banks  upon  default, 
noting  xmrj^  Or  upou  a  Warrant  of  aUK>rndy  to  ooofesa  judgment,  it  shall  be  the  duty 
jBjjBt  ap  in  d*-  ^f  ^^^  court  iu  which  such  judgment  wap  rendered,  at  anv  time  before 
such  judgment  shall  have  been  satisfied,  upon  affidavit  of  any  defend- 
ant against  whom  such  judgment  was  rendered,  setting  forth  the  facta 
oonstitutiuff  such  usurious  demand,  to  set  aside  such  judgment,  and 
permit  such  defendant  or  defendanta  to  file  his  or  their  answer  in  said 
potion,  setting  up  such  usurious  demand,  without  tendering  to  such 
bank  the  l^fj  amount  of  debt  and  interest  due  on  the  bond,  bill,  note 
or  other  obligation  upon  which  said  action  wad  ^^unded.  ^ 
jndgBMnts  ban-      (124.)  Sso.  IIJ.    That  all  judgments  by  confession  hereaA^r  ren- 
ted of'uoj^^  dered  in  iEavor  of  banks,  or  in  favor  of  officers  or  agents  of  banks,  on 
S^iitMiiJ*'^  warrants  of  attorney,  shall  be  absolutely  null  and  void,  a 


SUITS  BY  AND  AGAINST  BANKS. 

An  Aet  to  declare  the  rights  of  banks  incorporated  bv  govemments  other  than  th.% 
state  of  Ohio,  to  sne  in  the  courts  of  this  state. 

[Ptmed  March  12jl$45.    43  vol.  8W.  88.] 

Whereas,  doubts  have  arisen  whether  the  act  passed  March  eighteenth, 
one  thousand  eight  hundred  and  thirty-nine,  entitled  "an  act  farther  to 
amend  the  act  entitled  an  act  to  prohibit  the  issuing  and  circulating  of 
unauthorized  bank  paper,''  passed  January  twenty-seventh,  one  thou- 
sand eight  hundred  and  sixteen,  does  not  prohibit  banking  institutions 
incorporated  by  any  government  other  than  this  state,  to  sue  in  the 
courts  of  this  state — ^to  remove  such  doubts, 
Sviteby  fttdgn  (125/)  Sbo.  I.  Be  U  eriaOed  by  the  General  Auemhfy  of  the  SuUe  of 
*^'^^  Ohioy  That  the  act  first  in  the  preamble  of  this  act  mentioned,  shall 

not  be  so  construed  in  any  court  of  this  state,  or  elsewhere,  as  to  pro- 
hibit any  person,  or  company  of  persons,  incorporated  by  an^  govern- 
ment other  than  the  government  of  this  state,  and  doing  business  law- 
fully as  a  bank,  at  the  place  of  the  location  of  such  bank,  without  any 
intention  to  infringe  the  laws  of  this  state,  from  having  power  and  right 
to  institute,  maintain  and  prosecute  any  action  at  law  or  suit  in  equity 
in  any  court  in  this  state,  in  his  or  their  corporate  name,  nor  from  en- 
joying and  enforcing  all  judgments  and  decrees  heretofore  rendered,  or 
which  hereafter  may  be  rendered  in  the  courts  of  this  state  in  like 
manner,  and  under  Hke  regulations,  as  nonresidents  are,  or  may  be  per- 
mitted to  sue  in  courts  of  this  state,  and  enjoy  and  enforce  we  judg- 
ments and  decrees  thereof. ' 

1  So  far  as  this  section  is  retroactiye  it  is  probablj  anoonstitutional  and  Toid :  see 
Constitution,  Art.  II,  sec.  28. 

2  The  ninth  section  of  the  act  of  January  28, 1824,  "  to  regulate  judicial  proceed- 
ings where  banks  and  bankers  are  parties,"  etc.  (Swan's  Stat.  Bd.  of  1841,  p.  149), 
reads  as  follows : 

**  That  when  any  sum  of  money  due  and  owing  to  any  bank  or  banker  shall  be  se- 
cored  by  indorsement  on  the  bill,  note  or  obligation  for  the  same  it  shall  be  lawftf 
(a)  Bepealod.   Sup.  83. 
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(126.)  Sso.  II.     The  rights,  credits,  moneys,  and  effects  of  such  in-  Bemedy  againtt 
oon>orations  which  may  be  in  this  state,  shall  be  subject  to  attachment  ^^^  '**'*•• 
and  equity  proceedings,  as  the  rights,  credits,  moneys,  and  effects  of  non- 
residents are  or  may  be  so  subject 

An  Aot  to  regnlAto  jadidal  prooeedings  wbere  banks  and  bankers  are  partiei • 
[PiBMfld  Monk  8, 1846.    43  vol.  fltot  67.] 

(127.)  Sbo.  I.  Be  it  enacted  hy  the  General  Auemhly  of  the  State  Dedantion  ia 
of  Ohio,  That,  in  all  actions  against  any  bank  or  banker  for  the  non-  {^^^1^^*''^ 
payment  of  any  note,  bill,  check,  draft,  certificate  of  deposit,  or  other 
written  eyidence  of  debt,  the  plaintiff  may  declairo  for  money  had  and 
received,^  and  file  with  his  declaration  a  pertinent  description  of  the 
written  eyidence  of  the  debt  for  which  suit  was  brought,  and,  on  the 
trial,  give  the  same  in  eyidence,  tmd  recoyer  judgment  for  the  amount 
due  thereon,  with  lawful  interest  firom  the  time  the  B&jffs  became  d^e 
and  payable.^ 

Sbo.  n.» 

for  raeh  bank  or  banker  to  bring  a  jo^t  action  against  aU  the  drawers  or  indprsers ; 
in  which  action  the  plaintiff  or  plaintiffs  may  aeclare  against  the  defendants  for 
money  lent  and  advanced^  and  may  obtain  a  joint  judgment  and  exeoation  for  the 
unoont  found  to  be  due ;  and  each  defendant  may  make  the  same  separate  defensa 
against  sooh  action,  either  by  plea  or  upon  trial,  that  he  could  have  made  against  a 
separate  action :  and  if,  in  the  case  herein  provided  for,  the  bank  or  banker  shall  in- 
stitute separate  actions  against  the  drawers  and  indorsers,  such  bank  or  banker  shaU 
reooyer  no  costs :  Prorided,  always,  that  in  all  suits  or  actions  prosecuted  by  a  bank 
or  banker,  or  persons  elaiming  at  their  assignees,  or  under  them  in  any  way,  for  their 
benefit,  the  sheriff,  upon  any  execution  in  his  hands  in  favor  of  such  bank  or  banker^ 
their  or  his  assignee,  as  aforesaid,  shall  receive  the  note  or  notes  of  such  bank  or 
banker  from  the  defendant,  in  discharge  of  the  judgment :  and  if  sueh  bank  or  banker^ 
their  or  his  assignee,  or  other  person,  suing  in  trust  for  the  use  of  such  bank  or  banker, 
«haU  refuse  to  receive  such  notes  from  the  sheriff,  the  sheriff  shall  not  be  liable  to 
any  proceedings  whatever,  at  the  suit  or  upon  the  complaint  of  the  bank  or  banker, 
their  or  his  assignee,  as  aforesaid."    Un^r  this  section  the  following  decisions  were 


A  joint  action  against  a  drawer  and  indorser  could,  under  the  statute,  be  brought 
by  a  foreign  bank,  as  well  as  by  banks  incorporated  in  this  state.  Leuntv,  The  Bank 
of  Keatue^,  12  Ohio  Eep.  132.  In  such  action  the  plaintiff  could  declare  for  money 
lent  and  advanced,  and  under  it  recover  the  statatoiy  damages  upon  a  protested  bill, 
without  an  averment  of  protest.    lb.  132. 

As  to  suit  and  judgment,  the  statute  makes  joint  a  contract  that  is  joint  and  sev- 
eral ;  and  a  bank  can  not  ask  the  aid  of  a  court  of  chancery  to  set  up  the  debt  against 
the  estate  of  an  indorser  who  is  deceased,  so  long  as  another  indorser  survives  and  is 
solvent,  although  the  principal  debtor  is  insolvent.  Bank  ChUUcothe  v.  Toe  et  aL,  4 
Ohio  Rep.  125. 

When  the  debt  due  a  bank  has  been  assigned  in  good  fidth,  and  the  bank  has  no 
Interest  left  in  it,  the  assignee  is  not  bound  to  receive  the  notes  of  the  bank  in  dis- 
eharge  of  it.    JPsmeoei  v.  H^iffln  et  oL,  1  Ohio  Rep.  881. 

1  See  sec.  605  of  Code. 

SThe  first  seotion  of  the  aot  of  January  28, 1824  (Swan's  Stat.,  Ed.  1841,  p.  147)^ 
was  as  follows : 

"  That  in  all  actions  brought  against  any  bank  or  banker,  whether  of  a  public  or 
private  character,  to  recover  money  due  from  such  bank  or  buiker,  vpon  notes  or  bills 
oy  him  or  them  issued,  the  plaintiff  may  file  bis  declaration  for  moi^ey  had  and  re* 
eeived,  generaUy ;  and  upon  trial  may  give,  in  evidence  to  supnort  the  action,  any 
notes  or  biUs  of  such  bank  or  banker  which  such  plaintiff  may  nold  at  the  time  of 
trial,  and  may  recover  the  amount  thereof,  with  interest  from  the  time  the  same  shall 
kSTO  been  presented  for  payment,  and  payment  thereof  refused,  or  from  the  time 
that  such  bank  or  banker  shall  have  ceased,  and  refused  to  redeem  his  notes  with 
good  and  lawful  money  of  the  United  States."  Under  this  seotion  it  was  held,  in 
Atwood  V.  The  Bank  of  ChilUcothe,  10  Ohio  Rep.  526,  that,  in  an  action  against  a  bank 
for  the  recovery  of  its  notes  or  bills,  it  waji  sufficient  to  declare  for  money  had  and 
received,  and  on  trial  the  plaintiff  might  give  in  evidence  any  notes  or  bills  of  th^ 
bank  which  he  might  have  in  possession,  and  recover  the  amount  thereof.  And  in 
such  ease,  if  the  bank  had  suspended  specie  payment,  he  would  be  entitled  to  inter- 
•ft  on  the  notes  or  bills  from  the  time  of  suspension. 

S  Repealed  by  sec..  606  of  Code. 
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Offlcen  of  bank  (128.)  Seo.  III.  In  all  oases  where  proceedings  have  been  com- 
J^J^^t*"  menced  against  any  bank  or  banker,  either  at  law  or  in  chancery,  to 
tNtnk.  subject  the  rights,  credits,  moneys,  and  effects  of  such  bank  or  banker 

to  the  payment  of  his  debts,  tiie  president,  directors,  casheir,  clerks, 
tellers,  and  other  offijoers  and  agents  of  such  bank  or  banker  shall  be 
competent  witnesses  for  the  party  bringing  the  suit,  notwithstanding 
any  interest  they  may  have  in  the  event  of  the  suit,  and  may  be.  re- 
quired, at  any  time  after  the  commencement  of  such  proceedings,  to 
testify  by  deposition,  as  in  cases  of  nonresident  or  going  witnesses: 
Provided,  that  nothing  in  this  act  contained  shall  be  construed  to  re 
quire  any  witness  to  give  evidence  tending  to  criminate  himself. 
iontiM  protected      (129.)  Seo.  IY.     In  all  Contracts  for  the  payment  of  money  to  banks 
I!JaSrt*thSm°M  ^^  bankers,  sureties  in  fact,  known  to  the  parties  to  be  such  at  the  time 
principals  such  contracts  were  made,  may  be  proved  to  be  and  shall  be  considered 

sureties  in  all  courts,  and  have  all  the  privileges  and  be  subject  to  all 
the  liabilities  of  sureties,  anything  in  the  contract  expressed  to  the  con- 
trary notwithstanding, 
soits  oommenoed      (130.)  Seo.  Y.     All  suits  herctofbro  commenced  under  the  pro- 
•uSectSSiBS/r^  visions  of  the  act  entitled  "an  act  to  regulate  judicial  proceedings  where 
banks  and  bankers  are  parties,  and  to  prohibit  the  issuing  of  bank  bills 
Swan,  147.  of  certain  descriptions,''  passed  January  twenty-eighth,  one  thousand 

eight  hundred  and  twenty-four,  and  the  act  entitled  "  an  act  to  amend 
the  act  entitled  '  an  act  to  regulate  judicial  proceedings  where  banks 
40  r.  Stat.  88.       and  bankers  are  parties,  and  to  prohibit  the  issuing  of  bank  bills  of 
certain  descriptions,  passed  January  twenty-eighth,  one  thousand  eight 
hundred  and  twenty-four,  and  to  declare  the  meaning  and  intention  of 
the  ninth  section  thereof,"  passed  March  fifth,  one  thousand  eight  hun- 
dred and  forty-two,  whether  judgment  has  been  obtained  or  not,  or 
decree  rendered,  shall,  in  all  respects,  be  proceeded  with  in  the  same 
manner  as  though  such  suits  had  been  original Iv  commenced  under  tha 
provisions  of  this  act,  and  the  above  recited  acts,  passed  Januarr 
twenty-eighth,  one  thousand  eight  hundred  and  twenty-four,  and  March 
—And  repealed,    fifth,  one  thousand  eight  hundred  and  forty-two,  be  and  the  same  are 
•**•  hereby  repealed  :  Provided,  that  this  act  shall  not  affect  any  special  act 

for  the  relief  of  any  institution  or  company  which  haB  exercised  or  as- 
sumed any  banking  powers,  or  for  the  relief  of  the  creditors  thereof. 


An  act  to  amend  the  act  entitled  an  aot  to  regulate  the  practice  of  judicial  courts. 
[AimmI /oiwaty  ^,  1861.    49  vol.  fltot.  23.] 

In  suits  on  bank  (^^^*)  ^^^*  ^*  ^  i^  enacted  hy  the  General  Auembly  of  ike  State  of 
■SSIiMn  itead-  ^^*^»  ^^^*  ^^  *°y  ^^*  ^^^  pending,  or  which  may  hereafter  be  insti- 
ings;  tuted  against  any  bank,  or  against  any  stockholder,  shareholder,  officer 

or  agent  of  any  bank,  whether  authorized  or  unauthorized  by  law,  and 
whether  the  charter  of  such  bank,  in  case  such  bank  were  ever  incor- 
porated, has  expired  or  not,  upon  the  bank  bills  or  notes  of  such  bank, 
authorized  or  unauthorized,  it  shall  not  be  required,  for  the  sufficiency 
of  the  pleadings  in  such  action,  that  the  plaintiff's  declaration  shall 
contain  a  separate  count  on  each  bank  bill  or  note;  but  such  bank  bills 
or  notes  may  be  eiven  in  evidence  under  any  count  of  the  declaration 
containing  the  allegation  that  the  plaintiff  is  the  holder  of  sundry  bank 
bills  or  notes,  issued  by  such  bank,  amounting,  in  the  whole,  to  a  cer- 
tain sum  named  in  the  declaration,  without  setting  forth  the  date,  de- 
nomination, or  name  of  the  payees,  and  other  particulars  of  the  con- 
tents of  such  bills  or  notes,  or  of  any  of  them;  and  such  bank  bills  or 
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notes  may  also  be  ghren  In  evidence  under  the  common  counts,  in  the 
action  of  debt  and  assumpsit. 

S32.)  Seo.  II.  And,  in  case  the  defendant  or  defendants,  in  any  —And  in  copy  ana 
action,  shall  require  of  the  plaintiff  a  bill  of  the  particulars  of  his  J^.^  p*rti«i. 
demand,  or  a  copy  of  the  bills,  notes,  or  papers  which  the  plaintiff  de- 
signs to  offer  in  evidence,  it  shall  be  sufficient  for  the  plaintiff,  in  order 
to  entitle  him  to  give  such  bills  or  notes  in  evidence,  to  furnish  the  de- 
fendant or  defendants,  or  to  file  in  the  cause  in  court  a  writing,  setting 
forth  the  amount  of  such  bills  or  notes  of  each  denomination  held  by 
him,  without  giving  a  copy  of  each  of  such  bills  or  notes,  or  any  fur- 
ther particulars  thereof:  Provided,  that  any  defendant  or  defendants  in  rj&L™'*^"' 
any  such  action,  may  at  any  time  before  or  after  the  filing  of  the  maud.  ^ 
declaration,  apply  to  the  court  in  which  the  action  is  pending,  or  to  the 
president  judge  wereof,  for  an  order  requiring  the  plaintiff  or  plaintifis 
to  produce  before  the  clerk  of  the  court,  at  ms  oface,  at  such  time  as 
the  court  or  judge  may  direct,  for  the  inspection  by  the  defendant  or 
defendants,  or  any  of  them,  of  all  the  bills  or  notes  upon  which  the 
plaintiff  or  plaintiff  seek  to  recover;  and  in  case  such  plaintiff  or 
plaintifis  shall  refuse  to  complv  with  such  order,  upon  being  duly  no- 
tified thereof,  he  or  they  shall  be  precluded  from  recovering  in  such 
action  upon  all  bills  or  notes  not  produced  in  pursuance  of  such  order: 
provided,  however,  that  the  court  or  judge  mav,  upon  good  cause 
shown,  extend  the  time,  or  appoint  another  suitable  time  for  such  in- 
spection of  said  bills  or  notes  before  the  clerk,  where  the  plaintiff  or 
plaintiffs  have  been  prevented  from  a  compliance  with  such  order  as 
first  made.  ^ 

SBcin.  IV.i 

ASSETS,  ETC.,  OF  EXPIRED  AND  INSOLVENT  BANKING  COMPANIES.  * 

An  Aet  to  provide  for  the  distribation  of  the  assets  of  expired  banking  companies. 
[Flamed  Manh9i,lBSi.    49  vol.  fltal.  86.] 

(133.)  Sec.  I.  Be  it  enacted  6y  the  General  Assembly  of  the  State  of  Prooeedinci  to 
OkiOy  That  in  all  cases  where  the  charter  of  any  banking  company  has,  ff*|JgJ}^  eoooimi 
or  may  hereafYer  have  expired,  or  become  forfeited,  any  stockholder  or 
stockholders,  or  other  person  or  persons,  in  interest,  may,  at  any  time, 
by  petition  in  chancery,  in  a  suit  to  be  commenced  in  the  county  where 
such  bank  was  located,  be  entitled  to  have  any  person  or  persons  hold- 
ing, or  having  received  any  funds,  credits  or  assets  of  such  banking 
company,  render  a  full  and  fair  account  of  the  same. 

(134.)  Sec.  II.     That  in  taking  such  account,  the  person  or  persons     ^^ 
so  holding  or  having  received  said  funds,  credits  or  assets  of  such  bank-  eto.       ^ 
ing  company,  shall  stand  chargeable  with  interest  upon  all  sums  of 
money  and  credits  by  him  or  them  held,  and  with  all  rents  and  profits 
received  or  enjoyed  of  the  same,  from  the  time  of  having  first  received  ^ 

said  funds  and  credits,  or  having  enjoyed  and  received  said  rents  aiyi 
profits,  except  in  cases  where  by  proof  made  to  the  satisfaction  oC  the 
court,  said  person  or  persons  have  kept  and  held  said  funds  in  trust 
upon  deposit,  without  using  or  receiving  any  benefit,  use  or  profit  of 
the  same ;  and  in  stating  said  account,  interest  shall  be  computed,  and 
rents  made  annually. 

(135.)  Sec.  III.     That  in  case  any  person  or  persons  holding  any  Aiipointmant  of 
funds  or  assets  of  such  banking  company,  shall  claim  to  hold,  or  to^i 

1  Bepealed  by  Code :  seo.  606. 

SSeOy  iUo,  as  to  expired  and  dissolred  Corporations,  post  Chap,  29:  CoaPOBAiionk 
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liave  reoeiyed  tlie  sama  in  a  idoeiarj  oapacitj,  to  meet  an j  coniiag&at 
or  future  liability  of  Buch  company,  it  shall  be  lairful  for  the  court  ta 
i^point  a  receiver  or  receivers  of  all  such  fands  or  assets,  as,  upon 
hearing  of  said  cause,  shall  be  found  necesssry  to  meet  and  diseharge 
all  such  contingent  or  ftitnre  liabilities  of  sueh  banking  company;  and 
to  order  suck  ^nds  to  be  loaned^  with  good  and  sufficient  security,  upon^ 
annual  interest,  until  the  time  when  such  o<mtingent  and  future  liabili* 
ties  may  be  finally  discharged  or  barred  by  laws  of  limitation :  Pf  o- 
yided,  that  said  funds  so  Loaned  upon  annual  interest  shall  be  mad« 
payable,  eitlieF  in  whole  or  part,  as  nu^  be  necessary  to  pay  any  such* 
accruing  oontingenit  liabilities^  witldn  thirty  days  alter  the  notice  and 
demand  of  the  same. 

(136.)  Sic.  IV.  That  all  accruing  interest  and  rents  upon  such 
funds  and  assets,  after  discharging  such  contingent  liabilities  arising 
during  the  year,  shall  be  annually  dividied  and  paid  over  to  the  severu 
parties  in  interest,  according  to  their  re^^eotiye  distributiye  shares  in 
said  fond,  to  be  determined  and  settled  by  said  court,  in  and4>y  their 
final  diBcree  in  said  cause;  and  the  principal  of  said  find,  and  all  assets 
so  belonging  to  said  company,  shal^  according  to  tke  decree  and  order 
of  the  court,  upon«final  dischaige  or  termination  of  said  contingent  lia- 
bilities of  said  company,  be  in  like  manner  distributed  and  paid  oyer 
to  the  several  parties  in  interest,  according  to  their  respective  distribu- 
tive shares,  as  determined  by  the  decree  of  said  court. 


Distribntloii  €t 


WtaaninpraiM 
oonrt  nuj  ftp- 
point  examiner. 
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An  Aot  atatiloriiiiig-  the  ezamimtlon  of  banking  oorporattons  iki  oertmin  oafM. 
[PM$td<mdlooh^ffifetApra2tlS69.    66  vol.  Sl«<.  U7.] 

(137.)  Sbo.  L  Be  it  enacted  by  tJie  General  Auemhly  of  the  State 
of  Ohio,  That  any  banking  corporation  in  the  state  of  Ohio,  organized 
under  the  laws  thereof,  which  shall  have  suspended  payment  upon  its 
notes  of  circulation  or  other  liabilities,  or  sAxbII  have  made  an  assign- 
ment in  trust  of  its  effects,  or  any  part  thereoi^  fi>r  the  purpose  of  pre- 
ferring any  of  its  creditors,  whereby  the  provisions  of  the  charter  of 
any  such  corporation,  or  the  law  under  which  the  same  is  organized, 
the  supreme  court  of  Ohio  has  power  to  appoint  a  master  commissioner, 
examiner  or  other  person,  for  the  purpose  of  investigating  the  oondi 
tion  and  management  of  said  corporation.  The  master  commissioner, 
exiuniner,  or  other  person,  who  may  be  appointed  by  the  supreme  court 
of  Ohio  to  make  such  examinations,  shall  examine  f^lly  in  regard  to  all 
such  matters  touching  the  condition  and  management  of  such  corpora^ 
tion  as  may  be  directed  by  ihe  court,  and  for  that  purpose  power  is 
given  him  to  issue  process  for  the  attendance  of  witnesses,  the  produc- 
tion of  papers,  books  and  accounts  necessary  fbr  such  examination; 
also,  to  summons  the  officers,  agents,  assignees,  or  employees  of  said 
corporation,  or  other  persons,  to  appear  beft>re  him  and  testify  in  rela- 
tion to  the  condition  and  management  of  said  corporation,  and  also  to 
take  all  necessary  to  testimony  show  the  condition  and  management  of 
the  affairs  of  said  coiporation. 

(138.)  Sbo.  II.  That  said  master  commissioner,  examiner  or  other 
person,  who  may  be  appointed  by  said  court,  shall  have  power  to  com- 
pel the  service  of  his  process,  the  attendance  of  witnesses  and  other 
j>ersons,  the  production  of  books,  papers  and  account,  to  compel  an- 
swers to  questions  which  may  be  propounded  to  all  persons  by  him 
sworn,  and  to  infbrce  all  orders  by  him  made  touching  such  examina- 
tion, by  proceeding  for  contempt,  as  iully,  and  to  the  same  extent,  as 
any  court  of  the  stete  of  Ohio  can. 

(1^.)  Sia  IIL    The  master  commissioner,  examiner  or  other  per- 
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Bon,  l)efoTB  entenng  updn  the  datlas  of  Bueli  appointment,  shall  take 
an  oath,  tJiat  he  will  faithAilly,  honesUy  and  impartially  discharge  the 
•attie,  and  shall  report  his  proceedings  to  ike  supreme  eettft  as  it  may 
require. 

(14^.)  Sbo.  rV,  That  if,  upon  the  exarminatiott  of  the  officers,  Hispowen. 
iffents,  employees  or  assignees  of  saM  corporatkni^  or  fi*om  the  evidence 
or  other  wilsiesses  swotn,  it  shall  appear  thnt  there  are  books,  pi^rs  oi 
floooattts  material  and  neoessary  to  ttie  examination,  provided  for  in 
tiuB  act,  in  the  possession,  or  mider  the  control  of,  or  within  the  knowl 
edge  of  snoh  officers,  agents,  empl<^fees  or  asaiignees,  wi<^in  l^e  state  of 
Oftiio,  or  elsewhere,  which  now  belong  tt>,  or  once  did  belong  to  said 
corporation,  the  edgniate  of  which  cam  not  be  produced  «t  such  exam- 
ination, such  master  commissioner,  examines  or  other  person  shall*  have 
power  to  t&e  same  extent,  and  in  the  same  manner  as  is  prescribed  by 
section  two  of  this  act,  to  compel  the  officers,  agents,  employees  or 
assign^s  of  said  corporation  to  produce  upon  such  examination,  at- 
tested copies  of  said  books,  papers  or  accounts. 

Sec.  y.     This  act  shall  take  effect  upon  its  passage. 


An  Aot  sapplementuy 

Ohio  and  other 


to  an  act  ontitled  "an  act  to  incorporate  the  Statd  Bank  (^  gnm^s  ft.  9.  dfh 
Iter  banking  oodipanies/'  passed  February  24, 1845.  ^?"^  ** » * 

[Patted  «aidtoolf^«atMarehU,18B»,     66  vol.  jStoi.  43.]  .     Laws,  719. 

(141.)  8sa  I.    B&  ie  enacted  5y  the  General  Assembfy  of  the  Smob  Beoeirer;  eri- 
ofOMo,  Th«t  whenever  a  receWer  shall  have^  been,  or  shall  hereafi^er  £orit^'t^ti!k^ 
be,  appointed  ptomuint  to  the  forty-flwt  sectien  of  the  act  to  whteh  thifi  J2SuS*3»ebank 
act  is  amendatory,  a  certificate  by  the  clerk  of  the  proper  court  of  the  Stof  ' 

appointment  of  such  receiver,  shall  be  sufficient  a«rthority  to  him  to 
take  possession  of  tftie  books,  property,  rights^  creditB  and  eilbctB  of 
every  description  of  the  independent  banking  company,  in  inspect  to 
which  he  is  sooh  receiver,  and  shall  be  ^11  authority  to  the  sheriff  of 
die  county  where  such  banking  company  is  located,  to  give  such  receiver 
full  possession  of  such  books,  property,  righte,  credits  and  effects  with 
the  aid  of  the  county,  if  reqtured  so  to  do  by  such  receiver. 

£42.)  Sbo.  n.    Whenever  the  said  receiver  shall  har^e  reason'  to  when  he  is  to  in. 
ve  that  any  such  banking  compMiy  has  issued  notes  of  circulation  l^mS'^^S^ 
m  violation  oi  the  act  to  which  this  act  is  an  amendment,  or  that  such 
bulking  company  is  entitlled  to  any  rights,  credits  or  effdcts  which  have 
been  improperly  taken  by  any  officer,  employee,  ot  stockholder  the»M>f, 
or  any  other  person,  and  which  are  in  the  hands  of  the  taker,  or  anv 
otiier  person  or  persons,  to  whom  the  sums^  may  have  been  transferrea, 
or  into  whose  hands  the  same  may  have  otherwise  ooine,  it  shall  be  the 
duly  of  such  receiver  to  investigate  fblly  all  the  facts  and  circumstances 
touching  such  transaction,  and  ^r  that  purpose  he  is  hereby  authorized^  His  authority  m 
if  he  deem  it  necessarv  and  proper  to  db  so,  to  issue  subpenas  for  any  {rtSSsSsf^ 
persons  fbund  within  the  county,  where  such  subpenas  shall  be  issued, 
commanding  tiiem  to  appear  before  him  at  a*  time  and  place,  in  such 
county,  to  he  designated  in  the  subpena^  to  testify  touching  such  mat- 
ters as  may  be  inquired  of  them  by  the  receive,  and  such  subpena 
shall  be  served  by  the  sheriff  of  such  county,  and'  the  receiver  may 
also  insert  in  such  subpenas* a  clause  requiring  tibe  production  before  Jj5»^Mdnap«s. 
him  of  such  books  and  papers  as  may  be  designated  tikerein,  and  he         ^ 
shall  have  the  same  power  to  enforce  obedience  to  such  subpenas,  and 
to  punish  for  disobedience  thereto,  and  for  refusing  to'  test^y  in  such 
ease,  that  justices  of  the  peace  are  clothed  with  in  ail  cases  of  subpe* 
nas  issued  by  them. 
(143.)  8iO.  m.    Such  receiver  may  institute  suit  in  his  own  name  Bolts  by  reseher 
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as  suoli'  receiver  for  all  rights,  credits  and  effects,  belon^ng  to  such 
hanking  company,  in  either  the  court  of  common  pleas  or  superior  court 
of  Franklin  county;  and  upon  such  suit  heing  instituted,  he  shall  file 
in  such  court  a  report  of  his  doings,  together  with  the  testimony  taken 
up  to  that  time  as  such  receiver,  and  all  the  testimony  shall  stiand  in  a?l 
respects  as  the  testimony  taken  hy  a  master  duly  appointed  in  such 
case,  and  any  party  to  the  suit  may  except  to  any  part  of  such  report, 
and  ask  a  new  reference,  or  take  further  testimony,  and  the  court  shall 
have  full  power  to  proceed  on  the  case,  as  it  may  deem  proper,  as  in 
other  cases,  after  reference  and  report  made  by  a  master:  Provided, 
that  nothing  herein  contained  shall  be  held  to  deprive  any  party  to 
such  suit  of  a  trial  by  jury,  where  such  party  would  have  been  entitled 
to  a  jury  trial,  if  the  receiver  had  filed  no  such  report 

Seo.  IV.     This  act  shall  take  effect  from  and  after  its  passage. 


An  act  sapplementary  to  an  act  entitled  "  an  act  to  ]»rohibit  unanthoriied  inking, . 
and  the  oiroolation  of  nnaathoiized  bank  paper/'  paued  Mareb  13, 1845.1    '  •* 


Olroalatton  of 
bWa  of  expired 
bankfl  prohibited. 


— Peneltyf  eCo., 
theiefi>r. 


Be-lMoe  of  luoh 


Penalty 

iMIliDg. 


[Ptmed  Mag  1, 1864. 


62  vol.  BUU  133.] 


(144/)  Seo.  I.  Be  it  enacted  hy  the  General  Assembh/  of  the  State  of 
Ohioj  That  it  shall  be  unlawful  for  any  officer  or  agent  of  any  banking 
company,  or  of  any  other  incorporated  company,  any  private  banker, 
broker,  dealer  in  money,  the  treasurer  of  this  state,  or  the  treasurer  of 
any  county  of  this  state,  or  any  clerk  or  agent  of  any  private  banker, 
broker,  or  dealer  in  money ;  or  any  clerk  or  assistant  of  the  treasurer 
of  state,  or  of  the  treasurer  of  any  county  of  this  state,  either  directly 
or  indirectly,  to  put  in  circulation,  pay  out,  loan,  or  exchange^  other- 
wise than  to  send  or  deliver  for  the  purpose  of  redemption,  to  the  com* 
pany,  person  or  persons,  trustee  or  trustees,  bound  to  redeem  the  sane, 
any  bank  note  or  notes  of  any  bank  of  this  state,  whose  charter,  or 
whose  right  to  issue  notes  of  circulation,  shall  have  expired,  or  which 
shall  have  given  notice  officially  of  its  intention  to  dose  its  banking 
business;  and  any  person  or  persons  who  shall  violate  any  of  the  fore- 
going provisions  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding 
five  hundred  dollars  for  each  and  every  offense,  or  be  imprisoned  in  the 
jail  of  the  county,  for  any  period  of  time  not  exceeding  thirty  days,  or 
both,  at  the  discretion  of  the  court:  Provided  that  no  such  company, 
after  the  passage  of  this  act,  shall  re-issue  any  of  its  circulating  notes 
redeemed  by  it,  or  received  in  the  ordinary  course  of  business,  but  shall 
keep  a  regular  account  thereof,  and  monthly,  in  the  presence  of  the 
auditor  and  treasurer  of  state,  burn  the  same. 

(145.)  Seo.  II.  It  shall  be  unlawful  for  any  person  or  persons, 
whose  duty  it  is,  or  who  is  or  are  bound  by  any  law  of  this  state  to  re- 
deem the  notes  of  any  banking  company,  whose  charter  or  right  to 
issue  notes  of  circulation  shall  have  expired,  or  which  has  given  notice, 
officially,  of  its  intention  to  close  its  banking  business;  or  for  any 
trustee  or  trustees  of  such  banking  company,  or  any  agent  of  such  per- 
son or  persons,  trustee  or  trustees  as  aforesaid,  to  put  in  circulation,  pay 
out,  loan,  or  exchange,  either  directly  or  indirectly,  any  note  or  notes 
of  any  such  banking  company,  described  in  this  section  of  this  act ; 
and  any  person  or  persons  offending  against  the  provisions  of  this  seo- 


1  The  act  of  Febmary  24, 1848,  to  amend  the  above  act  (Swan,  R.  S.  112),  wae  re- 
pealed March  17, 1850  (63  y.  Stat.  20).  This  repealing  act  prorided  that  the  said  act 
of  February  28, 1848,  so  repealed,  should  not  operate  upon  nor  affect  any  oontraot 
made  after  the  act  to  which  this  note  is  appended,  took  effect  and  became  a  law  of 
the  state.    53  ▼.  Stat.  20. 
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tion  mentioned,  sliall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding  one  thou- 
sand dollars,  or  imprisoned  in  the  county 'jail,  for  any  period  of  time 
not  exceeding  thirty  days,  or  both,  at  the  discretion  of  the  court. 

(146.)  Sec.  in.    Prosecutions  for  violations  of  this  act,  shall  be  How  prowwitad. 
by  information  of  the  prosecuting  attorney,  or  by  indictment  of  the 
grand  jury  of  the  county  in  which  the  offense  was  committed.  In  the 
eourt  of  common  pleas,  or  any  other  court  having  competent  jurisdic- 
tion of  like  offenses. 

(147.)  Seo.  IY.    That  section  six  of  the  act  entitled  <<  an  act  sup-  B^Ming  oImm. 
plement[ary]  to  the  act  entitled  an  act  to  prevent  unauthorized  banking, 
and  the  circulation  of  unauthorized  bank  paper,''  passed  January  22,  Ante,  p.  iM. 
1846,  be  and  the  same  is  hereby  repealed. 

(148.)  Seo.  Y.  It  shall  be  the  duty  of  the  trustee  or  trustees,  or  Penalty Awnotn- 
agent  of  any  banking  company,  whose  charter  or  right  to  issue  notes  *^"**°«» 
of  circulation  shall  have  expired,  or  which  has*  given  notice,  officially, 
'qS.  its  intention  to  close  its  banking  business,  to  redeem  its  notes  in  the 
order  of  their  presentation ;  and  on  the  re^sal  of  the  trustee  or  trus- 
tee, or  agent,  to  redeem  any  notes  presented  for  redemption,  the  holder 
thereof  shall  have  the  same  protested;  and  all  protested  notes  shall 
draw  interest  at  the  rate  of  fifteen  per  cent,  per  annum,  from  the  date 
of  protest  until  redeemed. 

Sec.  YI.    This  act  to  take  effect  from  and  after  the  first  day 
of  December  next 

STOGEIS,  ETC.,  DEPOSITED  BY  BANEIS. 

An  Aet  to  provide  more  effectually  for  the  safe  keeping  of  the  seonrities  deposited  hj  Oiinren*s   B.  8., 
banks,  and  for  the  redemption  of  uieir  notes.  1089,  1609;  Oar- 

W6n*s  Laws.  867* 
[Fluted  amdlooh^«dApra  6, 1B50.     6B  vol.  StaL  102.}  928. 

(149.)  Sec.  I.     Beit  enacted  hy  the  General  Assembly  of  the  State  of  0Mttfl<»t«8  or 
OUo,  That  the  certificates  of  the  funded  debt  of  this  state  and  of  the  ihSu^Lp^t^ 
United  States,  required  to  be  deposited  with  and  transferred  to  the  £l^£*2o*'' 
treasurer  of  state  as  security  for  the  redemption  of  the  circulating  notes  ' 

of  independent  banking  companies,  agreeably  to  the  provisions  of  the 
act  to  incorporate  the  state  bank  of  Ohio  and  other  banking  companies, 
passed  February  24,  1845 ;  and  the  certificates  of  the  funded  debt  of 
this  state,  of  the  United  States,  and  of  other  states,  required  to  be 
transferred  to  the  auditor  of  state  as  security  for  the  redemption  of  the 
circulating  notes  of  banking  companies,  agreeably  to  the  provisions  of 
the  act  to  authorize  free  banking,  passed  March  21, 18.51,  and  of  the 
act  supplementary  to  the  last  mentioned  act,  passed  April  11,  1856, 
shall  hereafter  be  deposited  with  the  treasurer  of  state,  and  be  careftdly 
preserved  by  him  in  the  state  treasury;  and  all  of  such  certificates  as 
shall  have  heretofore  been  transferred  to  the  auditor  of  state  shall  be 
by  him  deposited  with  the  treasurer  of  state,  and  be  carefully  preserved 
by  him  in  the  state  treasury.  All  such  certificates,  so  deposited,  as 
ahali  be  transferrable  at  any  agency  or  office  of  this  state,  of  the  United 
States,  or  of  any  other  state,*  shall  be  transferred  and  made  payable  to 
^  the  treasurer  of  the  state  of  Ohio,  and  the  comptroller  of  the  treasury 
of  the  state  of  Ohio,  for  the  use  of"  (naming  the  particular  banking 
company  owning  or  depositing  the  same) ;  and  such  certificates  so  de- 
posited, and  that  have  heretofore  been  deposited,  shall  be  subject  to  sale 
and  transfer  upon  the  written  authority  of  the  treasurer  of  state,  the 
comptroller  of  the  treasury,  and  of  the  president  or  cashier  of  the  par- 
ticular bankteg  company  owning  or  depositing  the  same,  and  not  other* 
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wise,  except  as  hereinafter  provided ;  and  all  ef  such  certifieates  so  de- 
posited, as  shall  be  payable  to  any  person  «r  persons,  oorporation  or 
banking  company,  or  order,  or  assigns,  or  bearer,  or  as  shaU  be  traas^ 
ferable  by  deliyery,  shall,  by  special  uidorsemont  thereon,  be  assigned 
to  the  treasurer  and  comptroller  for  the  use  of  the  banking  compa^iy 
owning  or  depositing  the  save,  in  ma&ner  afooeaaid ;  and  8»eh  c^ ti£- 
oates  as  shall  be  so  assigned  aad  deponted,  and  such  as  have  li^retofoiv 
been  d^osited,  cdiall  be  transferable  by  indorsemeot  of  the  treasury 
and  comptroller,  by  special  indorsement,  to  the  banking  ^company  own- 
ing or  deposition  the  same,  or  to  saoh  perB<»  or  pcFsens,  oompany  or 
corporation,  as  me  pvesident  or  cashier  cf  the  proper  Ibanklng  companf 
shall  awthorize  in  writing,  and  Jkoi  otherwise,  except  as  heneinafler  prO" 
yided;  but  no  sach  transfer  or  assignnkeat  Mhall  be  Htade,  unless  the 
banking  company  owning  or  de|M>siting  sudh  e^rtificaAes,  shall  be  en- 
tttied  thereto,  agreeably  to  the  provisions  of  the  act  und^  which  the 
banking  company  diall  have  heen  organized. 
toiHS»t*^'**^      0"^^)  Sec.  H.    It  shaU  he  the  dsty  <rf  the  iveas(srer  of  st»te,  and 
trMsarer  and       of  the  Comptroller  of  the  treasury,  forthwith  to  make,  and  thereafber  to 
oomptroiier.         ]^_  ^^  ^^  respectiTe  departments,  aoeucate  aeconnts  of  all  cerdicates 
of  debt  so  d^omted  as  aforesaid,  and  of  all  c^rtifioaies  hereafter  de- 
posited as  security  for  the  cedemfKtion  of  circulating  notes  of  banking 
companies;  and  the  treasurer  shall  forthwith  inform  the  register  of  th^ 
"f^teiSf  ^d^^  ^      department  of  the  eertifioates  that  havo  hen^foj^  been,  and  that 
ment.         '^^'^  ^^Y  hereafter  be  deposited ;  and  it  shall  be  the  duty  of  the  vegister  to 
to  keep  accurate  accounts  thereof;  and  such  accounts,  as  also  all  other 
Aooonnts  open  to  ftccounts  pertaining  to  banking  companies,  shall,  at  all  reasonable  times, 
^'"H'wJtton.  be  open  to  the  inspection  and  examination  of  any  officer  or  agent  of  any 

pf  said  banking  companies;  of  the  governor,  auditor  of  state,  treasurer, 
comptroller,  and  attorney  genial,  or  either  of  them,  or  any  commis- 
sioner appointed  by  the  governor  for  that  purpose,  and  of  any  commit- 
tee of  the  general  assembly,  or  either  branch  thereof,  thereunto  author- 
ized by  resolution. 
Sur^jiffpMet  (151.)  Beo.  III.  Whenever  any  banking  company  shall  desire  to 
^Q^^J^  have  any  plate  or  plates  for  oinenkKting  notes  engraved,  or  any  blank 
to^  and  tms-  eirculating  notes  printed,  and  shall  notify  the  comptroller  thz&reof  in 
vnriting,  the  comptroller  shall  iseme  an  order  to  the  tzeasurer  of  state  to 
cause  the  same  io  be  engraved  or  printed,  iq>eeifying  partionlarly  in  the 
order  the  denomination  or  denominations  of  the  plate  or  plates  to  be 
engraved;  or  the  several  denominations  of  the  bknk  notes  to  be  printed, 
with  the  amonnt  of  each  denomination;  and  the  treasurer  of  state  shall 
strictly  observe  such  order  in  causing  snch  engraving  and  printing  to 
be  done ;  and  upon  the  delivery  to  the  treasurer  of  any  blank  printed 
circulating  notes,  the  treasurer  shall  notify  the  comptrolier  and  register 
thereof,  and  they,  in  the  presence  of  the  tBeasorer,  shall  carefully  ex- 
amine the  same,  and  make  an  aooonnt  thereof  in  their  re^ective  de^ 
partments. 
B«ffiftored  notes-  (152.)  Se€.  IV.  When  a  banking  company  shall  be  entitled  to 
bwlS^tt?*^'^  receive  any  registered  notes,  the  comptroller  of  the  treasury  shall,  on 
the  written  application  of  the  proper  officers  of  the  bank,  issue  an  or*- 
der  on  the  treasurer  of  state  therefor,  and  deliver  the  same  to  the  regis- 
ter, specifying  in  such  order  the  amount  of  each  denomination  of  un- 
registered notes,  to  be  delivered  to  the  register;  and  on  the  presentation 
of  such  order,  and  ascertaining  from  the  accounts  in  his  office  that  the 
banking  company  is  entitled  to  the  same,  the  treasurer  of  state  shall 
deliver  the  notes  specified  in  such  order  to  the  register,  who  ^lall  forth*- 
witii  register  and  deliver  the  same  to  the  agent  of  the  banking  company^ 
and  make  an  account  thereof;  but  such  notes  shall  not  be  registered  or 
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de^vered  unless  it  sliall  appear  fram  tbe  accounts  in  the  register's  office 
tbat  the  bank  is  entitled  hereto. 

(153.)  8kc.  V.  Whenever  a  banking  company  shall  return  any  of  Burning  of  w- 
its  circulating  notes  to  be  burnt,  the  same  shall  be  burned  to  ashes  by  ^'i;**'^'**'*^**^ 
the  treasurer  of  state,  in  ^e  presence  of  the  comptroller  of  the  treasury 
«Dd  tbe  agent  of  the  bank,  and  lour  certificates  thereof  be  made  and 
rigned  by  the  treasurer,  comptroller  and  agent  of  ike  bank,  specifying 
the  amount  of  each  denomination  of  notes  so  burned  to  ashes;  one 
copy  of  which  certiicate  shall  be  delivered  to  the  agent  of  the  bank, 
and  one  each  to  the  treasurer,  oomptroller  and  regisfcer. 

(154.)  Sec.  YI.    The  auditor  of  state  shi^l  appoint  some  suitable  tim  ngiBter-hia 
person  as  a  clerk  in  his  office,  who  shall  be  siyied  the  register,  and  be  J!S?SS»mJ^ 
under  <^e  supervision  and  con^ol  of  the  auditor.    The  register  shall,  J^*®"^^  *° 
without  delay,  make  and  keep  in  his  office  accurate  accounts  of  all  cer*  ed to betar^!™* 
tificates  of  debt  now  deposited,  and  that  may  hereafter  be  deposited 
wil^  the  treasurer  as  security  for  the  redemption  of  circulating  notes 
of  banking  companies;  he  shall  also  make  and  keep  an  account  of  the 
amount  of  each  denomination  of  the  notes  of  each  banking  company, 
delivered  to  such  bank,  and  of  the  amount  returned  and  burned,  so  as 
to  show  the  balance  of  notes  chargeable  to  such  bank;  and  he  shall 
also  keep  accurate  accounts  of  all  notes  hereafter  roistered  and  deliv* 
ered  to  each  bank,  and  notes  returned  to  be  burnt,  so  as  at  'all  times  to 
exhibit  the  true  amount  of  each  denominalion  of  registered  notes  deliv- 
ered to  each  banking  company,  and  the  amount  thereof  returned. 

(155.)  SEa  VII.    Whenever  it  shall  be  necessary  to  sell  any  of  the  JJ^j^JJj^^  ■*®*, 
certificates  of  funded  debt  so  deposited  as  aforesaid,  for  tlie  redemption  juung  un^^  ^ 
of  the  notes  of  a  failing  batak,  the  auditor,  treasurer  and  comptroller 
shall  make  an  order  on  the  treasurer  to  sell  such  certificate  and  certifi- 
cates, and  at  such  time  and  times,  place  and  places,  as  may  be  necessary 
to  redeem  the  outstanding  circulating  notes  of  such  bank,  as  the  same 
may  be  presented  for  redemption,  and  produce  the  largest  sum  that  may 
be  obtained  for  such  certificates;  and  when  it  shall  have  been  deter- 
mined to  make  such  si^  the  comptroller  shall  issue  an  order  to  the 
treasurer  specifying  what  certificates  shall  be  sold,  and  the  time  and 
times,  place  and  places  of  selling  the  same;  and  in  making  su^h  sale 
the  treasurer  shall  be  governed  by  the  provisions  of  the  act  under 
which  such  bank  shall  have  been  organized,  except  as  provided  bv  this 
act.     When  any  such  sale  shall  be  made,  the  treasurer  shall  forthwith  B^^rtof^MMt 
report  the  same  and  the  amount  of  money  thence  arising,  to  the  comp-  ^onts  thex^ot 
troller  and  the  auditor,  who  shall  cause  an  account  thereof  to  be  made 
in  their  respective  departments,  and  the  treasurer  shall  be  charged  with 
the  money  as  a  redemption  f^nd,  and  all  payments  made  by  the  treas-  PajmeBt*  fcr  r^ 
urer  for  the  redemption  of  the  notes  of  a  bank,  shall  be  upon  the  war*  ^!£S?SjiS1**** 
rant  of  the  auditor,  as  in  other  cases;  all  notes,  presented  for  redemp- 
tion at  the  treasury,  shall  be  burned  to  ashes  by  the  treasurer  in  the  Broing redeemed 
presence  of  the  comptroller  and  register,  and  certificates  of  such  bum-  °° 
ing,  signed  by  the  treasurer,  comptroller  and  register^  shall  be  made, 
and  account  thereof  kept,  as  in  other  cases. 

J  156.)  Sbo.  Yin*  If  any  banking  company  shall  fidl  to  transfer,  Proceedings  on 
keep  deposited  witii  the  treasurer  of  state,  me  amount  of  securities  j^iiSS^SSia. 
for  the  redemption  of  circulating  notes  rec^uired  to  be  deposited  by  the 
act  under  which  such  banking  company  shall  have  been  organized; 
or  shall  &il  to  make  the  quarterly  returns  of  the  condition  of  the  bank, 
or  to  keep  on  hand  the  amount  of  coin  and  its  equivalent  required  by 
Ae  act  aforesaid ;  or  if  any  other  violation  of  any  of  the  provisions  of 
the  act  under  which  such  banking  company  may  be  organized  shall 
eome  to  hb  knowledge,  the  auditor  of  state  shall  forthwith  notify  the 
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attorney  general  thereof;  and  the  attorney  general  shall  thereupon,  and 
also  for  any  such  violations  that  may  otherwise  come  to  his  knowledge, 
proceed  by  qvo  warranto^  in  the  proper  court,  against  such  banking 
company  as  for  a  forfeiture  of  the  corporate  franchises  thereof. 
i^MdokntiiMor  (157.)  Seo.  IX.  If  the  auditor  of  state,  treasurer  of  state,  or  comp- 
^Sm^^i^m  troller  of  the  treasury,  or  any  clerk  in  either  of  their  offices,  shall 
ttt;  knowingly  and  purposely,  and  with  intent  thereby  to  cheat  or  defraud 
any  person  or  persons,  or  body  corporate,  use  or  otherwise  dispose  of 
any  of  the  securities  deposited  by  any  banking  company  as  aforesaid,  or 
any  of  the  circulating  notes  of  any  banking  company,  whether  the  same 
be  registered  or  unregistered,  and  which  may  have  come  into  his  pos- 
session or  under  his  control,  for  any  of  the  purposes  named  in  this  act, 
or  in  the  several  acts  mentioned  in  the  first  section  of  this  act,  he  shall 
be  deemed  and  held  guilty  of  embezzlement,  and  prosecuted  by  indict- 
ment in  any  court  having  jurisdiction  of  the  ofiense,  and  upon  conviction 
thereof  shall  suffer  the  same  punishment  or  penalty  as  is  or  may  be  pro- 
vided by  law  for  the  punishment  of  persons  guilty  of  the  embezzlement 
of  the  proper  securities  and  mone^  of  the  state :  and  in  all  prosecutions 
for  embezzlement  under  the  provisions  of  this  act,  the  securities  and  the 
notes  aforesaid,  whether  restored  or  unreeistered,  shall  be  deemed 
and  held  to  be  of  the  value  denominated  on  me  face  thereof. 
65  Lawt,  04, 96.  (158.)  Seo.  X.  Scctions  seven,  eight,  and  nine  of  the  act  entitled 
Port  Chap.  120.  « j^jj  ^^^  ^  further  provide  for  the  better  regulation,  and  receipt,  dis- 
bursement, and  safe  keeping  of  the  public  revenue,  passed  April  12, 
1858,  are  hereby  repealed :  rrovided,  that  the  repeal  thereof  shall  not 
affect  the  ezbting  rights  or  liabilities,  civil  or  criminal,  of  any  person 
or  persons,  arising  under  the  sections  so  repealed. 

Sec.  XI.    This  act  shall  take  effect  on  its  passage. 


FREE  BANONO.  a 

An  Aot  to  anthoriM  free  banking.  1 
[PoMMi  ifordk  21, 1851.    49  vol.  A(a4  il.] 

Wlio  may  engige      SiOTiov  1.   B0  «( aiiaotoci  fty  lA«  6WiefWAMtiii%o/ lA«  iS^olto/ OMo,  That  any  nnm- 
Ji  twnlring.  ber  of  natnral  persons,  not  less  than  three,  may  engage  in  the  business  of  banking, 

with  all  the  rignts,  pririleges  and  powers  conferred  by  and  subject  to  the  restrictions 

of  this  act. 

BUTKS — HOW  I8TABLI8HBD. 

Oj^floato  to  be      gjo.  2.    Persons  associating  to  form  a  banking  company  shall,  under  their  hands 
™*'^  and  seals,  make  a  certificate,  which  shall  specify :  First — the  name  assumed  by  such 

company,  and  by  which  it  shall  be  known  in  its  dealings ;  also,  the  name  of  the  place 
where  its  banking  operations  shall  be  carried  on,  at  which  place  such  banking  com- 
pany shall  keep  an  office  for  the  transaction  of  business  and  for  the  redemption  of  its 
circulating  notes.  Second — the  amount  of  the  capital  stock  of  such  company,  and 
the  number  of  shares  into  which  the  same  is  divided.  Third — the  name  and  place 
of  residence,  and  the  number  of  shares  held  by  each  member  of  the  company. 
Fourth — the  time  when  such  company  shall  hare  been  formed.  Such  certificate  shall 
be  acknowledged  before  a  justice  of  the  peace  or  notary  public,  and  shall  be  recorded 

1  This  act  Is  not  incontistent  with  the  conttitntion  of  1861,  and  is  not,  tharefiwe,  by  impUoatioii* 
repealed  by  it.  (Om  r.  Dflfoa,  2  Ohio  St.  Rep.  607,  followed  and  approTed).  Cttu««*«  Bamk  ^ 
Otmhtmm  T.  Wrigld,  6  Ohio  St.  Sep.  319. 

(ft)  Obsolete. 
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by  the  reoorder  of  the  oonnty  where  snoh  oomp*nj  is  to  be  established,  in  a  book  to  Copy  to  be  depot- 
be  liept  l^  him  for  that  purpose,  which  shall,  at  all  times  during  office  hours,  be  kept  It<Nl   with   seoe 
open  for  inspection  of  any  person  wishing  to  examine  the  same ;  and  a  copy  of  said  tary  of  state. 
reeord,  duly  oertifled,  shall  do  by  the  reoorder  transmitted  to  the  secretary  of  state 
who  shall  reeord  and  carefully  preserre  the  same  in  his  office ;  copies  thereof,  duly 
oertifled  by  either  of  those  officers,  may  be  used  as  evidence  in  all  courts  and  places, 
for  and  against  any  such  company,  and  shall  be  conclusire  eridenoe  of  the  legal  ex- 
istence of  such  banking  company. 

Sbo.  3.  The  capital  stock  of  each  company  hereby  authorised,  exclusire  of  the  se- 
enrities  of  such  company,  deposited  with  the  auditor  of  state  for  the  redemption  of 
the  notes  of  circulation  of  such  company,  shall  be  at  least  twenty-five  thousand  dol- 
lars, and  shall  not  exceed  five  hunored  thousand  dollars ;  and  any  such  company 
may,  from  time  to  time,  increase  its  capital  stock  to  any  amount  not  exceeding  five 
hundred  thousand  dollars. 

Sbo.  4.    Every  such  banking  company,  before  commencing  business,  shall  have  gi^^  ^^  ^^^^  ^ 

Sid  in  and  remaining  in  its  possession,  bona  fide,  the  property  of  such  company,  for  stock  tobe  paid  In. 
e  sole  purposes  of  such  company,  sixty  per  centum  of  its  entire  capital  stock,  and 
the  residue  shall  be  paid  in  in  such  installments  as  may  be  required  oy  the  directors 
of  any  such  company. 

Sbc.  5.  Whenever  any  company  herein  authorised  shall  ftimish  to  the  auditor,  no-a-ift-  MMMtor 
governor  and  secretary  of  state  satisfactory  evidence  that  such  company  has  com*  and  secret!^  of 
plied  with  the  preceding  sections  of  this  act,  said  auditor,  governor  and  secretary  state  to  ftimish 
■hall  furnish  to  such  company  a  certificate  of  such  fact,  under  their  hands  and  under  company  a  oartIA- 
the  great  seal  of  the  state,  which  shall  be  recorded  in  the  office  of  the  secretary  of  <^to. 
state,  in  the  same  book  in  which  is  required  to  be  recorded  the  certificate  provided 
for  in  the  second  section  of  this  act. 

Sic.  (J.    The  auditor  is  hereby  authorised  and  required  to  cause  to  be  engraved  and  .^.a^    ^  ^^^ 

Cinted  in  the  best  manner,  to  guard  against  counterfeiting,  such  quantity  of  cirou-  to^uL  notesto 
ting  notes,  in  the  similitude  of  bank  notes,  in  blank,  of  the  different  denominations  be  engraved,  etc 
herein  authorised,  as  he  may,  fVom  time  to  time,  deem  necessary  to  carry  into  effect 
the  provisions  of  this  act,  and  of  such  form  as  he  may  prescribe.    Such  blank  circu- 
lating notes  shall  be  countersigned,  numbered  and  registered,  in  proper  books  to  be 
provided  and  kept  for  that  purpose,  in  the  office  of  said  auditor,  under  his  direction, 
by  such  person  or  persons  as  the  said  auditor  shall  appoint  for  that  purpose,  so  that 
each  denomination  of  such  circulating  notes  shall  be  of  the  same  similitude,  and  bear 
the  uniform  signature  of  such  register,  or  one  of  such  registers. 
Sko.  7.    Whenever  any  company,  formed  for  the  purpose  of  banking,  under  the  Auditor  to  ftmish 

8 revisions  of  thb  act,  shall  lawfully  transfer  to  the  auditor  of  state  any  portion  of  notes  on  deposit 
iie  public  stock  issued,  or  to  be  issued  by  the  state  of  Ohio,  or  by  the  United  States,  of  stock. 
such  company  shall  be  entitled  to  receive  from  the  auditor  an  equal  amount  of  such 
eireulating  notes  of  different  denominations,  registered  and  countersigned  as  afore- 
said ;  but  such  public  stock  shall  in  all  cases  be,  or  be  made  to  be,  equal  to  a  stock 
of  this  state,  producing  at  least  five  per  centum  interest  per  annum ;  and  it  shall  not 
be  lawtU  for  the  auditor  to  take  such  stock  at  a  rate  above  its  par  value,  nor  above 
its  eurrent  market  value :  Provided,  that  the  auditor  shall  not  furnish  to  such  com- 
pany circulating  notes  to  an  amount  more  than  three  times  the  amount  of  the  capital 
stock  of  such  company,  actually  paid  in  and  remaining  in  such  bank,  undiminished 
by  losses.  The  plates,  dies  and  materials  to  be  procured  by  the  auditor  for  the  print- 
ing and  making  of  the  circulating  notes  provided  for  hereby,  shall  remain  in  his  ous- 
ted and  under  his  direction ;  and  the  expenses  necessarily  incurred  in  executing  the 
provisions  of  this  act  shall  be  audited  and  settled  by  the  auditor,  and  paid  out  of  any 
moneys  in  the  treasury  not  otherwise  appropriated ;  and,  for  Uie  purpose  of  reim- 
bursing the  same,  the  said  auditor  is  hereby  authorized  and  required  to  charge  against 
and  receive  from  such  company  applying  for  such  circulating  notes  such  rate  per 
eentom  thereon  as  may  be  sufficient  for  that  purpose,  and  as  may  be  just  and  reason- 
mble. 

Seo.  8.    Every  such  company  is  hereby  authorised,  after  having  executed  such  guch  notes  to  br 
eireulating  notes  in  the  manner  herein  required,  to  make  them  obligatory  promissory  oticulated  ss 
notes,  payable  on  demand,  at  its  place  of  business  within  the  state;  to  loan  and  cir-  money; 
eolate  the  same  as  money,  according  to  the  ordinary  course  of  banking  business,  as 
regulated  by  the  laws  and  usages  of  this  state. 

Sbo.  9.    Every  such  company  shall  cause  to  be  executed  and  signed,  by  the  presi-  ^To  be  signed  \g$ 
dent  and  cashier  thereof,  the  circulating  notes  received  from  the  auditor  of  state,  and  president  and 
such  notes  shall  thereafter  be  obligatory  promissory  notes  of  such  company,  in  its  csshier. 
eoiporate  capacity,  payable  on  demand,  at  its  usual  place  of  business. 

owo,  10.    Every  company  formed  under  this  act,  after  having  procured  the  cer-  powers    of    the 
tiflcate  required  in  the  fifth  section  of  this  act,  shall  be,  and  hereby  is  created  a  company, 
body  poliuc  and  corporate,  with  succession,  until  the  year  eighteen  hundred  and 
seventy-two,  and  thereafter,  until  the  repeal  of  this  act ;  and  by  its  name  shall  have 
power  to  contract,  and  to  prosecute  and  defend  suits  and  actions  of  every  description, 
as  fUUy  as  natural  persons ;  to  loan  money,  buy,  sell  and  discount  bills  of  exchange, 
notes  and  all  other  written  evidences  of  debt,  except  such  as  may  be  herein  prohibited;  ' 
to  reoeive  deposits,  buy  and  sell  gold  and  silver  coin  and  bullion,  collect  and  pay 
over  money,  and  transact  all  other  business  properly  appertaining  to  banking,  sub- 
ject to  the  provisions  and  restrictions  of  this  act;  may  acquire,  hold  and  convey 
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fucli  real  estate  as  ma]r  be  necessaiy  to  the  conTenient  transaction  of  its  ImsinesSi 
aad  no  niore ;  but  maj,  liowener,  acquire  title  to  any  real  estate  pledged  to  seem 
tmj  debt  previously  contracted  or  purchased  on  an  execution  or  order  of  Bale,  to 
satiafjr  any  judgment  or  decree  in  its  iavor.  or  which  shall  have  been  conveyed  to  i* 
ifl  payment  of  any  previous  debt;  but  shall  not  bold  any  real  estate,  so  aoqidrod, 
longer  than  is  aeoessary  to  Avoid  a  loss  of  any  part  of  the  debt,  interest,  and  eoeti 
for  theoollection  or  security  of  which  it  was  acquired;  but  at  any  tine  before  seUing 
the  same,  upon  being  tendered  by  the  last  preceding  owner,  or  his  kjgal  representa- 
tive,  such  sum  as  shall  be  necessary  to  save  such  company  from  loss  of  any  part  of 
the  debt,  interest,  taxes,  costs,  and  other  necessary  charges  for  the  collection  ot 
security  of  which  said  real  estate  was  acquired,  such  company  shall  release  to  such 
owner,  his  l^ai  representative  or  ass^s,  all  its  right,  title,  and  Interest  therein. 
Stock  to  be  p«r-  Sec.  11.  The  capital  stock  of  every  company  shall  be  divided  into  shares  of  fifty 
mnal  piopertj,  dollars  each,  which  shall  be  deemed  personal  property,  and  shall  ouly  be  assignable 
*^  on  the  books  of  the  company,  in  snch  a  manner  as  its  by-laws  shall  prescribe ;  each 

bank  shall  have  a  lien  upon  all  stock  owned  by  its  debtors,  and  no  stock  shall  be 
transferred  without  the  consent  of  a  majority  of  the  directors,  while  the  holder 
thereof  is  indebted  to  the  company. 
No  lien  to  he  ta-     Sec.  12.    No  company  shall  take,  as  security  for  any  loan  or  discount,  a  lien  upon 
ken  on  eu^UutX     any  part  of  its  capital  stock ;  but  the  same  security,  both  in  kind  and  amount,  sfaaH 
*tMk.  j>e  required  of  shareholders  as  of  persons  not  shareholders ;  and  no  banking  com- 

pany shaU  be  the  holder  or  purchaser  of  «ny  portion  of  its  capital  stock,  or  of  tilie 
capital  stodk  of  any  other  fneorporated  company,  unless  such  purchase  shall  b« 
necessary  to  prevent  loss  «pon  a  debt  nreviousty  contracted  in  good  thith,  on  secu- 
rity which.  At  the  time,  was  deemed  adequate  to  insure  the  payment  of  such  debt, 
independent  of  any  lien  upon  such  stock;  aad  stock  so  purchased  shall  in  no  case 
be  held  by  the  company  so  purchasing,  for  a  longer  period  of  time  thaa  six  nontbf, 
if  the  same  can  be  sold  for  what  the  stock  cost,  at  par. 
Who  jnay  voli  at  Sbc.  13.  In  all  elections  of  directors,  aiid  in  deciding  all  ^uestioBs  at  meetings  of 
the  stockholders,  each  share  shall  entitle  the  owner  thereof  to  one  vote.  Stock- 
holders may  vote  by  proxies,  duly  authorized  in  writing,  but  no  officer,  clerk,  tellei^ 
or  book-ke^>er  of  the  oompaay,  shall  act  as  proxy. 
Oflken,  sad  who  Skc.  14.  The  affairs  of  every  company,  formed  and  oi^^anized  to  carry  on  the 
"  *"'  business  of  banking,  under  the  provisions  of  this  act,  shall  be  managed  by  not  less 

than  three  nor  more  than  five  directors,  as  may  be  determined  by  a  migority  in 
interest  of  the  stockholders.  Every  director  shall,  during  the  whole  term  of  his 
service,  be  a  resident  of  this  state.  At  least  three-fourths  of  the  directors  shaU 
have  resided  in  this  state  two  years  next  previous  to  their  election  as  directors. 
The  directors  of  each  banking  company,  coUectivelv,  shall  own  at  least  one-tenth  of 
its  capital  stock.  Each  director  shall  take  an  oath  lliat  he  will,  so  far  as  the  duty 
devolves  on  him,  diligently  and  honestly  administer  the  affairs  of  the  company,  and 
not  knowingly  violate,  or  wilHngly  permit  to  be  vtolated,  any  of  the  provisions  of 
this  act ;  that  lie  is  the  bona  fide  owner,  in  his  own  right,  of  tiie  stock,  specii^ng 
the  amount  standing  in  his  name,  en  the  books  of  the  company,  and  that  the  same 
is  not  hypothecated,  or  in  any  way  pledged  as  security  for  anv  loan  obtained  or  debt 
owing,  which  oath,  subscribed  by  himself,  and  certified  by  the  ottoer  before  wImmb 
it  was  taken,  shaM  be  filed  and  carefkiUy  preserved  in  the  ottee  of  cbe  reeofderof 
the  county  in  which  the  banking  company  is  located. 
Tnm  of  olBee  of  Sea  15.  The  directors  of  any  banking  company  first  elected,  shall  hold  their 
"  places  until  the  first  Monday  in  January  next  thereafter,  and  until  their  successors 

shall  be  elected  and  qualified ;  all  subsequent  eiections  siiali  be  held  annuaUy,  on 
the  first  Monday  of  January,  at  the  office  of  the  bank,  and  the  directors  so  elected, 
shall  hold  their  place  for  oxm  year,  and  until  their  successors  are  elected  and  quali- 
fied. But  anv  director  removing  from  the  state,  siiall  thereby  vacate  his  place.  Any 
vacancy  in  the  board  shall  be  filled  by  appointment,  by  the  remaining  directors. 
The  director  so  appointed,  shall  hold  his  place  until  the  next  annual  election,  and  if; 
fh)m  any  cause,  an  election  of  directors  shall  not  be  made  at  the  time  appointed,  the 
company  shall  not.  for  that  cause,  be  dissolved,  but  an  election  may  be  held  on  any 
subsequent  day,  thirty  days'  notice  thereof  having  been  given  in  a  newspi^r  printed 
and  in  general  circulation  in  the  county  where  the  company  is  located, 
of  Sec.  16.  Notes  of  one  dollar,  two  dollars,  three  doliars,  five  dollars,  ten  donan, 
r  twenty  dollars,  fifty  doHars,  and  one  hundred  dollars  each,  and  no  note  of  any  other 
denomination  may  be  issued  by  anv  banking  company  deriving  its  powers  or  privi- 
leges from  this  act.  Of  the  notes  issued  by  any  such  bankln*  company,  not  more 
than  ten  per  centum  of  the  amount  shall  be  in  notes  of  one  ctollar  each ;  not  mora 
than  five  per  centum  in  notes  of  two  dollan  each ;  not  more  than  ten  per  centum 
in  notes  of  three  doilars  each ;  not  more  than  twewty  per  centum  shall  be  in  notea 
of  all  denominations  under  five  dollars,  nor  more  tiian  fifty  per  centum  in  notes  of 
aU  denominations  under  ten  dollars.  After  tlie  year  eighteen  hundred  and  sixty, 
the  legislature  may  prc^bit  the  circulation  of  bank  notes  of  a  less  denomination 
than  five  dollars,  in  which  event,  in  lieu  of  the  notes  of  a  less  denomination  than 
five  dollan,  notes  of  the  said  denomination  of  five  dcdlars  shall  be  furnished  for 
drcttlation  to  any  bank  thereafter  organized;  and  in  lieu  of  notes  of  a  less  denomi- 
nation than  five  doliars,  as  fast  as  the  same  shall  be  redeemed  by  any  bank,  notes 
of  the  denomination  of  five  dollars  shall  be  furnished  to  such  bank,  and  the  notes 
io  redeemed  shall  be  entered  in  the  proper  book  or  boolu,  and  burned  in  the  same 
manner  as  provided  in  section  31,  of  this  act. 
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Bgc,  17.    Ko  btokiBg  eompaBf;  keieW  aoiaioriflei,  dktU  «t  «d j  ti«e  tosae,  or  ig;^  t^ok  to  taut 
ta^fe  Ib  circolatton.  uny  note,  dealt,  W  of  «xeh«age,  accepUdce,  ceitSfleate  of  any  othar  imcm, 
4epo6U,  or  other  evidence  of  ddtt,  which,  Akmb  its  character  or  appearaaoe,  flhaU  be  &«• 
wcolated  or  intended  to  circfUate  as  money,  other  than  «neh  notes  of  circnlatiDn  ni 
Are  by  this  act  desoribed. 

Sbo.  18.    Each  banking  oompanj^hesein  anthorized,  ^lall  reodve  at  par,  at  the  All  buiks  undBv 
office  or  banking  house  of  said  company,  in  payment  for  d^>ttf  doe  snch  com|>any,  J?"  JT  *'^J?"'•*7 
ibe  notes  of  circidation  issued  by  any  other  ouiking  company  anthoiiied  to  issue  ^^L?^     **^^ 
mch  notes  by  this  Mt,  which  shall,  at  the  time,  leMm  its  notes  in  geld  tmi  silver  ^'^"^  ^  ^*'' 
nain. 

SsG.  Id.  Each  baaklag  oom^oy  shall  at  all  tknes  have  on  hand,  in  gold  ma4  Thirty  p«r  emi. 
fflrer  coin,  or  their  equivalent,  one-half  at  least  of  which  shall  be  In  gold  and  silvier  of  oolii  to  be  Iwpt 
eoin,  in  its  vanii,  an  amount  equal  to  at  least  thirty  per  centum  of  the  amount  of  its  <"^  hand, 
oatstanding  notes  of  dronlation ;  and  whenever  the  amount  of  its  outstanding  notes 
of  drcnlaAion  shall  OKoeed  ttie  above  named  proportion  for  the  apace  of  twelve  dari, 
•r  whenever  the  said  gold  and  silver  coin,  or  their  equivalent,  shall,  at  any  time,  fall 
below  the  amount  of  twenty  per  centum  of  its  cireuUtion,  no  moce  of  its  notes  shall 
be  paid  out,  or  otherwise  be  put  in  circulation,  by  snch  company ;  nor  shall  suck 
eompany  increase  its  liabiiities  by  making  any  new  loans  or  diseounts,  other  than 
4isooundBg  or  purchasing  bills  oi  exchange  payable  at  sight,  nor  make  any  dividend 
of  its  profiu,  until  the  required  proportion  between  its  outstanding  notes  of  drcnli^ 
lion  and  gold  and  silver  coin  on  hand,  sbaU  be  resAored :  actual  oepoaits  with  any 
solvent  bank  or  bmker,  of  established  credit  in  the  cities  of  Kew  York,  Boston^ 
Philadelphia  or  Baltimore,  sul^ect  to  be  drawn  against  at  siglu,  nayable  in  gold  and 
silver  coin,  shall  be  deemed  equivalent  to  gold  and  silver  coin,  wherever  these  terms 
an  used  in  this  act 

fine.  20.  2^0  banking  company  heeein  authorised,  shall  at  9BT  time  he  indebted,  T.i.hffii4fT 
or  in  any  way  liable,  to  an  amount  exceeding  the  amount  of  its  -capital  etock  ni 
snch  time  actually  paid  in,  and  remaining  as  csAitai  stock,  undiminished  toy  lesaes 
or  otherwise,  except  on  the  following  accounts,  that  i»  to  say :  Firstr-On  aoeoont  of 
its  notes  of  circulation ;  Second — On  .account  of  moneys  deposited  with,  or  coUeeted 
by  such  eompany  -,  Third— On  account  of  bills  of  exchange  or  drafts,  mwn  against 
money  actually  paid  in  deposit  to  the  credit  of,  or  due  to  such  company  ;  Fourth- 
liabilities  to  its  stockholders,  on  account  of  money  paid  in  on  capital  stock  and 
dividends  thereon.  „ 

8bc.  2L    No  banking  company  shall,  either  direeliy  or  indirectly,  pledge,  hypotih-  jf^tm  not  to  lie 
ooate,  or  exchange,  any  of  its  notes  of  circuiadon,  for  the  purpose  of  ptrocuring  ezehaoged      te 
money  to  be  paid  on  its  capital  stock,  or  to  be  used  in  its  ordinary  banking  opera-  stocks,  nor  «apl- 
tions,  or  for  the  purpose  of  purchasing  stocks  to  he  deposited  with  the  auditor  of  tal  stock  to  hs 
state,  nor  shall  any  banking  company  apply,  or  permit  to  be  applied,  hypothecated,  55Sli«Sf!J 
or  pledged,  anv  portion  of  its-  capital  stock,  to  the  purchase  of  certificates  of  stock,  SqSol" 
to  be  d^slted  with  the  auditor  of  slate,  as  ooUaterai  security  for  ttie  redemption 
•f  iu  notes  of  circnlation. 

Sec.  22.  No  banking  company  sbaU,  during  the  time  it  shall  continue  its  opera-  cwitai  itock  not 
tions  as  a  bank,  withdraw  or  permit  to  be  withdrawn,  either  in  form  of  dividends,  tooe  withdmwn. 
loans  to  stockholders,  for  a  longer  period  of  time  than  six  months,  or  in  any  other 
B&anner,  any  portion  of  its  capital  stock,  and  if  losses  shall  at  any  time  have  been 
SQstained  by  any  hanking  company,  equal  to,  or  exceeding  its  undivided  profits  then 
on  hand,  no  dividends  shall  be  made,  and  no  dividend  shall  ever  be  made  by  any 
banking  company,  while  it  shall  continue  its  banking  operations,  to  an  amount 
greaser  than  its  net  profiu  then  on  hand,  deducting  tliereJtom  its  losses,  bad  and 
suspended  debts,  and  a)]  debts  due  to  a  banking  company,  on  which  interest  is  pasS 
due  and  unpaid  for  a  period  of  six  months,  unless  the  same  shall  be  well  secured, 
and  shall  be  in  process  of  collection,  shall  be  considered  bad  or  suspended  debts 
within  the  meaning  of  this  act. 

fine.  23.    The  directors  of  each  banking  oonq>any,  shall,.  semi-Annnally,  on  the  DtridMi^  wbtn 
first  Monday  in  May  and  November,  declare  a  dividend  of  so  much  of  the  net  profits  d<clMod,sndo>tfa 

of  the  company  as  they  shaU  judge  expedient,  and  on  each  dividend  day,  tlie  cashier  < 

shall  make  and  verify  by  his  oath,  a  full,  clear  and  accurate  statement  of  the  condi- 
tion of  the  company,  as  it  shall  be  on  that  day,  after  declaring  ihe  dividends ;  and 
similar  statements  shall  also  be  made  on  the  first  Monday  of  February  and  August, 
in  each  year,  which  statement  shall  conuin,  First— The  amount  of  the  caidiai  stock 
actually  paid  in,  and  then  remaining  as  the  capita  stock  of  the  company ;  Secondr^ 
The  amount  of  the  bills  or  notes  of  the  company  then  in  circulation,  specifying  tho 
amount  of  each  denomination ;  Third— The  greatest  amount  in  chx»lation  at  any 
time  since  the  making  of  the  last  previous  statemenij  as  sliaU  have  been  exhibited 
by  the  weekly  statements  of  the  cashier,  specifykig  tne  times  when  the  same  occur- 
red ;  Fourth — The  amount  of  balances  and  debts  of  every  kind,  due  to  other  banking 
companies  of  the  state,  and  the  amount  due  to  banks  not  of  this  state;  Fiflth— The 
amount  due  to  depositors ;  Sixth— The  total  amount  of  debts  and  liabilities  of  every 
description,  and  the  greatest  amount  since  the  making  of  the  lasx  previous  statement 
necifying  the  time  when  the  same  occurred ;  Seventh- The  total  amount  o£  divi- 
dends declared  on  the  day  of  making  the  statement ;  Eighth — ^The  amount  of  gold 
and  silver  coin,  and  bullion,  belonging  to  snch  company,  and  in  its  possession  attha 
time  of  making  the  8tatement»  designating  the  amount  of  each ;  Ninth— The  amonni 
sotyect  to  be  drawn  at  sight,  then  remaining  on  deposit  with  solvent  specie  paying 
flanks  or  bankers,  in  the  cities  of  New  York,  Pliiladelphia,  Boston  and  BalOfluM3S| 
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Tenth^The  amonnt  then  on  hand,  of  bills  or  notes  issued  by  other  banking  coinp» 
nies  of  this  state,  and  the  amount  issned  by  banks  not  of  this  state ;  Eleyenth— The 
amonnt  of  balances  dne  fVom  other  banking  companies  of  this  state,  and  the  amount 
due  from  banks  not  of  this  state,  excluding  in  the  latter  case,  deposits  in  the  citiet 
of  New  York,  Philadelphia,  Boston  and  Baltimore,  subject  to  signt  drafts,  payable 
in  specie ;  Twelfth — ^The  amount  on  hand,  of  bills,  bonds,  notes,  and  other  evidences 
of  debts  discounted1>r  purchased  by  the  company,  specifying  particularly  the  amount 
of  suspended  debt,  the  amount  considered  bad,  the  amount  considered  doubtful,  and 
the  amount  in  suit  or  in  judgment ;  Thirteenth— The  value  of  the  real  and  personal 
property  held  for  the  convenience  of  the  company,  specifying  the  amount  of  each ; 
Fourteenth — The  amount  of  real  estate  taken  in  payment  of  debts  due  the  company ; 
Fifteenth— The  amount  of  the  undivided  profits  of  the  company ;  Sixteenth— The 
total  amount  of  the  liabilities  to  the  company,  by  the  directors  thereof,  collectively, 
specifying  the  gross  amount  of  such  liabilities  as  principal  debtors,  and  the  gross 
amonnt  as  endorsers  or  sureties:  Seventeenth— The  total  amount  of  liabilities  of  the 
company,  of  the  stockholders  thereof  collectively,  specifying  the  gross  amount  of 
such  liabilities  as  principal  debtors,  and  the  gross  amount  as  endorsers  or  sureties, 
which  statement  shall  be  forthwith  transmitted  to  the  auditor  of  state. 
IntaMrt  to  be  Seo.  24.  Every  banking  company  deriving  any  of  its  powers  and  privileges  fh>m 
duixged,  &e.  this  act,  may  take,  reserve,  receive,  and  charge  on  any  loan  or  discount  made,  or 
upon  any  note  or  bill  of  exchange,  or  other  evidence  of  debt,  at  the  rate  of  six  per 
centum  per  annum  on  the  amount  of  any  such  note,  bill  of  exchange,  or  other  evi- 
dence of  debt,  so  discounted,  and  no  more :  Provided,  however,  that  interest  may  be 
reserved  or  taken  in  advance,  at  the  time  of  making  the  loan  or  discount,  according 
to  the  usual  rules  of  banking,  or  as  calculated  in  Rowlett's  tables ;  and  the  knowingly 
taking,  reserving,  or  charging  on  anv  debt  or  demand  payable  to  such  company,  or 
a  rate  of  interest  greater  than  that  allowed  by  this  section,  shall  be  held  and  adjudged 
a  forfeiture  of  such  debt  or  demand ;  but  the  purchase,  discount,  or  sale  of  a  bill  of 
exchange,  payable  at  another  place  than  the  place  of  such  purchase,  discount  or 
sale,  at  the  current  rate  of  discount  or  premium,  shall  not  be  considered  a  taking, 
reserving,  or  receiving  interest :  Provided,  no  agreement  or  understanding  shall  be 
made  that  the  same  shall  be  paid  at  any  other  plaoe  than  that  at  which  it  is  made 
payable. 
Tj^Miiti^  to  anj  Seo.  25.  The  total  liabilities  of  any  person,  or  company,  or  firm,  including  in  the 
othor  oomMoy  liabilities  of  a  company  or  firm,  the  liabilities  of  the  several  members  thereof,  to 
«»Jtto«eeea  one-  any  banking  company  herein  authorized,  inclusive  of  liabilities  as  acceptor  or  ac- 
^rd  Its  eiroalar  ceptors  of  bona  fide  bills  of  exchange,  payable  out  of  this  state,  shall  at  no  time 
***''•  exceed  one-third :  exclusive  of  liabilities,  as  acceptor  or  acceptors,  one-fifth ;  and 

exclusive  of  liabilities  on  such  bills  of  exchange,  one-tenth  part  of  the  amount  ot 
the  notes  which  such  company  is  authorized  to  circulate  at  the  time  of  such  Ua 
biUties. 
l7iiooiTCiit  notes     Skg.  26.    No  banking  company  shall,  at  any  time,  pay  out  on  loans  or  discounts, 
not  to  bo  paid  out  or  in  purchasing  of  drafts  or  bills  of  exchange,  or  in  payment  of  depositors;  nor 
shall  it  in  anv  other  mode,  pnt  in  circnlation  the  notes  of  any  bank  or  banking  com- 
pany, either  in  or  out  of  this  state,  which  notes  shall  not  at  that  time  be  receivable 
at  par.  in  payment  of  debts,  and  by  the  company  so  paying  out  or  circulating  such 
notes ;  nor  shall  it  knowingly  pay  out  or  put  in  circnlation  any  notes,  issued  by  any 
bank  or  banking  company,  which,  at  the  time  of  such  paying  out  or  putting  in  cir- 
culation, is  not  redeeming  its  notes  in  gold  and  silver,  nor  any  notes  Issued  by  any 
bank  out  of  this  state,  of  a  denomination  less  than  five  dollars. 
Notes,  fre.,  to        Sec.  27.    All  notes,  bills,  and  other  evidences  of  debt,  excepting  bills  of  exchanffe, 
irikon  pijaUt.     discounted  by  any  banking  company,  shall  be  made,  by  the  terms  thereof,  or  oy 
special  endorsement,  payiible  solely  to  such  company;  and  no  such  evidence  of 
debt  shall  be  assignable,  except  for  collection,  or  for  the  following  purposes :  First 
—To  pay  and  redeem  the  circulating  notes  of  such  company ;  Second— To  pay  other 
liabilities  of  the  said  company :  and  after  such  liabilities  shall  have  been  discharged, 
Third — To  divide  among  the  shareholders  on  their  stock. 
What  tronaio-        Sbo.  28.  All  transfers  of  notes,  bonds,  bills  of  exchange,  and  other  evidences  of 
tions  an  void.      debt,  owing  to  any  banking  company,  or  of  deposits  to  its  credit;  all  assignments 
or  mortgages,  or  other  securities  on  real  estate,  or  of  Judgments  or  decrees  in  its 
favor:  all  deposits  of  money,  bullion,  or  other  valuable  thing  for  its  use,  or  for  the 
use  of  any  of  its  stockholders  or  creditors ;  all  pa3Hnents  of  money  to  either,  made 
after  the  commission  of  an  act  of  insolvency,  or  in  contemplation  thereof,  with  a 
view  to  prevent  the  application  of  its  assets  in  the  manner  prescribed  by  this  act,  or 
with  a  view  to  the  preference  of  one  creditor  to  another,  except  in  payment  of  its 
circulating  notes,  shall  be  held  utterly  null  and  void. 
Ponalty  for  vkda-     Sec.  29.    If  the  directors  of  anv  banking  company  which  shall  have  availed  itself 
tlonof  theproTis-  of  anv  of  tiie  privileges  granted  by  this  act,  shall  knowingly  violate,  or  knowingly 
XMofthliaot     permit  any  of  the  officers,  agents,  or  servants  of  such  company,  to  violate  any  of 
the  provisions  of  this  act,  all  the  rights,  privileges  and  fhinchises  of  said  company, 
derived  from  this  act,  shall  thereby  be  forfeited ;  such  violation  shall,  however,  be 
determined  and  adjudged  by  a  court  of  competent  Jurisdiction,  agreeably  to  the 
laws  of  this  state,  and  the  practice  of  such  court,  before  the  corporation  shall  be 
declared  dissolved;  and  in  case  of  such  violation,  every  director  who  participated  in 
or  assented  to  the  same,  shall  t>e  held  liable,  in  his  personal  and  individual  capaci^ 
for  all  damages  which  the  company,  its  shareholders,  or  any  other  persons,  l>ody 
politic  or  corporate,  shall  have  sustained  in  consequence  of  such  violation. 


Digitized  by 


Google 


J3.] 


BANES  AND   BANKING.  173 


Sec.  30.  Every  preeident,  director,  cashier,  teller,  clerk  or  agent  of  any  banking  oooen  irho  m 
company,  who  shall  embezzle,  abstract,  or  wilftiUy  misapply  any  of  the  moneys.  gaUtj,  to  Iw  tam- 
fands,  or  credits  of  such  company,  or  shall,  without  aathority  fh>m  the  directors,  priaonM,  kc 
issue  or  put  in  circulation  any  of  the  notes  of  such  company,  or  shall  put  in  circula 
don  any  bills  or  notes  purporting  to  be  the  circulating  bills  or  notes  of  such  bank, 
other  than  those  delivered  to  such  bank  by  the  auditor  of  state,  as  provided  for  br 
this  act,  either  with  or  without  the  authority  of  the  directors ;  or  shall,  without  such 
authority,  issue  or  put  forth  any  certificate  of  deposit,  draw  any  order  or  bill  of 
exchange,  make  any  acceptance,  assign  any  note,  bond,  draft,  bill  of  exchange, 
mortgage,  judgment  or  decree,  or  shall  make  any  false  entry  on  any  book,  report  or 
statement  of  the  company,  with  an  intent  in  either  case  to  injure  or  defraud  such 
company,  or  to  ii^f  nre  or  defraud  any  other  company,  body  corporate  or  politic,  or 
ftny  individual  person,  or  to  deceive  any  officer  or  agent  appointed  to  inspect  the 
aflfkirs  of  any  banking  company  in.  the  state,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof,  shall  be  confined  in  the  i>enitentiary  at  hard  labor,  not  less 
than  five  nor  more  than  ten  years. 

Sbc.  31.    It  shall  be  the  duty  of  the  auditor  of  state  to  receive  mutilated  circula-  MutOAtod notes  to 
ting  notes,  issued  by  him  to  any  of  such  banking  companies,  and  to  deliver  in  place  heaxchangod  and 
thereof  other  circulating  notes  to  an  equal  amount;  and  the  said  mutilated  notes,  "^^"^ 
after  a  memorandum  shall  have  been  entered  in  the  proper  book  or  books,  shall  be 
Immed  to  ashes  by  the  said  auditor,  in  the  presence  of  the  secretary  of  state,  and 
the  officer  or  agent  of  said  company  by  whom  the  said  notes  shall  have  been  deliv- 
ered to  the  said  auditor;  and  a  certificate  of  said  burning,  signed  bv  said  auditor, 
shall  be  made  in  the  books  of  the  register,  and  a  duplicate  thereof  given  to  said 
•gent. 

8eo.  32.  The  auditor  of  state  shall  sAYe  to  any  company,  by  whom  any  stock  Powwi  of  attor- 
shall  have  been  deposited  according  to  the  provisions  of  this  act,  powers  of  attorney  ney  to  bo  i  ' 
to  receive  the  interest  or  dividends  thereon,  which  interest  or  dividends  such  com-  by  aadiior. 
pany  may  receive  and  apply  to  its  own  use ;  but  such  powers  of  attorney  shall 
become  void  upon  any  such  company  failing  to  redeem  the  circulating  notes  issued 
bv  such  company :  Provided,  however,  that  whenever  the  price  of  any  of  the  stocks, 
pledged  for  the  security  or  redemption  of  the  circulating  notes  issued  by  any  such 
company  as  aforesaid,  shall  be  at  the  stock  exchange  in  the  city  of  New  York,  for 
four  consecutive  weeks,  at  a  price  or  rate  less  than  the  value  at  which  such  stodc 
•hall  have  been^timated  when  so  deposited  and  pledged,  the  auditor  shall  receive 
and  retain  the  interest  or  dividend  on  such  depreciated  stock,  so  pledged,  until  the 
interest  so  received,  when  added  to  the  market  value  of  stocks  so  pledged,  to  be  as- 
certained as  in  this  section  before  provided,  will  be  equal  in  amount  to  the  amount 
for  which  such  stocks  were  pledged ;  and  he  shall  deposit  the  amount  so  received 
with  any  solvent  banking  company  in  this  state,  at  such  rate  of  interest  as  shall  be 
agreed  upon,  or,  at  the  option  of  tne  company  by  which  such  stocks  were  deposited, 
hnvest  such  interest  or  dividends  in  any  of  the  stocks  by  this  act  authorized,  to  be 
pledged  in  the  name  of  the  auditor  of  state,  in  trust  for  the  banking  company  by 
whom  the  stocks,  on  which  such  interest  or  dividends  may  have  accrued,  shall  have 
been  pledged ;  and  whenever  the  price  of  such  depreciated  stocks,  at  the  New  York 
stock  exchange,  shall  rise  to  the  price  at  which  thev  were  pledged  by  the  company, 
and  so  remain  for  four  consecutive  weeks,  such  mvestment  shall  be  assigned  to 
such  company,  and  all  accruing  interest  on  such  pledged  stock  shall  thereafter  be 
paid  to  such  company. 

Sec.  33.    The  stocks  transferred  to  the  auditor  of  state,  by  any  banking  company,  Auditor  to 
*  r  hf  ...    -      .    .  .    i_  -.-  - 


for  the  security  of  its  cfarculating  notes,  shall  be  held  by  him  exclusively  for  that ' 
purpose,  until  such  notes  shall  be  redeemed,  except  as  hereinafter  provided.  ^>  *^ 

8bg.  34.  If  any  such  banking  company  shall  foil  to  redeem,  in  gold  and  silver  DoHngiMPt  banks 
coin,  any  of  its  circulating  notes  issued  in  pursuance  of  the  provisions  of  this  act,  — how  daatt  with, 
when  payment  thereof  shall  be  lawfully  demanded,  during  the  usual  hours  of  busi- 
ness at  the  office  of  such  company,  the  holder  of  such  note  or  notes,  may  cause  one 
or  more  thereof  to  be  protested  by  a  notary  public,  who  shall,  on  protesting  the 
same,  forthwith  forward  notice  of  such  protest  to  the  auditor  of  state ;  and  after  such 
protest  suflSered,  it  shall  not  be  lawftil  for  the  company  thus  suffering  protest,  to  pay 
out  any  of  its  notes,  discount  any  notes  or  bills,  or  omerwise  engage  in  the  business 
of  banking,  except  to  receive  and  safely  keep  moneys  belonging  to  it,  and  deliver 
special  deposits ;  and  where  the  holder  of  such  notes  shall  cause  more  than  one  to 
be  protested  on  the  same  day,  he  shall  not  receive  pay  for  more  than  one  such 
protest. 

8so.  35.  In  case  any  such  banking  company  shall  fUI  to  pay  and  redeem  its  dr-  BaaH. 
culating  notes  on  demand,  in  gold  or  silver  coin,  as  speclflea  in  the  next  preceding 
section  of  this  act.  the  auditor  of  state  shaU,  within  twenty  days  after  he  shall  have 
Teceived  notice  of  such  failure,  cause  the  stocks  pledged  by  such  company,  or  so 
much  thereof  as  may  be  necessary  to  redeem  the  outstanding  circulating  notes  of 
such  company,  to  be  sold  either  at  the  stock  exchange  in  the  city  of  New  York,  after 
giving  nodce  of  such  sale  to  such  company,  and  also  advertising  the  time  and  place 
of  sale,  with  a  pertinent  description  of  the  stocks  to  be  offeredf  for  sale,  in  two  or 
more  newspapers  published  ^.n  the  citv  of  New  York,  and  in  general  circulation,  for 
not  less  than  ten  consecutive  days  before  the  day  of  sale ;  or  at  the  office  of  the  au- 
ditor of  state,  in  the  city  of  Ck>lumbus,  giving  notice  to  said  company,  and  also 
advertising  in  one  or  more  newspapers,  published  and  in  general  circulation  in  the 
dty  of  Colambns,  and  one  or  more  newspapers  in  general  circulation  in  the  conn^ 
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where  the  office  of  sacli  ftdling  comfMmr  it  sftmlied,  wbtch  adrertisements  shaL 
oontain  the  samejMrtlctilars  as  are  required  herein,  where  sales  are  to  be  made  in 
the  city  of  New  xorlt;  and  out  of  the  proceeds  of  such  sale,  the  auditor  shall  pay 
on  the  circulating  notes  of  such  bank,  as  the  some  may  be  presented,  a  ratable  pro* 
portion  of  the  proceeds  of  such  sale,  not  exceeding  the  amount  due  on  said  notes; 
and  due  notice  shall  be  giren  by  the  auditor,  that  said  notes  will  be  paid  at  the  office 
of  the  auditor  of  state:  Provided,  that  if  any  of  the  circulating  notea  of  such  fbJling 
company  shall  not  be  presented  fbr  redemption  at  the  office  of  the  auditor  of  states 
until  after  the  term  of  two  years  from  the  date  of  the  first  publication  of  the  notice 
to  the  hold^nrs  of  such  notes,  to  present  the  same  at  said  auditor's  office,  the  auditor 
nay  pay  ratably,  to  the  holders  of  the  notes  previously  presented,  if  such  notes  have 
not  been  previously  paid  in  fttll,  whatever  of  Iflie  proceeds  of  such  sale,  remainhig 
In  his  hands,  may  be  needed'  to  ftitly  discharge  such  notes  so  presented.  Whenever 
defkult  Shan  be  made  in  the  payment  of  the  circulating  notes  of  any  banking  com* 
pany,  established  under  the  provisions  of  this  act,  every  stockholder  shall,  for  SQcb* 
notes,  be  individually  liable,  in  proportion  to  the  stock  hekl  by  such  stockholder  in 
such  bank,  to  the  extent  and  to  the  Aill  amount  of  the  respeetivo  shares  of  stock 
owned  in  such  bank  bv  such  stockholder.  Where  a  bank  is  owned  by  less  than  six 
stockholders,  they  shall  be  individually  liable,  as  natural  persons,  fbr  aU>  debts  and 
llabUlties  of  such  bank. 
Sum.  ^0*  96-   The  auditor  of  state  may,  if  he  shall^  deen  thai  t^  interests  of  the  notr 

holders  of  any  insolvent  banking  company  wiU  be  best  promoted  thereby,  with  the 
advice  of  the  treasurer  and  secretary  of  stttte.  hypothecate,  or  sell  at  private  sale^ 
any  of  the  stocks  transferred  to  and  deposited  witti  him  by  such  company,  to  any 
other  banking  company,  or  to  any  individual  person  or  firm,  and  receive  therefor 
either  money  or  the  circulating  notes  of  such  /Idling  company :  Provided,  that  no 
such  stock  shall  be  sold,  at  private  sale,  at  less  than  the  par  value  thereof,  nor  at 
lesa  than  its  selling  price  at  the  Jffew  York  stock  exchange,  at  the  date  of  the  lase 
received  intfbrmation ;  nor  shall  any  such  stock  be  sold  on  credit 
SpMltl  amit  to  Sno.  37.  On  receiving  notice  that  any  such  banking  company  shall  have  com*' 
be  sppotniMU  kc  Bitted  an  act  of  insolvency,  as  hereinbefore  defined,  the  ti^surer  of  state,  the  secr^ 
ttury  of  state,  and  the  auditor  of  state^  or  a  majority  of  them,  shall  i4)point  a  spedal 
agent;  who  snail  immediately  proceed  to  ascertain- whether  such  company  has  refused 
to  pay  its  notes  in  gold  and  silver  coin,  when  lawfully  demanded,  and  report  t» 
ttie  said  tteasurer,  secretary  and  auditor,  the  facts  so  ascertained :  «nd  if,  from  the 
report  so  made,  said  treasurer,  secretary  and  auditor,  or  a  majoritv  of  them,  shaU 
be  satisfied  that  such  company  has  suspended  the  payment  of  its  circulating  notes; 
when'  hiwAilly  demanded,  in  gold  and  silver  coin,  they  shall  fbrthwith  appoint  m 
receiver  or  receivers,  and  require  of  him  or  them  such  bond  and  surety  as  they  Aatt 
deem  proper,  who  shall  proceed  to  take  possession  of  the  books,  records  and  assets 
of  every  description,  of  such  company;  collect  all  debts,  dues  and  other  claims  be* 
longing  to  such  company :  settle,  with  the  approbation  of  an  agent,  to  be  appointed 
by  the  stockholders  ibr  the  protection  of  their  interests :  componna  fbr  all  bad  and 
doubtf\il  debts;  sell  all  real  and  personal  property  of  said  company,  and  to  pay  over 
all  moneys  so  made  to  the  auditor  of  state ;  and  the  auditor  of  state  shall  caustf 
■otiee  to  be  given,  by  advertisement,  in  one  or  more  newspapere  published  in  lh9 
(Aty  of  Columbus,  and  also  in  one  or  more  newspapers  in  general  circulation  in  i!ne 
ODunty  where  the  office  of  such  insolvent  company  shall  be  situated,  for  six  conseo* 
ntive  months,  calling  on  all  persons  who  mav  nave  claims  against  such  company,  to 
make  legal  proof  thereof ;  and  after  the  end  of  one  vear  fh>m  the  first  publication 
of  such  notice,  the  auditor,  after  ftill  provision  shall  have  been  made  fbr  redeeming 
the  circulating  notes  of  such  company,  shall  make  a  ratable  dividend  of  the  monevt 
00  paid  over  to  him.  by  such  receiver  or  receivers^  inclusive  of  moneys  received  bv 
him,  on  sales  of  stock  transferred  to  and  deposited  with  him  by  such  company,  on  aU 
such  claims  as  may  have  been  so  proved ;  and  fVom  time  to  time,  as  the  proceeds- of 
ttie  assets  of  said  company  shall  oe  paid  over  to  him,  the  said  auditor  shall  mak« 
fhrther  dividendfik  as  afbresaid,  on  all  claims  previouslv  proved,  and  the  remainder. 
If  anything,  shall  be  paid  over  to  the  stockholdere  of  the  company,  or  their  legal 
representatives,  in  proportion  to  the  stock  by  them  severally  held :  Provided,  how 
ever,  that  if  anv  banking  company,  against  which  proceedings  have  been  instituted 
MM  prescribed  in  this  section,  on  account  of  any  supposed  act  of  insolvency,  shall 
deny  having  committed  such  act,  such  company  may  apply  to  any  court  of  compe- 
tent Jurisdiction,  to  ex^oin  farther  proceedings  in  the  premises;  and  such  court,  an»r 
citing  the  treasurer,  secretary  and  auditor  of  state,  to  show  cause  why  ftirther  pro- 
ceedings should  not  be  enjoined,  and  after  the  finding  of  a  Jury  that  such  company 
has  not  suspended  the  payment  of  its  notes,  when  legally  presented,  in  gold  and 
silver  coin,  shall  make  an  order,  enjoining  said  treasurer,  auditor  and  secretary  of 
atate,  and  any  receiver  or  receivers  appointed  by  them,  fhmi  all  ftirther  proceecUngt 
on  account  of  such  supposed  act  of  insolvency. 
No  dlrideDds  to  8bo.  36.  If  the  original  capital  stock  of  any  of  such  banking  companies  shaU  in 
i»  m«i«»wb«i  any  manner  be  diminished,  or  any  portion  thereof  be  withdrawn  for  any  purpose 
5JP^  ■Jj'*  *■  whatever,  while  any  debts  or  demands  against  such  company  remain  unsatisfied, 
*"  no.  dividends  shall  thereafter  be  made  on  the  shares  of  the  capital  stock  of  such  com* 

pany,  until  the  original  amount  of  the  capital  stock  shall  be  restored,  either  by  con* 
tributlon  of  the  shareholders,  or  out  of  the  profits  of  the  business  of  such  company 
and  in  case  any  dividend  shall  be  made  while  the  capital  stock  shall  remain  so  dimiii» 
lihed  or  withdrawn,  It  shall  be  the  duty  of  any  oonrt^  having  competant  jnrisdiotk>o> 


Digitized  by 


Google 


la] 


BANKS  Aim  BANKma.  175< 


kt  mak^  the  necetSMrj  orden  and  decree  for  closing  the  alTaiTS  of  smch  eompanj,  and 
4iriding  its  effects  among  its  creditors  and  shareholders,  as  in  this  act  provided. 

Sic.  39.  AU  fees  for  protesting  the  notes  issaed  by  any  such  banking  company,  F«wi 
ahall  be  paid  by  the  person  piocuring  the  protest  to  be  made,  and  such  company 
ihall  be  liable  therefor,  but  no  part  of  the  stoclis  pledged  by  such  company  to  the 
toditor.  shall  be  applied  to  the  payment  of  such  fees;  and  all  expenses  incurred  in 
conducting  the  sale  of  any  such  pledged  stocks,  and  advertisements  thereof,  shall  be 
paid  oat  of  the  proceeds  of  such  sales. 

8ko.  40.    The  stockholders  collectively,  of  anv  banking  company,  shall  at  no  time  StookholdenahaU 
be  liable  to  such  company,  either  as  principal  debtors  or  sureties,  or  both,  to  an  not  be  liable  to 
amount  greater  than  two-ftftfas  of  the  amount  of  capital  stock  actually  paM  in  and  bank  beyond  two- 
temaining  undiminished  by  losses  or  otherwise,  nor  sball  the  dtreeters  oe  so  liable  JJJJf  ^  «*I>*^ 
by  the  by-laws  of  such  company,  adopted  by  its  steekholderB  to  regulate  such  liabil-  '^'^^'^ 
ioes;  and  it  shail  be  the  duty  of  the  auditor,  treasurer;  and  secrotary  of  state,  or  a 
minority  of  them,  as  often  as  one*  in  each  year,  to  appoint  seme  suttaMe  person  in 
the  vicinity  of  each  banking  company,  who  shall  not  tw-a  steckholder  in  any  bank 
of  this  state,  who  shall  have  power  to  make  a  thorough  examination  into  all  the 
affUrs  of  the  bank  which  be  magF  be  appointed'  to  examine;  and,  in  so  doing,  to 
examiBe  any  of  the  oflleers and  agent»bf  such  bank,  on  oath;  and  such'  agent  shall 
make  a  detailed  report  of  the  condition  of  such  bank  te  the  aaditnv  of  stats;  and 
the  banking  companies  herein  authorized  shall  be  subject  to  any  other  visitorial 
powers  authorized  by  law;  and  every  agent  appointed,  as  in  this  section  provided, 
shall  receive  for  his  serviees  at  the  rate  of  two  dollars  for  each  dav  by  him  employed 
in  such  examination,  and  two  dollars  for  every  twenty-five  miles  he  shall  necessarily 
travel,  in  the  performanea  of  his-dn^,  which  shall  be  paid  by  the  banking  company 
by  him  examined. 

Sac.  41.  Whenever  any  banking  company,  being  desirous  to  diminish  the  amount  How  a  eompaaj 
of  its  circulating  notes,  shall  deliver  to  the  auditor  of  state  any  portion  of  such  notes,  may  dimlniih  ta  , 
not  less  in  amount  at  any  one  time,  than  five  thousand  dollars,  to  be  destroyed,  the  cixcoladon. 
auditor  shall  destroy  the  same,  as  prescribed  in  this  act,  and  shall,  thereupon,  trans- 
fer and  deliver  to  such  company,  cerCiffcates  of  ftmded  debt  deposited  with  him  br 
such  company,  to  an  amount  equal  to  the  amount  of  notes  so  delivered  up :  Provided, 
that  the  amount  of  such  certificates  remaining  with  the  auditor,  shall  not  thereby  be 
reduced  below  the  amount  of  the  capital  stock  of  such  company  at  that  time  paia  In, 
nor  in  value,  estimating  the  same  at  their  current  price  in  the  city  of  New  York, 
below  the  amount  of  circulating  notes  still  retained  by  such  company :  nor  shall  the 
auditor  be  required  to  re-transfer  such  certificates,  in  fractional  sums  of  less  than  one 
thousand  dollars ;  and  whenever  anv  such  company,  being  desirous  of  relinquishing 
ita  banking  business,  shall  have  paid  at  least  eighty-five  per  centum  of  the  maximum 
amount  of  its  circulating  notes^  and  shall  have  deliverea  the  same  to  the  auditor  of 
stale,  to  be  destroyed,  and  shall  have  provided  means  and  given  security,  to  the  sat- 
isfeotion  of  the  treasurer,  secretary,  and  auditor  of  state,  for  the  redemption  of  its 
outstanding  notes  of  circulation,  at  the  place  where  the  office  of  such  company  was, 
established,  and  shall  have  given  notice  thereof,  by  advertisement,  for  six  consecu- 
tive months,  in  two  newspapers  of  general  circulation,  published  in  Columbus,  and 
at  least  one  published  in  the  city,  town,  oi  village  where  the  office  of  such  compauT 
is  located,  it  shall  be  lawfU  for  the  auditor  of  state  to  re-transfer  and  deliver  to  such 
company,  all  the  certificates  of  ftinded  debts  previously  pledged  with  him,  by  such 
company,  and  thereupon,  all  the  corporate  powers  of  such  company,  except  such  as 
shall  be  necessary  to  close  up  its  affairs,  shall  cease,  d 

Sbo.  42.    Each  company  shall  be  liable  to  pay  the  holder  of  every  bill  or  note  put  Damagei  ftnr  ra- 
in circulation  as  monev,  by  such  company,  the  pavment  of  which  shall  have  been  taatl  to  redtna 
demanded  and  refhseo,  and  upon  all  its  drculatntg  notes  or  bills>  without  such  i^otes* 
demand  and  refusal,  after  such  company  shall  have  suspended  generally,  the  pay- 
ment of  its  notes  or  bills,  in  gold  or  silver  coin,  damages  thereon,  in  lieu  of  interest, 
at  the  rate  of  fifteen  per  centum  per  annum,  from  the  time  of  such  re^isal  or  sus- 
pension, as  the  case  may  be,  until  such  company  shall  resume  the  payment  of  its 
notes  in  gold  or  silver  coin,  and  shall,  in  case  of  snoh  general  suspension,  have  given 
three  weeks  notice  of  such  resumption  in  one  newspaper  in  general  emulation  in 
the  county  where  the  principal  oraoe  of  such  banking  company  is  located,  and  in 
one  newspaper  published  in  the  city  of  Columbus :  Provided,  that  nothing  in  this 
aet  oontaineid,  shall  be  construed  so  as  to  authorize  &  continuance  of  banking  busi- 
ness under  this  act,  after  the  yeai*  1872. 

8bc.  43.  The  president  and  cashier  of  every  company,  formed  pursuant  to  the  Ugtof  shanhoid 
provisions- of  this  act,  shall,  at  all  times,  keep  a  true  and  correct  list  of  the  names  era  and  amount 
sf  all  the  shareholders  of  such  company,  and  the  amount  of  stock  owned  by  each,  of  stock  to  be 
and  shall  file  a  copy  of  such  list  in  the  office  of  the  recorder  of  the  county  where  kept  and  flk^ 
any  office  of  such  company  mav  be  located,  and  also  in  the  office  of  such  company,  ^th  recorder  of 
and  also  in  the  office  of  die  auditor  of  state,  in  the  months  of  January  and  July,  m  <^^^* 
every  year. 

See.  44.  No  banking  company  shall  commence  the  business  of  banking  under  When  banUng 
this  act,  until  such  company  shall  have  deposited  with  the  auditor,  the  securities  company  may 
required  by  law,  equal  in  amount  to  sixty  per  centum  of  the  capital  stock  of  such  commence  bo- 
banking  company.  sineM. 

Sbo.  45.    No  banking  company,  as  such,  shall  issue,  or  put  in  circulation  any  Penalty  for  olxva 
tircniating  note  or  notes  of  said  company,  unless  the  same  shall  be  made  payable  ladng    anaath» 
on  demand  and  without  interest;  and  every  violation  of  this  section,  by  any  officer  riaed  notee; 
(a)Be9ealed.   Sapplled,  Sap.  8B. 
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or  member  of  a  banking  company,  or  any  officer  or  agent  thereof,  shall  be  deemed 

and  adjudged  a  misdemeanor,  pxxnishable  by  fine  or  imprisonment,  or  both,  in  tbe 

discretion  of  the  court  haying  cognizance  thereof;  each  btfbk  established  by  virtae  of 

—And  nsQiy.         this  act  shall  be  subject  to  the  provisions  of  **  an  act  to  restrain  banks  from  taking 

nsnry,"  passed  March  19, 1850. 
No  bank  to  par-      Szo.  45.    If  any  bank  or  banking  company  shall  purchase,  buy  in,  or  take  up,  di- 
chaae  its  notes  at  rectly  or  indirectly,  any  of  their  circulating  notes,  of  an  amount  less  than  what  if 
a  diacoant.  ^^^  thereon,  all  the  stockholders  of  any  such  bank  or  banking  company  shall  be  lia- 

ble, in  their  individual  and  in  their  corporate  capacity,  for  all  sum  or  sums  for  which 
any  such  circulating  bills  or  notes  shall  be  so  purchased  below  their  par  value,  and 
any  interest  that  may,  at  the  time,  be  due  thereon,  together  with  twenty-five  per 
centum  penalty  upon  all  such  sum  or  sums. 
OoaflietiKg  laws  Sio.  47.  All  laws  now  in  force,  which  are  applicable  to  the  banking  oompanief 
repealed.  herein  authorised,  and  which  conflict  with  the  provisions  of  this  act,  are  repealed,  bo 

far  as  the  same  may  be  applicable  to  the  banking  companies  herein  anthorlMd. 

An  act  supplementary  to  the  above  act  was  passed  April  11, 1850,  authorising  the 
ezohange  of  stocks  of  certain  states  for  dronlating  notes  (58  vol.  Stat.  135),  and  was 
repealed  AprU  0, 1859.    50  voL  Stat.  231. 


CHAPTER  15. 

BASTARDY. 

SBOnOM 

1.  OompUdnt  to  authorise  the  issue  of  a  war-  jury ;  mother  competent  witness,  unless, 

rant  against  pntative  &ther.— Form  of  a  etc. 

warrant. — Proceedings  thereon,  etc,  be-  6.  Proceedings  of  the  court  upon  a  verdict,  or 

Ibre  the  Jostioe.  plea  of  guilty. 

8.  When  tnutees  of  township  may  prosecute  7.  Acts  repetUed.— When  this  act  took  eflbot. 

suit  against  pntatiTe  ikther.  8.  When  defendant  admitted  to  ball  in  bas- 

8.  Justice  may  order  putative  fkther  to  enter  tardv  cases. 

into  recognisance,  who,  fidllng,  may  be  9.  Bepeallng  clause. 

committed.  10.  Directors  of  the  poor,  etc,  may  institnte 

4.  When  recognisance  may  be  continued  or  suits. 

renewed  at  the  appearance  term  of  the  11.  Warrant  may  be  served  in  any  county  in 

court.  the  state. 

6.  On  plea  of  not  guilty,  issue  to  be  tried  l^  IS.  Oondifl<m  of  bond  Ibr  support  of  child. 

An  Act  for  the  maintenance  and  support  of  illegitimate  children. 
IPumd  AftrMonr,  S,  1824.    Tboh  ^9dt  Jwm  1, 1824.    39  vol.  flhK.  433.] 

(1.)  Section  I.    Be  U  enacted  hy  the  General  Attemhly  of  the  State 

Complaint  to  an-  of  Ohio^  That,  on  Complaint  made  to  any  justice  of  the  peace  in  this 

^m^rmnt*^  State,  bj  any  unmarried  woman  resident  therein,  ^  who  shall  hereafter  bo 

against  pntative    deliyered  of  a  bastard  child,  or,  being  pregnant  with  a  child  which,  if 

^^^'  bom  alive,  may  be  a  bastard,  accusing,  on  oath  or  affirmation,  any  per* 

son  of  bein^  the  father  of  said  child,  me  justice  shall  take  such  accusa* 

rorm  3i  warrant,  tion  in  writing,^  and  thereupon  issue  his  warrant,  directed  to  the  sherifl^ 

coroner,  or  constable  of  any  county  of  this  state,  commanding  him  forth* 

with  to  bring  such  accused  person  before  said  justice,  to  answer  to  such 

complaint:'  and  on  return  of  such  warrant,  the  justice,  in  the  presence 

1  As  to  prosecution  by  trustees  of  township,  etc.,  see  sec.  (10)  of  this  Chapter. 

3  It  should  appear  in  the  complaint  or  proceedings  that  the  complainant  is  an  «m- 
married  woman.  Edwards  v.  An^^,  8  Ohio  Rep.  376  •,  JDevinney  v.  State,  Wright's 
Bep.  564.  It  is  said  the  suit,  if  carried  on  in  the  name  of  the  state,  should  appear  to 
be  OH  the  complaint  of  the  female ;  but  that  it  is  more  proper  to  carry  on  the  suit  in  the 
name  of  the  party  complaining.  Wright's  Bep.  664.  The  prosecuting  attorney  if 
not  bound  to  attend  to  tnese  suits.    Id, 

s  As  to  service  of  the  warrant  in  any  county  of  the  state,  see  see.  (11)  of  this  Chap* 
ter. 
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of  the  accnsed  person,  shall  examine  the  complainant  under  oath,  re-  Proceedings 
specting  the  cause  of  her  complaint :  and  sucji  accused  person  shall  he  foiS^'jSrttoJ?* 
allowed  to  ask  the  complainant,  when  under  /ath,  any  questions  he  may 
think  necessary  for  his  justification ;  all  of  which  questions  and  answers, 
together  with  every  other  part  of  the  examination,  shall  be  reduced  to 
writing  by  the  justice  of  the  peace ;  and  if,  on  such  examination,  the 
party  accused  shall  pay,  or  secure  to  be  paid,  to  the  complainant,  such 
sum  or  sums  of  money  or  property  as  she  may  agree  to  receive  in  full 
satisfaction ;  and  shall  further  give  bond  to  the  overseers  of  the  poor  ^  of 
ihe  township  in  which  said  complainant  shall  reside,  and  their  succes- 
sors in  office,  conditioned  to  save  such  township  ^ee  from  all  charges 
toward  the  maintenance  of  said  child,  then  and  in  that  case,  the  justice 
shall  discharge  the  party  accused  out  of  custody,  on  his  paying  the 
costs  of  prosecution :  Provided,  that  the  agreement  aforesaid  shall  be 
made  or  acknowledged  by  both  parties,  in  the  presence  of  the  justice, 
who  shall  thereupon  enter  a  memorandum  of  the  same  upon  his 
docket.  * 

(2.)  Seo.  n.     That,  when  any  woman  has  a  bastard  child,  and  neg-  When  trustees  or 
lecte  to  bring  a  suit  for  its  maintenance,  or  commences  a  suit  and  fails  to  ^JScnt?^^ 
prosecute  to  final  judgment,  the  overseers  of  ihe  poor,  ^  in  any  township  ^^*  potatiTe 
mterested  in  the  support  of  any  such  bastard  child,  where  sufficient  se-       ^ 
curity  is  not  ofiered  to  save  the  township  from  expense,  may  bring  a 
suit,  in  behalf  of  the  township,  against  him  who  is  accused  of  begetting 
such  child,  or  may  take  up  and  prosecute  a  suit  begun  by  the  mother 
of  the  child. 

(3.)  Seo.  III.     That  in  case  such  accused  person  does  not  comply  jnstice  may  order 
with  the  provisions  in  the  first  section  of  this  act  contained,  the  justice  JnSf  tot5^*^J)^ 
to  whom  such  complaint  was  made  shdll  bind  such  person  in  a  recogni-  nizanoe,  whoT&Q. 
xance  to  appear  at  the  next  court  of  common  pleas,  with  sufficient  SStSf^  ^  *^°*' 
security,  in  a  sum  of  not  less  than  two  hundred  dollars  nor  more  than 
five  hundred  dollars,  for  the  benefit  of  the  township  in  which  such  bas- 
tard child  shall  be  l3om,  to  answer  such  accusation,  and  to  abide  the 
order  of  the  court  thereon,'  and  on  neglect  or  refusal  to  find  such  se- 
curity, the  justice  shall  cause  him  to  be  committed  to  the  jail  of  the 
county,  there  to  be  held  to  answer  to  such  complaint.^ 

(4.)  Sec.  IV.     That  if,  at  the  time  of  such  court,  the  woman  be  not  ^"^©n  "*^'* 
delivered,  or  be  unable  to  attend,  the  oourt  shall  order  the  renewal  of  Snued"©?  renew- 
the  bonds  of  recognizance,  that  the  accused  person  shall  be  forthcoming  jS'c?*tem*ofths 
at  the  next  court  after  the  birth  of  the  child  at  which  the  mother  of  oourt. 

1  Read  ''  trastees  of  townsMp  :'*  see  Chap.  86,  seos.  (1)  and  (2).  See  post,  p.  180. 

2  The  mother  of  a  hastard  dhild,  after  the  reputed  father  has  been  recognized  by  a 
justice  of  the  peace,  on  complaint  instituted  by  her  under  this  act,  has  no  power  to 
Mtae  for  or  release  his  liability.  Perhim  r.  Mobley,  4  Ohio  St.  Rep.  668.  The  liabil- 
i^  of  the  father  is  created  by  the  statute  and  designed  for  the  security  of  the  public 
against  the  support  of  the  child,  by  compelling  him  to  make  the  necessary  provision 
tiierefor ;  and  can  only  be  settled  by  the  mother  while  the  complaint  is  pending  before 
the  justice,  and  upon  giring  security  to  the  township  in  which  she  resides  against  all 
liability  for  such  support.    lb,  668.    * 

In  an  action  on  a  promissory  note  giren  by  a  party  in  custody  before  a  justice  of 
the  peace,  on  a  charge  of  being  the  father  of  a  bastard  child,  to  the  mother  of  such 
ehild,  for  a  compromise  of  such  prosecution,  and  for  the  support  of  the  child,  the  facts 
that  the  agreement  of  compromise  was  not  acknowledged  before  the  justice,  that  no 
memorandum  of  the  same  was  entered  on  his  docket,  and  that  no  bond  was  giren 
conditioned  that  the  child  should  not  become  a  township  charge,  con^tute  no  defense 
to  the  action.  Nor  does  the  defendant's  answer  in  such  action,  averring  that  the 
child  "  lived  but  a  few  days  after  birth,"  and  that  no  expenses  were  incurred  in  the 
ffimport  of  such  child,  state  facts  sufficient  to  constitute  a  defense  to  the  action.  MaX" 
wSfr.  CampbeU,  8  Ohio  St.  Bep.  266. 

Z^  to  discharge  of  the  defendant  on  recognisance  and  as  to  maintenance,  etc.,  of 
defendant  while  in  jail,  see  post  sec.  (8)  of  this  Chapter. 
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said  child  shall  be  able  to  attend ;  and  the  continuance  of  such  bonda 
shall  be  entered  by  order  of  said  court,  unless  the  security  shall  object 
thereto,  and  shall  have  the  same  force  and  effect  as  a  recognizance  taken 
in  court  for  that  purpose. 
^uiH^^wto^h^      (^'^  ^^^*  ^'     That  when  such  accused  person  shall  plead  not  guilty 
friod^byji^;       to  such  chargc  bcforc  the  court  to  which  he  is  recognized,  the  court 
shall  order  ihe  issue  to  be  tried  by  a  jury ;  and,  at  me  trial  of  such 
issue,  the  examination  before  the  justice  shall  be  given  in  evidence  j 
witn^L^'SEiiir*  ""^^  ^^®  mother  1  of  the  bastard  child  shall  be  admitted  as  a  competent 
etc.  witness,  and  her  credibility  be  left  to  the  jury :  Provided,  always,  that 

no  woman  shall  be  admitted  as  a  witness,  as  aforesaid,  who  has  been 
convicted  of  any  crime  which  would  by  law  disqualify  her  firom  being  a 
witness  in  any  other  case :  and  on  the  trial  of  the  issue,  the  jury  shall, 
in  behalf  of  the  man  accused,  take  into  consideration  any  want  of 
credibility  in  the  mother  of  the  bastard  child  ;  also,  any  variations  in 
her  testimony  before  the  justice  and  that  before  the  jury;  and  also,  any 
other  confession  of  her,  at  any  time,  which  does  not  agree  with  her  tes- 
timony; or  any  other  pleas  or  proofe  made  and  produced  on  behalf  of 
such  accused  person. 
Pn>oeediB«iorti»      (6.)  Seo.  VI.     That,  in  case  the  jury  find  ^e  defendant  guilty,  or 
dic/orptaS  o7**  sucn  accused  person,  before  the  trial,  shall  confess  in  court  that  the  ac- 
guiity.  ousation  is  true,  he  shall  be  judged  the  reputed  father  of  such  child,' 

and  shall  stand  charged  with  the  maintenance  thereof,  in  such  a  sum  or 
sums  as  the  court  may  order  and  direct,  with  payment  of  costs  of  prose- 
cution ;  and  the  court  shall  require  the  reputed  father  to  give  security 
to  perform  the  aforesaid  order  ;^  and  in  case  the  said  reputed  father 
shall  neglect  or  revise  to  give  security  as  aforesaid,  and  pay  the  costs  of 
prosecution,  he  shall  be  committed  to  the  jail  of  the  county,  there  to 
remain  till  he  shall  comply  with  the  order  of  the  court:*  Provided, 
that  such  putative  father  confined  in  prison  for  not  complying  with  the 
sentence  and  ord«r  of  the  court,  as  in  this  section  provided,  shall  be 
entitled  to  the  beneit  of  the  prison  rules,  and  of  the  act  for  the  relief 
of  insolvent  debtors,^  k^  the  same  manner  and  upon  the  same  principles 
as  persons  imprisoned  for  debt 
Acts  repealed.  (7.)  Seo.  VII.     That  th«  act  entitled  "an  act  for  the  maintenance 

a.  and  support  of  illegitimate  children,"  passed  February  twentieth,  one 

thousand  eight  hundred  and  five,  and  "  an  act  in  addition  to  the  act  to 

1  Tke  oanee  ean  not  be  tried  in  the  oonrt  of  oommon  pleai  withoat  the  presenoe  and 
testimony  of  the  mother  of  the  illegitimate  ohlld.  Baxter  y.  Oohanbia  Ibwuhipt  16 
Ohio  Rep.  66. 

e  An  order  for  the  maintenance,  without  the  judgment  of  the  oonrt,  that  the  de- 
fendant ie  the  reputed  father  of  the  ohild,  is  erroneou.  J)emmuu  y.  T&«  SlaU, 
Wright's  Rep.  664. 

4  If  the  child  die,  the  order  of  maintenanee  for  the  future  is  inoperatiye,  and  tha 
■urety  is  only  liable  £or  the  amount  due  at  ^e  death  of  th«  ohild,  with  inteieit. 
State,  etc,  y.  MiteheU  et  al.,  Wright's  Rep.  464.  The  order  of  maintenanee  is  a  Judg- 
ment, upon  whidi  exeontion  may  go  of  eourse,  without  resort  to  the  bond  to  perform 
the  order,  and  can  not  be  impeached,  collaterally.  Leeeee  of  Darby  v.  Carton,  9  Ohio 
Rep.  149. 

ft  The  order  of  the  court  to  commit  is  sufficient  authority  to  the  sheriff,  and  no  other 
mittimus  is  required.    State  y.  Heathmanf  Wright's  Rep.  690. 

6  An  order  for  the  maintenance  of  an  illegitimate  child  is  not  subject  to  the  act  of 
bankruptcy,  and  the  putatiye  father  can  not  be  discharged  from  the  order  by  taking 
the  benefit  of  the  bankrupt  act  ffawee  y.  Cooluey  et  al.,  13  Ohio  Rep.  242.  Whera 
(he  putative  father  applies  for  the  benefit  of  the  insofyent  act,  and  is  afterward  declared 
a  bankrupt  under  the  act  of  congress,  his  effects  in  the  hands  of  the  commissioner  of 
insolvents  will  be  applied  to  the  satisfaction  of  the  order  of  the  court  in  fkyor  of  tha 
mother,  notwithstanding  the  bankruptcy.  She  has  preference  over  the  assignee  li 
bankruptcy.    Ih.  242. 
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provide  for  the  maintenance  and  support  of  illegitimate  children,"  Chaae,U70. 
passed  December  twelfth,  one  thousand  eight  hundred  and  twenty,  be 
and  the  same  are  hereby  repealed. 

This  act  shall  take  effect  and  be  in  force  from  and  after  the  first  day  JJj^j^  ^^  ** 
of  June  next. 


An  Aet  anpplemeiitftry  to  "  ftn  Mt  fbr  the  maintenanoe  and  support  of  illegitimate 
ohildren/'  passed  Febraary  2, 1824. 

[AMMdJronA  11, 1853.    Si  vol.  SUa.  411.} 

(8.)  Seo.  L  Be  It  enacted  hy  the  General  Assembly  of  the  State  of  ^^^J^^ 
Ohio,  That  when  any  defendant  to  a  complaint  of  bastardy,  shall  have  in  bMtardy  cmob. 
been  committed  to  jail,  on  neglect  or  re&sal  to  find  the  security  re- 
quired by  the  third  section  of  the  act  to  which  this  is  supplementary, 
or  on  failure  of  such  defendant  to  renew  his  recognizance  as  required 
by  the  fourth  section  of  said  act,  it  shall  be  lawrol  for  any  judge  of 
the  supreme  court,  judge  of  the  common  pleas  within  his  district,  or 
probate  judge  within  his  county,  to  admit  such  defendant  to  bail,  by 
recognizing  him  Ib  such  sum,  and  with  such  securities  as  such  judge 
shall  deem  proper,  conditioned  for  the  appearance  of  such  defendant 
before  the  proper  court,  to  answer  the  complaint  under  which  he  stands 
ohaiged ;  and  for  takine  such  bail,  the  said  judge  may,  by  his  special 
warranty  under  his  hand  and  seal,  require  the  sheriff  or  jiulor  to  bring 
such  ddenduit  before  him,  at  the  court  house  of  the  proper  county,  at 
such  time  as  in  such  warrant  the  judge  may  direct :  Provided,  that  in 
fixing  the  amount  of  bail,  the  judge  admitting  the  same  shall  be  gov- 
erned in  the  amount  and  quality  of  bail  required  by  the  third  section 
of  the  act  to  which  this  is  supplementary. 

r9-)  Sao.  n.     That  the  act  passed  March  eighth,  eighteen  hundred  B<^?«*"ng  <i>«»ie. 
and  forty-five,  entitled  "an  aet  in  addition  to  the  act  entitled  ^an  aet 
for  the  maintenance  and  support  of  illegitimate  children,'"  passed  43 T.stat. 66. 
February  second,  eighteen  hundred  and  twenty-four,  be,  and  the  same 
18  hraeby  repealed. 

An  Aet  to  amend  an  aet  entitled  '^  an  aet  for  tlie  maintenanee  and  tnpport  of  ille|^tl- 
mate  efaildren,"  passed,  Febraary  2,  IBM. 

[l\uw<JlilnMryM,1848.    46  vol.  Ail.  M.] 

(10.)  SlO.  1.    Be  it  enacted  by  the  (hneral  Assembly  of  (he  State  of  Dinoton  of  the 
Ohio,  That  when  any  womwi  has  a  bastard  child,  who  now  is  or  may  S^to^tSt!**"* 
hereafter  become  a  pauper  in  any  county  poor  house  in  any  county  in  nits. 
this  state,  shall  neglect  to  bring  a  suit  for  the  maintenance  of  such 
child,  or  commence  a  suit  and  fails  to  prosecute  to  final  judgment,  the 
directors  of  the  poor  house  in  any  county,  or  the  trustees  of  any  town- 
ship, interested  in  the  support  of  any  such  bastard  child,  where  suffi- 
cient security  is  not  offered  to  save  the  county  from  expense,  may  bring 
a  suit  in  belialf  of  the  county  against  him  who  is  accused  of  begetting 
such  child,  or  may  take  up  and  prosecute  a  suit  begun  by  the  mother 
of  the  child. 

(11.)  Sso.  n.  That  the  warrant  authorized  to  be  issued  by  the  ^t  ^^^^*  °^7  ^* 
to  which  this  is  an  amendment,  against  any  accused  person,  shall  au-  ooonty'Si^ 
thorize  and  empower  the  offLcer  to  which  it  is  directed,  to  pursize  and  "^*^ 
take  the  accused  person  in  any  county  in  this  state,  and  to  bring  said 
accused  person  before  the  justice  who  issued  said  warrant,  to  answer 
the  complaint  made  against  him. 
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An  Mt  to  amend  the  act  entitled  ''an  act  for  the  maintenance  and  support  of  illegiti- 
mate children." 

[Pamtd  March  19, 1860.     46  vol  Sat.  61.] 

Condition  of  bond  (12.)  Sec.  I.  Be  it  enacted  hy  the  General  Assemhlt/  of  the  State  of 
^ropport  of  Ohio,  That  wheneyer  bond  shall  be  given  by  any  person  charged  widi 
being  the  father  of  an  illegitimate  child,  under  the  provisions  of  the 
act  to  which  this  is  an  amendment,  the  condition  of  said  bond  shall  be 
that  said  bastard  child  shall  not  become  a  township  charge  upon  any 
township  in  this  state. 


CHAPTER  16. 

BENEVOLENT  INSTEPUTIONS. 

nonOM  8S0TIOM 

The  board  of  trusteee ;  term  of  office,  oath,   29.  Indigent  persons  orer  twenty-one. 

etc  80.  Former  prorisions,  ae  to  certain  pej  popOe, 
8.  ^Powers.  repealed. 

8.  President  and  eecretary.  81.  Pnpils  to  be  maintained  at  expense  of  state. 

4.  Gommittee  ad  Interim.  88.  How  deaf  and  dumb  poptls  supported. 

5.  Meeting  and  reports  of  board ;  88.  Their  clothing. 

6.  Their  nsitations,  and  report  thereot  84.  Bepealing  clause. 

7.  ^pealed  by  sec.  (36).]  86.  How  claims  against  aathentlcated  and  paid, 

8.  Compensation  of  tmatees.  etc. 

9.  When  act  to  take  effistct.  86.  Tmatees  of  blind  and  deaf  and  dnmb  asy* 

10.  Boads,  streets,  etc,  on  grounds  of  pubUo  in-  lums.— Their  oath. — ^Tenns  of  office. 

Btitntions.  37.  President  and  secretary. 

11.  Salaries  of  superintendents  of  blind,  and  88.  Powers  of  board.— Limit  of  salaries. 

deaf  and  dumb.  89.  Beports. 

12.  Steward.  40.  Yisitatlons. 

18.  Bepeallng  finrnar  acts.  41.  Superintendents. 
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14.  Location  of  the  asylum,  etc  44.  Adrances  of  money  to  meet  current  expensse. 
16.  Powers  of  trustees.  —Steward's  accounts. 

16.  Pupils  ttom  other  states.  46.  Trustees  and  officer*  to  hare  no  intsieit  in 

17.  Former  laws  repealed.  contracts,  etc 

18.  Who  may  be  admitted  as  pnpils.  46.  Bxpenses  of  trustees. 

19.  Supported  at  the  expense  of  the  state,  and  47.  Sections  repealed. 

their  number.  48.  Ohio  state  asylum  Ibr  idiots  established ; 

90.  Number  of  indigent  pupils.  49.  —Trustees. 

21.  How  long  pnpils  may  stay.  60.  Buildings ; 

22.  Indigent  pupils  oter  twenty  yean  of  age.  61.  — Supoiintendent  and  teachers. 
28.  Trustees*  general  powers.  62.  ^-laws. 

24, 26.  To  receiTe  pnpils,  and  upon  what  terms.  63, 64, 66.  What  youth  to  be  admitted* 

26.  To  purchase  books,  flimiture,  etc  66.  Site  for  permanent  location. 

27.  Indigent  pupils.  67.  Appropriation. 

28.  How  long  pupils  may  stay. 

An  Aot  to  reorganise  the  benerolent  institutions  of  the  state  of  Ohio. 
[PlBMa(f4prfl28,1862.    2boft  ^«o<>ir«<  IToiiday  In  Jmim,  1863.    60  voL  BtaL  19i.] 

ibe  board  of  tnis-      GO  SECTION  I.     Be  it  enacted  hy  the  General  Assembly  of  the  Sta^te 
*^J  of  Ohio,  That  the  asylum  for  the  insane,  the  institutions  for  the  edu- 

cation of  t^e  deaf  and  dumb,  and  for  the  education  of  the  blind^  be 
placed  under  the  control  of  a  board  of  trustees,  consisting  of  nine 
members;  three  of  which  board  shall  be  selected  from  the  city  of 
Columbus,  or  its  vicinity,  and  the  remaining  six  to  be  selected  from  the 
different  portions  of  the  state,  no  two  of  whom  shall  be  residents  of  the 
same  cotinty,  which  shall  be  denominated  the  board  of  trustees  for  the 
—Terms  of  office,  beneYoleni  institutions,  who  shall  each  take  an  oath  faithfully  to  dis- 
oath,  etc.  charge  the  duties  required  of  them  by  law;  and  the  said  board  shall  be 


1  As  to  Innatio  asylnm,  see  Lunatics  and  Astlum  for.  Chap.  70. 
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appointed  immediately  after  the  passage  of  this  act,  as  provided  for  in 
me  constitution;  the  three  first  named  shall  be  appointed  for  two 
years;  the  three  second  named  for  four  years;  and  the  three  last 
named  for  six  years;  and  after  their  terms  of  service  shall  successively 
expire,  three  others  shall  be  appointed  in  like  manner,  for  the  term  of 
six  years.^  a 

(2.)  Sso.  II.     That  to  the  board  of  trustees  shall  be  committed  all  Powan. 
Ihe  powers  for  the  government  and  regulation  of  the  institutions  above 
named,  now  held  by  the  several  boards  of  .trustees  of  these  institutions, 
which  boards  of  trustees  it  shall  supersede,  from  and  after  the  time  spe- 
cified in  this  act.i  a 

(3.)  Seo.  m.    That  the  board  of  trustees  shall  appoint  from  their  Pmidaiit  and 
own  number,  a  president,  to  preside  at  its  meetings,  and  a  secretary,  to  •Mretaiy. 
record,  alttest  and  preserve  its  proceeedings.^  tt 

(4.)  Seo.  IY.    That  the  board  shall  appoint  ^m  its  own  number  a  committee  ad 
committee  of  three  for  the  institutions  aforesaid,  which  committee  shall  intMi«n. 
have  control  of  the  respective  institutions  during  the  interim  of  the 
stated  meetings  of  the  board ;  all  their  acts,  however,  shall  be  subject 
to  the  decbion  of  the  whole  board,  at  its  stated  meetings.^  a 

(5.)  Seo.  Y.  That  the  board  shall  meet  annually  on  the  first  Mon-  Meetinn  and  n. 
day  in  December,  at  which  time  the  committee  above  named,  and  also  p*'^®' **<*^5 
the  superintendents  of  the  several  institutions,  shall  present  their  writ- 
ten reports,  which  reports  shall  contain  the  names  of  each  and  every 
person  employed  about  the  several  institutions,  and  also  the  amount 
paid  to  each  person,  which  reports  shall  be  approved  by  the  board,  and 
presented  to  the  governor,  as  provided  for  in  the  constitution.  ^  a 

(6.)  Seo.  YI.  That  there  shall  be  visitations  and  thorough  exam-  »Th«ir  iidt*. 
inations  of  the  several  institutions,  monthly  by  one,  and  semi-annually  by  S^ot"^  '*'**^ 
a  majority  of  the  trustees,  and  annually  by  the  whole  board  of  trustees, 
which  board  shall  draw  up  and  preserve  a  detailed  report  or  record  of 
the  proceedings  of  the  several  institutions  under  their  charge,  which 
record  shall  be  subject  to  the  command  of  the  general  assembly,  and 
open  at  all  times  to  the  committees  on  benevolent  institutions.  ^  a 

(7.)  Seo.  Vn.^ 

(8.;  Seo.  YIU.     The  trustees  provided  for  in  this  act  shall  perform  OompenMtkm  d 
all  the  duties  required  of  them  gratuitously :  Provided,  however,  that  **'*»*«^ 
they  shall  be  entitled  to  have  their  necessary  expenses  paid  during  the 
time  they  may  be  actually  engaged  in  the  discharge  of  their  official 
dutiee.^  a 

(9.)  Seo.  IX.  That  this  act  shall  take  effect  firom  and  after  the 
first  Monday  in  June  next;  and  the  board  of  trustees  appointed  under 
Uie  provisions  of  this  act  shall  meet  at  the  city  of  Columbus  on  said 
day,  and  organize,  a 

An  Aet  to  prevent  the  laying  out  of  roads,  streets  or  alleys  throagh  the  grounds  be- 
longing to  the  pnblio  benevolent  institutions  of  the  state. 

[i\MMilJfa»xA  26, 1861.    40  voL  SaL  119,] 

(10.)  Seo.  1.    Beit  enacted  hy  the  General  Astembh/  of  the  State  of  2!!f^f^iidi 
Omo,  That  the  commissioners  of  Franklin  county,  or  the  city  council  ^  public  Initita. 
of  the  city  of  Columbus,  shall  not  lay  out  or  establish  any  road,  street,    **^ 
or  alley  through  any  of  die  grounds  belonging  to  the  public  institutions 
of  the  state  of  Ohio. 

1  As  to  how  far  these  sections  are  in  foroe  or  modified,  see  sees.  (36)  to  (47)  of  this 
Chapter. 


s  Repealed  by  seo.  (35)  of  this  Chapter. 

(a)  Bepealed.   Supplied,  Sap.  41. 
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DBAF  AND  DUMB  AND   BLIND  A8TLUMS. 

An  Act  to  amend  oertain  acts  in  relation  to  the  asylnms  for  the  deaf  and  dumb,  as  1 

for  the  blind. 


Salaries  of  snper> 
intondoxits  oT 
blind,  and  deaf 
and  dumb ; 


—Steward. 


Swan.  368, 109. 


[Pa«Miiirarok2,lMft.    ii9oLBM.Ul.] 

(11.)  Seo.  I.  Beit  enacted  by  the  General  Assemblif  of  the  State  of 
OhiOy  That  the  superintendent  of  each  of  these  institutions  shall  receive 
the  annual  salary  of  one  thousand  dollars,  and  no  more,  to  be  paid 
quarterly,  on  the  order  of  tCe  board  of  trustees ;  and  he  shall  not,  di- 
rectly or  indirectly,  receive  any  further  pay  or  perquisites  whatever, 
except  the  use  of  his  family  apartments.  ^  a 

(12.)  Seo.  II.  That  the  trustees  of  each  of  these  institutions  shall, 
at  a  meeting  of  the  board,  appoint  one  steward,  whose  compensation 
shall  not  exceed  five  hundred  dollars  per  annum,  who  shall  perform 
the  same  duties,  and  be  subject  to  the  same  liabilities  and  restrictions, 
in  regard  to  his  proper  institution,  as  is  the  steward  of  the  Ohio  lunatic 
asylum,  under  the  act  to  Drovide  for  the  government  of  that  institution, 
and  the  act  amendatory  tliereto.^  a 

il3.)  Seo.  III.  Tnat  the  proviso  to  an  act  in  relation  to  the  deaf 
dumb  asylum,  passed  April  third,  one  thousand  ei^ht  hundred  and 
thirty-seven,  and  the  proviso  to  the  fourth  section  of  an  act  making 
further  provision  for  the  instruction  of  the  blind,  passed  March  tenth, 
one  thousand  eight  hundred  and  thirty-eight,  and  all  parts  of  acts 
making  appropriations  for  the  support  of  pupils  in  both  institutions 
named  in  this  act,  and  so  much  of  the  act,  passed  February  thirteenth, 
one  thousand  eight  hundred  and  forty-two  [18321  as  directs  the  auditor 
to  draw  bills  on  the  treasurer  for  one  fourth  of  the  duties  on  sales  at 
auction,  in  the  county  of  Hamilton,  in  favor  of  the  trustees  of  the 
asylum  for  the  deaf  and  dumb,  be,  and  the  same  are  hereby  repealed.' 

a 


An  Act  to  establish  an  asylum  for  the  education  of  deaf  and  dumb  persons,  and  for 
repealing  all  laws  heretofore  passed  on  that  subject. 

[Pamiimdioolt^ffeot  Monk  Z,  1931.    89  m>2.  flkU.  427.] 


Location  of  the 
asylum,  etc 

Powen  of    tros- 


an 


Pupils  from  other 
states. 

Formar  laws 
repealed. 


(14.)  Seo.  IY.    That  the  asylum  shall  be  established  at  Columbus, 

id  the  meetings  of  the  trustees  be  there  held. 

(15.)  Seo.   v.     That  the  Ainds,  teachers  and  pupils,  shall  be  under 
the  direction  and  management  of  the  trustees,  subject  always  to  the 
eontrol  of  the  general  assembly,  b 
Seo.  VI.3 

(16.)  Seo.  VII.    That  pupils  may  be  admitted  from  other  states, 
upon  such  terms  and  conditions  as  the  trustees  may  prescribe,  h 

(17.)  Sec.  VIII.     That  all  laws  heretofore  enacted  on  this  subject, 
be  and  the  same  are  hereby  repealed. 


An  Act  further  to  amend  the  act  entitled  "an  aot  to  establish  an  asylum  for  the 
education  of  deaf  and  dumb  persons,  and  for  repealing  all  laws  heretofore  passed 
on  that  snliijeot." 

\Pamd(M9dtooh^jfaolMariikZ,'kSdi.    82  tot.  fltaf. ».] 

Who  may  be  ad-      (18.)Seo.  I.     Be  U  enacted  hv  the  General  Assemhh/  of  the  State  of 

mittod  as  pnpos.  Qj^{^^  ^^^  the  trustees  of  the  Ohio  asylum  for  educating  the  deaf  and 

dumb,  be  and  they  are  hereby  authorized  to  admit  into  the  institution 

1  Modified.    See  p.  187. 

S  Residue  temporary,  and  abrogated  by  act  of  April  28|  1S52|  ante  p.  ISO. 
(•>  Bepealed.    Supplied,  Sup.  41.         (6)  Bepealed.    Supplied,  41,  U, 
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all  deaf  and  dumb  persons  being  residents  of  this  state,  between  the 
ages  of  twelve  and  twenty  years,  who  shall  produce  satisfactory  testi- 
monials from  the  ottocicUe  judges  ^  of  the  county  in  which  they  reside 
or  other  respectable  inhabitants  thereof,  OuU  they  are  in  indigent  circum- 
OanceSy^  and  suitable  persons  to  receive  instruction,  a 

(19.)  Sec.  II.     That  all  persons  so  admitted,  shall  be  supported  in  Supported  at  the 
the  asylum,  at  the  expense  of  the  state,  for  a  time  not  exceeding  five  S2te°^d'^ 
fearSy  at  the  rate  of  seventy-five  dollars  each,  per  annum,  for  tohich  number. 
amount^  when  certified  hy  the  secretary  of  the  hoard  of  trustees,  the 
auditor  of  state  is  authorized  to  give  an  order  on-  the  trtasurer  of  state,  to 
he  paid  out  of  any  moneys  in  the  treasury  not  otherwise  appropriated : 
Provided,  thai  the  number  of  pvpils  admitted  to  the  asylum,  at  the  eos- 
pense  of  the  state,  for  the  year  commencing  Octoher  first,  eighteen  hundred 
and  thirty-four,  shall  not  exceed  thirty-six,  and  not  more  than  twelve  shall 
he  admitted  on  the  saTne  account^  in  any  succeeding  year,^  a 

An  AoCin  Nl»tioB  to  the  deaf  and  dumb  aaylwn. 
[PtaMd  JUniary  8,  IHL    48  voL  fihit  8.] 

(20.)  Sia  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  of  i^vmber  of  indi- 
OWo,  That  so  mucth  of  the  second  section  of  the  act  entitled  "an  act  ■•°*p"p*^- 
further  to  amend  the  act  entitled  ^ an, act  to  establish  an  asylum  for  the 
education  of  deaf  and  dumb  persons,  and  repealing  all  laws  heretofore 
passed  on  the  subject,' "  passed  March  third,  one  tiiousand  eight  hun- 
dred and  thirty-fpur,  as  prohibits  the  trustees  of  the  asylum  for  the 
deaf  and  dumb  from  admitting  a  greater  number  than  twelve  indigent 
pupils  in  said  asylum  in  one  year,  at  the  expense  of  the  state,  be  and 
the  same  is  hereby  repealed  ;  and  the  trustees  aforesaid  are  hereby  au- 
thorized to  admit  suitable  pupils,  under  the  provisions  of  the  several 
acta  relating  to  the  asylum  for  the  deaf  and  dumb,  as  in  their  discre- 
tion, they  wall  deem  necessary  and  proper,  and  that  the  expenses  of 
said  pupils  shall  be  paid  by  the  state  in  the  same  manner  as  is  now 
provided  by  law,  commencing  from  the  first  of  October,  one  thousand 
eight  hundred  and  forty-three.  U 

'  (21.)  Sec.  II.  That  the  trustees  of  said  asylum  be  and  they  are  how  long  pupiu 
iiereby  authorized  to  continue  in  said  institution,  for  a  longer  period  n^^>t«j* 
than  five  years,  such  pupils  as  may,  at  the  expiration  of  said  five  years, 
be  too  young  to  be  safely  discharged,  or  may  receive  material  advantage 
by  a  longer  residence,  anything  in  the  act  to  which  this  is  an  amend- 
ment to  the  contrary  notwithstanding:  Prodded,  that  this  additional 
time  shall  in  no  case  exceed  the  term  of  two  years,  a 

r22.^  Seo.  m.  That  the  trustees  aforesaid  be  and  they  are  hereby  ladifMit  pupui 
authorised  to  receive  into  said  institution  indigent  persons,  of  suitable  ^^  tw«ntj  \ — 
eharaoter,  over  the  age  of  twenty  years,  on  the  same  terms  as  other 
pupils,  for  the  purpose  of  learning  some  trade  or  business  which  is 
taught  therein,  for  tiie  term  of  two  years ;  and  the  trustees  may  con- 
tinue those  who  have  learned  such  trade  and  business  so  long  as  it  shall 
be  useftd  and  profitable  to  such  institution.  Q, 

1  The  ofBoe  of  aeeoeUte  j«dge  abrogated  by  the  oonititatioii  of  1861.     See  see. 
(32,)  (36.) 

'The  part  in  italic  modiied,  and  in  part  repealed,  by  the  aet  of  Vedraary  8, 1844, 
fcr  whlehy  see  the  next  snbseqaeai  sections  of  this  OlMtpter,  mad  post  p.  187. 
(a)Bepeided.    Supplied,  Bap.  41, 44. 
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BLIND  ASYLUM. 

An  Aot  making  f^uxhor  proyision  for  the  instniotion  of  the  blind. 
[Famed  and  took  ^ed  March  10,  isas.    86  voL  flfait  40.] 

Tnisteefl— gmeni      (23.)  Seo.  II.     That  the  trustees  shall  have  full  power  to  make  such 
powers;  regulations  for  the  government  of  the  institution,  defining  the  duties 

of  the  teachers,  officers  and  servants,  determining  the  time  and  mode 
of  the  admission  and  discharge  of  pupils,  and  arranging  the  receipt 
and  payment  of  moneys,  as  to  them  shall  appear  necessary  and  expe- 
dient; and  they  shall  have  power  to  appoint  and  dismiss  teachers,  and* 
other  persons,  whose  services  shall  he  necessary,  and  fix  their  compen- 
sation, a 
—To  reoeire  pa-  (24.)  Seo.  III.  The  trustees  shall  he  authorized  to  receive  into 
^^t^tonSueta  ^  institution  ani/  jpupth  of  mitahle  character  and  capacity  for  in- 
struction,  residing  in  or  out  of  this  state^  provided  there  shaU  be  paid  for 
their  maintenan.ce  and  tuition  such  sum  cu  the  trustees  shall  require,  not 
exceeding  one  hundred  and  twenty  dollars  per  annum  ;^  and  provided, 
also,  that  a  preference  shall  always  he  ^ven  to  those  residing  within 
the  state,  and  that  due  regard  shall  he  paid  to  the  claims  of  the  differ- 
ent counties  in  the  state,  in  proportion  to  their  population,  and  the 
number  of  pupils  which  shall  have  been  previously  received  from  each 
county  respectively,  d 
Same.  (25.)  Seo.  IY.     That  the  trustees  shall  be  authorized  to  receive  into 

the  institution,  in  each  year,  as  indigent  pupils,  to  be  supported  at  the 
expense  of  the  state,  any  number  that  may  be  offered,  not  exceeding 
twelve,^  in  any  one  year,  between  the  ages  of  six  and  twenty-one  years, 
and  continue  the  same  under  instruction  for  such  length  of  time  as  they 
shall  deem  proper,  not  exceeding  ^t;e' years;  and  they  shall  require 
satisfactory  testimonials,  signed  by  respectable  citizens,  that  the  pupils 
are  inhabitants  of  this  state,  of  suitable  age,  mental  faculties,  bodily 
health,  and  moral  character,  to  receive  instruction,  and  that  they  are  in 
indigent  circumstances  ;  ^  and  for  each  pupil  so  received  the  trustees  are 
hereby  authorized  to  present  an  account  to  the  auditor  of  state,  signed 
by  a  majority  of  their  board,  at  such  times  as  their  regulations  shall 
prescribe;  and  the  auditor  of  state  shall  file  the  same  in  his  office,  and 
draw  an  order  on  the  treasurer  of  state  for  the  amount;  for  the  pay- 
ment of  which  orders  there  is  hereby  annually  appropriated  any  moneys 
in  the  treasury  not  otherwise  appropriated :  Provided,  that  not  more 
than  one  hundred  dollars  per  annum  shall  be  paid  for  any  pupil,  unless 
otherwise  directed  by  the  general  assembly,  a 
—To  parehaM  (26.)  Seo.  V.     The  trustees  shall  have  power  to  purchase  books, 

broki,  ftimitnre,  stationery,  fixtures  and  furniture,  for  the  use  of  the  school  rooms  and 
boarding  houses ;  to  rent  suitable  buildings  in  CblumbuSy  or  its  vicinity^ 
until  those  intended  for  the  institution  shaU  be  ready  for  use;  to  procure 
all  necessary  materials  and  implements  for  the  purpose  of  instruotion 
in  useful  arts  and  trades,  and  pay  for  the  same  out  of  any  i^ds  in 
their  hands  for  the  use  of  the  institution,  or  out  of  any  moneys  appro- 
priated for  that  purpose  by  the  general  assembly.  H 
Sec.  VII.* 

1  The  part  in  italic  repealed  hj  see.  (30)  of  this  Chapter;  and  lee  seo.  (81). 

3  The  number  nnlimited  by  seo.  (27)  of  this  Chapter, 
t  The  time  extended  by  seo.  (28)  of  this  Chapter. 

4  Temporary  and  superseded. 

(a;  Bepealed.   Supplied,  bnp.  41, 44. 
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An  Aot  to  amend  the  aot  entitled  'f  an  act  making  farther  proYisions  for  the  instmo- 

tion  of  the  blind." 

[PtaMdJrar«fcll,18i3.    41  voL  BUO,  67,} 

(27.)  Seo.  I.  Be  a  enacted  hy  the  General  Assemhfy  of  the  State  of  indigent  pnpiii. 
Ohio,  That  BO  muck  of  the  fourth  section  of  the  act  entitled  "an  act  Antep.i8i. 
making  further  provisions  for  the  instruction  of  the  blind,"  passed 
March  tenth,  one  thousand  eight  hundred  and  thirty-eight,  as  prohibits 
the  trustees  of  said  asylum  from  admitting  a  greater  number  than 
twelve  indigent  pupils  into  said  asylum  in  any  one  year,  at  the 
expense  of  the  state,  be  and  the  same  is  hereby  repealed;  and  the 
trustees  aforesaid  are  hereby  authorized  to  admit  as  many  suitable 
pupils,  under  the  provisions  of  the  several  acts  relating  to  the  asylum 
for  the  instruction  of  the  blind,  as  in  their  discretion  mey  shall  deem 
necessary  and  proper,  a 

(28.)  Sbc.  II.  That  the  trustees  of  said  asylum  be  and  they  are  ^^J^  ^^ 
hereby  authorized  to  continue  in  said  institution,  for  a  longer  period  °*^"^* 
than  nve  years,  such  pupils  as  may,  at  the  expiration  of  said  nve  years, 
be  too  young  to  be  safely  discharged,  or  may  receive  material  advantage 
by  a  longer  residence  therein,  anything  in  the  act  to  which  this  is  an 
amendment  to  the  contrary  notwithstanding:  Provided,  that  the  addi- 
tional time  shall,  in  no  case,  exceed  the  term  of  two  years,  d 

(29.^  Sec.  III.  That  the  trustees  aforesaid  be  and  they  are  hereby  indimt 
autkonzed  to  receive  into  said  institution,  indigent  persons  of  suitable  ^^  ' 
character,  over  the  age  of  twenty rone  vears,  on  the  same  terms  as  other 
pupils  are  admitted,  for  the  purpose  of  learning  some  trade  or  business, 
which  is  taught  therein,  for  the  term  of  two  years;  and  the  trustees 
may  continue  those  who  have  learned  such  trade  and  business,  so  long 
as  it  shall  be  useful  and  profitable  for  such  institution,  d 


An  Aot  to  amend  an  act  entitled  "  an  act  making  ftirther  proyisionB  for  the  inftmo- 
tion  of  the  blind/'  passed  March  10, 1838. 

[PkMNdJrartAll,1861.    4»  9oL  BUiL  UO.] 

(30.)  Seo.  I.  BeU  enacted  hy  the  General  As$embly  of  the  State  of  2*^J*J£2?***°* 
Ohio,  That  so  much  of  the  third  section  of  the  above  recited  act  as  ^pui^iepoaieS?^ 
provides  that  the  trustees  shall  be  authorized  to  receive  into  said  insti- 
ti^tion  any  pupils  of  suitable  character  and  capacity  for  instruction, 
residing  within  this  state,  and,  further,  that  there  shall  be  paid  for  their 
maintenance  and  tuition,  such  sum  as  the  trustees  shall  require,  not 
exceeding  one  hundred  and  twenty  dollars  per  annum,  be  and  the  same 
are  hereby  repealed,  tl 

(31.)  Seo.  II.     That  all  pupils  hereafter  shall  be  admitted  and  re-  Pnpiis  to  be  main- 
tained in  said  institution  the  usual  length  of  time  at  the  expense  of  the  JJ^SSJet*  "^^*'*^ 
state,  except  traveling  expenses  to  and  from  said  institution,  and  all  the 
necessary  clothing  for  we  pupils ;  anything  in  any  law  for  the  in- 
struction of  the  blind,  which  conflicts  with  me  provisions  of  this  act^ 
is  hereby  repealed,  a 


An  Aet  to  regulate  the  admission  and  support  of  pnpiis  in  the  institution  for  the 

deaf  and  dumb. 

[Fam$d  April  29, 1864u    62  voL  BUU,  71.] 

(32.)^Bbo.  I.     Beit  enacted  hy  the  General  Assemhly  of  the  State  of  How  deaf  and 
OAu>,  That  all  pupils  who  have  been,  or  may  hereafter*  be  admitted  ^^^^'^ 
from  this  state,  into  the  institution  for  the  deaf  and  dumb,  shall  be 

(a}  Bepealed.   SnppUed,  Sup.  41, 44. 
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supported  at  the  expense  of  the  state :  Provided,  that  the  traveling 
expense,  and  the  expense  of  clothing,  shall  be  furnished  by  the  parents 
and  guardians  of  said  pupils,  a 

•rheir  dothing.  (33.)  Seo.  II.  That  in  case  the  parents  or  guardians  of  anv  pupil 
or  pupils,  shall  fail  at  any  proper  time,  to  furnish  the  requisite  clothing 
for  said  pupil  or  pupils,  it  shall  be  the  duty  of  the  auditor  of  the  county 
in  which  said  parents  or  guardians  reside,  upon  due  notice  from  the 
superintendent  of  said  institution,  to  inquire  into  the  matter;  and  if, 
upon  investigation,  he  shall  ascertain  that  said  parents  or  guardians  are 
unable,  from  any  good  cause,  to  comply  with  the  provisions  of  section 
one,  of  this  act,  he  shall  so  certify  to  said  superintendent,  who  shall  at 
once  proceed  to  clothe  said  pupil  or  pupils,  at  the  expense  of  the  state ; 
but  if  it  be  ascertained  that  said  parents  or  guardians  have  no  good 
and  sufficient  reason  for  not  complying  with  the  provisions  of  this  act, 
said  auditor  shall  at  once  give  notice  to  said  parents,  or  guardian  or 
guardians,  specifying  what  amount  of  money,  or  what  clothing  is  re- 
quired, as  the  case  may  be,  for  said  pupil  or  pupils ;  and  if  said  money 
or  clothing  is  not  supplied  within  a  reasonable  time,  said  superintendent 
shall  proceed  to  clothe  said  pupils,  and  shall  so  notify  said  auditor,  who 
shall  proceed  to  collect  the  amount  of  expense  so  incurred,  as  other 
debts  are  collected,  and  shall  pay  the  same  over  to  said  superintendent, 
who  shall  account  to  the  state  for  it,  as  other  funds  coming  into  his 
hands  are  accounted  for.  a 

BepoiUDg  oUiwt.  (34.)  Sec.  III.  That  so  much  of  section  one  of  an  act  passed 
March  3,  1854  [1834],  further  to  amend  an  act  entitled  ''an  act  to 
establish  an  asylum  for  the  education  of  the  deaf  and  dumb  persons, 
and  for  repealing  all  laws  heretofore  passed  on  that  subject,"  as  conflict 
with  the  provisions  of  this  act,  be,  and  the  same  are  hereby  repealed.  A 

An  act  to  amend  the  "  act  to  reorganise  the  beneyolent  institntionfl  of  the  ftate  of 
Ohio/'  pafted  April  3S,  1S52,  and  to  repeal  aeeUon  7  of  laid  aoU 

[PnMlJfef  1,1864    SavoLSMLVML] 

(35.)  Seo.  I.     BeU  enacted  by  the  General  Assembly  of  the  State  of 
OhiOy  That  section  seven  of  the  ''  aot  to  reorganize  the  benevolent  in- 
stitutions of  the  state  of  Ohio/'  passed  April  28, 1852,  be  amended  so 
as  to  read  as  follows: 
How  dAinu  "See.  7.  All  accounts  for  claims  against  said  institutions,  for  salaries, 

**tod**anS**DaSl  P'^sions,  clothing,  medicines,  repairs,  buildings,  ftiel  and  other  ex- 
!te.  ^^^  penses,  shall  be  certified  by  the  superintendent  of  the  institution  against 

which  such  claim  exists,  indorsed  on  the  back  thereof  "  approved,"  by 
at  least  one  of  the  committee  ad  interim^  and  presented  to  the  auditor 
of  state,  who  shall  examine  and  adjust  the  same,  and  if  found  correct, 
the  auditor  shall  issue  bills,  pavable  at  the  state  treasury,  for  the  sums 
which  shall  be  found  due,  specifying  in  each  bill  the  date  of  its  issue, 
the  name  of  the  person  to  whom  payable,  on  what  account,  and  the 
appropriation  from  which  it  is  drawn,  and  the  same  shall  be  paid  by 
the  treasurer  of  state,  out  of  any  moneys  in  the  treasury  appropriated 
for  the  use  of  such  institution.  ^  u 

That  original  section  seven  of  the  before  recited  act,  b  hereby  re- 
pealed. 

1  Modified.    See  (44)  seo.  of  this  Chapter. 
UUBepMttod.   8a9»li0dbSiij».41,i4. 
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▲n  Act  to  proTid«  for  the  regnlation  and  management  of  the  institutions  of  the 
blind,  and  of  the  deaf  and  dnmb. 

Famed  «md  took  ^4eiApra  9, 1666.    fiS  voL  fiCoi.  96.] 

(36.)S«0.  I.    Beit  enacted  hy  the  General  Anernhfy  of  ihe  State  of  ^TdSflnd""'' 
Ohio  J  That  the  institatioiis  of  the  blind  and  the  deaf  and  dumb,  shall  dumb  asyioms; 
be  placed  under  the  control  of  separate  boards  of  trustees,  consisting 
of  three  members  each,  two  of  whom  shall  reside  in  the  city  oi 
Columbus.  U 

They  shall  take  an  oath  £uthftillj  to  discharge . the  duties  required  -Thetroath; 
of  them  bj  law;  said  board  shall  be  appointed  immediately  afber  the 
passage  of  this  act    The  first  named  for  one  year,  the  second  for  two  — Tonsof  oOoti 
years,  and  the  third  for  three  years;  and  as  their  terms  of  servioe  shall 
expire,  their  successors  shall  l>e  appointed  for  the  term  of  three  years,  a 

(37.)  Sso.  II.    That  each  board  shall  appoint  from  their  number  a  PrMtdoktaadseo- 
president  to  preside  at  their  meetings,  and  a  secretary  to  record,  attest  '*^*^* 
and  preserve  its  proceedings,  a 

(38.)  Sio.  III.    That  each  board  of  trustees  shall  haye  the  gOTern-  Powon  of  beard; 
ment  and  control  of  its  respectiye  institution,  with  power  to  appoint 
and  remove  for  sufficient  cause,  the  superintendent  and  teachers ;  to  fix 
the  compensation  which  eaeh  shall  receive,  provided  that  the  superin- 
tendent of  the  blind  asylum  shall  receive  a  sum  for  his  services  not  ^Limtt  of  iaia> 
exceeding  one  thousand  dolhurs  per  annum,  the  superintendent  of  Uie  '^'^ 
deaf  and  dumb  asylum,  a  sum  not*  exceeding  twelve  hundred  dollars 
per  annum,  and  the  stewards  a  sum  not  exceeding  five  hundred  dollars 
each  per  annum,  and  with  the  superintendent,  to  make  such  general 
rules  for  its  management,  as  they  shall  deem  most  oondudve  to  its 
usefulness.  U 

(39.)  Sso.  lY.  That  each  board  and  the  superintendent  shall  meet  Bepofta. 
annually,  on  the  first  Tuesday  of  November  at  their  respective  institu- 
tions, and  make  reports  of  the  condition  and  wants  of  the  institution, 
which  reports  shall  contain  the  name  of  every  person  employed  in  the 
institution,  and  the  amount  paid  to  each,  with  a  detailed  aeeonnt  of  the 
receipts  and  expenditures  of  the  institution,  from  all  sources  and  for 
all  purposes  whatever,  and  present  the  same  to  the  governor,  a 

(40.)  Sec.  Y.  That  there  shall  be  visitations  and  thorough  exami-  Tisttetions 
nations  of  each  institution  monthly,  by  one  or  more,  and  quarterly  by 
a  majority  of  the  board ;  at  such  examinations  the  board  shall  draw  up 
and  place  on  record  a  detailed  statement  of  the  condition  of  the  insti- 
tution, which  record  shall  be  subject  to  the  order  of  the  general  as- 
sembly, and  at  all  times  open  to  the  inspection  of  the  committees  of 
the  l^islature  on  benevolent  institutions,  u 

(41.)  Sec.  YI.  That  the  superintendents  shaU  reside  in  the  insti-  Siqwrintendenti 
tations,  and  shall  have  the  entire  control  and  management  of  their 
internal  affairs  in  all  departments,  and  shall  be  responsible  to  the 
tonstees  for  tiieir  proper  and  efficient  management,  and  for  the  faithfrd 
service  of  all  persons  engaged  therein,  and  shall  have  power  to  nomi- 
nate the  teachers  and  other  officers  employed  in  the  institutions  and  to 
discharge  the  same  by  and  with  the  consent  of  the  boards,  a 

(42.^  Seo.  Yn.    That  each  board  shall  appoint  a  steward  who  shall  stewaid. 
be  well  skilled  in  making  purchases  and  keeping  accounts,  who  shall 

S*ve  bonds  in  the  sum  of  two  thousand  dollars  to  the  state  of  Ohio, 
at  shall  be  satisfectory  to  tiie  trustees  for  the  faithful  performance  of 
all  his  duties ;  and  shall,  under  the  direction  of  the  superintendent, 
purchase  the  necessary  supplies  for  the  institution  at  their  lowest  cash 
value,  and  shall  see  that  the  grounds  and  other  property  of  the  state 

U)BepMtod.  Sap9U«d.So».41.U. 
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are  properly  preserred  and  kept  in  order,  and  perform  such   other 
duties  as  may  be  assigned  him  by  the  superintendent,  d 
Attendants.  (43.)  Seo.  YIII.     The  Superintendent  of  each  institution  shall  em- 

ploy such  attendants,  servants  and  other  persons,  as  he  may  deem 
necessary  for  the  efficient  and  economical  management  of  the  institu- 
tion, assign  them  their  respective  plaoes  and  duties,  and  may  at  any 
time  discharge  them  from  service.  Of 
AdTancesofmon-      (^0  Seo.  IX.     The  treasurer  of  state  shall,  from  time  to  time, 
ey  to  meet  current  advance  the  Steward  of  each  institution  on  his  own  order,  indorsed  by 
**^*°'*'  the  superintendent  and  two  of  the  trustees,  on  a  warrant  from  the 

auditor  of  state,  a  sum  not  exceeding  one  thousand  dollars  at  one  time, 
8tewaxd*8  ao-  to  meet  Current  expenses.  The  steward  shall  keep  an  accurate  account 
*^^^^^'  in  detail,  always  open  to  the  inspection  of  the  superintendent  and  trus- 

tees, of  all  expenses  paid  out  of  the  sums  so  advanced  by  the  treasurer, 
and  shall  settle  the  same  with  the  trustees  and  superintendent  monthly 
or  ofbener  if  required,  and  shall  account  for  the  sum  advanced  before 
another  order  is  approved,  a 
Tnnteei  and  offl-      (45.)  Seo.  X.     That  no  member  of  the  board  of  trustees  and  no 
iDter«at  to^^ccm-  ^^^^^cr  of  either  of  said  institutions  shall  be  in  any  manner,  directly  or 
tnc^t  eto.  indirectly,  privately  interested  in  the  purchase  or  sale  of  any  article^ 

building  material  or  supply  for  the  use  of  either  institution,  a 
BxpenMt  of  tnw      (46.)  Seo.  XI.     That  the  trustees  provided  for  in  this  act  shall  per- 
***■•  form  all  the  duties  required  of  them  gratuitouslv :  Provided,  however, 

that  their  necessary  expenses  shalKbe  paid,  while  necessarily  engaged 
in  the  discharge  of  their  official  dutiesj  such  payment  to  be  made  out 
of  the  state  treasury  on  a  warrant  of  t£e  auditor  of  state,  a 
Sectiona  xepeiOed.      (47.)  Sbo.  XII.    That  SO  much  of  section  one  of  the  act  to  amend 
Ante  eeo.  (11)  to  certain  acts  in  relation  to  the  asylums  of  the  deaf  and  dumb,  and  for 
Sfl'aeoTW)*  ^  ^^  blind,  passed  March  2,  1846,  also,  of  an  act  to  reorganize  the  be- 
nevolent institutions  of  the  state  of  Ohio,  passed  April  28, 1852 ;  also 
of  an  act  to  amend  the  act  to  reorganize  the  benevolent  institutions  of 
the  state  of  Ohio,  passed  May  1, 1854,  as  conflicts  with  the  provisions 
of  this  act  be,  and  the  same  are  hereby  repealed.  H 


OmO  STATE  ASYLUM  FOB  IDIOTS. 

An  Aot  to  establish  an  asjlam  for  the  eduoatioB  of  idiotio  and  imbecile  youth. 
[PkMNdaMi<ooft4#M^l)rai7,1867.    6i  eoL  SfaU.  190.] 

Whereas,  the  state  of  Ohio  has  recognized  the  education  of  its  youth 
as  a  duty  incumbent  upon  the  state,  and  has  provided  for  those  who  are 
not  susceptible  of  improvement  in  common  schools  modes  of  instruction 
adapted  to  their  wants  and  capabilities ;  and  whereas,  it  appears  by  the 
report  of  the  secretary  of  state  that  there  are  a  large  number  of  idiotio 
youth  resident  within  its  borders  who  are  incapable  of  improvement  in 
ordinary  public  and  private  schools,  who  are  a  burden  to  their  friends 
and  to  community,  objects  of  commisseration,  degraded  and  helpless ; 
and  whereas,  experience  has  satisfactorily  demonstrated  that  under  the 
system  of  instruction  adopted  in  schools  for  idiots  in  other  states  and  in 
JBurope,  that  these  youths  may  be  elevated,  their  habits  corrected,  and 
their  health  and  morals  greatly  improved,  and  they  be  enabled  to  obtain 
their  own  ewpport ;  now,  therefore,  in  dischar^  of  the  duty  of  the  state 
to  educate  its  weak  and  helpless  children  as  well  as  the  gifted  and  strong, 
and  to  elevate  a  hitherto  neglected  class,  « 

Ohio^Jj  a^tam      (48.)  Sec.  I.     Be  it  enacted  by  the  Chneral  Assembly  of  the  StiUe  of 
*«.  Mi«4.  -^K_  Qj^»^^  That  there  shall  be  established  and  organized,  as  soon  as  practi- 
ce) fiepcalod.   Supplied,  Sop.  41, 44. 


idioti   eetftb- 
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cable,  an  institi^tion  for  the  education  of  idiotic  and  imbecile  youth,  to 
be  denominated  the  *^  Ohio  state  asylum  for  idiots." 

(49.)  Seo.  II.  The  governor,  with  the  consent  of  the  senate,  shall  — TnntMi. 
appoint,  immediately  after  the  pasuige  of  this  act,  three  trustees,  to 
whom  shall  be  entrusted  the  management  and  control  of  said  institution. 
The  said  trustees  shall  hold  their  office  in  the  ord^r  in  which  they  are 
named,  the  first  for  one  year,  the  second  for  two  years,  and  the  third  for 
three  years,  and  their  successors  in  office  shall  be  appointed  for  three 
years  each.  They  shall  meet  as  soon  as  practicable  alter  their  appoint- 
ment, take  the  necessary  oath  of  office,  and  organize  by  appointing  a 
president  to  preside  at  ihe  meetings  of  their  board,  and  a  secretary  to 
record,  attest,  and  preserve  its  pnN^edings. 

(50.)  Sso.  III.    The  said  board  shall  procure  a  suitable  building  in  BofldiB^ii 
or  near  the  city  of  Columbus,  for  the  temporary  use  of  said  inatitutioB, 
and  shall  cause  suitable  accommodations  to  he  made  for  the  mainte- 
nance and  education  of  such  pupils  as  shall  be  admitted  to  said  asylum, 
and  as  shall  be  necessary  for  the  purposes  of  the  institution. 

(51.)  Sbo.  IY.    The  said   board  shall  appoint  a  superintendent,  —  SaptrinttLdeiit 
teachers,  and  other  necessary  and  convenient  officers,  and  shall  have  ^^  t^^iien. 
power  to  remove  them  or  any  of  them  upon  sufficient  cause.     They  shall 
also  fix  the  compensation  of  such  superintendent,  teachers,  and  other 
ofi&cers  and  employees  in  said  institution,  a 

(52.)  Seo.  Y  .  It  shall  be  lawful  for  said  board  to  ordain,  establish,  oy-iswi. 
and  put  in  execution  such  rules  and  regulations  as  may  be  deemed  ex- 
pedient for  the  internal  government  and  economy  of  the  institution, 
and  for  the  well  ordering  and  management  of  all  the  affiiirs  thereof,  and 
of  all  officers  and  persons  appointed  or  employed  by  them  in  and  about 
the  asylum  or  elsewhere,  and  they  may  alter  and  amend  such  rules  and 
r^ulations  at  pleasure. 

(53.)  Seo.  YI.  As  soon  as  a  building  be  procured  and  suitable  ac-  wiMt  youth  to  be 
commodations  made,  as  provided  in  the  third  section,  the  said  board  •<i™i**^« 
shall  admit  into  said  asylum  at  least  nine  idiotic  and  imbecile  youth, 
who  shall  be  maintained  and  educated  therein  at  the  expense  of  the 
state.  Said  youth  shall  be  selected,  one  from  each  judicial  district  of 
the  state,  so  far  as  application  shall  be  made  from  said  districts :  Pro- 
vided, that  no  youth  shall  be  admitted  as  aforesaid,  unless  the  probate 
judge  of  the  county  where  said  youth  shall  reside  shall  certify  that  he 
or  she  is  in  indigent  circumstances  and  has  resided  in  this  state  at  least 
one  year  previous  to  such  application.  The  board  may  admit  into  the 
asylum  such  number  of  paying  pupils  as  can  be  accommodated  therein; 
and  for  the  support  and  education  of  such  youth  the  board  shall  fix  and 
regulate  the  amount  to  be  charged,  and  the  times  and  terms  of  payment. 
They  shall  also  prescribe  and  publish  forms  for  application  for  admis- 
sion, and  may  include  in  them  such  interrogatories  as  they  shall  deem 
necessary  and  useftil  to  be  answered. 

(54.)  Seo.  YIL    No  youth  shall  be  admitted  into  said  asylum  to  be  main-  Ai  uunded  m4 
tained  and  educated  therein  at  the  expense  of  the  state,  who  are  over  fifteen  ^^^^^  ^^ 
ears  of  age,  or  who  are  ci^ble  of  receiving  instruction  at  common  schools ;  Same, 
lut  paying  pupils  of  any  age  may  be  admitted  in  the  discretion  of  the  board. 

(55.)  Sbo.  Vin.  The  directors  of  county  or  city  infirmaries  or  the  8««»- 
township  trustees  in  any  county  where  there  is  no  county  infirmary, 
may  remove  to  said  asylum  anv  idiotic  and  imbecile  youth  who 
may  be  properly  admitted  therein;  and  in  such  case  said  directors 
or  township  trustees  shaU  support  such  youth  at  said  asylum  from  any 
funds  under  their  control  applicable  to  the  support  of  such  infirmaries 
«r  of  township  poor.  Sitelbrpemuaim* 

(56.)  Seo.  IX.    It  shall  be  the  further  duty  of  said  trustees  to  make  locauon. 

(a)  Eepealed.   SttppUed,  Snp.  80. 
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mquirj  in  regard  to  a  site  for  a  suitable  bailding  for  said  institutioii, 
and  to  receive  propositions  for  donations  of  land  or  money ;  ihey  shall 
also  collect  information  in  relation  to  the  proper  management  of  such 
institution,  and  the  education  of  i^jotic  youth,  and  the  cost,  construc- 
tion and  arrangement  of  the  necessary  buildings,  and  shall  procure  a 
plan  of  the  same.  For  the  purposes  contemplated  by  this  section  any 
two  of  said  trustees  may  lisit  one  or  more  of  similar  public  institutions 
in  the  United  States;  and  when  so  employed,  they  shall  receive  three 
dollars  per  day  and  their  necessary  traveling  expenses:  Provided,  that 
the  whoM  amount  expended  for  such  purposes  shall  not  exceed  three 
hundred  dollars.  All  other  services  to  be  performed  by  said  trustees 
under  this  act  shall  be  gratuitous,  except  that  their  incidental  expenses 
shall  be  paid.  The  said  board  shall  report  to  the  ^neral  assembly  at 
the  oommenoem^it  of  the  next  session,  the  result  of  their  inquiries  and 
observatioas,  and  shall  also  report  their  official  proceedings,  and  the  ooa* 
dition  and  situation  of  the  institution  under  their  charge,  together  with 
an  exhibit  in  detail  of  all  its  receipts  and  expenditures. 

(57.)  Sso.  X.  For  the  purposes  of  this  act  there  shall  be  and  is 
hei^by  appropriated  the  sum  of  three  thousand  dollars.  All  accounts 
and  expenditures  shdl  be  prop^ly  certified  by  said  trustees,  or  any  two 
of  them,  and  shall  be  paid  by  the  treasurer  upon  the  order  of  the 
auditor. 

8x0.  XI.    This  act  shall  take  effect  from  and  siter  its  passage. 


CHAPTER  17. 

BONDS— OFFICIAL.! 


1.  SherUb*  and  ooronen*  bond.  6.  Who  out  not  bomretlM. 

S.  Beoorder*!  bond;  where  to kemoSoeiOttOi.  7.  Filing  and  reeoidiiif  bondf. 

8.  Bonds  of  officen  elected  in  1862.  8.  Sectiona  repealed. 

4.  Addltionel  eeowltjr-  •.  Bondi  of  certain  oAo«  to  ho  reooidid,  Mii 

5.  Whan  oAoeai  refhaeor  neglect  to  ctve  seen-  aSbot  of  recoid. 
Tltj^^'^mcmxkcj  In  office  when  bond  not 
given. 

Aa  Aei  to  tnthoriie  the  oommisiionerf  of  ooantiM  to  npproTO  the  bonds  of  shenffiiy 
ooronen  »nd  recorders,  and  to  repeal  the  seoond  seouon  of  an  not  to  proyide  for 
the  election  of  ooiutj  recorders  and  preseribing  their  daties,  passed  Fehnuury 
15, 18*1. 

[P)UMdJ<iiMaryl9,1863.    51  wL  jBW.  801.] 

Bheriifc*  end  «or-  (!•)  SsoTION  I.  Be  it  enacted  ly  the  General  Aeternhh/  of  the  State 
of  Ohioy  That  all  sheriff  and  coroners  hereafter  elected  snail,  within 
ten  days  after  they  shall  have  receiyed  their  commissions,  give  bond  to 
the  state  of  Ohio,  with  twu  or  more  sureties,  to  be  approyed  by  the 
county  commissioners  of  the  proper  country,  in  any  sum  not  exoeedine 
fifty  uiousand  nor  less  than  fiye  thousand  dollars  (at  the  discretion  of 
said  commissioners),  conditioned  for  the  faithftil  discharge  of  their 
respectiye  duties.** 

1  See  note  to  see.  (568)  of  the  Code. 

8  Modified  as  to  sheriffiB  and  coroners.    See  Chap.  107,  sec.  (25.) 
8  If  a  sheriff  in  oAoe,  is  re-eleeted,and  proceeds  in  his  daties  without  giTingane^ 
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(2.)  Sec.  II.     That  the  recorder  of  each  county  shall  keep  his  office  Beooider^e  bond 
at  the  seat  of  justice  of  his  county,  and  before  entering  upon  the  duties  Jj^.  ^  ^^^ 
thereof,  he  shall  give  bond,  with  two  or  more  sureties,  to  be  approved 
by  the  county  oommissioneis  of  the  proper  county,  in  the  penal  sum 
of  two  thousand  dollars,  payable  to  me  state  of  Ohio,  conditioned  for  — o«kii. 
the  faithful  dischaige  of  his  duties  as  recorder,  and  shall  take  and  sub- 
scribe an  oath  or  affirmation,  to  be  indorsed  on  such  bond,  faithfully 
and  impartially  to  discharge  the  duties  of  his  office. 

(3.)     Ssc.  iU.     That  all  aherifs,  coroners  and  recorders  elected  in  Bonds  of  ofBom 
the  year  eighteen  hundred  and  fifty-two,  who  have  not  given  b<md  ap-  •^•<^***  ^  ^®^ 
proved  by  the  court  of  common  pleas  of  the  proper  county,  shall^ 
within  thirty  days  from  and  after  the  taking  effect  of  this  act^  give  bond 
and  security  according  to  the  provisions  hereof. 

(4.)  Sec.  IY.     That  said  county  commissioners  may,  at  any  time  Additumai  mct 
during  the  continuance  of  such  sheriff,  coroner,  or  recorder  in  office,  ^^' 
for  good  cause,  require  such  further  and  additional  security  as  they 
may  deem  proper. 

(5.)  Sec.  v  .     That  if  any  sheriff,  coroner  or  recorder  shall  fail  to  when  offloen  r»- 
eive  me  necessary  security  within  the  time  specified  in  this  act,  or  shall  ^  S!J!^^  ^ 
&il  to  give  such  further  and  additional  securitv  as  may  be  required 
under  the  fourth  section  of  this  act,  within  ten  oays  after  receiving  a 
written  notice  from  said  county  commissioners,  requiring  such  addi- 
tional security,  then  and  in  either  case  said  commissioners  are  hereby  Vacanor  in  office 
authorized  and  required  to  declare  the  office  of  such  sheriff,  coroner  or  J^      **   ^^ 
recorder  vacant ;  and  thereupon  the  proper  proceedings  shall  be  had 
to  fill  such  vacancy.  1 

(6.)  Sbo.  VI.    That  no  judge,  clerk  or  attorney  of  any  court  shall  who  cu  not  be 
be  received  aa  surety  for  any  sheriff  or  coroner.  rowtiee. 

(7.)  Sec.  VJLL    The  bonds  required  to  be  given  under  the  provi-  !??J^'*^'* 
sions  of  this  act,  shall  be  lodged  with  the  auditor  of  the  proper  county,  ^ 
and  shall  be  by  him  recorded  in  a  suitable  book  for  that  purpose  to  oe 
provided. 

(8.)  Sec.  Yin.    The  first  section* of  an  act  entitled  "an  act  defining  Seottoni  icpeakd. 
the  duties  of  sheiiffi)  and  coroners  in  certain  cases,"  passed  February 
25,  1824,  and  the  original  section  two  of  an  act  entitled  "an  act  to  pro-  Swa]i,866. 
Tide  for  the  election  of  county  recorders,  and  prescribing  their  duties,' 
passed  February  25, 1831,  be  and  the  same  are  hereby  repealed. 

bond,  Um  sureties  oa'ths  irst  eleetion  »re  Bot  liable  for  defaults  oommtUed  uider  the 
seoond.  Stater.  OrooktHoL,  7  Ohio  Rep.  pt.  2,  221;  Thompeon  t.  Tcvmg  «t  aZ.,i 
Ohio  Bep.  824. 

Where  a  sherilT  absconds  with  money  in  his  possession,  oolleoted  on  ezeontion, 
having  preyionslj  made  a  tender  to  the  party  entitled,  who  refused  to  receiye  it,  snoh 
tender  and  refusal  is  no  defense  to  the  sheriff's  sureties  in  a  suit  upon  his  official 
bond.  The  sureties  npon  an  official  bond  guarantee  the  feuthful  performance  of 
otkdal  duty,  and  where  that  duty  consists  in  paying  oyer  money  received  by  a  sheri£f 
In  his  official  capad^,  the  duty  is  not  performed  until  payment  to  the  party  entitled 
is  made.     TJU  &afe  y.  ^Ueii,  12  Ohio,  59-62. 

B.y  a  sheriff  elect,  and  Y.  and  others,  as  his  sureties,  signed  and  sealed  a  written 
instrument,  as  and  for  the  official  bond  of  B.,  and  in  proper  form,  but  in  blank  as  to 
the  names  ef  the  obligors,  as  to  the  amount  of  the  penalty,  and  as  to  the  day  of  the 
month  it  was  ezeeated.  The  written  instrument  was  left,  in  this  condition,  with  B., 
who  presented  it  to  the  eonrt  of  common  pleas  for  approval,  as  the  law  then  required. 
The  court,  in  the  absenoe  of  the  obligors,  and  witbout  any  express  authority  from 
then,  nnder  their  hands  and  seals,  direeted  the  clerk  to  All  the  blanks— one  ef  them 
with  the  names  of  the  ebligers— another  with  the  amount  of  fifteen  thousand  dollait 
panalty,  and  the  other  with  the  proper  day  of  the  month.  The  clerk  so  filled  the 
blanks,  and  the  eeurt  accepted  the  bond  and  directed  it  to  be  filed.  Held,  that  the 
blanks  as  to  the  names  of  the  obligors  and  the  date,  being  immaterial  blanks,  coald 
thus  be  filled  without  invalidating  the  instrument,  but  that  the  blank  as  to  the  pen- 
alty eonld  not  thus  be  filled,  and  that  the  instrument  was  void.  The  SiaU  t.  HorMf 
«  at,  15  Ohio  Rep.  507. 

See  note  under  sec.  (11)  of  Chapter  68.    Jusnois— Buranov  Ain>  'BanQMAiaoM. 

iSee  note  3  on  the  preceding  pag*. 
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An  Aot  to  authorise  »nd  require  the  recording  of  the  bonds  of  certain  pnblio  offioert. 
[PkMNd  JoMMory  19, 1843.    41  vol.  fitet  13.] 

Bonds  of  certain  (9.)  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  of 
©SSST,  Indlffect  Ohio,  That  eyery  county  treasurer,  county  auditor,  and  clerks  of  thf 
of  rDoord.  courts  of  common  pleas,  in  tliis  state,  shall  hereafter  record,  in  a  book 

to  be  by  each  of  them  kept  for  that  purpose,  all  bonds  of  public  officers, 
which  heretofore  have  been,  or  may  hereafter  be,  lodged  with  them  for 
safe-keeping;  and  an  authenticated  transcript  of  the  record  of  any  such 
bond  shall  be  taken  and  held,  in  all  courts  and  places  in  this  state,  as 
conclusive  eyidence  of  such  record,  Kud  prima  facie  evidence  of  the  ex- 
ecution and  existence  of  such  bond.^ 


CHAPTER  18. 
BRIDGES. 

nonos  SKOTioH 

1.  Penaltj  ftyr  obliterating,  etc^  notices  on  toll  4.  Begalation  of  free  bridges. 

bridg;e.  6.  Penalties  of  this  act  cnmulatlTe. 

2.  For  ri£ng  or  drlring  Ikster  than  a  walk  orer  6.  Act  repealed.— ^When  this  act  to  take  eflbot. 

a  toll  bridge.  7.  Canal  bridges— by  whom  to  be  kept  In  repair 

8.  For  driving  over  too  many  cattle.  8.  BepairB  of  canal  bridges. 

An  aot  for  the  better  seonrily  of  toll  and  other  bridges  within  this  state.  S 
[P<medFtbruarf  U.lSZi,    IVwi;  ^«o<  JWne  1, 1824.    29  voL  flbU.  372.] 

Penalty  fcr obut-      (!•)  Sbc.  I.     Beit  enacted  hy  the  General  Assembly  of  the  State  of 

u*^*^* tou*  °^  Ohio,  That  if  any  person  shall  willfully  deface,  obliterate  or  destroy 

MAf^  the  letters,  figures,  or  other  characters,  in  any  painted,  written  or  printed 

list  of  the  rates  of  tolls,  or  any  other  painted  notice  affixed  or  posted 

1  The  following  statutes  seem  to  be  abrogated  by  the  creation  of  a  Probate  Oonrt. 
Bee  Pbobati  Court. 

An  Act  to  amend  the  act  to  anthorioe  and  re<inire  the  recording  of  the  official  bonds  of  certala 

public  officers. 

[Pluted  Jforafc  13, 1848.    47  voL  fibU.  80.] 

8iO.  1.  BeU  mtaeted  hy  the  Omeral  Amembfy  of  the  StaU  of  Ohio,  That  the  proris- 
ions  of  the  aot  entitled  an  aot  to  authorise  and  require  the  recording  of  the  official 
bonds  of  certain  public  officers,  passed  January  nineteenth,  one  thousand  eight  hun- 
dred and  forty-tuee,  be  and  the  same  are  hereby  extended  and  made  applicable  <o 
the  bonds  of  exeoutors,  administrators  and  guardians. 

An  Act  to  amend  an  act  entitled  **  an  act  to  amend  the  act  to  authorise  and  require  the  recording 
of  the  official  bonds  of  certain  public  officers,**  pasaed  March  18, 1848. 

[PkMMd  murek  20, 1860.    48  eoL  fitot  40.] 

SiO.  1.  SeU  enacted  hy  the  Cfenerai  Aetembty  of  the  State  of  Ohio,  That  so  much  of 
the  aot  passed  March  thirteenth,  one  thousand  eight  hundred  and  forty-nine,  as  re- 
quires tne  bonds  of  executors,  administrators  and  guardians,  filed  prerious  to  the 
passage  of  said  law,  to  be  recorded  in  a  separate  book  to  be  kept  for  that  purpose,  b< 
and  the  same  is  hereby  repealed. 

3  The  erection  of  a  toll  bridge  is  a  public  use,  for  which  private  property  may  bt 
taken,  due  provision  being  made  for  compensation.  Young  t.  Bvekingham  et  al,f  I 
Ohio  Bep.  486. 
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up  in  any  place  upon  any  toll  bridge  within  this  state,  for  the  informa- 
tion of  passengers  wid  others ;  every  person  so  offending  shall  forfeit 
Aiid  pay  to  the  owner  or  owners  of  such  toll  bridge,  where  such  injury 
waA  done,  any  sum  not  exceeding  fifteen  dollars,  nor  less  than  five  dol- 
lars, to  be  reoovered  at  die  suit  of  the  owner  or  owners  of  such  toll 
luidge,  before  any  jiutice  of  the  peace  in  the  township  in  which  such 
off&aae  may  be  oo«imitted. 

(2.)  Sec.  II.    That  if  any  person  shall  ride  or  dji«re  over  any  suoh  For  riding  or  driv. 
bridge  faster  than  a  walk,  every  person  so  offending  shall  forfeit  and  SSk"X*i*S)U 
pay  to  the  owner  <»r  ownecs  of  suoh  bridge,  any  sum  not  ezoeeding  five  ^^i*^- 
nor  less  than  one  dollar,  to  be  sued  for  and  reoovered  aa  is  provided  in 
the  first  section  <^  this  aot:  Provided,  that  the  owners  of  such  bridge 
shall  cause  to  be  painted  in  large  letters,  and  put  up  in  a  conspicuous 
place  at  each  end  of  the  bridge,  a  notice,  cautioning  all  persons  against 
riding  or  driving  on  the  bridge  faster  than  a  walk. 

(3.)  Sec.  III.  That  if  any  person  shall  drive  over  any  such  brid^,  Tor  drWng  otw 
at  one  time,  any  drove  of  eattle  or  horses,  in  greater  numbers  than  flie  *^  °*"^  ****^* 
owner  or  owners  of  such  bridge  shall  permit  and  allow  (such  person  or 
persons  being  warned  by  such  owner  or  owners  of  the  number  of  cattle 
or  horses  permitted  or,  allowed  to  be  driven  over  such  bridge  at  any  one 
time),  every  person  so  offending  shall  forfeit  and  pay  to  the  owner  or 
owners  of  such  bridge,  any  sum  not  exceeding  twenty  dollars ;  to  be 
sued  for  and  recovered  as  is  provided  by  the  first  section  of  this  act. 

(4.)  Sec.  IY.  That  such  free  bridges  on  all  public  roads  as,  in  B^raiatkm  of  ft«6 
the  opinion  of  the  county  commissioners  in  their  respective  counties  ^™«m* 
throughout  this  state,  are  of  public  utility,  and  demanding  their  atten- 
tion, shall  be  provided  for  as  in  the  second  and  third  sections  of  this 
act;  and  the  county  commissioners  are  authorized  and  required  to  place 
up  the  like  notice  as  is  required  in  the  second  section  of  this  act,  and 
Mkewise  the  number  of  neat  cattle  and  horses  admitted  to  cross  said 
bridge  at  any  one  time,  under  the  same  penalties  as  provided  for  in  the 
aforesaid  sections ;  to  be  sued  for  and  recovered  at  the  suit  of  the 
county  commissioners,  or  their  agent  or  agents,  in  an  action  of  debt  be- 
fore any  justice  of  the  peace  in  the  township  in  which  said  bridge  or 
bridges  are  erected,  and  paid  into  the  county  treasury,  to  be  applied 
to  the  repairing  of  said  bridge. 

(5.)  Sec.  Y.     That  nothing  in  this  act  contained  shall  be  construed  Penaiues  of  thfa 
to  take  away  from  the  owner  or  owners  of  such  bridge,  any  action  for  •**  •ccomniatiT». 
damages  which,  without  this  act,  they  might  have  had  against  any  per- 
son for  any  injury  done  to  such  bridge. 

r6.)  Sec.  YI.    That  the  act  for  the  better  security  of  toll  bridges  Aet  repealed, 
witiiin  this  state,  passed  February  fourth,  eighteen  hundred  and  fifteen,  oimm,  sot. 
be  repealed. 

This  act  shall  take  effect  and  be  in  force  from  and  after  the  first  day  When  thie  aot  to 
of  June  next.  take  effect. 

An  Act  to  provide  for  the  repair  of  oanal  bridges  within  this  state. 
[PmtdmdtaolmftaXareh  10, 1838,    Z6  voL  SUU.  51,] 

(7.)  Sec.  I.     Be  it  enacted  by  the  General  Assemhh/  of  the  State  oj  c^mi  bridgee,  by 
Ohio^  That  the  county  commissioners  of  the  respective  counties  through  Jf^J^JJ  ^  ^^^ 
which  any  canal  of  this  state  passes,  except  such  as  are  built  by  incor- 
porated companies,  shall,  at  the  cost  of  suoh  county,  keep  in  good  re- 
pair all  bridges,  where  acy  state  or  county  road  crosses  said  canals. 


Vol.  L— 14 

Digitized  by  VjOOQIC 


194  OANAL  LANDQ.  [CHAP. 


An  act  to  require  saperriBora  of  roads  to  make  temporary  repairs  of  bridges  OTor  the 
canals  of  this  state. 

[PkMNd  Jomtorv  11, 18i8.    46  voL  Btai,  26.} 

Bepairs  of  oaasi      (8.)  Seo.  I.     ^  t^  enacted  hy  the  OenercU  Assemhly  of  the  Sate  of 
bridges.  Ohio,  That  the  sapervisors  of  roads,  through  whose  district  any  part 

of  the  canals'  made  by  the  state  of  Ohio  passes,  shall,  from  time  to 
time,  make  snch  necessary  and  temporary  repairs  to  bridges  over  said 
canals  as  they  may  require;  and  they  are  hereby  authorized  to  com- 
mute a  portion  of  the  labor  of  their  respectiye  dbtricts  for  materials  ne- 
cessary to  make«uch  repairs:  Provided,  that  said  bridge  or  bridges  be 
on  some  public  highway,  and  that  such  supervisors  shall  not  apply  more 
than  ten  days'  labor  for  said  repair  in  any  one  year.^  d 


CHAPTEK  19. 

CANAL   LANDS. 

fionoir.  SBcnoir 

1.  Auditor  of  state  to  be  land  Ment.  9.  Betnm  of  sales,  etc,  and  payment  of  pio- 

2.  Dispoeition  of  records,  etc— Where  oiBoe  kept.  oeeds. 

8.  Qoremor  to  make    deeds,   etc;    repealing  10.  Effect  of  death  of  porohaser  before,  etc 
clause.  11*  ^rioe  rednced. 

4.  Transfer  of  books,  papers,  etc  12.  Acta  repealed. 

5.  Agent  not  to  porchase ;— Penalty,  and  suit  18.  Correction  of  entries. 

therelbr.  14.  Bemedy  of  pnrchaser,  when  porchase  is  toM. 

6.  How  lands  sold  to  actual  settlers.  16.  Oomm.  anthorised  to  administer  oaths.— Tea> 

7.  Deed.  timony,  forms,  and  fees  under  the  two 

8.  Agent  may  administer  oaths,  etc  preceding  ■sctions.—When  act  takes  efleot. 

An  Aot  amendatory  to  an  act  entitled  ''  an  aot  to  aboUsh  the  offioe  of  oommissloneY 
Swan  s  S.  8. 187.       ^f  ^j^^  ^^^^  jhq^  ^f^^^  ^^  Defiance,  to  provide  for  the  sale  of  lands  to  actual  setUen 
at  said  oi&oe,  and  to  create  the  offioe  of  land  agent,"  passed  May  1, 1854. 
[PaiMd  oMd  took  ^oot  Apra  12, 1858.    K  vol  8b»L  74.] 

A  ditorofstateto      0"')  SECTION  1.     Belt  enacted  hy  the  General  Assembh/  of  the  Stat^ 
be^iand  agent      of  Ohio,  That  the  office  of  land  agent  at  Defiance,  as  created  by  the 
provisions  of  the  act  entitled  "  an  act  to  abolish  the  office  of  commis- 
sioner of  the  state  land  office  at  Defiance,  to  provide  for  the  sale  of 
lands  to  actual  settlers,  at  said  office,  and  to  create  the  office  of  land 
agent,"  passed  May  1,  1854,  be  and  the  same  is  hereby  abolished,  and 
the  auditor  of  state  b  hereby  authorized  and  directed  to  perform  all 
the  duties  devolved  on  said  land  agent  by  the  act  to  which  this  is 
amendatory. 
Disposition  of  re-      (^O  Seo.  II.    That  Said  land  agent  is  hereby  required  and  directed 
:oinW«tc^         to  make  report  to  the  auditor  of  state,  within  thirty  days  from  the 
Where  office  kept  p^gg^^  ^f  this  act^  of  all  sales  by  him  made  since  he  has  held  said 
office,  and  he  shall  at  the  same  time  deliver  to  said  auditor,  all  books, 
papers,  records,  and  documents,  of  whatever  kind,  pertaining  to  said 

1  As  to  injuring  bridges  oyer  eanals,  see  also  Oakaui,  f eo.  (10). 

As  to  county  keeping  up  and  building  bridges  oyer  canals,  where  a  new  road  eivfsea 
the  same,  see  also  Canals,  sec.  (15).  * 

As  to  keeping  up,  repairing,  etc.,  bridges  generally,  see  also  OomnssioirBBi!  Of 
Couimr,  seo.  (11);  and  as  to  suits  for  injuries  to  bridges  built  by  the  county,  etc.,  aea 

OOMMISSIONBBfl  OV  COUIITT,  SCO.  (17). 

(a>Bepealed,64T.84.   Bee8«p.«0<. 
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office,  to  be  by  said  anditor  careftilly  preserved  in  Lis  office  at  Col- 
umbns. 

(3.)  Seo.  m.     That  the  governor  be  and  he  is  hereby  authorized  ^^SI^^  ^  "**** 
and  required  to  execute  and  deliver  deeds  to  the  holders  of  certificates  Bepeio^* 
of  purchase  issued  for  any  lands  by  the  several  state  land  offices,  at 
Defiance,  under  the  beverai  acts  requiring  the  valuation  and  sale  of  the 
lands  belonging  to  the  state  of  Ohio,  upon  presentation  of  such  certifi- 
cates and  application  therefor. 

Sections  one,  two,  and  three,  of  the  act  to  which  this  is  amendatory, 
be  and  the  same  are  hereby  repealed,  and  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 

An  Mt  to  »bolisli  the  oiBoe  of  oommissioner  of  the  state  land  oiBoe  at  Defiance,  to 
proTide  for  the  sale  of  lands  to  aotoal  settleni  at  said  oi&oe,  and  to  create  the  office 
of  land  agent. 

[PnMlJCay  1,1864.    62  tot.  flfaK.  120.] 


at  this 


Sbo.  I.,  IL,  m.i 

Seo.  IY.    That  the  land  commissioner  of  the  state  land  office,  Traasftr  or  books 
1  time  acting,  shall  deliver  over  all  the  books,  papers,  and  all  other  PH«»f  etc 
property  belonging  to  his  office,  to  such  person  as  may  be  appointed 
land  agent  under  tnis  act. 

S.)  Sbo.  V.    That  any  person  holding  the  office  of  land  agent,  *Ag«it  not  to  por- 
not  purchase,  or  enter^  or  be  in  any  manner  interested,  either  di-  ******'' 
rectly  or  indirectly,  by  himself,  agent,  or  clerk,  or  any  other  person 
whatever,  in  the  purchase  of  any  lands  belonging  to  the  state,  or  which 
mav  hereafter  be  ceded  to  the  state,  and  subject  to  sale  at  the  office  of 
which  he  b  the  agent ;  and  any  land  agent  hereafter  appointed,  agree-  — Penaitj,  and 
ably  to  the  provisions  of  this  act,  violating  any  of  the  provisions  of  '^^  *'»««*>'• 
ihe  same,  shall,  for  every  Quch  offense,  forfeit  and  pay  the  sum  of  one 
thousand  dollars,  and  be  removed  from  office,  upon  proof  thereof  being 
made  to  the  governor,  whose  duty  it  shall  be  forthwith  to  remove  said 
agent;  that  tne  fine  shall  be  recovered  by  civil  action,  in  the  name  of 
the  state  of  Ohio,  which  action  shall  be  brought  in  the  county  wherein 
said  land  office  is  situate;  and  the  amount  recovered  in  said  action 
shall  be  paid  into  the  state  treasury,  by  the  prosecuting  attorney  of 
such  county ;  and  it  is  hereby  made  the  duty  of  such  prosecuting  at 
tomey  of  such  county,  to  prosecute  in  behalf  of  the  state,  all  actions 
under  the  provisions  of  this  section,  for  which  service  he  shall  be  al- 
lowed a  reasonable  compensation,  to  be  audited  and  allowed  by  the 
nuditor  of  state,  and  paid  out  of  the  money  recovered  in  such  actions. 

(6.)  Seo.  YI.  That  said  land  shall  be  sold  to  actual  settlers  only.  How  lands  scu  te 
at  seventy-five  per  cent,  below  the  appraised  value  respectively:  Pro-  •ctwi ■ettien. 
vided,  that  any  person  who  applies  to  purchase,  for  actual  settlement^ 
an^  of  said  land,  at  said  reduction,  shall,  before  any  certificate,  or  other 
evidence  of  purchase  or  entry,  is  issued  to  him  or  her,  by  said  land 
agent,  make  and  subscribe  an  affidavit  that  it  is,  bona  fide,  his  or  her 
intention  to  enter  upon  and  improve  the  said  tract  so  purchased,  within 
twelve  months  from  and  after  said  purchase,  and  that  ne  or  she  has  not 
made  such  purchase  for  the  purpose  of  speculation,  but  for  the  purpose 
of  procuring  a  home  for  himself,  or  herself  and  finmily ;  and  that  he  or 
she  is  not  the  owner  of  any  other  lot  or  tract  of  land  whatever;  which 
affidavit  shall  be  witnessed  by  the  land  agent,  and  preserved  by  him 
with  the  records  of  his  office;  and  no  person  who  may  apply  to  pur- 


1  Bepealed  by  the  preceding  section  of  this  Chapter. 
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chase,  sliall  be  permitted  to  purcbaae  more  than  one  quarter  of  a  section 
of  land,  as  aforesaid. 
Peed  (7.)  Sxo.  YII.     That  so  soon  as  the  purchaser  shall  actually  reside 

upon  the  tract  by  him  or  her  purchased,  at  any  time  not  exceeding 
eighteen  months  A>om  the  date  of  such  purchase,  and  prove  to  the  satis- 
/  faction  of  the  land  agent,  the  fact  of  his  or  her  residence  upon  suoh 

tract,  it  shall  be  the  duty  of  the  land  agent  to  certify  ^e  same  to  the 
governor,  and  upon  the  receipt  of  such  certificate  of  proof,  that  the 
purchaser  does  actually  reside  upon  his  or  her  tract,  so  purchased  as 
aforesaid,  it  ishall  be  the  duty  of  the  governor  to  issue,  or  cause  to  be 
issued  and  delivered,  a  deed  for  the  tract  so  purchased. 
Ajent  «^^-      (8.)  Seo.  Vin.     That  the  affidavits  required  to  be  made  by  this 
^^       oatbs,     ^^^^  ^^^    1^^  made  and  subscribed  before  the  agent,,  who  is  hereoy  au- 
thorized to  administer  oaths  in  such  case;  or  l^ore  any  officer  bavins 
by  law  a  general  authority  to  administer  oaths ;  for  administering  which 
oath,  the  said  land  agent  shall  be  allowed  to  receive  the  sum  of  twenty- 
five  cents. 
Betom  of  Mies,      (9.)  Seo.  IX.    That  it  shall  be  the  duty  of  said  land  agent  to  make 
S^piSeeC''**"*  return  of  all  the  sales  of  land  made  by  him,  as  such  agent,  and  pay 
over  to  the  treasurer  of  the  state  all  moneys  received  by  hhn  for  im 
lands  so  sold,  and  ftilly  settle  with  the  auditor  of  state,  as  often  as  once 
in  three  months,  and  at  such  time,  oftener  than  three  months,  as  the 
auditor  may  direct;  and  the  said  land  agent  shall  be  governed  by  the 
instructions  of  the  said  auditor  of  state,  in  relation  to  the  time  and 
manner  of  paying  over  such  moneys,  making  returns,  and  settling  wilJi 
said  auditor,  and  the  keeping  of  the  books  of  his  office. 
lUbot  of  death  of      (10.)  Sbo.  X.     That  in  the  event  of  the  death  of  any  pnrohaser, 
pvotaMer  b«i>n,  before  the  expiration  of  eighteen  months  from  the  time  of  his  or  her 

Cshase,  there  has  been  a  failure  to  actually  reside  upon  the  tract,  by 
or  her  so  purchased,  the  title  shall,  in  such  case,  vest  in  the  heirs 
and  legal  representatives  of  such  purchaser. 
Price  ledooed.  (11.)  Sbo.  XI.     That  the   appraisement  of  lands  now  subject  to 

entoy  or  sale,  at  the  state  land  office,  and  all  lands  which  may  hereafter 
be  ceded  to  ^e  state,  by  any  law  of  congress,  which  have  been  hereto- 
fore appraised,  in  pursuance  of  law,  at  more  than  two  dollars  per  acre, 
is  hereby  reduced  to  the  sum  of  two  dollars  per  acre,  and  shall  be  sold 
to  actual  settlers,  at  seventy-five  per  cent,  reduction,  agreeable  to  the 
sixth  and  seventh  sections  of  this  act. 
▲ctrapeiOed.  (12.)  Sbo.  XII.    That  the  act  passed  February  eighth,  eighteen 

46  T.  Stet.8L       hundred  and  forty-seven,  entitled  ''an  act  to  establish  the  price  of  the 
Miami,  Wabash,  and  Erie  and  Ohio  canal  lands,  and  to  secure  their 
sale  to  actual  settlers,"  and  the  act  amendatory  thereto,  passed  March 
48T.sut.  w.       23,  A.  D.  1860,  and  the  act  to  abolish  the  offices  of  register  and  re- 
ceiver of  the  state  land  office,  at  Defiance,  to  regulate  the  sale  of  lands 
at  said  office,  and  to  create  the  office  of  land  commissioner,  passed  April 
60  T.Stot.  180.      16,  A.  D.  1852,  and  the  act  supplementary  thereto,  passed  January  12, 
fti  T.  Stat.  298.      A.  D.,  1853,  [be]  and  the  same  are  hereby  repealed. 


An  Aot  to  proTid«  for  the  correetion  of  errors  in  making  entries  of  land  at  the  land 

offices. 

[PlBaMdJ<iiwary89,lM4.    42  vol.  Shrf.  6.] 

Oomction  of  en-      (^^0  S^*  i-    Be  it  enocUd  hy  the  General  Assemhfy  of  the  State  of 

tri*.  Ohio^  That  whenever  a  purchaser  of  public  lands  shall  have  purchased 

at  any  land  office  in  this  state,  a  tract  of  land  different  from  that  he 

intended  to  purchase,  and  shall  desire  to  have  his  entry  corrected,  he 
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shall  make  application  for  tiiat  purpose,  by  himself  or  legal  representa- 
tivee,  to  the  rtyitter^  of  l^e  land  office,  and  if  it  shall  appear  from  tes- 
timony satisfactory  to  the  register  aatd  receiver^  of  public  moneys,  that 
an  error  has  been  made,  the  said  register  and  receiver^  shall  report  the 
case,  with  the  testimony,  and  their  opinion  thereon,  to  the  auditor  of 
state,  who  shall  haye  power  to  direct,  if  in  his  opinion  it  shall  be 
proper,  that  the  purchaser  shall  be  at  liberty  to  withdraw  tUe  entrr  so 
erroneously  made,  and  that  the  money  which  had  been  paid  shall  be 
applied  to  the  purchase  of  other  lan^  in  the  same  district :  Provided 
that,  in  reference  to  all  sales  made  prior  to  the  passage  of  this  act,  ap- 
plication shall  be  made  as  provided  for  bv  this  section,  within  two  years 
a^r  the  passage  of  this  act ;  and  in  reference  to  all  sales  or  entries 
hereafter  made,  application  shall  be  made  within  two  years  firom  the 
date  of  such  sale  or  entry. 

(14.)  SBa  IL  That  whenever  a  tract  of  land  shall  have  been  pur-  Bemedy  of  par- 
chased  fipom  the  state  of  Ohio,  the  purchase  whereof  is,  or  may  be  void,  ^JUfi^Sw.*^*  * 
by  reason  of  a  prior  sale  thereof  by  the  state  of  Ohio,  or  by  the  United 
States,  or  for  lack  of  title  thereto  in  the  state  of  Ohio,  or  from  any 
other  cause  whatever,  said  purchaser,  or  the  legal  representatives  of 
said  purchaser,  or  purchasers,  shall  be  entitled  to  repayment  of  any 
sum  or  sums  of  money  paid  for  on  account  of  said  land,  on  making 
proof  to  the  satisfaction  of  the  auditor  of  the  state  of  Ohio,  that  the 
same  was  erroneously  sold ;  and  the  auditor  is  hereby  authorized  and 
required,  on  surrender,  by  said  purchaser  or  his  legal  representative,  of 
the  certificate  of  purchase,  deed  or  other  evidence  of  title  by  which  he 
or  they  claim  to  hold,  and  propose  release  to  the  state,  to  issue  his  war- 
rant upon  the  treasurer  of  state  for  the  repayment  of  such  sum  or  sums 
of  money,  paid  as  aforesaid,  witii  interest  thereon  at  the  rate  of  six  per 
centum  per  annum,  firom  the  date  of  said  illegal  sale. 

(15.)  Sso.  m.     That  the  register^  of  any  land  office  is  hereby  au-  Ooiiim.wit]ioriied 
ihorized  to  administer  oaths  in  relation  to  the  correction  of  errors  made  ^SltSsT'''^''^ 
at  that  office,  and  that  in  no  instance  shall  the  testimony  of  an  appli- 
oaot  for  a  change  of  entrj^  without  corroborating  testimony,  be  suffix 
meat  to  sustain  said  application ;  and  tiiat  the  auditor  of  state  shall 
forward  to  each  of  the  land  offices  in  this  state,  a  copy  of  this  act,  with 
such  forms  as  he  shall  direct  relative  to  taking  testimony,  releases  to  Tertbnony.ftama, 
the  state,  etc.:   Provided,  that  said  registers^  are  hereby  expressly  tS^^l^S^J^ 
forbidden  to  receive  any  fee  or  ^s  for  administering  said  oaths,  or  ^^^«^' 
reducing  said  depositions  to  writing.  ^^*®*  ■**  **•■ 

That  this  act  shall  take  effect  from  and  after  its  passive. 

1  The  lAnd  agent  is  now  Tested  with  the  powen,  etc.,  of  the  register  and  reoeirerf 
•ee  see.  (1)  ef  Mm  Ohapter. 
i  The  auditor  >f  ftate  now  aots  as  register,  etc    Bee  see,  (1)  of  this  Oliapter. 
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BBFERBNOBS  TO  PRIOR  LAWS  IN  RELATION  TO  CANAL  LANDS  AND 
THE  STATE  LAND  OFFICES. 

Miami  ahd  Ohio  Canal  Lands. — By  act  of  congresi,  approved  May  24, 1828  (Lawf 
U.  8,,  l8t  session  20th  oongress,  p.  113),  under  certain  conditions  a  quantity  of  land 
was  granted  to  the  state  of  Ohio  equal  to  one  half  of  fire  sections  in  width  on  eaok 
side  of  the  Miami  canal,  between  Dayton  and  the  Maumee  river,  at  the  mouth  of  Au- 
glaize, so  far  as  the  Miami  canal  should  be  located  through  the  public  lands ;  but  re- 
serving for  the  United  States  each  alternate  section  of  the  land  unsold,  to  be  selected 
by  the  commissioner  of  the  land  oflSce. 

By  the  fifth  section  of  the  same  act,  and  under  certain  conditions,  five  hundred 
thousand  acres  of  United  States  land,  in  Ohio,  was  granted  to  the  state,  to  aid  her  in 
the  construction  of  canals,  etc.  The  land  to  be  selected  within  two  years,  under  the 
authority  of  the  governor,  etc. 

By  act  of  congress,  amendatory  and  supplementary  to  the  above,  approved  April  2, 
1880  (Ist  session  21st  congress,  p.  47),  one  of  the  conditions  of  the  above  grant  in  aid 
of  the  Miami  canal,  which  required  it  to  be  completed  within  twenty  years,  was  re- 
pealed ;  with  a  proviso  thai,  if  the  state  applied  the  proceeds  of  sale,  or  any  part,  to 
any  other  use  than  the  extension  of  the  canal,  the  grant,  for  all  lands  unsold,  should 
be  void,  and  the  state  should  refund  the  amount  received,  after  deducting  expenses. 
It  was  further  provided  that,  when  the  line  of  the  canal  passes  over  land  sold  by  the 
United  States,  the  governor  of  the  state  might  locate  other  lands  in  lieu  thereof;  not, 
however,  so  as  to  exceed  the  aggregate  of  one  half  of  five  sections  in  width,  etc. 
'  By  act  approved  March  2, 1833  (4  vol.  Story's  Laws  U.  S.,  2,360),  in  addition  to  the 
five  years  allowed  by  the  first  act  above  mentioned  to  commence  the  Miami  canal 
north  of  Dayton,  the  farther  time  of  five  years  in  addition  to  said  five  years  was  al- 
lowed. 

By  act  of  December  22, 1828  (27  vol.  Stat  16),  the  state  of  Ohio  assented  to  the 
eonditions,  etc.,  of  the  above  act  of  congress  of  May  24, 1828. 

In  order  to  dispose  of  the  600,000  acres,  by  act  passed  February  12, 1820  (27  vol. 
Stat.  55),  entitled  **  an  act  to  provide  for  the  sale  of  certain  lands  granted  by  oongresa 
to  the  state  of  Ohio,"  land  omoes  were  established  at  Piqua  and  Tiffin — the  mode  of 
subdividing  the  land,  conducting  the  sale,  executing  deeds,  etc.,  were  pointed  out, 
together  with  the  duties  of  the  register,  receiver,  etc. 

An  act  to  amend  the  last  mentioned  act  was  passed  February  22, 1830  (28  vol.  Stat. 
60),  by  which  the  auditor  of  state  was  required  to  make  out  deeds  quarterly  for  pur- 
chases, and  the  receivers  were  required  to  deliver  them.  The  lands  were  exempted 
from  taxes  for  five  years  from  the  time''of  purchase.  This  act  was  repealed  April  16, 
1867  (54  vol.  160). 

"  An  act  to  authorise  the  selection,  location,  sale  and  application  of  the  proceeds 
of  land  granted  by  congress,"  etc.,  was  passed  December  31, 1831  (30  vol.  Btat.  14), 
by  which  the  line  of  the  Miami  canal  was  established,  the  governor  authorised  U>  se* 
lect  the  lands  and  to  cause  them  to  be  sold  by  issuing  his  proclamation,  and  requiring 
the  registers  and  receivers  at  Piqua  and  Tiffin  to  make  returns  and  payments  quar- 
terly, etc. 

An  act  amendatory  to  the  above  mentioned  acts  was  passed  February  26, 1833  (81 
Tol.  Stat.  20),  which  authorised  the  sale  of  sections,  half  sections,  quarter  sections, 
half  quarter  sections  and  quarter  quarter  seetions ;  but  no  one  person  was  permitted 
to  enter  more  than  one  half  quarter  section  of  land  in  quarter  quarter  sections.  The 
lines  between  the  half  quarter  sections  to  be  run  east  and  west. 

**  An  act  for  the  relief  of  the  purchasers  of  the  Miami  canal  lands,"  passed  Febru- 
ary 3, 1834  (32  vol.  Stat.  10),  provides  that  when  lands  have  been  or  may  be  twice 
sold,  the  last  purchaser  shall  have  the  purchase  money  refunded  out  of  the  stat« 
treasury. 

The  last  named  act  was  repealed  by  act  of  February  27, 1834  (32  vol.  Local  Laws, 
216),  which  authorises  the  auditor  to  correct  erroneous  entries,  before  or  afterward 
made,  in  the  purchase  of  the  lands.  Purchasers  of  land  sold  twice  and  purchasers  of 
land  which  does  not  contain  the  requisite  quantity  are  relieved.  The  certificates  of 
purchase  issued  to  purchasers  and  one  of  the  duplicate  receipts  issued  to  purchasers 
must  be  filed  quarterly  by  the  register  and  receiver,  in  the  auditor  of  state's  office. 

An  act  was  passed  January  18,  1834  (82  vol.  Stat.  0),  repealing  the  proviso  to  the 
9th  section  of  the  above  mentioned  act  of  December  31, 1831.  The  proviso  repealed 
was,  that  nothing  in  that  aot  should  be  construed  as  a  pledge  by  the  state  to  construct 
any  part  of  the  Miami  canal  farther  than  the  avails  of  the  Miami  canal  lands  would 
do  it,  etc. 

''  An  act  for  the  removal  of  the  state  land  office  from  Piqua"  was  passed  March  13, 
1836  (34  vol.  Local  Laws,  446),  by  which  the  land  office  was  required  to  be  removed 
to  Lima;  and  providing  that  if  the  United  States  land  office,  then  at  Lima,  should 
be  removed  west  or  north  of  Lima,  in  this  state,  the  state  office  should  be  moved  with 
it.  The  mode  of  appointing  a  register  and  receiver,  official  bonds  and  oompensatioD 
pointed  out. 

By  resolution  of  February  29, 1836  (34  vol.  Local  Laws,  641),  the  gorenior  was  di 
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reetod  to  suspend  all  further  sales  of  the  Miami  oanal  lands  nntil  Airther  ordered  by 
the  legislature. 

'"An  act  for  the  remoyal  of  the  state  land  office  from  Tiffin"  was  passed  March  31, 
1837  (35  Yol.  Stat.,  110),  by  which  the  office  was  required  to  be  moved  to  Manmee. 
The  mode  of  appointing  a  register  and  receiver,  the  requisites  of  official  bonds,  com- 
pensation, the  consequences  of  not  giving  secnrity,  or  not  making  returns,  pointed 
out. 

Wabash  ahd  Erie  Cakal  Lands. — By  act  of  congress,  approved  March  2, 1827  (8 
Story's  Laws  United  States,  2,064),  a  quantity  of  land  equal  to  one  half  of  five  sec- 
tions in  width,  on  each  side  of  the  proposed  canal,  was  granted  upon  certain  condi- 
tions to  Indiana;  each  alternate  section  being  reserved  to  the  United  States.  The 
land  to  be  selected  from  one  end  of  the  oanal  to  the  other.  The  mode  of  selection, 
ete.,  is  pointed  out. 

By  act  of  congress,  approved  May  84, 1828  (4  Story's  United  States  Laws,  2,141), 
Indiana  was  authorized  to  relinquish  to  Ohio,  upon  such  terms  as  might  be  agreed 
upon  by  the  two  states,  all  of  the  above  desoribea  lands  within  the  limits  of  the  state 
of  Ohio. 

By  act  of  congress,  approved  May  29, 1830  (4  Story's  United  States  Laws  2,209), 
29,528  78-100  acres  of  land  were  vested  in  Indiana,  to  make  up  for  deficiency  in  the 
above  grant  by  reason  of  prior  sales,  etc.,  by  the  United  States.  The  mode  of  selec- 
tion, etc.,  pointed  out. 

By  act  of  congress,  approved  June  30, 1834  (4  Story's  United  States  Laws,  2,388), 
a  selection  was  authorised,  in  lieu  of  lands  in  Ohio  sold  by  the  United  States,  etc., 
and  to  make  up  for  the  deficiency  in  the  lands  situate  in  Ohio.  The  mode  of  selee- 
tion,  etc.,  pointed  out. 

BesoluUon  of  February  24, 1834  (32  vol.  Local  Laws,  439),  accepting  from  Indiana 
relinquishment  and  conveyance  of  the  lands,  upon  the  terms  recited  in  the  resolu- 
tion, etc. 

"An  act  to  authorise  the  locating  and  establishing  so  much  of  the  line  of  the  Wa- 
bash and  Erie  oanal  as  lies  within  the  state  of  Ohio,  and  to  authorize  the  selection, 
location,  sale  and  application  of  the  proceeds  of  the  sales  of  its  lands,"  passed  March 
8,  1834  (32  vol.  Local  Laws,  308).    The  title  of  the  act  points  out  its  general  object. 

Besolution  of  March  9, 1836  (33  vol.  Local  Laws,  465),  directed  the  sales  to  be  made 
in  certain  places  therein  mentioned. 

Besolution  of  March  14, 1836  (34  vol.  Local  Laws,  658),  authorizing  the  board  of 
public  works  to  reserve  a  section  for  a  town,  where  the  water  power  will  be  used,  be- 
tween Wolf's  Rapids  and  the  Indiana  line,  and  to  lay  the  same  off  into  lots  and  sell 
them,  etc. 

"  An  act  for  the  removal  of  the  state  land  office  from  Tiffin,"  passed  March  31, 1837 
(86  vol.  Stat.  110),  directs  that  all  future  sales,  and  the  time  and  manner  and  quan- 
tity to  be  offered,  shall  be  agreed  upon  by  the  board  of  public  works  and  commission- 
ers of  the  canal  fund,  who  shall  notify  the  governor,  and  he  shall  give  notice  by  nro- 
elamation  at  least  three  months  before  the  sale.  These  provisions  are  superseded  by 
the  act  to  which  this  note  is  appended. 

At  the  same  session,  and'February  27, 1837  (35  vol.  Local  Laws,  553),  the  governor 
was  re<}uested  to  suspend  issuing  deeds  for  these  lands,  sold  in  the  year  1836.  This 
resolution  was  rescinded  April  3, 1837  (35  vol.  Local  Laws,  565). 

By  act  of  March  19, 1838(36  vol.  Stat.  65,  Swan,  166;  Curw.,  chap.  214),  the  canal 
Aind  commissioners  and  the  oanal  commissioners  were  required  to  take  charge  of  the 
oanal  lands,  and  to  direct  the  time  and  place  of  sale,  etc.;  the  governor  to  cause  the 
lands  to  be  appraised,  etc.;  sales  to  be  made  at  public  auction  on  certain  terms,  etc.; 
land  unsold  to  be  again  offered;  the  right  of  making  the  canals  through  the  land  re- 
served ;  the  governor  to  procure  grants  and  to  cause  lands  to  be  selected  and  ap- 
praised, etc. 

By  act  of  March  7, 1842  (40  vol.  Stat.  72 ;  Ourw.,  chap.  416),  the  lands  ceded  by 
Indiana,  and  all  lands  granted  by  congress  to  aid  in  the  extension  of  the  Miami  caniJ 
north  of  Dayton,  then  unsold,  were  dkected  to  be  sold.  The  mode  of  conducting  the 
■ales,  the  issuing  of  certificates  of  sale  and  their  assignment  is  pointed  out.  The  land 
when  sold  to  be  liable  to  taxation. 

By  an  amendatory  act,  passed  February  7, 1843  (41  vol.  Stat.  25 ;  Curw.,  chap. 
430  2,  appraisers  were  appointed  to  appraise  the  Wabash  and  Erie  canal  lands ;  the 
moae  of  selling  pointea  out;  and,  if  unsold  for  want  of  bidders,  making  them  and 
the  Miami  canal  lands  subject  to  entry  at  appraised  value,  except  certain  tracts  therein 
designated.  The  land  office  for  the  sale  of  the  Wabash  and  ^rie  oanal  lands  was  di- 
rected to  be  kept  at  Perrysburg. 

By  act  of  February  8, 1847  (45  vol.  SUt.  31;  Ourw.,  chap.  747),  canal  lands  were 
directed  to  be  sold,  in  tracts  of  quarter  sections,  to  actual  settlers,  at  thirty-three  per 
•entom  less  than  the  appraised  value ;  but  allowing  others  than  actual  settlers  to  pur* 
ehase,  each,  one  hundred  and  sixty  acres  at  the  appraised  value.  This  act  was  re- 
pealed by  sec.  (11)  of  the  Chapter  to  which  this  note  is  appended. 

By  act  of  February  24, 1848  (46  vol.  Stat.  88;  Curw.,  chap.  857),  a  survey  was  di- 
reeted  to  be  made  of  the  water  line  of,  and  the  lands  adjacent  to,  the  Mercer  county 
reservoir,  and  providing  for  the  appraisement,  and  making  subject  to  entry  at  tha 
•tato  land  office  at  Lima,  said  adjacent  lands,  etc.  This  act  was  amended  by  act  of 
March  23^  1850  (48  vol.  Stat.  67;  Curw.,  chap.  1,014),  providing  for  the  appraisa- 
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xnent  and  mH  of  the  Und  lying  between  the  water  Uim,  ai  estahlkbed  hj  a  faiTej, 
and  the  margin  of  the  reservoir,  and  reserving  to  the  state  a  right  to  appropriate  th« 
•ame  hereafter  to  pnblio  use  upon  oertain  oonditiont. 

B7  act  of  March  13, 1849  (47  vol.  Stat.  48;  Carw.,  ofaap.  021),  the  Perrysbnrg  land 
ofllee,  from  April  28, 1849,  was  abolished ;  the  land  in  the  Perrysbarg  distriot  attached 
to  the  Lima  aistriot,  and  the  Lima  land  offioe  removed  to  Deianoe,  eto. 

By  aot  of  Febmary  18, 1848  (46  vol.  Stat.  54 ;  Curw.,  chap.  827),  the  estimated 
▼alne  of  the  canal  lands,  whioh  were  appraised  at  more  Uian  three  dollars  per  acre, 
were  redaoed  to  three ;  bot  this  aot  was  not  to  affect  any  of  the  lands  near  the  Mercer 
county,  Loramie  and  six  mile  reservations,  or  any  lands  reserved  by  the  state  for 
hydraulic  pnrposee. 

By  amendatory  act  of  March  23, 1850  (48  vol.  SUt  92;  Curw.,  chap.  1,026),  each 
actual  settler  was  allowed  to  enter  one  hundred  and  sixty  acres  of  the  canal  lands  at 
fifty  per  centum  below  appraiaed  value ;  directing,  however,  that  certain  lands  ap- 
praised by  J.  W.  Biley  should  be  first  offered  at  public  sale,  etc.,  and  that  the  alter- 
nate sections,  then  in  dilute  between  the  tJnitea  States  and  this  state,  lying  between 
the  mouth  of  the  Cuyahoga  river  and  the  junction  of  the  canal,  should  not  be  sub- 
ject to  sale  to  settlers,  etc.,  uatil  the  title  was  settled  and  they  were  first  offered  at 
public  sale,  ete.  No  deed  to  issue  to  a  person  purchasing  as  a  settler  until  he  actu- 
ally entered  upon  and  commenced  improving,  etc.;  and  certificate  forfeited,  unleu 
entry  made,  etc.,  within  twelve  months. 

By  aot  of  Ai>ril  16, 1852  (50  vol.  Stat  192V  deeds  were  authorised  to  be  executed 
when  the  original  or  the  oertifloates  thereior  had  been  destroyed.  This  aot  was 
pasted  in  consequence  of  the  office  at  Defiance  havinff  been  burned,  eto. 

By  act  of  Mav  1, 1852  (50  vol.  Stat.  267;  Curw.,  chap.  1,192},  the  auditor  of  itate 
if  required  to  take  immediate  steps  to  secure  to  the  state  the  title  to  all  lands  there- 
tofore or  thereafter  granted  by  oongress  for  the  completion  of  the  Ohio,  Miami  and 
Wabash  and  Erie  canals,  and  for  other  purposes ;  and  to  endeavor  to  obtain  further 
legislation  by  congress  to  vest  in  the  state  all  or  any  of  said  lands,  aofd  such  other 
lands  as  the  state  may  have  sold  without  valid  title;  the  auditor,  however,  not  to 
pay  any  one  for  aid  in  the  pfemises. 

By  aot  of  April  25, 1854  (52  vol.  Stat  66),  the  board  of  public  works  was  author- 
iied  to  sell  the  lands  belonging  to  the  state,  lying  near  the  Mercer  reservoir,  in  the 
counties  of  Mercer  and  Auglaize. 

By  aot  of  i^>ril  11, 1856  (58  vol.  Stat,  197),  titles  of  purchasers  (created  prior  to 
the  acts  of  congress  of  March  2, 1855,  which  oonfiraed  tha  selections  by  the  state), 
are  eonflmed. 
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CHAPTER  20. 

OANAIS— TOLLS-INJURIES  TO,  ETC.  a 


1.  The  digging  of  ditobet  or  nmorlDg  earth 

neer  caniiJs,  eto^  prohibited ; 
'i  Orthe»«ttiiigd0idaBiiMlainoaB^ 
&  Penaltiee  ttaerefiw,  and  DToeeeiitioik. 
4   rartber  xemediee  therefor. 


68.  OoUector  to  tranamit  coay  of  registiy  td 

other  ooUeotoca,  who  ahaU  reoo^it. 
64.  When    boat    traaatered,    how     regiatxy 


feaalty'-iw  treipaaeiBf  on  t«wlBg  path ; 

— Vw  ebatroctftag  aaTJ^tkNi } 

-for  atnklac  riaiili,  Btoaei  ate**  and  oh^ 

•tmotiBg  towing  path* 
Oe  erection  of  dam,  bridgeii  eto^  without 

penniaiion,  prohibited. 


Penalty  therefor. 

fmtitj  for  otaatrvetlDg  the  tree  oae  ori»- 

Jwfag  otee,  <w  deetrojing  bridgea. 
fhe  Hen  of  the  atato  en  materiala  tomiahed 

by  contracton. 
Pmalty  for  inuring  hanha,  eolverta,  etc; 
—Or  for  taking  water  from  eaaala. 
froceedingi  when  a  road  ia  eocnpied  by  the 

County  to  b«Hd  and  keen  19  biidgea  on  new 
roada  eroaalBg  oaBaia.---Plan.<-'Penalty 
for  oonatmcting  bridge,  etc,  without  per- 


9 
10 

U 

U 
IS 
14 

15 


If   17.  Drawing  off  the  water  from  eanala. 

tt  CFae  of  water  power. 

19  -Penalty  for  MlDg. 

SO^  21,  22,  83.  Leeae  and  aato  of  water  power* 

luid,  etc 
SL  Prooeede  of  aooh  eaka  or  rente,  how  appro- 
priated. 
i$,  M.  ProoeedlBfli,  i«alBBt  boirtiMB,  etc,  for 

taking,  or  for  inuring  proper^,  etc.,  in 

▼lalnttyof  canaL 
ST.  Attarhment  ot  boat  for  a  peaalty  n  foribit- 

nrc 
18.  Ploeeedlii^  theftln. 
29.  Guard  ptete  under  keela. 
n.  Penalty— epikee,  nails,  eCc,  to 

ikom  aide  or  bottom  ef  boats ; 
SI.  Boata  nmning  againat  lode 
St.  Phip  tm  ahont  ptocea  of  meortng, 

etc.  how  settled. 

55.  Bowof  boata. 

S4.  Xafti  of  itmnd  ttmb«  or  flm  woodi  etc 

56.  Injuring  locka  or  other  works. 
86.  Banning  boata  too  fret. 

9t,  B«le— when  a  boat  overtakes  anetheri 
88,  80.  -^When  boata  pass  each  other. 
40,  41.  Which  beat  tfst  entitled  to  look. 
4i.  Setting  polea,  etc,  pointed  with  iron. 
O.  PoeitSon  of  lock  gates— when  boat  enfesrs; 

44.  After tt enters; 

45.  —When  boat  paaes  out. 

46.  Boats  injuring  looks  or  tbefr  appendages. 

48! 


66.  Beat  to  be  registered  hefoce  clearance 
granted. 

66.  The  pereoDS  named  in  the  certiflcatea  to  ha 

coneidered  ownera  of  boats. 

67.  Penalty  for  changing  name  of  boat. 

68.  New  oertiflcatee  when  iMune  is  changed. 

69.  How  and  where  name  of  boat,  etc,  shall  ba 

painted  on  it. 

70.  Olearance  tat  boats  necessary. 

71.  Who  shaU  issue  dearancee. 

78.  How  for  boata  may  proceed  withoit  davw 

anoe. 
78.  To  whom  toOs  are  ta  ha  paid  befova  deac^ 


Violent^  doeing  gatee,  etc 
"" Ulnganj 


74.  BiUs  of  kMling,  how  made  ont. 

75.  To  whom  bills  of  ^«Ung  shaU  be  SKhibited. 

76.  Property  taken  on  board  during  the  Toyage, 

to  be  reported  to  lirat  ooUeotoi»,aMl  tdls 
paid; 

77.  —And  bills  of  hMling  thereof  ezhibtted  to 

first  collector,  etc 

78.  Transportation  between  collectoTS*  offloes  to 

he  reported  and  paid  within  ten  days ; 

penalty  for  not  so  doing. 
T9.  Penalty  Ibr  nondettrery  of  true  bills  ot  lad* 

ing,  or  ndt  paring  tolls; 
80,  81.  —And  for  siigning  or  ddirerlng  fldsa 

bUls. 
82.  Bills  to  be  rerifled  by  oath. 
SS.  OoUecton  may  administer  oaths. 
84.  Master  to  report  amors  in  bills  ot  ladfaig» 

etc.;  penalty. 
80.  Property  to  be  dsarad  no  forthsrthsA  tfaa 

boat. 
86,  87.  Ko  boat  to  nroceed  beyond  place  deared 

to,  etc,  uieeB,  etc4  ddiveiy  of  daat- 

ance. 
SS.  Penalty  for  not  delivering  dearanoc 
80.  OoUector  to  give  a  certified  conr  of  dearanoa, 
etc.,  when  required ;  free  uierefor. 

90.  TaUdlty  of  snoh  oerttfled  oopAes. 

91.  When  collector  may  detain  boat  and  we||^ 

cazigD;  who  to  pay  expense  tlMieof 
St.  Detention  until  tolls  or  expenses  are  paid. 
93.  Oollector*B  sale  to  pay  tolls,  etc 
94b  Surplus  avails  of  sale 

95.  List  of  canal  passengers.— List  and  deaianca 

to  be  ddtrered  to  collector,  etc. 

96.  XMter*8  onth  to  oorreotnees  of  list  of  pM- 

sengers,  etc;  to  pay  tolls. 
ST.  Penalty  for  reAising  to  make  sodi  oath,  eta, 

or  to  pay  tolls. 
96.  Penalty— for  reftising  to  make  Ust  of  pat- 


Penalty  for  TioUtlng  any  of  the  deven  pra- 

eedlng  eeottons;  who  UaUa  therefor.—  aengeia; 

Penal^  against  look  ksi^er  under  flra    99.  —Or  preeenting  an  Incoireot  list. 

pveoeduig  sections.  IOO.  Who  considered  paseengers. 

40.  Pnaedeneeastolachs;peMA7*rlBtsrfbr>  101.  n>lls  to  be  paid  belbaa  < 

ence.  new  clearance  granted  till  all  prerious 

So.  Penalty— for  ohstraeting  canal  hy  tanpreper  toOs  paid. 

mooring,  etc;  102.  When  permita  lastsad  of  clsaranca  as^  ha 

61.  —Or  by  sinking  things,  or  obstructing  tow-  issued. 

ingpath,etc  108.  Proceeding  whei*  voyage  Is  ooounenced  mora 

68.  Farther  remedy,  etc,  under  three  preceding  than  a  mile  flrom  a  collector*s  office. 

aections.  101.  OoUectOTS  who  receive  bills  of  lading  to 

SB.  OAoeianMyaeUartlolea  Seating,  ate.  make  e«t  certifioate,  etc,  which  ahall  ha 

54.  How  owner  may  stop  sudi  sale  ^si^ped  by  master,  etc 

SO.  How  proceeds  of  sale  acoooated  for. 

66.  When  proceeds  mi^  be  paid  to  owner.  _  _ 

ST.  Board  to  appoint  cdlectors.— Their  bond—  for  signing  Ihlse  certificate. 

eaiary.  107.  Artldee  hi  certifioate  to  be  entered  on  dssfw 

66b  When  a  clerk  waa^  do  the  dutiea  of  collector.  ance,  and  how. 

SO.  When  collector  may  i«Amd  tdb.  108.  When  clearance  ShaO  be  preeented  t6  od- 

60,  61.  Oertiflcateaof  raglBtfyforeachhoat.  lector. 

SI  Becdpt  for  and  record  of  certificate ;  record  109.  Bills  of  hiding,  cargo  and  clearance  to  be  ex* 

etwnforlaspectloA.— JYasMofboatnotto  amlned  and  comparnl,  and  tolls  paid,  be* 

hacha*fed,n^ias,etc  fore  boat  shall  proosed. 

(H)  Modified.   Sup.  61. 


100.  Who  to  make  certiflcatee  of  additional  cargo. 
106.  Penalty  under  two  preceding  aeotlona,  and 
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^  nonov  sscTioir 

UO.  Penalty— for  paasing  by  or  leftTlngoollectort  127.  —To  print  and  diitribute  them. 

office  without  clearance  or  permit;  128.  Masters,  owners,  part  owners,  and  boats, 

111.  —For  unloading,  etc,  without  permit.  liable  for  payment  of  penalties,  etc.— Boat 

112.  Boats,  etc.,  navigating  without  antliority,  may  be  prevented  navigating  canal,  tOl 

to  be  stopped.  penalties,  etc.,  paid. 

118.  Olearanoe  to  be  exhibited  to  look  tender  or  129.  Clause  in  process  to  detain  boats ; 

superintendent,  when  demanded,  or  boat  130.  —Proceedings  thereon, 

•topped.  131.  What  penalties  may  be  chargeable  or  boat, 

114.  Penalty,  under  two  preceding  sections.  —who  may  bring  suit  for  them. 

115.  Property  belong^g  to  the  United  States  to  132.  Liability  of  party  commencing  suit  without 

pass  free  of  toUa.  probable  cause. 

116.  How  to  ascertain  that  property  belongs  to  133.  The  right  of  appeal. 

the  United  States.  134.  Where  suit  may  be  brought  under  this  Act 

117.  Liability  of  owners,  port  owners,  etc.,  to  pen-  —Depositions  if  suit  adjourned. 

alties,  tolls,  etc.,  incurred  by  master,  etc  135.  Bepealed. 

118.  Meaning  of  term  "  Float "—"  Master."  136.  Penalty  for  neglecting  or  reftaslng  to  psj 

119.  When  collector  to  deposit  in  auditor's  office,  over  such  money,  and  how  collected. 

accounts,  clearances  and  books.  187.  Baiting  unhewn  timber  on  canaL 

120.  Daily  abstracts  to  be  kept  by  collectors,  and  138,  139.  Sandv  and  Beaver  canal  may  becoms 

when  to  be  transmitted  to  auditor.  part  of  public  works ;  and  upon  what 

121.  Repealed.  conditions. 

122.  Oollector  to  be  removed  and  sued  if  be  neg>  140.  Penalty,  etc,  for  taking  fencing. 

lects  to  deposit,  or  to  transmit  abstracts  141.  Miami,  Miami  Extension,  and  Wabash  and 

and  accounts.  Erie,  to  be  Miami  and  Erie  Oanal. 

128.  Psnalty  if  oollector  uses  or  loans  moneys  col-  142.  Losses  on  canals,  etc.,  will  not  be  paid  hj 

lected.  state. 

1S4.  Auditor  of  state  to  open  aocor«int  with  col-  148.  Insurers  shall  have  no  recourse  on  the  state. 

lectors,  and  examine  absti-acto,  etc  144.  Sec.  (12)  of  this  chapter  extended  to  gates, 

125.  Board  to  fhmlsh  auditor  with  names  and  eto.,  of  canal. 

salaries,  etc,  of  collectors,  and  deposit  145.  At  what  time  drawing  off  water  ihnn  canals 
collectors*  bonds  with  him.  prohibited,  and  penalty ; 

126.  Board  authorised  to  make  rules  and  regula-  146.  —Not  applicable  to  state  works. 

tions; 

An  Aot  to  provide  for  the  protection  of  the  oanals  of  the  state  of  Ohio,  the  regnlation 
of  the  navigation  thereof,  and  for  the  oollection  of  tolls. 

[PtiMted  <md  tooh^Mt  March  28,  IMO.    88  vol.  fifo^  87.] 

The  digging  of  (1.)  Secttion  I.  Be  it  enacted  hy  the  General  Assemhli/  of  the  State 
iSgeart?ne!?S[I  ofOhto,  That  no  person  shall,  under  any  pretense  or  authority  whatever, 
Si,  etc,  prohib-  except  with  permission  in  writing  from  the  board  of  public  works,  or 
*****  one  of  them,  or  some  superintending  engineer  in  their  employ,  dig  or 

construct)  or  cause  to  be  dug  or  constructed,  any  drain,  or  remove  or 
deposit,  or  cause  to  be  removed  or  deposited,  earth,  sand  or  gravel,  or 
other  material,  so  that  the  effect  of  such  drain,  or  the  removal  of  such 
earth,  sand,  gravel,  or  other  material  as  aforesaid,  will  be  to  cause  earth, 
sand,  gravel,  or  other  material  to  be  washed  into  any  canal  or  slack- 
water  pool  belonging  to   this  state  or  to  any  company  incorporated 
therein,  to  the  injury  of  the  same. 
—Or  the  putting      (2.)  Seo.  II.     No  person  shall  willftdly  put,  or  cause  to  be  put,  any 
^ad^  ^animals  in  ^^  animal  into  any  canal  or  slackwater  pool  belonging  to  this  state. 
Panaities    there-      (3.)  Seo.  III.     Any  person  offending  against  the  provisions  of  the 
fc^and  prosecn-  ^xvt  section  of  this  act,  may  be  prosecuted  before  any  justice  of  the 
peace  or  the  courts  of  common  pleas  of  the  proper  county,  and,  on  con- 
viction, shall  be  fined,  for  each  offense,  not  less  than  five  nor  more  than 
one  hundred  dollars ;  and  any  person  offending  against  the  provisions 
of  the  second  section  of  this  act,  may  be  prosecuted  before  any  justice 
of  the  ipeace  in  any  county  of  the  state  where  he  may  be  found,  and,  on 
conviction,  shall  be  fined,  for  each  offense,  not  less  than  five  nor  more 
than  twenty  dollars. 
]^»^  remedies      (4.)  Sbc.  IV.     Every  person  offending  against  the  provisions  of  the 
first  section  of  this  act,  in  addition  to  the  penalties  prescribed  in  the 
preceding  section  of  this  act,  shall  be  liable  to  be  sued  in  an  action  on 
the  case,  in  the  name  of  the  state  of  Ohio,  for  injury  done  to  such  canal 
or  slackwater  pool,  for  which  a  recovery  shall  be  had,  with  full  costs ; 
and  the  proceeds  of  such  judgments,  when  collected,  after  deducting  the 
expenses  incurred  in  relation  thereto,  shall  be  paid  over  to  the  nearest 
collector,  to  be  by  him  accounted  for  according  to  law. 
DaS^""'*toSniK      ^^'^  ^^^*  ^*     Every  person  who  shall  lead,  drive  or  ride  any  horse 
pai^ng  on  towing  ^^  ^^  ^^^  mxde  or  other  animal,  upon  the  towing  path  or  the  bank  op 
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poBite  to  the  towing  [path]  of  any  canal  authorized  by  the  laws  of  this 
state,  except  for  the  purpose  of  towing  boats  or  other  floating  things 
upon  the  waters  thereof,  and  except  for  the  purpose  of  conveying  arti 
cles  to  and  ifrom  said  canals,  in  order  to  their  transportation  on  the 
waters  of  the  same,  or  their  delivery  at  their  place  of  destination, 
dhall  forfeit  for  every  such  offense  the  sum  of  five  dollars,  and  pay  all 
damages  consequent  upon  such  offense  over  and  above  the  said  for- 
feiture.^ 

(6.)  Seo.  YI.  If  any  boat  or  other  floating  thing  shall  be  so  —for  <>betrQctiDc 
moored  in  any  of  the  canals  as  to  obstruct  the  navigation  thereof,  or  if  tt»T%»tton} 
any  person  or  persons  shall  obstruct  the  navigation  of  any  of  the  said 
camus,  by  means  of  the  loading,  unloading,  misplacing,  or  otherwise 
misconducting  any  boat  or  other  floating  tmng,  and  shall  not,  immedi- 
ately upon  being  required  by  any  commissioner,  engineer,  superintend- 
ent or  agent  employed  on  said  canals,  or  by  anv  person  incommoded  by 
such  OMtruction,  to  remove  the  same,  the  boatman  or  person  who 
caused  said  obstruction,  shall  forfeit  for  every  such  offense,  the  sum  of 
twenty-five  dollars,  over  and  above  the  expense  of  removing  said  ob- 
Btruction. 

^7.)  Seo.  VU.    If  any  person  or  persons  shall  obstruct  the  navi-  —rortinkingtM- 
gation  of  either  of  said  canals,  by  sinking  any  vessel,  timber,  stone,  Jjj  SSSiio2b£ 
earth,  or  other  thing  or  things,  to  the  bottom  of  either  of  said  canals,  towing  pJS*^ 
or  by  placing  any  obstruction  on  the  towing  path  thereof,  or  on  the 
bank  opposite  the  towing  path  thereof,  such  person  or  persons  shall  for- 
feit, for  every  such  offense,  the  sum  of  twenty-five  dollars,  over  and 
above  the  expense  of  removing  said  obstruction. 

(8.)  Seo.  YIII.  It  shall  not  be  lawful  for  any  person  or  persons  The  tnotion  of 
to  construct  or  build  any  lock,  bridge,  dam,  or  other  structure  in  or  J^irt  ^"%^ 
across  or  upon  any  public  or  navigable  river,  stream,  lake  or  reservoir  lioii,  proUbitod. 
in  this  state,  with  which  any  of  the  canals  of  this  state  are  united,  or 
with  which  they  are  connected,  or  communicate  at  any  place,  where 
such  public  river,  stream,  lake  or  reservoir  is  navigable  and  used,  from 
time  to  time,  as  navigable  water,  by  steamboats,  canal  boats,  vessels  or 
other  watercrafl,  employed  in  navigation,  unless  such  person  or  persons, 
before  proceeding  thereto,  shall  first  obtain  from  the  board  of  public 
works  of  this  state  an  order  of  the  board,  authorizing  and  licensing  the 
contractor  of  such  lock,  bridge,  dam  or  other  structure  proposed  or 
contemplated,  setting  forth  that  such  proposed  lock,  bridge,  dam  or 
structure  will  not  obstruct  the  navigation  of  such  river,  stream,  lake  or 
reservoir,  or  injuriously  interfere  with  the  rights  of  the  public,  or  the 
business  of  persons  engaged  or  to  become  engaged  in  the  use  thereof, 
for  the  transportation  of  produce  or  merchandise  or  other  navigable  or 
commercial  pun>oses.' 

(9.)  Sec.  IX.  That  if  any  person  or  persons  shall  construct  or  _p,n«uy 
build,  or  proceed  to  construct  or  build  any  lock,  bridge,  dam  or  other  c»r. 
structure  on  or  across,  or  upon  any  public  navigable  river,  stream,  lake 
or  reservoir  aforesaid,  without  first  obtaining  the  order  or  license  Uiere- 
for,  in  the  manner  hereinbefore  provided,  every  such  person  or  persons 
shall  be  fined  in  any  sum  not  exceeding  one  thousand  dollars,  by  in- 
dictment before  the  court  of  common  plecu^  of  the  county  where  the  of- 
fense is  committed,  and  every  such  lock,  bridge,  dam  or  other  structure 
so  erected  or  built,  without  such  order  or  license  shall  be  taken  and 
adjudged  a  common  nuisance,  and  may  be  abated  accordingly. 

ITbifl  section  was  intended  to  prerent  persons  from  trareling  on  the  banks  of  th« 
eual  without  regard  to  its  safety,  except  in  the  excepted  cases,  and  in  oases  of  ur- 
gent neoessity.     White  r.  The  State,  U  Ohio  Bep.  468. 

S  Af  to  railroad  bridges,  see  post  Chap.  20.     3  See  post  Ohap.  91,  note. 
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Fanaity  te  (Av      (10.)  Sso.  X    If  ao J  peisoD  or  persoDS  ahall  Wantonly  GT  imnecessarSj 
tM^^Sl£g  Ofmi  c»r  shot,  (HT  caused  to  be  opened  or  shut,  any  lock  gate,  or  any  paddJe 
SbmXff  Mdra.  ^^  ^^^  S"^  thereof^  or  any  waste  gate,  or  drive  any  nails,  spikes,  pina 
wMgM.  ^^  ^ifedges,  into  either  of  said  gates,  or  take  any  other  mode  of  preventing 
the  perfect  and  free  use  of  eidier  of  said  gates,  or  shall  wantonly  and 
malickmsly  break,  throw  doim  or  destroy  any  bridge  on  either  of  the  said 
canals,  such  festaaa  or  perscms  shall,  for  evexy  such  o£fence,  forfeit  a  som  not 
exceeding  finy,  and  not  less  than  ten  dollars,  and  pay  aU  damages  oonse> 
quent  upon  such  offence,  over  and  above  the  said  foHeitore. 
Tbe  U0B  of  «w     (11*)  S^-  ^-     -^  materials  that  shall  have  been  nrooured  by  any 
gJ^JJ^yg^JJ^  contnotor  for  the  ccmstniction  or  repair  of  any  part  of  saia  canals,  or  any 
tnetan.  works  therewilJi  connected*  shall,  from  the  time  they  are  prepared  for 

transportation  to  the  place  where  they  are  to  be  used,  be  subject  to  the 
lien  of  the  state  for  all  moneys  that  may  have  been,  or  shall  be  advanced 
by  ite  state  during  the  performance  of  said  contract,  and  for  all  damages 
that  may  be  susUdned  in  consequence  of  the  nonperformance  thereof;  and 
no  sale  by  the  said  oontractor,  or  under  an  execution,  issued  upon  any  judg- 
ment or  decree,  shalL  in  any  wise  affect  said  lien. 
P«M^^iitew  (12.)  Sec.  XTT.  If  any  person  or  persons  shall  willfhlly  and  maliciously 
?&,  i£m  break,  tlirow  down  or  destroy  any  lock,  bank,  waste  weir,  dam,  aqueduct 
or  culvert,  belonging  to  any  canal  authorized  by  the  laws  of  this  state,  such 

Senon  or  persons  shall,  for  eveiy  such  offence,  be  deemed  guilty  of  a  mis- 
emeanor,  and  on  conviction  Uiereof  before  the  court  of  common  pleas  of 
the  proper  ooun^,  be  sentenced  to  imprisonment  in  the  penitentiaiy,  at  hard 
labor,  for  any  tame  not  less  than  three  nor  more  than  seven  years,  at  the 
discretion  of  the  court,  and  shall  moreover  be  liable  to  pay  all  damages 
sustained  in  consequence  of  sudi  oflfenoe. 
i^jffiiiiriii?^  (13.)  Sbo.  XTTT,  No  person  shall  construct  any  wharf,  basin,  or 
watering  place  on,  or  make  or  apply  any  device  whatever  for  the  purpose  of 
takinr  water  from,  either  of  the  said  canals,  without  first  obtaining  permission 
thermr,  of  one  of  the  acting  commissioners,  or  of  the  principal  engineer 
of  the  canal,  where  such  wharf,  basin,  watering  place  or  device,  as  aforesaid, 
is  desired,  in  writing;  and  if  any  person  shall  ofEend  against  this  section, 
by  attempting  to  mSae  any  such  construction,  or  apply  such  device  without 
permission,  or  shall  not  conform  to  the  directions  or  the  acting  commissioner 
or  engineer,  who  may  give  such  permission,  in  respect  to  the  location  and  me 
of  such  wharf^  basin,  watering  place  or  device,  as  aforesaid,  such  person 
shall,  for  every  such  oflEbnoe  forfeit  the  sum  of  twenty-five  dollars ;  and  the  said 
acting  commissioner  or  engineer  shall  be  authorised,  at  the  expense  of  the  per- 
son wus  attempting,  to  remove  and  destroy  every  such  wharf,  basin,  watering 
place  or  device  as  aforesaid. 

(14.)  Sbo.  XIY.     In  all  cases  in  which  it  shall  be  deemed  necessary 


aioftdiioeeapied  ^yj  }^q  principal  engineer,  or  acting  commissioner,  in  laying  out  the  line  cJ 


any  canal,  authoriaed  by  the  laws  of  this  state,  or  any  work  connected 
therewith,  to  discontinue  or  alter  any  public  road  orhighwinr,  such  engineer 
or  acting  commissioner  shall  be  authorized  to  make  such  discontinuance  or 
alteration,  and  upon  his  drawing  up  a  plat,  with  a  true  description,  in 
writing  and  figures,  of  all  such  parts  of  any  public  road  or  highway,  as  he 
may  discontinue  or  new  lay,  on  the  account  aforesaid,  and  filine  the  same 
in  the  office  of  the  auditor  of  the  county,  in  which  such  discontinuance  or 
alteration  may  be  situated,  the  same  shall  be  lawful ;  and  the  new  laid  road, 
as  described  in  said  plat,  shall  be  deemed  a  public  hicfaway,  and  of  the 
same  width  of  tiie  road  so  discontinued  or  altered,  and  shall  be  entered  on 
the  record  of  roads,  by  the  county  auditor,  as  such :  Provided,  however, 
tint  the  board  of  pub&  works  sbill,  before  they  obstruct  the  passage  of 
any  part  of  a  highway,  now  legally  establii^ed,  <^n  and  reasonably  work. 
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in  order  to  render  it  paaable,  sooh  part  of  said  highway  as  maj  be  new 
kid  by  sndi  engmeer  or  acting  commissioner  as  a&iresaid;  mnd  the  certifi- 
eate  of  said  engineer  or  acting  ccMnmissioner,  in  writing,  that  the  part  of 
any  highway  new  laid,  as  aforesaid,  is  opened  and  reasonably  worked,  as 
afinresiud,  by  said  oonunissioners,  shall  be  sufficient  for  their  jostafication; 
and  that  every  alteration  heretofore  made  by  any  engineer,  or  acting  com- 
missioner, iQ  any  public  road  or  highway,  on  either  of  the  said  canals,  shall, 
from  the  time  of  sneh  alteration,    be  deemed  lawM  to  all  intents  and 

(15.)  Sao.  Xy.     In  all  cases  where  a  new  road  or  public  highway  is  Ooan^  to  \nm 
kid  out  by  legal  authority,  in  such  direction  as  to  cross  t^  line  of  imy  ^iTwSvMi 
eanal  or  nayig^le  feeder,  authorized  by  the  kws  of  this  state,  after  the  line  <»wiugoH>«]i- 
cf  such  canal  or  navigable  feeder  is  permanently  located  and  established, 
and  in  sudi  manner  as  to  require  the  erection  of  a  new  bridge  over  such 
oanal  or  feeder,  fer  the  accommodation  (^  said  road,  such  bridge  shall  be 
eoostruoted  and  ferever  maintained  at  tiie  expense  of  the  county  in  which 
floeh  bridge  is  situated:  (a)  Provided,  however,  that  no  bridge  shall  be 
oonstructcd  aoross  either  of  said  canals  or  navi^le  feeders,  without  first 
detaining  for  the  model  and  locaticm  thereof,  £e  consent,  in  writing,  of  Plan, 
one  of  the  acting  commissioners,  or  the  principal  engineer  of  the  canal  to  be 
latersected  by  nid  road;  and  if  any  persoDor  persons  shall  undertake  to 
ooBstruot  or  locate  such  bridge,  wiUiout  soch  consent,  and  shall  proceed 
Aearein,  so  &r  as  to  nkoe  any  materials  fcur  that  purpose  on  either  bank  of 
tiie  canal,  or  on  the  bottemi  Uiereof,  he  or  ^j  shall  be  subjject  to  a  penalty  JfmaUj  tat  eon 
€f  fifty  doUaiB  for  such  undertaking ;  and  either  of  said  commissioners  or  Kl^^'^o^'JS! 
engineer  shall  be  auih(Mriaed  to  remove  all  eask  materiab,  so  soon  as  th«y  mtekm. 
are  discovered,  wholly  without  ihe  banks  of  &e  canal,  (b) 

(16.)  Sbo.  XYI.  Anv  acting  commissicmer,  engineer  or  superintend-  Dnwing  off  tht 
ent,  duly  appelated,  shall  nave  fSl  power  and  auUiority,  at  any  tiine,  to  ''•*"*'™*'»»'^ 
cause  t^  water  to  be  drawn  oS,  ei&er  wholly  or  partially,  from  any  level 
cr  kvels,  of  either  of  the  canals,  which  may  be  under  md  charge  dT  such 
aeting  oonmiissioner,  engmeer  or  superintendwt,  and  to  cause  the  water  to 
lemain  whollv  or  partiaUy  drawn  off  during  such  time  as  he  may  deem  ne- 
eessary,  £ixt  the  purpose  of  repairing  or  preventing  any  breach  or  breaches^ 
or  removing  ai^  bar  or  other  obstruction  to  navigation ;  or  for  the  purpose 
of  making,  repairing  or  imjHOving  any  work  or  device,  or  part  of  any  work 
or  device  appertiuning  to,  <^  ccmneoted  with  any  sack  pot  of  the  oanak  f 
and  for  the  punpoee  <^  so  drawing  off  the  water,  or  causmg  ihe  same  to  i» 
fluun  drawn  (m,  as  aforesaid,  to  open  or  close  any  lock  ffAe,  culvert  gate 
paddle  gate,  feeder  gate  or  waste  geJt^^  or  to  cut  or  make  an  opening,  gap  or 
aperture,  in  any  bank,  and  to  cause  the  said  gates  or  apertures  to  remain 
open  or  shut  as  aforesaid,  so  lon^  as  the  same  shall,  in  the  opinion  of  such 
penon,  be  necessary  for  any  of  the  aforesaid  purposes :  Provided,  however, 
that  every  engineer  or  superintendent  shall,  m  the  ei^ercise  of  the  auihorilj 
hereby  granted,  be  subject  to  the  orders  and  instructions  of  the  acting  com- 
nuanoner,  or  any  engineer  of  superior  grade,  having  charge  of  the  part  of 
ttM  canal  affected,  or  liable  to  be  affected  by  the  exercise  of  said  aumority. 

(17.)  Sno.  XVIL.  If  any  person,  except  a  comnussioner,  engineer  or  Btm 
rapeiintendent,  shall,  under  any  pretence,  or  for  any  purpose  whatever,  open 
any  gate  which  shall  have  been  shut,  or  shut  any  gate  which  shall  have  lleen 
opened,  as  specified  in  the  preceding  section,  wimout  the  express  direction 
m  the  aeting  commissioner,  engineer  or  superintendent  who  shall  at  that 
time  have  dbuurge  of  that  part  of  the  canal,  or  shall  In  any  way  interfere  in 

(a)  See  also,  upon  this  sal^ect,  ante  Chap.  17,  sec.  (8.) 

(6)  See,  as  to  railroad  hrldges,  &C.,  act  of  Hay  1,  18S3,  poit  (Suq^^,  fee.  (87*) 
1194  )  (12&) 
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raising  or  drawing  down  the  water  on  any  level  of  either  of  the  canals,  con- 
trary to  the  directions  or  orders  of  the  acting  commissioner,  engineer,  supeiv 
intendent  or  lock  tender  having  charge  of  any  lock,  or  part  of  tiie  canal 
liable  to  be  affected  by  such  interference,  every  person  so  offending  shall, 
for  every  such  offence,  forfeit  and  pay  the  sum  of  twenty-five  doU^,  and 
moreover  be  liable  for  all  damages  consequent  upon  any  such  opening  or 
shutting  of  any  gate,  or  interference. 
um  of  imtar  (18.)  Sec.  aVDI.  No  person  or  persons  shall  draw  water  from  either 
poww.  ^f  ^g  canals  of  this  state,  for  the  use  of  mills  or  machineiy  of  any  kind, 

nor  for  any  purpose  whatever ;  nor  shall  any  person  or  persons  use  any 
water  power  which  shall  have  liKeen  created  by  the  construction  of  any  dam 
or  feeaer,  made  for  the  purpose  of  supplying  with  water  either  of  said  canals, 
or  for  the  purpose  of  improving  the  navigation  of  any  river  or  stream ;  nor 
shall  any  person  use,  for  any  hydraulic  purpose,  any  water  conducted  round 
any  lock  on  either  of  said  canals,  or  in  any  manner  obstruct  or  interfere 
with  the  water  in  its  passage  round  any  lock,  unless  such  person  or  persons 
shall,  in  each  case,  have  purchased  from  the  commissioners  the  right  to  use 
such  water  or  hydraulic  power;  and  unless  such  person  shall,  moreover, 
comply  with  all  me  conditions  which  shall  have  been  attached  to  the  use  of 
such  water,  in  suchpurchase. 
-^jMMy  •»  (19-)  Sec.  XIa.  Every  person  who  shall  ofifend  a^inst  any  of  the 
"*^^  provisions  of  the  preceding  section  shall,  for  every  such  onence,  forfeit  and 

pay  the  sum  of  one  hundred  dollars,  to  be  recovered  for  the  use  of  the  canal 
rand,  6y  indictment  J  before  any  court  of  competent  jurisdiction  :  and  every 
continuance  to  use,  draw  or  interfere  with  the  water,  as  specified  in  the  pre- 
ceding section,  without  having  first  purchased  the  right  to  do  so,  or  without 
having  complied  with  the  conditions  attached  thereto,  shall,  for  each  day,  be 
judg^  a  new  ofifence,  and  shall  subject  the  person  so  offending  to  the  same 
penalty  hereinbefore  specified. 

(20.)  Seo.  XX.     Whenever,  in  the  opinion  of  the  board  of  public 


kc  '*''^*  works,  there  shall  be  surplus  water  in  either  of  the  canals,  or  in  the  feeders, 
or  at  the  dams  erected  for  the  purpose  of  supplying  either  of  said  canals 
with  water,  or  for  the  purpose  o&unproving  the  navigation  of  any  river,  and 
constructed  at  the  expense  of  the  state,  over  and  above  the  quantity  of 
water  which  may  be  required  for  the  purpose  of  navigation,  the  said  com- 
missioners may  order  such  surplus  water,  and  any  lands  granted  to,  or  pur- 
chased by  the  state,  for  the  purpose  of  using  the  same,  or  such  part  thereof 
as  they  may  deem  expedient,  to  be  sold  for  hydraulic  purposes,  subject  to 
such  conditions  and  reservations  as  they  may  consider  necessary  and  proper, 
either  in  perpetuity  or  for  a  limited  number  of  years,  for  a  certain  annual 
rent,  or  otherwise,  as  they  may  deem  most  beneficial  for  the  interest  of  the 
state. 

(21.^  Seo.  XXI.  The  provisions  of  the  foregoing  section  shall  extend 
to  and  mclude  the  water  passing  round  locks,  fipom  one  level  to  another,  on 
either  of  the  canals  of  this  state. 

(22.)  Sec.  XXTT.  No  hydraulic  power,  nor  right  to  the  use  of  any 
water,  shall  be  sold,  leased  or  conveyed,  except  such  as  shall  accrue  from 
the  surplus  water  of  the  canal,  feeders  or  dams,  or  from  the  water  passing 
round  anj  lock,  after  supplying  the  Ml  quantity  necessary  for  the  purposes 
of  navigation. 

r23.)  Sec.  XXTTT.  Every  lease,  grant  or  conveyance  of  water  power, 
shall  contain  a  reservation  and  condition,  that  the  state,  or  ite  authorized 
agents,  may  at  any  time  resume  the  privile^  or  right  to  the  use  of  water, 
or  any  portion  thereof,  whenever  it  may  be  deemed  necessaiy  for  the  pur^ 
poses  of  navigalaon,  or  whenever  its  use  for  hydraulic  purposes  shall  be 
found  in  any  manner  to  interfere  with,  and  injuriously  afifect  the  navigatioo 
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ci  either  of  the  oaaals,  feeders  or  streams  from  which  the  water  shall  be 
taken  for  sach  hydraulic  purposes ;  and  whenever  such  privilege  shall  be 
resumed,  in  whole  or  in  part,  we  sum  paid  therefor,  or  the  rent  reserved,  or 
such  reasonable  portion  thereof  as  shall  be  determined  upon,  agreeably  to 
the  conditions  and  stipulations  of  the  lease  or  deed  of  conveyance  aforesaid, 
shall  be  refunded,  or  remitted  to  the  purchaser  or  lessee,  his  heirs  or  assigns. 

(24.)  Sbo.  XXrV.     All  moneys  received  for  the  rent  or  sale  of  any  Prooeedi  of  raob 
hydraulic  power,  granted  or  conveyed  under  the  provisions  of  this  act,  shall  ^^  ^pr^^ 
be  paid  into  the  state  treasury,  and  constitute  a  part  of  the  canal  fund ;  and  ^d. 
shall  be  subject  to  the  same  rules  and  regulations  as  are  prescribed  in  the 
sixth  section  of  the  act  to  provide  for  the  internal  improvement  of  the  state 
of  Ohio,  by  navigable  canals. 

(25.)  Sbo.  XXV.     K  any  boatman,  or  person  employed  on  board  of  ?J^jfv5Jj,_j^ 
any  ctmal  boat  or  other  craft,  on  any  cuial  in  this  state,  shall  take,  without  So^for  uSSSj^ 
right,  any  timber,  rails,  boards,  planks,  staves  or  other  property,  from  the  JJoSiyj'jbSf*^ 
banks  or  vicinity  of  any  ctmal,  or  shall  wantonly  injure  or  destroy  any  Tidziii^  or  oumI 
property  thereon,  or  in  uie  vicinity  thereof,  with  the  knowledge  of  the  mas- 
ter, owner,  boatman,  navigator,  or  other  person  having  charge  of  such  boat 
or  craft,  the  master,  owner,  boatman,  navigator,  or  other  person  having  charge 
of  such  boat  or  craft,  shall  forfeit  to  the  owner,  treble  the  value  of  t£e  prop- 
erly taken,  injured  or  destroyed ;  and  the  possession  of  such  property,  if 
taken  on  board  of  the  boat  or  craft,  shall  be  presumptive  evidence  of  such 
taking  and  knowledge;  and  when  the  property  is  destroyed  or  injured, 
proof  thereof  shall  be  made  as  in  other  cases ;  and  the  person  or  boatman 
taking,  injuring  or  destroying  such  property,  shall  also  forfeit  and  pay  for 
every  such 'offence,  any  sum  not  less  tiian  one,  nor  more  than  fifty  dollars, 
to  be  sued  for  and  recovered  in  an  action  of  debt,  in  the  name  of  the  state 
of  Ohio,  before  any  justice  of  the  peace  in  this  state ;  and  the  forfeiture 
when  collected,  shidl  be  by  such  justice  paid  into  the  treasury  of  the  town- 
ship in  which  suit  is  commenced,  for  the  use  of  common  schools  in  such 
township. 

(26.)  Seo.  XXYI.  The  forfeiture  to  the  owner  of  the  {HX)perty,  pre-  smm. 
scribed  in  the  precedmg  section  of  this  act,  against  the  master,  owner,  boat- 
man, navigator,  or  other  person  having  charge  of  such  boat  or  craft,  is 
declared  to  be  recoverable  in  an  action  of  debt,  instituted  in  the  name  of 
the  owner  of  such  property,  before  any  justice  of  the  peace  of  this  state, 
against  the  owner,  master,  boatman,  navi^itor,  or  other  person  having  charge 
(A  such  boat  or  craft,  when  incurred,  and  shall  be  chargeable  on  such  hoiA 
or  craft,  the  furniture  thereof;  or  the  horses  drawing  the  same,  and  any  con- 
stable of  this  state  is  authorized  to  execute  the  process  to  him  directed  in 
such  case,  in  any  county  of  this  state. 

(27.)  Ssc.  XXYII.  When  any  suit  shall  be  prosecuted  for  any  pen-  Attaehmflnt  or 
ahy  or  forfeiture,  the  justice  of  the  peace  issuing  the  process,  by  a  clause  to  ^tSailm'^ 
be  inserted  therein,  may  direct  the  (^cer  executmg  the  same,  to  detain  such 
boat  c»r  craft,  and  the  furniture,  and  horses  drawing  the  same,  until  the 
suit  shall  be  determined,  or  until  adequate  security  shall  be  given  for  the 
payment  of  any  judgment  that  may  be  recovered :  I^vided,  thsU}  in  all  such 
cases  the  person  instituting  suit,  shall  make  oath  or  affirmation  before  such 
justice,  to  the  fects  upon  which  such  suit  is  founded,  which  oath  or  affirma- 
tion shall  be  reduced  to  writing,  signed  and  filed  with  such  justice,  (a) 

(28.)  Sec.  XXVUI.     If  such  security  shall  be  given  by  recognizances  -P 
in  writing,  as  shall  be  deemed  sufficient  in  amount  and  solvency,  by  such 
justice  of  the  peace,  or  if  the  defendant,  on  the  trial,  shall  prevul,  me  jus- 
tice shall  order  the  boat  or  craft,  furniture  and  horses,  to  be  released;  but 


(a)  See  also  sec  (129,)  of  this  Chapier. 
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if  DO  tBQch  socrariiy  be  gben,  and  a  jodgneiit  diall  be  leoovered  fbr  saoli 
penalty  or  forfeiture,  and  the  same,  tog^her  with  all  ooets,  shall  not  be  kt- 
mediately  paid,  an  exeoixtion  dball  be  issoed,  wider  which  the  properly  00 
retained  may  be  sold,  in  like  manner  as  if  the  judgment  had  been  obtamed 
against  the  owner  the^f :  Prorided,  that  the  officers  and  witnesses  shall  be 
entitled  to  the  same  fees  as  are  allowed  in  other  cases,  and  the  case  sfasdl  be 
tried  or  continued,  as  is  proyided  in  case  of  a  capias ;  and  provided  also, 
that  when  the  condition  m  any  bond  or  lecognizanee,  idiich  may  be  entered 
into,  nnder  the  proTisions  of  ^iis  act,  shall  be  broken,  the  same  i^all  be 
proceeded  (m  as  is  now  provided  by  law  in  other  cases. 
Guard  pkto  vaof  (29.)  Bbo.*  XXIX.  Every  boat  navigstmg  upon  (uther  of  the  canab 
der  keeii.  ^f  ^^  BtaJbe,  shall,  by  means  of  a  guard  or  plate  <a  iron,  irmly  attached  te 

the  keel,  and  eztendmg  bade  under  the  rudder,  or  by  means  <^  some  other 
permanent  device,  cover  and  secure  the  (^)ening  between  ihe  keel  or  stem 
post  and  the  rudder,  so  as  effectually  to  prevent  the  towing  line  of  any  other 
tx>at  finom  entering  said  opening. 
PeuaUj-spikes,       (30.)  Sso.  XXX.     It  shiOl  be  unlawful  for  any  boat,  having  any  bd^ 
>!^^ftt)m  ^  Bpke,  nail,  hook  or  other  instrument,  or  any  end  of  any  wale,  plank,  timber, 
or  bottom  of  bottts  board  OT  pin,  projecting  £rom  the  bottom  or  side  thweof,  in  such  mimner  as 
to  be  liable  to  injure  any  other  boat,  <»  the  towing  line  thereof,  or  any  work 
or  device  appertaining  to  the  canal,  to  navigate  <hi  either  of  the  canals  of 
this  state ;  and  every  master,  owner  or  part  owner  of  any  boat  yi<4atii^ 
either  of  the  provisions  of  this  or  the  preceding  section,  shall,  for  evenr  such 
ofienoe,  forfeit  and  pay  the  sum  of  ten  ddlars ;  and  moreover,  be  liable  for 
all  damages  occasioned  hj  such  vioktton. 
— Boate  numiDg      (Bl.)  Seo.  XXXI.     In  no  case  shall  the  stem  or  bow  of  any  boat  or 
tfaioatioek.       'gotA,  approaching  or  being  about  to  enter,  or  having  entered  any  lo<*,  be 
permitted  to  run  against,  or  strike  Hhe  head  walls  of  either  of  the  gates  of 
such  lo<^,  willfully  or  negligently ;  and  for  every  violation  of  either  of  the 
provisions  of  this  section,  the  master  €i  sudi  boat  or  float  shall  forfeit  and 
pay  the  sum  of  one  dollar,  and  moreover  be  liable  for  all  damages  occasioned 
by  such  violation. 
Dtoputes    aboat      (32.)  Seg.  XXXII.     Whenever  any  dintute  shall  arise  concerning 
Jjg3to?*2^  berths,  pkces  of  mooring,  or  of  lading  or  unkding,  of  any  two  or  more 
howietttod.    '    boats  Of  floots,  at  any  public  ladii^  plM>e  or  basin,  or  at  any  other  place  on 
ttther  of  the  canals,  except  at  a  whajrf  or  lading  place  which  is  private  prop- 
erty, it  shall  be  the  duty  of  the  collector,  and  if  there  be  no  collector  pre0< 
ent,  of  any  superintendent,  to  assign  ber^  or  places  to  all  such  boats  <nr 
floats ;  and  the  master  of  eveiy  such  boat  or  float,  foiling  to  comply  imme* 
diately  with  such  assignment  of  the  collector  or  superintendent,  shall  forfeit 
and  pav  the  sum  of  five  dollars,  and  moreover  be  liable  for  all  damages  sus- 
tained by  any  individual  in  consequence  of  sudi  foUure. 
Sec.  XKXni.(a) 
Bowofboati.  (38*)  Sbo.  XXXIY.     No  boat  or  Tessel  of  any  kind,  except  siieh  as 

shall  have  a  firm  and  perman«it  bow,  which  shall  be  at  least  as  sharp  or 
acute  as  a  semi-circle,  shall  be  permitted  to  navigate  or  float  on  either  of  the 
canals  of  this  state,  under  a  penalty  of  ten  dollars ;  fbr  the  payment  of 
which,  such  boat  or  vessel,  and  also  the  owner  thereof,  shall  severalty  be 
liable ;  and  every  time  sudi  boat  or  vessel  shall  be  moved  on  either  of  said 
canals,  the  distance  of  one  mile  or  upwards,  shall  be  considered  a  distinct 
oflfenoe. 
^SU'^'orTl  C^)  ^^'  XXXy.  ITo  raft  wr  float,  composed  m  whoh  or  in  pari 
wood,  &«.  of  round  or  tmheum  Hmher,  ih<m  he  permittod  to  float,  or  be  navi 

(a)  Superseded:  see  Chap. 94,  Public  Wobks,  &&,  fee  (10,)  to  (14.)    It  related  tt 
the  appropriation  of  propehj  to  the  pahUc  nae. 
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either  of  the  canab  of  this  ttate  ;(a)  nor  ^hall  any  fire  wood,  or  other  split 
or  sawed  wood  or  lumber,  be  transported  on  either  of  said  canals,  otherwise 
than  on  board  of  such  boat  as  may  lawfully  nayigate  the  same,  under  the 
penalty^  of  ten  dollars  for  every  offence,  in  either  of  the  cases  herein  speci- 
fied ;  &r  the  payment  of  which  penalties,  such  raft  or  float,  and  also  the 
owners  thereof,  shall  be  severally  liable. 

(35.)  Sec.  XXXYI.  K  any  person,  in  navigating,  or  managing,  (»r  i^joring  loskt  or 
assisting  in  the  navigation  or  management  of  any  boat  or  other  float,  on  *^***"  ^^'^^ 
either  of  the  canals  of  this  state,  shall,  through  design  or  negligence,  in  the 
navigation  or  management  thereof,  injure  any  lock,  lock  gate,  waste  gate, 
guard  gate,  bridge,  aqueduct,  or  other  work  or  device  appertaimng  to  either 
of  said  canals,  such  person  Bhall,  for  eveiy  such  ofl^ce,  forfeit  and  pay  the 
sum  of  twenty-five  dollars,  as  a  penalty  for  such  ofl^nce ;  and  every  master, 
owner  or  part  owner  of  such  boat  or  float,  and  also  the  boat  or  float  itself, 
shall  severally  be  liable  for  the  payment  of  such  penalties,  and  moreover  be 
liable  for  the  payment  of  all  damages  occasioned  by  such  mismanagement  or 
negligence. 

(36.)  Sec.  XXXVII.  No  float  shall  move  on  either  of  the  canals  RmmingboiUftoo 
fiEuster  than  at'  the  rate  of  three  miles  an  hour,  where  such  canal,  or  the  part  **** 
thereof  on  which  such  float  shall  move,  shall  have  been  at  such  time  navi- 
gated less  than  one  year ;  and  in  no  case  shall  any  float  move  on  either  of 
the  canals  faster  than  at  the  rate  of  four  miles  an  hour,  under  the  penalty, 
in  either  case,  of  ten  dollars  for  every  violation  of  this  section ;  for  the  pay- 
ment of  which,  the  master,  manager,  owner  or  part  owner  of  siich  float,  and 
also  the  float  itself,  shall  severely  be  liable. 

(37.)  Sec.  XXX VUI.     Whenever  a  boat  or  float  shall  overtake  any  Rai«— wh«i  a 
other  boat  or  float  on  either  of  the  canals,  it  shall  be  the  duty  of  the  master  anottMrT*^^ 
or  manager  of  the  latter  to  turn  from  the  towing  path,  and  give  to  the  former 
eveiy  practicable  facility  for  passing,  and  to  stop  whenever  it  shall  become 
necessary,  until  the  boat  or  float  first  mentioned  shall  have  fully  passed. 

(38.)  Sec.  XXXIX.  When  any  float,  in  passing  on  either  of  the  —when  boftts 
canals,  shall  meet  any  other  float  passing  in  an  opposite  direction,  it  shall  !*"«•«*»<*'*>«'• 
-  be  the  duty  of  the  master  of  each  to  turn  to  the  right  hand,  so  as  to  be 
wholly  on  the  right  side  of  the  center  of  the  canal ;  and  the  horses  or  other 
moving  power  of  the  boat,  which,  in  turning  to  the  ri^ht  as  aforesaid,  shall 
torn  from  the  towing  path,  shall  be  stopped  so  as  to  allow  the  moving  power 
of  the  ot^er,  and  the  float  itself,  to  pass  freely  over  the  towing  rope  of  the 
float  so  turned  from  the  towing  path. 

(39.)  Sec.  XL.  Whenever  two  or  more  floats,  mbving  in  opposite  Smm 
directions  on  either  of  the  canals,  shall,  at  any  time  approach  any  place, 
where,  from  the  contracted  breadth  of  such  canal,  or  other  cause,  tney  can- 
not safely  pass  each  other,  it  shall  be  the  duty  of  the  master  of  every  such 
float,  going  from  Lake  Erie  on  the  Ohio  canal,  or  from  the  Ohio  river,  on 
the  Miami  canal,  or  from  Columbus,  on  the  Columbus  feeder,  to  stop  at 
6Uoh  distance  from  such  place  as  will  permit  the  float  or  floats  moving  in  the 
opposite  direction  conveniently  to  pass  by,  and  there  to  wait  until  such 
passaxre  is  efi^ted. 

(40.)  Sec.  XLI.     Any  float  moving  on  either  of  the  canals,  which  ^''S^^  !** 

1-111-  •      1      ••!•  1        T1  -I       /*  \     ■%    •        1.11  fnntlfMi  to  look. 

Boail  have  arrived  within  one  hundred  yards  of  any  lock  m  which  the  water 
is  on  the  same  level  with  such  float,  shall  be  permitted  to  pass  such  lock 
before  any  float  not  on  the  same  level. 

(41.)  Sec.  XLIL     If,  on  the  arrival  of  any  two  or  more  floats  at  or  near  i 
any  look,  a  question  shall  arise  between  their  respective  masters  as  to  which 
shall  be  first  entitled  to  pass,  such  question  shall  be  determined  by  the  look 

(a)  The  part  in  italic  repealed  and  supplied  hy  sec.  (137,)  of  this  Chapter. 
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keeper,  or  any  other  agent  of  the  state,  havine  charge  of  such  l(»ck,  if  any 
such  lock  keeper  or  agent  be  present,  and  each  float  shall  be  passed  in  the 
order  and  manner  in  which  such  lock  keeper  or  other  agent  of  the  state 
shall  direct,  (a) 
Settiiiff  poles.  &0.      (42  )  Sec.  XLIII.     No  setting  pole,  shaft  or  hook,  pointed  with  iron, 
poiDtoawithlxon.  g^^j^  ^^  ^^^^^  metal,  shall  be  used  in  the  navigation  or  management  of  any 
boat  or  float  on  either  of  the  canals  of  this  state,  and  such  pole,  shaft  or  hook 
being  found  on  board  any  boat  or  float,  navigating  said. canals,  shall  be  con- 
sidered sufficient  evidence  of  its  use. 
Positioii  of  lock      (43.)  Sec.  XLIV.     No  person  shall  attempt  to  pass  any  float  into  any 

ga^when  boat  |^^^  ^^  ^^^  ^^  ^^^  |^j^^   ^^^^  ^^^  ^^^  ^^^^  ^^  ^^^  j^^  ^^  g^|.  ^^  g^jj 

lock,  as  the  case  may  be,  between  which  gates  such  floats  shall  be  about  to 
pass,  shall  first  be  entirely  opened  into  their  respective  recesses,  nor  until 
all  paddle  and  culvert  gates  of  such  lock  shall  be  closed. 
—After  it  enters ;  (;^4.)  Sec.  XLV.  Neither  of  the  main  gates  at  the  head  or  foot  of  any 
lock  shall  be  closed,  nor  allowed  to  close  of  their  own  accord,  while  either 
of  the  paddle  or  culvert  gates  at  the  opposite  end  of  such  lock  shall  remain 
open. 
-When  boat  (45.)  Sec.  XL VI.     When  any  float  shall  pass  out  of  any  lock,  the 

P**^  °^^'         main  gates  of  such  lock,  through  or  between  which  such  float  shall  have 
passed  out,  shall  be  left  entirely  open,  and  completely  within  their  respective 
recesses,  and  all  the  paddle  and  culvert  gates  of  such  locks  shall  be  left 
closed :  Provided,  however,  that  when  the  acting  commissioner  or  superin- 
tendent, having  charge  of  that  part  of  the  canal  in  which  such  lock  is  sit- 
uated, shall  direct  any  paddle,  culvert,  or  other  gate  to  be  left  open  for  the 
purpose  of  passing  water  through  the  same,  such  direction  shall  be  complied 
with  and  obeyed  by  all  the  lock  keepers,  masters  of  floats,  boatmen,  and  all 
other  persons  concerned  in  navigating  such  canal. 
Boats  iqjuring        (^^O  ^^c*  XL VII.     No  boat  or  Other  float  shall  be  permitted  to  pass 
kx^jOT their ap-  Jnto  any  lock,  nor  to  strike  against  any  part  thereof,  with  such  force  as  to 
**°  injure,  or  be  liable  to  injure  any  part  of  such  lock,  or  any  gate  or  other 

work  or  device  appertaining  thereto,  or  designed  to  protect  the  same, 
violently  closing      (47.)  Sec.  ALVHI.     No  lock  gate,  culvert  gate  or  paddle  gate  shall 
'*'*^  **'•  be  closed,  nor  permitted  to  close  itself,  with  such  violence  as  to  injure  or 

be  liable  to  injiire  the  same. 
Penalty  tor  Tioia-      (48.)  Seo.  XLIX.     Evciy  master  of  any  float  who  shall  violate  either 
S«fcn°prewd£g  ^^  '^®  provisions  of  the  eleven  sections  next  preceding  this  section,  or  who 
sections;  shall  permit  any  boatman  or  other  person  assisting  m  the  navigation  or 

management  of  such  float,  to  violate  either  of  the  said  sections,  or  any  pro- 
vision thereof,  shall,  for  every  such  violation,  forfeit  and  pay  the  sum  of  ten 
— Who  liabk*       dolkrs;  and  every  owner  or  part  owner,  of  any  such  float,  and  also  such 
niereibr.  f^^^^^  g]^  severally  be  liable  for  the  payment  of  all  penalties  so  as  aforesaid 

incurred,  and  shall  mor^ver  be  liable  for  the  payment  of  all  damages  which 
Penalty  against  may  be  Occasioned  by  such  vioktion ;  and  every  lock  keeper  who  shall 
lweViSdiii"i^  violate  either  of  the  provisions  of  the  five  preceding  sections,  shall  forfeit 
uona.  the  sum  of  ten  dollars  for  every  such  violation. 

i^-^eceOenoe  •»  to      (49.)  Sec.  L.     When  two  or  morc  boats  or  floats  other  than  packet 
^'"*  boats,  are  passing  in  the  same  direction  on  either  of  the  canals  of  this  state, 

that  boat  or  float  which  shall  flrst  arrive  at  any  lock,  shall  have  the  right 
-Penalty  for  In-  first  to  pass  Said  lock ;  and  any  master  of  a  boat,  or  other  person  who  shall 
terference.  prevent  or  attempt  to  prevent  such  forward  boat  from  first  passing  said  lock, 

shall,  for  every  such  oflfence,  forfeit  and  pay  the  sum  of  twenty  dollars. 
Penaity-ft»r  ob-      C^^O  ^^^'  ^^'     Evciy  persou  who  shall  willfully,  or  through  gross 
KruotiDgcaoaiby  negligenoe,  obstruct  the  navigation  of  either  of  the  canals  of  this  state,  by 

(a)  See  aUo  soc  (49),  of  this  Chapter 
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the  imnroper  mooring,  management  or  conduct  of  any  boat  or  floating  thing,  fanproper   moot- 
shall,  for  every  such  offence,  forfeit  the  sum  of  ten  dollars.  *°*'  ***' 

(51.)  Sec.  LII.     Every  person  who  shall  willfully,  or  through  gross  ^w,^^or°*1S 
negligence,  obstruct  the  navigation  of  either  of  the  canals  of  this  state,  by  structing  towing 
siiiing  any  vessel,  timber,  stone,  earth  or  other  thing,  in  any  part  thereof,  ^*****'  **• 
or  by  placing  any  obstruction  on  the  towing  path  thereof,  or  on  the  bank 
opposite  the  towing  path,  shall  forfeit  the  sum  of  twenty  dollars. 

(62.)  Sbc.  LUI.     Every  person  who  shall  incur  a  penalty  under  either  ^rthor  remedy, 
of  the  three  next  preceding  sections,  by  committing  any  oflfence  therein  pitieSng^    seo- 
roecified,  shall  moreover  be  liable  to  the  state,  and  to  every  person  injured  ^^ 
thereby,  for  Uie  payment  of  all  damages  which  shall  occur  in  consequence 
^f  such  oflfence. 

(53.)  Sec.  LTV.     It  shall  be  the  duty  of  every  engineer,  collector,  ojtoera  ^j^^^ 
superintendent  or  agent,  employed  on  either  of  the  canals,  to  seize  all  boats,  &o. 
rafts,  logs,  and  every  floatmg  or  sunken  thing,  which  may  be  found  in 
either  of  said  canals,  and  all  articles  found  on  the  towing  patb  thereof,  not 
under  the  charge  of  any  person,  and  to  sell  the  same  at  public  vendue,  after 

flving  ten  days   previous  notice  thereof,  in  writing,  posted  up  in  two  pub- 
c  places  near  the  place  where  such  boat  or  other  articles  or  things  may  be 
found. 

(54.)  Sbo.  LV.     If  the  owner  of  any  article  so  seized  shall  appearand  How  o^er  may 
elaun  the  same  before  the  time  of  sale,  and  pay  the  cost  of  seizure  and  ^^^ ""    "^ 
expense  of  removal,  such  sale  shall  not  take  place. 

(55.)  Seo.  LVI.     If  the  officer  making  such  sale  shall  not  be  a  coUec-  How  prooeeds  of 
tor,  the  avails  of  such  sale  shall  be  accounted  for  by  him,  within  thirty  ^  ~»ounted 
days,  to  the  nearest  collector,  who  shall  account  for  the  same  as  for  tolls 
eoUected ;  and  if  the  sale  be  made  by  a  collector,  he  shall  account  for  the 
avails  thereof  in  the  same  manner. 

(56.)  Sec.  LVII.     After  any  such  sale  shall  have  been  madey  and  the  ^^•°.   'ISm^ 
proceeds  thereof  shall  be  in  the  hands  of  the  collector  or  officer  making  owner. 
such  sale,  such  collector  or  other  officer  may,  on  the  application  of  the  ovmer, 
and  due  proof  of  ovmership,  pay  over  such  proceeds  to  such  owner,  after 
deducting  all  penalties,  forfeitures,  costs,  and  reasonable  expenses,  charge- 
able thereon,(c) 

(57.)  Sec.  LVm.     The  board  of  public  works,  until  otherwise  provi-  ^SSoS*^'*^* 
ded  by  law,  shall  appoint  so  many  collectors  of  canal  toUs  on  each  of  the 
canals  of  this  state,  as  they  shall  deem  necessary  for  the  punctual  collection 
of  tolls  on  such  canals;  shall  require  each  collector  to  give  bond,  with  suf-  —Their bond; 
fident  security  for  the  faithful  performance  of  his  duties,  in  such  sum  as 
the  board  shall  prescribe ;  and  maXL  designate  the  place  where  the  office  of 
such  collector  shall  be  kept;  and  shall  determine  what  reasonable  salary  or  — Saiaiy. 
o&er  allowance  shall  be  received  by  each  collector  for  his  services,  (a) 
Sec.  LIX.  LX.  (b) 

(58.)  Seo.  LXI.     Any  clerk,  duly  authorized  by  a  collector,  may,  in  J^*  dJ^eTS 
die  absence  of  the  collector,  perform  all  the  duties,  and  exercise  all  the  eoiiector. 
powers  legally  appertaining  to  such  collector,  and  the  collector  shall  be 
responsible  for  the  acts  of  such  clerk. 

(59.)  Sec.  LXII.     Collectors  may  be  authorized  to  refund  toUs  or  ^'^^'^^jiSj^ 
penalties  erroneously  piud  to  them,  or  which  equitably  ought  to  be  refunded,  ^"^ 
under  such  relations  as  shall  be  prescribed  by  the  board  of  public  works; 
which  regulations  shall  not  be  inconsistent  with  the  constitution  and  laws 
of  this  state. 

(a)  See  also  Chap.  94,  Public  Wobks,  wc.  (6.) 

Ih)  Repealed :  Chap.  94,  Public  Works,  &c.,  sec  (19.)    They  related  to  appoinft- 
ment,  bond,  salary,  term  of  office,  and  re  moval  of  collectors. 
ic)  Modified :  see  pp.  777, 778. 
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o«rtifloatei  of  x^  (60.)  Sec.  LXIII.  The  owner  or  owners  of  every  boat  navigating 
gitoy  tor  «adi  qI^^^qj,  ^f  ^^  canab,  shall  subscribe  and  deliver  to  the  collector,  oi  whom 
the  first  clearance  for  such  boat  shall  be  demanded,  a  certificate,  to  be  enti- 
tled a  "  certificate  of  registry,"  containing  the  name  or  names  of  such 
owners,  and  their  respective  places  of  abode,  and  also  the  name  of  the  boat, 
and  place  where  it  is  owned ;  if  the  owners  reside  out  of  this  state,  the  cer 
tificate  of  registry  shall  be  signed  and  delivered  by  the  master  of  the  ooat^ 
as  the  owner  thereof. 
8mm  (61.)  Sbc.  LXIV.     If  the  master  of  the  boat,  of  which  the  owners  n>- 

side  out  of  the  state,  shall  be  changed  after  he  shall  have  delivered  such 
certificate,  the  new  master  shall  sign  and  deliver  a  proper  certificate  of  reg- 
istry to  the  collector,  of  whom  he  shall  first  mquire  a  clearance.  • 
R«odptfer  record  (62.)  Seo.  LXV.  Every  coUcctor  receiving  a  certificate  of  registry, 
of  cortuteftte.  ^^^^i  gjgn  an^  deliver  to  the  person  of  whom  he  shall  receive  the  same  as 
Record  open  fbr  aforesaid,  a  written  receipt  therefor,  and  shall  without  delay,  record  the  same 
luspectkm  .^  ^  ^^^  ^  y^  provided  and  kept  by  him  for  that  purpose ;  which  book  of 
Name  of  boat  not  registiy  shall  bo  open  to  inspection  during  the  usual  office  hours;  and  the 
^iie^  ifcoT"*****  ^^^^  ^^  ^^  registered  boat  shall  be  changed  without  the  written  order  of  the 

'  collector  in  whose  office  the  same  is  registered. 

CoUecfcor totems-      (63.)  Sec.  LXVI.     Each  collector  shall,  within  one  month  from  the 
try  to^oaeTSS^  time  any  boat  shall  have  been  registered,  or  change  made  in  the  re^stiy  in 
iw^j^who  8h^  jj|g  office,  transmit  to  eaeh  of  the  oUier  collectors  on  the  same  canal  a  certi- 
fied copy  of  the  register  of  boats  in  his  oftce,  and  of  the  several  changes 
made  tnerein ;  which  copy  shall  be  immediately  recorded  by  the  collector 
receiving  it,  in  Uie  same  manner  as  is  prescribed  in  the  preceding  section  for 
original  certificates  of  regist^. 
When  boat  trans-      (64.)     Sbo.  LXVII.     If  any  pcrson  residing  witiiin  this  state,  claim- 
S'chknged."*^  iug  to  be  owncr  of  a  registered  boat,  by  transfer  from  its  former  owners, 
shall   produce    to  the   collector  in   whose    office   the    same    shall    have 
been  originally  registered,  due  proof  of  such  transfer,  and  shall  deliver  him 
a  new  certificate  of  registry,  signed  by  themselves,  it  shall  be  the  duty  of 
such  collector  to  change  the  register  of  such  boat  so  as  to  correspond  wit^ 
such  new  certificate. 
Boat  to^rgj.      (65.)  Sec.  LXVIII.     No  clearance  shall  be  granted  to  any  boat,  unless 
anee  Is  granted,    the  collector  of  whom  it  is  required  E^all  have  evidence  that  such  boat  is 
duly  registered ;  or  if  it  be  not  registered,  until  the  master  thereof  shall 
have  delivered  to  such  collector  a  proper  certificate  of  registry,  or  have 
exhibited  to  him  the  receipt  of  some  other  collector  for  such  certificate. 
The  persons  nam-      (66.)  Sec.  LXIX.     The  pcrsous  Specified  in  the  certificate  of  registry 
oatee  to  be  con-  of  any  boat,  as  the  owners  thereof,  shall  be  deemed  in  law  the  true  owner? 
sidfl^  owners  of  thereof,  for  all  the  purposes  of  enforcing  the  ooUeetion  of  tolls,  and  the 
execution  of  the  laws,  rules  and  regulations  for  the  navigation  or  mainten 
ance  of  the  canals, 
fenai^  for  Chan-      (67.)  Sbc.  LXX.     Evciy  owucr  of  a  boat  who  shall  change  its  name, 
tiingnameofboat.  ^^  ^^  juaae  of  the  place  at  which  it  is  owned,  from  that  stated  in  the  cer- 
tificate of  registry  tnen  in  force,  without  the  written  order  of  the  collector 
in  whose  office  the  same  shall  have  been  originally  registered,  (which  written 
order  the  collector  is  required  to  grant,  on  the  application  of  any  owner  for 
ttiat  purpose ;)  and  eve^  master  who  shall  enter  or  report  such  boat  at  any 
eoUeotor  8  office,  by  a  duSerent  name  frtmi  that  so  stated,  shall,  for  every 
such  ofifence,  forfeit  the  sum  of  twenty  dollars. 
whTn^'Smris        (^^O  ®*^*  ^^^I-     No  boat,   the  name  of  which  shall  have   been 
ehangwL  changed  in  the  manner  prescribed  in  the  preceding  section,  ^aU  receive  a 

clearance  or  be  permitted  to  pass  on  any  of  the  canals  of  tMs  state,  till  a 
new  oertifleate  of  registry  shall  be  presented  to  the  collector,  who  shall  have 
granted  the  order  to  change  the  name  of  said  boat,  which  certificate  shal] 
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oontain  the  former  as  well  as  tlie  present  name  of  said-  boat,  and  shall  be 
fflgned  in  like  manner,  as  is  prescribed  in  tibe  sixtieth  [sixty-third]  and 
sixty-first  [sixty-fourth]  sections  of  this  act. 

(69.)  Sbo.  LXXTT.     No  boat  shall  receive  a  clearance,  or  be  permitted  How  and  wfam 
to  pass  on  either  of  the  canals,  unless  such  boat  shall  have  the  name  thereof,  sSau  tepl^teH 
and  the  name  of  the  place  where  it  is  owned,  corre^nding  with  its  certifi-  ^  ^ 
cate  of  re^try  then  m  force,  painted  in  some  conspicuous  and  permanent 
part  of  the  outside  of  the  boat,  in  letters  of  at  least  four  inches  m  height. 

(70.)  Sbo.  LXXTTT.     No  boat  or  float  shall  be  permitted  to  pass  on  PJjJ^JJ^^L 
either  of  the  canals,  unless  the  master  thereof  shall  first  have  obtained  a 
clearance  therefor,  for  each  voyage  of  such  boat  or  float,  from  the  proper 
eolleetor  of  tolls  on  such  canab,  except  in  the  cases  hereinafter  partimilarly 


(71  )  Sue.  LXXIY.     Cleaiianoes  for  eveiy  vovage  shall  be  required  ^^o  "ban  bsm 
of,  and  issued  by  the  collector,  whose  office  shall  be  kept  nearest  to  the  ^^''^'^^^ 
place  at  which  the  voyage  shall  be  c(Hnmenced,  provided  uiat  there  be  any 
collector's  office  within  one  mile  of  such  place. 

(72.)  Sbo.  LXXV.     If  there  be  no  collector's  office  within  (me  mile  How  *j^^^ti 
of  the  {dace  firom  whence  the  voyage  is  commenced,  the  clearance  for  such  ^^L£i  dear- 
voyage  shall  be  required  of  the  coUecUnr  at  whose  office  the  boat  shall  first  ^'^^ 
ttirive  in  the  course  of  the  vovage ;  and  such  boat  shall  be  permitted  to 
proceed  from  the  place  where  the  voyage  was  conmienoed  to  such  collect<Mr's 
office,  and  no  further,  without  a  clearance. 

(73.)  Sbc.  LXXVI.  The  full  amount  of  tolls,  chargeable  on  anv  boat,  S^^^^^JS^^^JI^ 
and  on  each  and  every  article  of  property  which  shall  be  on  board  thereof,  cieara£e  imuA. 
or  constitute  any  float,  at  the  time  such  boat  or  float  shall  depart  from  the 
port  or  place  in  which  there  is  a  collector  from  whom  a  clearance  is  required, 
or  that  shall  be  taken  on  board  within  one  mile  of  such  port  or  place,  shall 
be  paid  to  such  collector  before  he  shall  issue  a  clearance  for  such  boat  or 
float. 

(74.)  Sbo.  LXXYII.  Eveiy  master  of  a  boat  or  float,  conveying  buh  of  kdiag, 
property  on  either  of  the  canals,  shall  exhibit  to  the  several  collectors  ^''"*^^*^* 
Lereinafler  mentumed,  a  just  and  true  account,  or  bill  of  lading  of  such 
property,  signed  by  the  consignor  thereof,  and  containing,  first,  the  name  of 
each  place  <»i  the  canal  where  any  portion  of  sodi  property  was  shipped, 
and  the  place  for  whidi  it  is  intended  to  be  cleared,  specifymg  the  portion 
shipped  at  each  of  such  places,  and  the  portion  intended  to  be  cleared  to 
each  place ;  second,  a  statement  of  the  weight  of  all  articles  of  such  property 
on  which  toll  is  to  be  charged  by  weight,  of  the  number  of  articles  on  which 
toll  is  to  be  charffed  by  number,  and  of  the  feet  of  each  article  on  which  toll 
is  to  be  charged  by  the  foot;  tbird,  a  specification  of  the  weight  or  quantity 
of  each  article  or  articles  on  which  one  uate  of  toll  is  to  be  charged,  and 
which  is  to  be  transported  to  one  place,  separately  from  other  articles  on 
which  a  different  rate  of  toll  is  charged,  or  whi9h  is  to  be  transported  to  a 
different  idace. 


(75.)  Sbc.  LXXVEEI.  Every  such  account  or  bill  of  lading  shall  be  5^**;^^  Jj 
exhibit^,  first,  to  every  collector  of  whom  a  clearance  shall  be  required :  ezhib^ed. 
second,  to  every  collector  whose  office  shall  be  next  in  order  in  the  course 
ef  the  voyage,  to  the  place  where  the  clearance  shall  have  been  granted : 
third,  to  eveiy  collector  at  a  place  where  any  portion  of  the  cargo  shall  be 
onladen,  or  any  additional  cargo  received ;  and  if  there  be  no  collector  at 
sack  {Jace,  to  the  collector  whose  office  ^U  be  next  iu  order  in  the  course 
ef  the  voyage:  fourth,  to  eveiy  other  collector  who  shall  demand  such 
aeoouat  or  lull  of  lading  to  be  exhibited. 

(76.)  Sbo.  LXXIa.    If  any  properW  shall  be  received  on  board  of  S°?SSd*dSSif 
any  boat  or  other  float,  for  the  uurpose  of  being  tnnsported  on  eitiier  of  the  thovoyace,  to  bt 
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morted  to  first  canals,  duTing  any  voyage,  after  such  boat  or  float  shall  have  proceeded  one 
M^or,andtoii8  j^^^q  from  the  place  at  which  a  clearance  for  the  voyage  was  granted,  an 
account  or  bill  of  lading  thereof,  conforming  to  all  the  requisitions  herein- 
before stated,  shall  be  exhibited  to  the  collector  whose  office  shall  be  next 
in  order  in  the  course  of  the  voyage,  to  the  place  where  such  property  waa 
received  on  board,  to  whom  the  full  amount  of  tolls  chargeable  on  such 
property  shall  be  paid ;  and  such  boat  or  float  shall  not  be  permitted  to 
proceed  on  such  voyage  beyond  the  office  at  which  the  tolls  on  such  prop- 
erty, so  received  on  board,  are  payable,  until  the  fiill  amount  of  such  tolls 
are  paid. 
—And  bills  of  tar      (77.)  Sec.  LXXX.     When  any  cargo  shall  be  taken  on  board  of  any 
wS'to^t  col-  ^at  or  float,  after  such  boat  or  float  shall  have  left  the  place  where  a  clearance 
lector,  &c.  ^as  granted,  as  specified  in  the  preceding  section,  the  account  or  bill  of 

lading  of  such  property  shall  be  exhibited  to  the  collector  whose  office  shall 
be  next  in  order  in  the  course  of  the  voyage,  to  the  office  at  which  the 
tolls  on  such  additional  cargo  are  required  to  be  paid,  and  to  every  other 
collector  who  shall  demand  it  to  be  exhibited. 
Transportation         (78.)  Sec.  LXXXI.     If  there  be  no  collector's  office  within  one  mile 
wS'Scefl^to'bS  of  the  place  where  a  voyage  on  the  canal  shall  be  commenced,  nor  within  one 
wp^*«i«»di«^  mile  of  the  place  where  the  same  shall  terminate,  nor  at  any  intermediate 
place,  the  master  of  the  boat  or  other  float  shall,  within  ten  days  afl^r  the 
termination  of  such  voyage,  exhibit  a  true  account  thereof,  or  bill  of  the 
lading  transported  on  boa^  of  such  boat  or  float,  at  any  time  during  such 
voyage,  to  the  collector  whose  office  shall  be  nearest  to  the  place  where  such 
voyage  terminated,  and  shall  pay  to  such  collector  the  tolls  due  on  such  boat 
•Penalty  for  not  or  float  and  lading;  and  every  master  who  shall  neglect  to  exhibit  such 
10  dtADg.  account  and  bill,  and  to  pay  such  tolls,  within  the  period  above  limited, 

shall,  for  every  such  ofience,  forfeit  the  sum  of  twenty-five  dollars. 
Penalty  for  non-      (79.)  Seo.  LXXXII.     Every  master  of  a  boat  or  other  float  navigating 
biii/^iadinK.  or  either  of  the  canals,  who  shall  omit  to  exhibit  or  deliver  a  true  bill  of  lading 
notiKa^t<3i8;  ^  ^jjy  collector,  or  to  pay  the  tolls  thereon  when  required,  or  shall  deliver 
any  article  mentioned  m  a  bill  of  lading  at  a  place  beyond  that  to  which 
such  article  shall  have  been  cleared,  shall  forfeit  the  sum  of  twenty-five 
dollars. 
-Andibrsigrfng      (80.)  Seo.  LXXXTTT.     Every  person  who  shall  sign  or  deliver  to  any 
Sitaf*      *       collector  a  false  bill  of  lading,  shall  pay,  on  all  property  omitted  in  such 
false  bill,  treble  the  established  rates  of  toll  chfu^able  thereon,  to  any 
collector  who  shall  be  satisfied  of  such  omission,  for  tiie  whole  distance  such 
property  is  conveyed  on  the  canal. 
Same.  (81.)  Sec.  LXXXTV.     Every  person  who  shall  knowingly  sign  or 

deliver  a  fitlse  bill  of  lading,  shall  be  deemed  guilty  of  a  misdemeanor;  and 
upon  conviction  thereof,  before  any  court  of  competent  jurisdiction,  shall  be 
fined  not  less  than  three  times  the  value  of  the  property  omitted  or  falsely 
stated  in  such  bill.  . 

BuistobeTerifled      (82.)  Sec.  LXXXV.     Every  coUector  receiving  a  bill  of  lading,  may 
by  oath.  require  the  master  exhibiting  it  to  verify  it  by  his  oath,  which  such  collector 

is  authorized  to  administer. 
coUeetors  may        (83)  Seg.  LXXXYI.     The  oollectors  of  tolls  on  the  canals  shall  be,, 
administer  oaths.  ^^^  ^y^^j  j^^g  hereby  authorized  to  administer  oaths  in  all  cases  wherein  oatha 
may  be  required  to  be  administered,  in  performing  the  duties  required  of 
them  in  their  offices. 
Master  to  report      (84.)  Sec.  LXXXYII.     If  ou  Unloading  any  boat  or  float,  it  shall  be 
uSnff.^Sc^^  *^  discovered  that  the  cargo,  in  consequence  of  an  unintentional  error,  exceeds 
the  quantity  stated  in  the  bill  or  bills  of  lading,  it  shall  be  the  duty  of  the 
master  of  such  boat  or  float,  immediately  to  report  such  overplus,  and  pay 
the  lawful  tolls  thereon,  to  the  collector  at  the  place  where  such  error  may 
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be  discovered,  if  there  be  any  collector  at  sach  place ;  and  if  there  be  no 
oollector  at  such  place,  to  the  next  collector,  at  or  near  whose  office  the  boat 
shall  arrive,  after  the  discovery  of  such  error  is  made ;  and  any  master  of  —Pwiaitj. 
a  boat  or  float,  who  shall  fail  to  comply  with  the  requisition  of  this  section, 
shall  forfeit  and  pay  the  sum  of  ten  dollars,  besides  double  tolls  on  all 
property  omitted  in  the  bill  or  bills  of  lading. 

(85.)  Sjbc.  LXXXVJLLI.     Each  boat  navigating  the  canals  shall  have  a  Propertj  to  be 
separate  clearance,  and  no  part  of  the  cargo  of  any  boat  shall  be  cleared  to  t^^^^i^a?^ 
a  place  beyond  that  to  which  the  boat  is  cleared. 

(86.)  Sec.  LXXXIX.     No  boat  or  other  float  shall  proceed  beyond  the  ^^^^^  ^■ 
place  to  which  it  shall  be  cleared,  nor  shall  any  article  of  its  cargo  be  cleared^ ^to,  \o, 
unladen  after  its  arrival  at  the  place  for  which  such  article  is  cleared,  nor  c£2raiDce.^**^  °^ 
proceed  beyond  such  place,  until  the  master  thereof  shall  have  delivered  the 
elearance  of  such  boat  or  float  to  the  collector  at  the  place  for  which  it  is 
cleared,  if  there  be  any  collector  at  such  place. 

(87.)  Seo.  XC.     If  there  be  no  collector  at  such  place,  the  master  shall  Same. 
deliver  the  clearance  to  the  last  collector  whose  office  shall  be  passed  by  the 
boat,  in  the  order  of  the  voyage,  and  shall  receive  a  permit  firom  such  coU^ 
tor  to  proceed  to  the  place  to  which  the  boat  or  float  is  cleared.      ^ 

(88.)  Seo.  XCI.  Every  master  who  shall  omit  to  deliver  a  clearance  to  Penaihr  tot  not 
the  collector  to  whom  the  same  ought  to  be  delivered,  shall  forfeit  the  sum  JJUJ®^  ^^^^ 
of  twenty-five  dollais.* 

(89.)  Sec.  XC||P    Every  collector  issuing  any  clearance,  or  in  whose  cou«stor  to  give 
office  any  clearance  is  on  file,  shall,  whenever  requested,  give  a  certified  cieaimnce,^^ic 
copy  Uiereof ,  witl^he  additional  cargo  entered  thereon,  and  the  several  ^*»«^'«i«*'«i" 
indorsements  of  otner  collectors,  for  which  he  shall  be  entitled  to  demand 
and  receive  fronmie  persons  applying  for  the  same,  if  such  certified  copy 
does  not  contain  over  one  hunclred  words,  ten  cents;  and  if  such  copy  con-  —Feee thereto, 
tains  over  one  l^ndred  words,  he  shall  be  entitled  to  receive  pay  therefor 
at  the  rate  of  ten  cents  for  every  hundred  words. 

(90.)  Sec.  XCUI.  Such  certified  copy  of  any  clearance  shall  have  the  vaUditj  of  racb 
same  validity  and  effect  as  the  clearance  of  which  it  is  a  copy.  certifled  copies. 

(91.)  Sec.  XCIY.     Whenever  a  difference   shall  arise   between   a  when    ooDeetor 
collector  and  the  master  of  any  boat  or  float,  as  to  the  amount  of  tolls  Sy,2^°cMgo! 
chargeable  on  the  lading  of  such  boat  or  float,  the  collector  shall  detain  the 
boat  or  float,  and  the  articles  on  which  toll  is  to  be  charged,  and  shall  weigh, 
count  or  measure  the  articles,  as  the  case  may  require ;  and  if  it  shall  be 
ascertained  that  the  weight,  number  or  feet,  exceeds  the  amount  stated  in 
the  bill  of  lading  thereof,  the  collector  shall  charge  tolls  according  to  the 
weight,  number  or  feet  thus  found ;  and  ihe  master  shall  pay  to  the  collector  who  to  pay  ex- 
the  expense  of  such  weighing,  counting  or  measuring;  and  such  expense  v^oattbtnot 
shall  be  chargeable  on  such  articles,  and  on  the  boat  or  float  containing 
them. 

(92.)  Sec.  ^C  V.     The  master  of  every  boat  or  float  shall  be  liable  for  n^entioa    vntu 
the  payment  of  tolls  and  expenses  chargeable  on  such  boat  or  float,  and  its  JjS*pS."**°** 
cargo ;  and  it  shall  be  the  duty  of  eveiy  collector  to  detain  all  articles  on 
which  tolls  or  expenses  are  chargeable,  and  the  boat  or  float  containing  them, 
until  such  tolls  and  expenses  shall  be  paid. 

(98.)  Sec.  XCYL  If  such  payment  be  refused,  the  collector  shall,  in  Collector's  sale  tc 
the  name  and  on  behalf  of  the  state  of  Ohio,  distrain  so  much  of  the  prop-  ^^  ^^  . 
erty  detained  as  shall  be  sufficient  to  satisfy  the  charges  thereon ;  and  at  the 
expiration  of  ten  days,  if  such  charges  shall  remain  unpaid,  he  shall  expose 
to  sale,  at  public  auction,  the  property  distrained,  at  his  usual  place  of  re- 
ceiving tolls,  and  sell  the  same  to  the  highest  bidder,  between  the  hours  of 
ten  o'clock,  a.  m.,  and  four  o'clock,  p.  m.,  having  first  given  two  days' 
oodoe  of  such  sale,  and  a  description  of  the  property  to  be  sold,  by  adver- 
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tisem^nt  ported  up  in  tihree  of  the  most  pubMc  places  in  die  township  in 
which  such  collector's  office  is  situated. 
Snrpiof  ATditor      (^O  3eo.  XCVII.     Any  surplus  avails  of  such  sale,  a^r  the*  pay- 
''^  ment  of  the  sum  chargeable  thercm,  including  costs  of  distress  and  sale, 

shall  be  paid,  on  demand,  to  the  master  of  the  boat  or  float,  or  to  the  owner 
of  the  property  distrained. 
LfatofcMMa  pM-      (95.)  oBC.  XG  VTII.     Every  master  of  a  boat  or  float,  shall  make  out, 
fbr  every  voyage,  a  correct  list  of  all  passengers  over  twelve  years  of  age, 
that  may  have  been  transported  on  board  of  said  boat  or  float  for  the  £s- 
tance  of  one  mile  or  upwanls ;  which  list  shall,  in  ail  cases,  exhibit  distinctly 
and  legibly,  written  with  ink,  in  separate  columns,  to  be  provided  for  thivk 
purpose,  first,  the  name  of  each  passenger  on  board  of  the  boat  at  the  time 
of  the  arrival  thereof  at  any  place  where  there  is  a  collector's  office,  or  who 
shall  have  been  transported  on  board  thereof  during  the  voyage :  second, 
the  name  of  the  place,  or  the  distance  from  some  place  of  notoriety  on  the 
canal  where  such  passenger  come  on  board :  third,  the  place  to  which  such 
person  may  have  taken  passage  :  fourth,  the  place  where  such  passage  actu- 
1^  ended,  if  at  a  place  di£^rent  from  t^  to  which  passage  was  taken ; 
Lift  and  dearanoe  wmch  H^  shall  in  all  cases  be  attached  to  t^e  clearance  of  the  boat,  and, 
^i^^^^^  ^  ^^^  ^6  clearance  to  be  delivered  to  the  oc^ector  to  whom  the  clearance  is 
required  to  be  delivered,  whose  duty  it  shall  be  to  examine  said  list,  and  see 
that  all  the  passengers  are  correctly  entered  on  the  s^e. 
HsBtei^s  oftOi  to      (96.)  Sbg.  XCIX.     It  shall  be  die  duty  of  evl%  collector  to  wh(»n 
SSS^Sw^tc!  *"^y  ^  ^^  passengers  is  required  to  be  delivered,  at  or^ar  the  termination 
of  any  voyage  on  the  canal,  to  administer  an  oath  or  af^iation  to  the  mas- 
ter of  the  boat,  as  to  the  correctness  of  any  such  list,  which  oath  or  affirma- 
tion shall  also  be  attached  to  said  list,  and  be  subscribed  H^  the  master  of 
-To  IM.7  toUf.     the  boat,  who  shall  immediately  pay  to  such  collector  the  amount  of  tolls 

due  on  said  passengers.  % 

Penatty  for  rafo-      (^7.)  Seg.  C.     If  any  master  of  a  boat  or  float  shall  refuse  to  make 
S$^&^w°to  *^^  ^^^  ^'  affirmi^on,  and  to  subscribe  the  same  as  is  required  in  the  pre- 
pay tolls.'  ceding  section,  or  shall  refuse  or  neglect  to  pay  the  tolls  that  may  be  due  on 
passengers  transported  on  board  said  boat,  he  shall,  for  every  such  refusal 
or  neglect,  forfeit  and  pay  the  sum  of  twenty  dollars  over  and  above  the 
tolls  that  may  be  due. 
Penalty— it>r  re-      (98.)  Sbo.  CI.     If  any  master  of  a  boat  shall  wholly  neglect  or  refuse 
^^^SmSl^i^^  ^  ""^®  ^^^  ^^  present  a  list  of  passengers,  when  any  passenger  or  passen- 
gers shall  have  been  transported  on  board  such  boat,  as  is  required  by  the 
ninety-sixth  [ninety-eighth]  section  of  this  act,  he  shall  forfeit  and  pay  the 
sum  of  twenty-five  dollars,  together  with  double  tolls  on  all  passengers  trans* 
pOTted  during  the  voyage. 
-Or  preaentiiig      .  (99.)  Ssc.  OH.     For  presenting  an  incorrect  list  of  passengers,  not 
AH  iDoorrect  list.  oonSformablc  to  the  requirement  of  the  ninety-sixth  [ninety-eighth]  section  of 
this  act,  the  master  presentmg  the  same  shiul,  for  eveiy  omission,  forfeit  and 
pay  the  sum  of  five  dollars,  together  with  double  tolls  on  the  number  of 
miles  omitted  in  said  list :  Provided,  that  for  each  passenger  whose  name 
shall  be  omitted  on  said  list,  the  master  shall  forfeit  and  pay  the  sum  of  ten 
dollars. 
Who  coprider»d       (100.)  Sio.  OIII.     Every  person  over  twelve  years  of  age,  who  shall 
paaMDgert.         ^  ^^  boaid  of  any  boat  for  the  purpose  of  being  transported,  shall  be  con- 
sidered a  passenger,  whether  any  price  may  be  demanded  for  the  transport** 
tion  of  sncn  person  or  not,  and  whether  he  may  pay  for  his  passage  in  money, 
in  labor,  or  otherwise. 
b^^cto!i£^      (101.)  Sec.  civ.     All  tolls  charcejcble  cm  any  boat  or  float  for  any 
voyage  about  to  be  made  on  either  of  the  canals  of  this  state,  shall  be  paid 
to  the  ooIleet<»*  (who  is  re<piired  to  issue  a  clearance  fi»r  such  voyage,)  before 
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sneh  olearanoe  shall  be  iasoed ;  and  no  oolleotor  eiiall  be  required  to  issue  a  No  new  okaraoM 
new  eleara&oe  for  any  boat,  till  dl  arrearages  of  tolls  chargeable  on  such  ^^  ms*^ 
boat  shall  be  paid.  v^- 

(102.)  Sbo.  CV.     Any  collector,  from  whom  is  required  a  clearance,  ;^h^pennit»  in- 
agreeitbly  te  the  sevens-second  [seventy-fourdi]  and  seventy-third  [seventy-  '*®*^i?j^|fj"** 
fifth]  sections  of  Ma  act,  nmy  issue  a  permit  instead  of  a  clearance :  Pro-  °^^ 
vided,  t^  voyage  for  which  such  permit  shall  be  issued,  shall  not  extend  to, 
nor  within  a  mile  of  any  place  on  the  canal  where  there  is  a  collector's 
office. 

(108.)  8bo.  CYI.     In  all  cases  where  a  boat  or  float  shall  commence  ProoeadiBgwbm 
af  voyage  a^  anyplace  more  than  one  mile  distant  from  any coDector's  office,  ^S^  **  ^Jjj 
and  which  voyage  shall  terminate  at  any  place  at  which,  or  within  a  mile  of  than  %  mtie  from 
which  liiere  is  a  collector's  office,  all  tolls  chargeable  on  such  boat,  float  and  •~"~'®''*.<>"<* 
cargo  on  board  thereof,  cdudl  be  paid  to  the  coUector  at  or  near  whose  office 
9uch  voyage  terminates ;  and  a  permit  shall  be  obtained  from  such  collector 
jfor  unlading;  before  any  part  of  the  cargo  of  such  boat  or  float,  or  any  arti- 
cle composing  any  such  float,  shall  be  unladen,  landed  or  removed  from  the 
lamal ;  and  for  every  violation  of  any  of  the  provisions  of  this  section,  the 
mastef  of  sueh  boat  or  float;  shall  forfeit  and  pay  the  sum  of  ten  dollars,  and 
ifeo  double  tolls  on  every  article  so  unlawfully  landed,  removed  or  unladen; 
for  the  payment  of  which  penalties  and  tolls,  such  articles,  and  also  every 
swner  or  part  owner  of  any  sueh  boat,  float  or  article,  shall  be  liable. 

(104.)  Sic.  CVn.     It  shall  be  the  duty  of  every  collector  to  whom  Ooiiectowwbor». 
MBs  of  kding  are  required  to  be  presented^  in  order  to  obtain  a  clearance  ^^  SmJie  Jot 
for  any  voyage,  agreeably  to  the  seventy-fifth  [seventy-seventh]  and  seventy-  «»2fi<«*«>  &«• ; 
sixth  [seventy-ei^t^}  sections  of  this  act,  to  make  out  from  such  bill  or 
biUs  cf  lading,  in  a  book  to  be  provided  by  him  for  that  purpose,  a  certifi- 
cate, containing  a  pertkient  descrip^on  of  the  articles  composing  the  cargo 
of  the  boat  or  float,  or  compoang  such  float,  for  which  dearance  is  about  to 
be  issued,  poperly  classified  and  designated  witii  reference  to  the  rates  and 
amount  of  toll*  chargeable  tliereon ;  which  certificate  shall  be  aimed  by  tiie  "^^^^  *^  ^ 
master  of  swch  boat  or  float,  who  rfiall  also  attest  on  oath  or  affirmation  to  £?**  ^  mMter, 
ikid  corr^eOaess  thereof,  if  required  by  the  collector,  before  the  clearance  for 
SQch  boat  or  float  shall  be  issued. 

(105.)  Sbo.  CVni.  In  case  any  property,  not  contained  in  the  cer-^^n^^J^ 
^cato  prescribed  in  the  preceding  section,  shall  be  received  on  board  of  tioua  cwgo. 
any  boat  after  said  boat  shall  have  proceeded  one  mile  from  any  collector's 
office,  the  cdkctor  whose  office  shall  be  next  in  order  in  the  course  of  the 
voyage,  to  the  place  where  such  property  was  received  <m  board,  shall  make 
out  a  certificate  of  aU  such  property,  in  a  book  to  be  provided  by  him  for 
that  purpose,  conformaMy  to  the  requisitions  of  the  preceding  section,  which 
flhaU  be  signed,  and,  if  loie  collector  shall  require,  be  attested  by  the  master 
of  such  boaA  or  float,  on  oath  or  atffimuition. 

(106.)  Sec.  CIX.     Every  master  of  any  boat  or  float,  who  shall,  in  PemOiy  mider 
any  respect,  refuse  to  comply  with  the  requirements  of  the  two  preceding  SdonsTSod^ 
sections,  or  who  shall  sign  a  fidse  certificate,  shall,  for  every  such  refusal  or  ^J^  *^  ***^ 
oflbnce,  forfeit  the  sum  of  twenty-five  dollars. 

(107.)  Skc.  ex.     In  every  case  where  a  certificate  is  required  to  be  Articles  in  oertM 
made  out  and  signed,  agreeably  to  the  provisions  of  the  one  hundred  and  ^c^M«ui^)Mid 
fifth  [one  hundrea  and  seventh]  and  one  hundred  and  sixth  [one  hundred  ^*^- 
and  eighth]  sections  of  this  act,  the  collector  shall  enter  upon  the  clearance 
a  correct  list  or  staten;.<mt  of  aU  articles  of  lading  contained  in  such  certifi- 
eate,  properly  dassified  and  designated,  with  the  amount  of  tolls  charged 
and  received  thereon,  and  shall  sign  his  name  thereto. 

(108.)  Sec.  CXI.     On  the  arrival  of  any  boat  or  float  at  the  place  of  JSTbepJSSSS 
domination,  or  ai  any  place  in  the  course  ci  tlie  voyage  where  there  is  a  col-  to  collector. 
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lector's  office,  if  in  the  day  time,  the  master  thereof  shall  immediately  pre- 
sent  to  the  collector  the  bill  or  bills  of  ladmg,  as  required  by  the  seventy- 
sixth  [seventy-eighth]  seventy-seventh  [seventy-ninth]  and  seventy-eighth 
[eightieth]  sections  of  this  act,  [{a)  together  with  the  clearance  and  lii^  of 
passengers ;  and  if  such  'boat  or  float  shall  arrive  in  the  night  time,  the  same 
shall  he  presented  between  the  time  of  arrival  and  one  hour  after  sunrise.] 
Bills  of  lading,         (109.)  Seo.  CXII.     No  boat  or  float  shall  proceed  on  its  voyage  until 
SoB^to^  ejam-  ^^^  ^iU  OT  bills  of  articles  of  lading  on  board  thereof,  or  composing  such 
Jw»d  *J^'J*°JJ|g"  float,  together  with  the  clearance  and  list  of  pafisengers,  shall  have  been 
beltm  boftt  ^1  presented  to  the  collector,  as  provided  in  the  preceding  section ;  nor  until 
proceed.  ^jj  necessary  examinations  and  comparisons  of  such  bills  of  lading,  clear- 

ance and  cargo,  shall  have  been  made,  nor  until  all  tolls  chargeable  on  such 
boat,  float  or  cargo,  payable  at  such  office,  shall  have  been  paid,  and  the 
necessaiy  certificate  of  an  additional  cargo,  if  any,  shall  have  been  signed, 
and  if  required  by  the  collector,  attested  on  oath  or  affirmation ;  and  the 
collector  may  detain  both  the  bills  of  lading  and  clearance,  until  the  neces- 
sary entries  shall  be  made  on  such  clearance,  and  until  all  the  requisitions 
of  this  section  shall  be  complied  with. 
i^^^b^OT^iJa^      (110.)  Sec.  CXin.     In  case  any  boat  or  float  shall  depart  torn  any 
ooLcto^g    office  place  where  there  is  a  collector's  office,  without  a  clearance  or  permit,  or 
or^pSmU^^*'*"**  fl^^  P^^  ^y  *°y  pl*^  where  there  is  a  collector's  office,  without  first  hav- 
ing complied  with  each  and  every  provision  of  the  preceding  section,  the 
master  thereof  shall,  in  each  case,  forfeit  and  pay  the  sum  of  ten  dollars, 
together  with  double  tolls  on  all  articles  on  which  tolls  were  payable  at  such 
office. 
—Pot  unloading,      (111.)  Seo.  CXIV.     No  part  of  the  cargo  of  any  boat  or  float,  nor  any 
BjJ.'  ^'****"*  P^  article  composing  such  float  or  any  part  thereof,  shall  be  unladen,  landed  or 
removed  from  the  canal,  at  the  termination  of  any  voyage  on  such  canal,  nor 
at  any  place  on  the  canal  within  one  mile  of  a  collector's  office,  until  the 
clearance,  together  with  the  bill  or  bills  of  lading,  of  the  whole  cargo  of  such 
boat  or  float,  shall  have  been  presented  to  the  proper  collector,  and  a  permit 
obtained  from  such  collector  for  such  unlading,  landing  or  removal ;  which 
permit  such  collector  is  hereby  required  to  grant,  after  a  reasonable  time 
shall  have  elapsed  for  the  examination  of  such  clearance,  bills  of  lading  and 
cargo,  and  on  the  payment  of  all  tolls  which  shall  remain  due ;  and  for 
every  violation  of  the  provisions  of  this  section,  the  master  of  such  boat  or 
float  shall  forfeit  and  pay  the  sum  of  ten  dollars,  and  also  double  the  amount 
of  tolls  chargeable  on  the  article  or  articles  so  unlawfully  landed,  removed 
or  unladen :  Provided,  that  in  all  cases  where  any  boat  shall  be  in  a  lea^ 
condition,  or  from  any  other  cause,  goods  or  property  on  board  any  such 
boat  shall  be  in  danger  of  damage  or  perishing  by  delay,  and  the  proper 
collector  cannot  be  found,  such  goods  or  property  may  be  landed  or  secured 
until  such  collector  may  be  found,  and  a  permit  obtained  for  tiie  fiirthtr  re- 
moval of  the  same. 
2S*^Sr^t      (^^^0  ®^*  CXV.     In  any  case  where  any  boat  or  float  shall  navigate, 
BQthori^,  to  ^be  or  attempt  to  navigate,  on  either  of  the  canals  of  this  state,  without  being 
•topped.  legally  authorized  so  to  do,  it  shall  be  the  duty  of  every  lock  tender,  super- 

intenaent,  or  other  authorized  agent  of  the  state,  on  being  notified  thereof, 
to  stop  and  detain  such  boat  or  float,  until  the  same  shall  be  legally  authort 
ized  to  proceed. 
Clearance  to  be  (113.)  Sec.  CXVI.  For  tHc  purposc  of  ascertaining  whether  any  boat 
J^ei^gJ^JriS^  or  float  which  shall  be  found  navigating  on  a  canal  of  this  state  is  Authorized 
m!S^***bolu  ^  *^^^'  **  ^^  ^  *^®  ^^^  ^^  master  thereof  tp  exhibit  to  the  lock 
■topped.'  ^        tender  at  the  first  lock  at  which  such  boat  or  float  shall  arrive,  aPM*  having 

(a)  The  part  in  brackets  was  enacted  bat  not  enrolled 
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departed  from,  or  passed  by  any  place  at  which  there  is  a  collector's 
omcc,  the  clearance  of  snch  boat  or  float;  and  if  there  be  no  lock  tender 
at  snch  lock,  then  the  same  shall  be  exhibited  to  the  first  lock  tender  or 
saperintendent,  who  shall  be  passed  in  the  order  of  the  voyage  from  such 
eoUector's  office,  and  who  shall  demand  to  see  such  clearance ;  and  if  the 
clearance  shall  not  be  so  exhibited,  such  lock  tender  or  superintendent  shall 
stop  such  boat  or  float  from  proceeding  further  on  the  canal,  until  the  same 
shadl  be  legally  authorized  so  to  do. 

(114.)  Sbc.  CXYU.     The  master  of  any^at  or  float  who  shall  pass  Penalty,  ondor 
or  attempt  to  pass  in  contrayention  of  the  provisions  of  the  two  receding  ilStoST***^ 
sections,  shall  forfeit  and  pay  the  sum  of  twenty-five  dollars,  and  also  be 
liable  for  all  damages  that  may  accrue  in  consequence  of  such  violation. 

(115.)  Sec.  CXVIII.     All  boats,  floats,  or  other  property  of  the  Uni-  Property  betonj^ 
ted  States,  shall  be  permitted  to  navigate,  or  be  transportea  on  either  of  the  stft^topanfree 
canals  of  this  state,  free  from  the  payment  of  tolls  :  Provided,  satisfactory  ^  *'^' 
proof  be  made  to  the  proper  collector,  that  the  same  is,  bona  fide,  the  prop- 


erty of  the  United  States;  but  all  such  boats,  floats  or  other 
be  reported  cleared,  and  in  all  other  respects  be  subject  to  all  and  singular 
the  rules,  regulations,  provisions  and  forfeitures  and  liabilities  prescribed  by 
ihe  laws  of  this  state,  or  the  orders  of  the  board  of  public  works  in  accor- 
dance therewith. 

(116.)  Sbc.  CXIX.     Any  collector  may  examine,  on  oaA  or  affirma-  gJJ  *JoBerr'bi 
tion,  the  master  of  any  boat  or  float  from  which  exemption  from  the  pay-  longi^o  Oj/xsvi- 
ment  of  tolb  is  claimed,  under  the  provisions  of  the  preceding  section,  and  '^  ^'*'*' 
the  master  of  any  boat  or  float,  on  board  of  which  is  transported  any  prop- 
erty for  which  such  exemption  is  claimed,  as  to  the  ownership  of  such  boat, 
float,  or  other  property,  and  if  he  shall  refuse  to  answer  sucn  proper  ques- 
tions as  may  be  propounded  by  such  collector  in  relation  to  such  ownership; 
or  if  from  his  answers,  the  collector  shall  not  be  satisfied  that  the  boat,  float, 
or  property  in  question,  is  the  property  of  the  United  States,  tolls  shall  be 
chiurged  and  paid  thereon,  as  in  other  cases. 

(117.)  Sec.  CXX.  Every  owner  and  part  owner  of  any  boat  or  float,  ii»Mii^  of  own- 
and  also  such  boat  or  float,  shall  be  severally  liable  for  the  payment  of  all  &^., top^uoSMl 
penalties  and  forfeitures  incurred  by  the  master  thereof,  or  by  any  boatman  ^^  ***' mSte 
or  other  person  assisting  in  the  navigation  or  management  of  such  boat  or  &e  ' 

float,  and  also  for  the  payment  of  all  tolls  chargeable  thereon  or  chargeable 
on  any  property  or  passengers  transported  on  board  thereof,  (a) 

(118.)  Sec.  CXXI.  The  term  **  float,''  as  used  in  this  act,  shall  ^{Jj^^S^.^^ 
construed  to  embrace  every  boat,  vessel,  raft,  or  floating  thing,  navigated  ' 

or  moved  on  either  of  the  canals,  under  the  direction  of  any  person  or  per- 
sons having  charge  thereof;  and  the  term  "master,"  as  so  used,  shall  be  - 
construed  to  apply  to  every  person  having,  for  the  time,  the  charge,  control 
or  direction  of  any  such  float. 

(119.)  Sec.  CXXII.     The  coUectors  of  tolls  shaU  keep  accounts  of  aU  J^^w^^rto 
tolls  received  by  them,  in  such  form  as  shall  be  prescribed,  from  time  to  or's    offica,^^  «o- 
time,  by  the  auditor  of  state,  and  shall  deposit  the  original  books  of  ao-  JJJ^^  h^S!^ 
counts,  together  with  such  clearances  and  other  papers  as  he  shall  require, 
in  the  auditor's  office,  on  or  before  the  tenth  day  of  December,  in  each 
year. 

(120.)  Sec.  CXXIII.  Each  coUector  shall  make  abstracts  from  such  JJ^^ 'f^;^^;^ 
books,  showing  the  amount  of  tolls  received  by  him  each  day,  and  transmit  ton^^^uid  wheneo 
the  same  by  mail  to  the  auditor,  once  in  each  month,  (h)  and  as  often  as  JS,SSJ°^"**  ^ 

(a)  See  also  sec  (128,)  of  this  Chapter. 

{h)  Hodifled:  see  sec  (138,;  of  this  Chapter. 
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the  auditor  shall  require,  if  he  shall  think  proper  to  require  such  ab- 
stsraots  more  frequently  than  once  in  each  nvcmth} 
(121.)  Sbo.  CXXIV.2 
Collector  to  upe.      (122.)  8ec.  CXXV.     If  any  collector  of  tolls  shall  omit  to  trans- 
he^^aiSi'tod©^  ^^^  ^^7  abstract  or  certificate  of  deposit,  or  to  deposit  in  the  office  of 
Slt"autrSct™"d  *^®  auditor  of  state  the  original  book  of  account,  clearance  or  other 
account.        ^   paper,  as  required  by  the  preceding  sections,  for  the  space  of  one  month 
after  the  same  should  have  been  done,  the  auditor  shall  immediately 
notify  the  president  of  the  board  of  public  works  of  such  omission ; 
and  such  collector  shall  be  immediately  removed  from  office,  and  the 
auditor  shall  immediately  cause  suit  to  De  instituted  against  such  col- 
lector and  the  sureties,  on  the  bond  of  such  ooUector.^ 
Penaitj  if  collect-      (123.)  3eo.  CXXYI.     If  any  collector  of  canal  tolls  shall  use^for 
mo]^  (^to^  ^^s  ^"^^  benefit,  or  lend  to  any  person,  any  of  the  moneys  belonging  to 
the  state  that  may  come  into  his  hands,  by  yirtue  of  his  said  office,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
before  any  court  of  competent  jurisdiction,  shall  forfioit  to  the  state  a 
sum  double  the  amount  of  that  so  used  or  loaned,  and  moreover,  be 
confined  in  the  county  jail^  a  period  not  exceeding  ninety  days,  at  the 
discretion  of  the  court. 
Auditor  of  sute      C^^^)  ^^^'  CXXYII.     The  auditor  of  state  shall  open  and  keep  a 
S*^?!!5iJf*il""*  correct  account  with  each  collector  of  tolls,  in  a  book  to  be  provided 

witn  coUecton        *-i.n«i  i«i  #»i«  i 

aad  exuiiine  ab-  by  him  lor  that  purposc;  and  for  the  purpose  of  making  out  such  ao- 
Btracti,  eto.  couut,  shall  Carefully  examine  and  compare  the  books,  abstracts  and 

other  papers  returned  by  each  collector ;  and  shall  also  compare  the 
same  with  the  abstracts  and  papers  returned  by  other  collectors,  which 
may  ftimish  a  corresponding  account  of  any  items  contained  in  such 
abstracts. 
Bow^to^tourit      (125.)  Sec.  CXXVIII.     It  shall  be  the  duty  of  the  board  of  pub- 
namet  and  laiar.  Ho  works  to  fomish  the  auditor  with  a  statement,  exhibiting  the  names 
iHSumS^*  of  od-  Qf  the  several  collectors   of  tolls,  and  of  the  place  where  each  is 
to  keep  his  office;  the  amount  allowed  each  collector  for  his  salary,  of- 
fice rent,  or  any  other  allowance  authorized  by  the  board ;  and  of  all 
changes  ^m  time  to  time  made  in  the  foregoing  particulars;  and  to 
r«ndci^>^ooi-  deposit  in  his  office  all  bonds  given  by  collectors  for  the  purpose  of  en- 
withlbdm."         abliug  the. auditor  to  comply  with  the  requisitions  of  the  foregoing 

sections. 
?S2»*!^rSd  (^2^0  ^^^-  CXXIX.  The  board  of  public  works  shall,  from  time 
regulations;  to  time,  make  such  rules  and  regulations,  not  inconsistent  with  the  laws 
of  this  state,  in  respect  to  the  size  and  structure  of  boats,  rails  and 
other  floats,  on  the  waters  of  the  canals,  and  the  weighing  and  inspect- 
ing of  boats,  and  their  loading,  and  in  respect  to  all  matters  connected 
with  the  navigation  of  the  canals,  and  impose  such  forfeitures  of  money, 
for  the  breach  of  such  rules  and  regulations,  as  they  may  judge  reason- 
able ;  and  to  provide  for  the  detention  and  sale  of  any  such  boats,  rafts 
or  other  floats,  as  shall  or  may  contravene  such  rules  and  rcgulationSy 
in  cases  where  the  owner  or  owners  of  such  boats,  rafbi  or  other  floats 
shall  neglect  or  reftise  to  pay  such  forfeiture:  Provided,  that  no  for- 
feiture so  imposed  shall,  for  a  single  offense,  exceed  the  amount  of  ac- 
tual damage  done  thereby,  more  than  twenty-five  dollars ;  and  provided 
also,  that  nothing  in  this  section  shall  be  construed  to  prevent  said  tor- 

1  Modified.    See  seo.  (138)  of  this  Chapter. 

2  Repealed.    (55  vol.  Stat.  103). 

It  required  the  collector  to  deposit  in  banks  all  moneys  received,  etc. 

As  to  disposition  of  moneys  collected,  see  Chap.  120.  * 

3 See  also  sec.  (139)  of  this  Chapter. 
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feitures  being  recovered  by  action  of  debt,  at  the  suit  of  any  commis- 
sioner, or  any  of  the  officers  or  agents  employed  by  said  commissioners, 
who  are  hereby  authorized  to  sue  for  and  recover  the  same  for  the  use 
of  the  state. 

(127.)  Sec.  CXXX.    The  board  of  public  works  shall  cause  a  suf-  -^  print  and 
ficient  number  of  all  such  rules  and  regulations,  including  the  forfeit-         ^"**  *^*°'* 
ures  for  the  breach  thereof,  to  be  print^;  and  shall  distribute  the  same 
to  the  superintendents,  the  collectors  of  tolls  and  lock  keepers,  to  be 
kept  in  their  respective  offices  for  public  inspection. 

(128.)  Sec.  CXXXL     The  captain  or  master,  and  the  owner  or  Muten,  ownen, 
part  owner  of  any  boat  or  other  float,  on  either  of  the  canals  author-  SSStorSSS  ^r 
ized  to  be  made  in  this  state,  and  likewise  the  boat  or  float  itself,  shall  ff^^Ji,  ®'  p®"' 
severally  be  liable  to  t^e  payment  of  any  penalty  or  forfeiture,  and        ' 
likewise  to  all  danu^s  which  may  accrue  in  consequente  of  the  viola- 
tion of  any  of  the  provisions  of  any  law  of  t^e  state,  or  any^rder  of 
the  board  of  public  works  duly  made  and  published,  relating  to  the 
canals,  the  navigation  thereof,  or  t^e  collection  of  tolls  thereon,  by  any 
person  navigating- an v  such  boat,  or  assisting  in  the  navigation  or  man- 
agement thereof  at  the  time  of  su6h  violation;  and  every  such  boat  or 
water  float  may,  at  the  discretion  of  either  acting  commissioner,  resi-  Boat  may  be  pro. 
dent  engineer,  er  any  collector  of  toll,  be  prevented  from  navigating  ^Jjf  SiTpSSu 
either  of  said  Canals,  until  such  peaailty,  forfeiture  and  damages,  and  ties,  ^,  paid, 
costs  accrued  in  prosecuting  therefor,  sluill  be  fully  paid. 

(129.^  Sbo.  CXXXII.     When  any  such  suit  shall  be  prosecuted  for  oiaoM  in  prooeat 
any  such  penalty  or  forfeiture,  the  magistrate  issuing  the  process,  by  a  *®^***»'»^; 
clause  to  be  inserted  therein,  may  direct  the  officer  serving  the  same  to 
detain  such  boat  or  float,  and  the  furniture  and  horses  belonging  thereto, 
until  the  suit  shall  be  determined,  or  until  adequate  security  shall  be 
given  for  the  pjmnent  of  any  judgment  that  may  be  recovered. 

(130.)  Seo.  CXXXIII.  If  such  security  shall  be  given,  or  the  de-  JjJJ^f*"^ 
fendant  in  such  suit  shall  prevail,  the  magistrate  shall  order  the  boat  ^'^°* 
or  other  float  and  proj^rty  detained,  to  be  released ;  but  if  no  such  se- 
curity be  given,  and  a  jui^ment  shall  be  recovered  for  sudb  penalty  or 
forfeiture,  and  the  same,  together  with  the  oosts,  shall  not  be  immedi- 
ately paid,  an  execution  shall  be  forthwith  issued,  under  which  the 
property  so  detained  may  be  sold,  in  like  manner  as  if  the  judgment 
had  been  rendered  a^nst  the  owner  or  owners  thereof. 

(131.)  Sec.  CXXXIV.     Every  penalty  and  forfeiture  prescribed  by  wtat  penaitiei 
this  act,  or  any  order  of  the  board  made  in  pursuance  thereof,  and  for  SJJonboiS^**^^ 
which  any  owner,  master,  boatman,  navigator  or  other  person  havine 
charge  of  any  boat  or  float,  or  assisting  in  the  management  thereof 
when  such  penalty  or  forfeiture  is  incurred,  may  be  liable,  shall  be 
chargeable  on.  such  boat  or  float;  and  a  suit  in  the  name  and  on  behalf 
of  the  state  of  Ohio,  for  ^e  recovery  of  such  penalty  or  forfeiture,  !JJ*4,"'^J***« 
may  be  brought  by  any  collector,  lock  tender,  superintendent,  engineer 
or  acting  commissioner,  before  any  justice  of  the  peace,  or  before  any 
court  of  competent  jurisdiction,  either  against  the  person  who  was  mas- 
ter of  the  boat  at  the  time  the  penalty  or  forfeiture  was  incurred,  or 
against  any  person  having  charge  or  possession  of  such  boat  or  float  at 
the  time  such  suit  is  commenced. 

(132.)  Sec.  CXXXV.     If    any  collector,  superintendent,   acting  Liabiuty  of  party 
commissioner,  engineer  or  other  person,  shall  commence  any  suit,  or  Jrt^Jf^iJlMl 
institute  any  other  proceeding  under  the  provisions  of  this  act,  or  any  caus^ 
order  of  the  board,  and  judgment  shall  be  rendered  for  the  defendant, 
in  such  suit  or  other  proceeding,  or  discontinued  without  the  consent 
of  the  parties,  such  collector,  superintendent,  acting  commissioner,  en- 
gineer or  other  person  commencing  such  suit  or  other  proceeding,  shall 
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be  liable  to  the  defend«ant,  or  otber  persoh  interested  therein,  for  all 
costs,  hindrances,  delay  and  other  damages  sustained  thereby,  to  be  re- 
covered by  action  on  the  case,  in  any  court  of  competent  jurisdiction, 
unless  the  court  or  jury,  as  the  case  may  be,  shall  be  satisfied  by  evi- 
dence produced  by  the  defendant  in  the  action  brought  for  the  recovery 
of  such  damages,  that  there  was  probable  cause  for  commencing  and 
carrying  on  such  former  suit  or  other  proceeding. 
The  right  of  ap-  (ISS!)  Seo.  CXXXYI.  In  all  prosecutions  and  prooeedings  under 
*****  this  act,  it  shall  be  lawful  for  either  party  to  appeal  to  the  court  of 

common  pleas  of  the  proper  county,  upon  the  same  conditions  and  in 
the  same  manner  as  appeals  are  allowed  by  law  in  civil  cases,  cogniza- 
ble by  justices  of  the  peace. 
Whew  rait  vaaj      (134.)  Seo.  CXXXVII.     Either  of  the  acting  members  of  the 
be^iwight  nmto  ^j^^rd  of  public  works,  resident  engineers,  superintendents,  lock  tend- 
ers or  collectors,  shall  be  authorized  to  commence  suit  against  any  per- 
son charged  with  the  commission  of  any  ofiense,  or  made  liable  under 
the  provisions  of  this  act,  or  the  orders  of  the  board,  before  any  jus- 
tice of  the  peace  in  any  county  in  the  state  where  the  person  so 
charged  or  made  liable  may  be  found,  or  in  the  county  where  the  offense 
wafl  committed;^  and  if  any  person  so  charged  or  made  liable  shall, 
when  before  the  justice  for  trial,  ask  for  an  adjournment  of  the  trial,  or 
Depositions  it  rait  a  continuance  of  the  case,  and  the  justice  shall  deem  it  expedient  to 
•4Journed.  grant  such  adjournment  or  continuance,  it  shall  thereupon  be  his  duty 

to  reduce  to  writing  the  testimony  of  each  witness  in  attendance,  on 
the  part  of  the  state,  and  to  cause  the  same  to  be  subscribed  and  sworn 
to;  the  defendant  shall  have  a  right  to  cross-examine  witnesses,  and  the 
depositions  so  taken  shall  be  competent  evidence  on  the  trial  of  the 
cafie,  before  said  justice ;  and  should  the  case  be  appealed,  they  shall 
be  competent  evidence  upon  the  trial  in  the  appellant  court. 
ri35.^  Sec.  CXXXVIII.« 
Penalty  for  neg-      (136.)  Seo.  CXXXIX.     Any  persou  who  shall  neglect  or  refuse  to 
tSuSy  *ov«^Sf  pay  over  moneys  received  or  collected  by  him;  agreeably  to  the  pro- 
money,  and  bow  visious  of  the  preceding  section,  shall,  on  conviction  thereof,  forfeit  and 
collected.  ^^  twouty-five  per  centum  on  the  amount  so  detained  by  him,  as  a 

Cnalty,  which  penalty  and  amount  detained  shall  be  sued  for  and  col- 
;ted  by  the  collector,  to  whom  the  moneys  so  detained  should  have 
been  paid,  in  an  action  of  debt,  for  and  on  behalf  of  the  state.^ 


An  Act  to  proTont  the  rafting  of  saw-logs  and  timber  on  the  oanals  of  this  state. 
[Pb«edF46niafy27,1846.    44  vol.  Shrf.  07.] 

Bafting  nnbewn        (1^37.)  Seo.  I.     Be  it  enacted  hy  the  General  Asiemhh/  of  the  State 

**~*  — '     ^  OAu),  That  80  much  of  the  thirty-fifth  section  of  an  act  to  provide 

for  the  protection  of  canals  of  the  state  of  Ohio,  the  regulation  of  the 

1  To  prevent  rexations  prosecntions,  and  to  inenre  prompt  action  in  cases  requiring 
it,  a  discretion  is  vested  in  the  officers  having  charge  of  the  canal,  and  exclusively 
authorised  to  institute  the  prosecution.     White  v.  The  State,  14  Ohio  Rep.  468. 

In  a  suit  in  the  name  of  the  state  against  an  individual  to  recover  a  penalty  in- 
curred by  a  violation  of  this  law  (section  6),  a  collector  of  tolls  who  instituted  the 
prosecution  was  held  to  be  a  competent  witness,  notwithstanding  his  liability  in 
damages  to  the  party  aggrieved,  where  the  suit  was  commenced  without  probable 
cause.    Smith  v.  The  State,  18  Ohio  Rep.  89. 

2 Repealed;  66  v.  Stat.  133:  see  Chap.  120.  It  required  all  moneys  collected  by 
other  persons  than  the  canal  collectors  to  pay  over  the  same  to  the  collectors  whose 
office  was  nearest,  etc. 

Z  This  act  supersedes  the  following :  29  v.  Stat  881,  393,  878,  876,  879.  87  t.  Stot 
ee.    86  V.  Stat.  03. 
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navigation  thereof,  and  for  tibe  collection  of  tolls,  passed  March  twenty- 
third,  eighteen  hundred  and  forty,  as  prohibits  the  rafting  of  round  or 
unhewn  timber  on  any  of  the  canals  of  this  state,  be  and  the  same  is 
hereby  repealed ;  and  that  the  board  of  public  works  may,  if  in  their 
opinion  it  be  expedient,  make  such  regulations  as  they  may  think 
proper  and  necessary  to  regulate  the  rafting  of  such  timber  as  afore- 
said, and  the  tolls  to  be  paid  thereon.^ 

An  Act  AQthorixing  the  state  of  Ohio  to  adopt  as  part  of  the  public  works  of  the 
state,  that  portion  of  the  Sandy  and  Beaver  canal  which  lies  between  Bolivar  and 
Sandyville. 

[Flamed  Jpra9t  and  took  ^tciMaifl,185Q,    63  vol.  fihK.  197.] 

(138.)  Sec.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  gSvSJ^SInJfisy 
of  Ohio  J  That  the  board  of  public  works  are  hereby  authorized  and  beOTme^art"3 
required,  in  the  name  and  for  the  use  of  the  state  of  Ohio,  to  take  p"*^"**  '^'*"» 
possession  of,  and  adopt  as  a  part  of  the  public  works  of  this  state,  and 
as  a  feeder  of  the  Ohio  canal,  that  part  of  the  Sandy  and  Beaver  canal, 
extending  from  its  junction  with  the  Ohio  canal  at  the  town  of  Boli- 
var, to  the  head  of  the  slaokwater  pool  created  by  the  dam  across 
Sandy  creek,  below  the  town  of  Sandyville,  in  Tuscarawas  county,  to-  . 
gether  with  all  the  waters,  works,  privileges,  appurtenances  and  devices 
of  every  name  and  nature  appertaining  thereto,  or  connected  therewith. 

(139.)  Sec.  II.  That  before  the  board  of  public  works  shall  take  And  upon  what 
possession  of,  and  adopt  said  Sandy  and  Beaver  canal,  as  mentioned  in  *^°^**°'*'- 
the  preceding  section,  the  present  owners  thereof  shall  put  said  canal 
in  such  good  and  substantial  repair  as  shall  be  acceptable  to  said  board, 
and  shall  make  to  the  state  of  Ohio  a  good  and  sufficient  title,  to  be 
approved  by  the  board  of  public  works  and  the  attorney  general,  and 
shall  execute  to  the  state  a  bond  to  be  approved  by  the  board  and  the 
attorney  general,  indemnifying  the  state  against  all  claims  for  loss  or 
damage  accruing  prior  to  the  adoption  of  said  work  by  the  state,  and 
provided  that  suph  portion  of  such  canal  shall  be  taken  possession  of 
and  adopted  only  in  case  the  present  owners  shall  make  a  conveyant^ 
of  the  same  to  the  state,  by  which  the  whole  title  of  such  owners  may 
be  conveyed  j  and  provided,  also,  that  the  state  of  Ohio  shall  be  com- 
pelled to  pay  no  consideration  for  the  same  other  than  to  agree  to  keep 
m  repair  such  portion  of  such  canal  while  the  same  may  be  the  property 
of  the  state,  so  soon  as  the  same  shall  be  accepted  by  the  board  of 
public  works,  and  conveyed  to  the  state  in  the  manner  in  this  act 
provided. 

Seo.  m.  That  all  laws  in  force  in  relation  to  the  location, 
construction,  repairing,  regulation,  protection  and  navigation  of  the 
canab  of  this  state,  are  hereby  extended  to  said  part  of  said  Sandy  and 
Beaver  canal. 

An  act  to  protect  fences  near  canals. 
IPoMted  March  80»  and  took  ^od  Maif  1, 1857.    34  wl  BUU.  78.] 

(140.)  Sec.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  IS^in^*  *" 
of  Ohio,  That  if  the  captain  of  any  canal  boat,  or  other  person  em-  ^    ** 

ployed  upon  or  traveling  on  such  boat,  shall  take  and  carry  away  any 

1  Bj  act  of  March  7, 1842  (40  v.  Stat.  38),  so  much  of  seo.  (35),  of  the  act  above 
referred  to,  as  respects  rafting  round  or  unhewn  timber,  on  the  Muskingum  improve- 
ment and  Walhonding  canal,  was  repealed,  and  the  board  of  public  works  were  vested 
with  a  discretion  in  the  premises.  By  act  of  January  24,  1816  (44  v.  Stat.  32),  the 
nnt  of  March  7, 1842,  was  extended  to  the  Tuscarawas  feeder  of  the  Ohio  canaL 
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rail  or  rails,  stake  or  stakes,  or  other  materials  used  or  prepared  for 
fencing,  ignthout  permission  of  the  owner,  the  captain  or  other  person 
having  charge  of  such  hoat  shall,  for  every  such  act  committed  by 
himself,  or  other  person  employed  upon  or  traveling  on  such  boat,  pay 
any  sum  not  less  than  ten  nor  more  than  twenty*five  dollars,  to  be  re- 
covered by  action  in  the  name  of  the  owner,  and  for  his  use,  before  any 
justice  of  the  peace  having  jurisdiction;  and  such  judgment  shall  be 
a  lien  upon  such  boat,  its  furniture  and  teams,  any  of  which  property 
may  be  taken  and  sold  on  execution  upon  such  judgment,  to  enforce 
such  lien. 

An  Act  in  relation  to  the  Miuni  oaoal,  the  Miami  extension  and  the  Wahash  and 

Erie  oanal. 

[Earned  March  U,  19^.    47  vol.  SbK.  44.] 

Miami,  Miami  Ex.      (141^  Seo.  I.     Beit  enocUd  hv  the  General  Asiembly  of  the  State  of 

S?e,  to^bTMiJSa  Ohioy  That  the  Miami  oanal,  the  Miami  extension  canal,  and  Wabash 

aod  Erie  canal,     and  Erie  caual,  shall  hereafter  constitute  one  canal,  which  shall  be 

known  and  designated  by  the  name  of  the  Miami  and  Erie  canal,  and 

but  one  account  of  tolls  shall  be  kept,  and  one  £»rm  of  cleanaces  issued 

at  the  several  collectors'  offices  on  said  canal. 


An  Act  deolaratoiy  of  the  la^r  in  ease  of  loues  arising  on  the  canals  and  other  public 
works  in  this  state. 

[Famed  F^bntorp  92,  I9i»,    46  vol.  £bU.  «6.] 

Looses  on  canals,  (142.)  Seo.  I.  Be  it  enacted  hy  the  General  Assemhh/  of  the  State 
pd'd  bj^suto.^  ^  of  OhiOy  That  no  claim  for  any  damages  arising  from  any  loss  or  in- 
jury of,  or  to  any  property  or  merchandise  passing  along,  or  being  on 
the  canals,  navigable  feeders,  slackwater  improvements,  roads  or  other 
improvements  of  any  kind  whatsoever,  belonging  to  this  state,  shall 
hereafter  be  allowed  or  paid  by  the  state  or  out  of  its  treasury,  in  any 
manner  directly  or  indirectly;  and  the  words  property  or  merchandise 
shall  be  construed  to  extend  both  to  the  goods  and  to  the  vehicle  in 
which  they  may  be  contained, 
lusoren  shau  (143.)  Seo.  II.     That  uo  insurer  or  insurance  company  shall  have 

on  Uw^itateT"*^  any  recourse  on  the  state  or  its  treasury,  to  be  reimbursed  for  any  loss 
such  as  is  mentioned  in  the  first  section  of  this  act,  bv  reason  of  such 
insurer  or  insurance  company  having  paid  or  being  liable  to  pay  the 
same ;  but  nothing  herein  contained  shall  be  construed  so  as  to  take 
away  or  impair  any  right  of  action  which  any  person  or  company  may 
at  any  time  have  against  any  person  for  negligence  or  delinquency  in 
the  discharge  of  his  duties. 


An  Act  to  amend  the  act  entitled  "  an  act  to  provide  for  the  protection  of  the  canals 
of  the  state  of  Ohio,  the  regulation  of  the  narigation  thereof,  and  for  the  collection 
of  toUs. 

[PkUMd  JTordk  7, 1842.    40  vol  BlaL  38.} 

Sbc.  1.1 
Sec.  02)  of  this      (144.)  Sec.  II.     That  the  provisions  of  the  twelfth  section  of  the 
to*gates,*S??,^  saia  act  be  and  the  same  are  hereby  extended  so  as  to  include  guard 
canal-    '  locks,  guard  gates,  head  gates,  and  feeder  gates  belonging,  or  apper- 

taining, to  any  canal  or  slackwater  navigation  of  this  state. 


1  See  ante  p.  223. 
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An  Aot  «o  preyent  oanal  oompAoies,  and  others,  from  drawing  off  the  water  from  their 
respectire  canals  at  certain  periods. 

[AuMd  .^Hwoiv  31, 1845.    43  vol.  fitoi.  17.] 

(145.)  Seo.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  At  what  time 
of  Ohio,  That  all  canal  companies,  and  other  persons  having  oversight  S?^*^,^^^ 
of  any  canals,  are  prohibited  from  hereafter  drawing  off  the  water  from  ^w*?**  *»<*  P«n- 
any  oanal  in  this  state  for  the  purpose  of  cleaning  the  same  out,  or     ^' 
making  the  general  annual  repairs  thereof,  at  any  time  between  the 
thirtieth  day  of  June,  and  the  thirtieth  day  of  September  in  any  year, 
and  all  such  companies,  and  all  persons  having  the  charge  and  over- 
sight of  any  such  canals,  are  in  like  manner  prohibited  from  allowing 
the  water  to  remain  out  of  their  respective  canals,  of  which  they  have 
oversight  for  such  purpose,  of  cleaning  the  same  out  or  making  such 
general  repairs  within  the  period  of  time  above  de&ignated;  and  if  such 
companies,  or  any  person  having  oversight  of  such  canal,  shall  let  off 
or  allow  the  water  of  their  respective  canals,  or  of  the  canals  of  which 
they  have  oversight,  to  remain  out,  contrary  to  the  provisions  of  this 
act,  such  company  or  such  person  so  offanding  against  the  provisions 
of  this  act,  shall  forfeit  and  pay  to  the  state  of  Ohio  not  less  than  five 
hundred  dollars,  nor  more  than  three  thousand  dollars,  to  be  recovered 
in  an  action  of  debt  before  any  court  having  jurisdiction  thereof. 

(146.)  Seo.  II.    The  provisions  of  this  act  shall  not  be  applicable  -^^  appUcabk 

*-  al  t-t  i_      /»  j.\.^    XX  i»  X  x-L         ^  ^'^  to  State  works. 

to  the  public  works  of  the  state  or  of  any  part  thereof. 


CHAPTER  21. 

CEMETERIES  AND  BURIAL  GROtJNDS.' 

SBOnON 

1.  How  asBodations  may  be  formed.  11.  Township  trosteee  to  lay  oat  osmstwlstf 

2.  —How  or^miaed,  and  powers.  etc.; — 

3.  Power  of  trustees.  12.  May  sell  lots  ;— 

4.  ^-laws.  13.  And  expend  proceeds. 
6.  Tbe  cemoteiT  land.  14.  No  tovy  on  lote* 

6.  Exemption  from  taxation,  etc.  16.  Penalty  for  corpse  naJsaaoe  9^ 

7.  Plat  of  grounds  to  be  made,  lots  nnmbered,   16.  — Mav  be  remored,  etc 

etc  17.  Ii^nrmg  tombs  and  cemetery  property. 

8.  Penalty  Ibr  ix^arles  done  to  tombs,  etc.  18.  Oconetery  associations  may  have  benefit  of 
0.  Eight  to  tax.  *^ 

10.  What  burial  groimdt  not  sul^lect  to  lery, 
dower  or  partition. 

An  Act  making  proyiBion  for  the  incorporation  of  cemetery  aasodationt.^ 
[BuNciJ%&nMfv2i,  1848.    46vol  8UU,Vr.] 

(1.^  Section  1.    Be  it  enacted  by  the  General  Assembly  of  the  State  °^i,J^^^^"* 
0f  Ohio,  That  from  and  after  the  passage  of  this  act,  it  shall  be  lawiul  ^"^  * 

for  any  number  of  persons,  not  less  than  ten,  who  are  residents  of  the 
county  in  which  they  desire  to  form  themselves  into  an  association,  to 
fonn  themselves  into  a  "  cemetery  association,"  and  to  elect  any  num- 

1  Aa  to  porohase  and  tax  in  towns  for  cemeteries,  tee  post  p.  1560. 

2  See,  as  to  eorporations,  Oon.,  p.  60.    How  far  this  aot  is  superseded  by  geneial  aet  of 
Ifay  1, 1852, 1  can  not  tay .  For  tne  aot  of  May  1, 1852,  see  Ookpobations,  post  Ohap.  29. 
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^  ber  of  their  members,  not  less  than  three,  to  senre  afl  trustees,  and  one 

member  as  clerk,  who  shall  continue  in  office  during  the  pleasure  of 
the  society ;  all  such  elections  shall  take  place  at  the  meeting  of  a 
majority  of  the  members  of  such  association,  and  after  notice  for  at 
least  twenty  days  in  newspaper,  or  by  posting  at  least  three  written 
notices  at  public  places  in  the  township,  d 

-How  onganiaed,      (2.)  Seo.  II.     That  the  clerk  hereinbefore  authorized  to  be  ap- 

aiiii  powe».  pointed,  shall  forthwith  make  out  a  true  record  of  the  proceedings  of 
the  meeting  proyided  for  by  the  first  section  of  this  act,  certify  and 
deliver  the  same  to  the  recorder  of  the  county  in  which  such  meeting 
shall  be  held,  together  with  the  i^tme  by  which  such  association  shall 
desire  to  be  known;  and  it  shall  be  the  duty  of  each  county  recorder 
in  this  state,  immediately  upon  the  receipt  of  such  certified  statement, 
to  record  the  same  in  a  book  to  be  by  him  provided  for  that  purpose  af 
the  expense  of  the  county,  and  the  recorder  shall  be  entitled  to  the 
same  fee  for  his  services  as  he  is  entitled  to  demand  for  other  similar 
services ;  and  from  and  after  making  such  record  by  the  county  re- 
corder, Uie  said  trustees  and  their  associated  members  and  successors, 
shall  be  invested  with  the  powers,  privileges  and  immunities  incident  to 
aggregate  corporations ;  and  a  certified  transcript  of  the  record  herein 
authorized  to  be  made  by  the  county  recorder,  shall  be  deemed  and 
taken  in  all  courts  and  places  whatsoever  within  this  state,  as  conclusive 
evidence  of  the  existence  of  such  cemetery  association. 

Power  of  trosteei.  (3.)  Sec.  III.  That  the  trustees  who  maybe  appointed  under  the 
provisions  of  the  first  section  of  this  act  shall  have  perpetual  suc- 
cession, and  shall  be  capable  in  law  of  contracting,  and  of  prosecuting 
and  defending  suits  at  law  and  in  equity;  and  where  suits  shall  be 
brought  against  said  incorporation,  mesne  process  against  it  may  be 
served,  by  leaving  an  attested  copy  thereof  with  one  of  the  trustees  at 
least  ten  days  before  the  return  day  thereof. 

Bj-Uwi.  (4.)  SecT  IV.     All  such  associations  shall  have  power  to  prescribe 

the  terms  on  which  members  may  be  admitted,  the  number  of  its  trus- 
tees and  other  officers  (subject  to  the  limitation  set  forth  in  the  first 
section  of  this  act),  and  the  time  and  manner  of  their  election  or 
appointment,  and  the  time  and  place  of  meeting  for  the  trustees  and 
for  the  association,  and  to  pass  all  such  other  by-laws  as  may  be  ne- 
cessary for  the  good  government  of  such  association,  not  inconsistent 
with  this  or  any  other  statute  of  the  state,  nor  in  violation  of  the 
constitution. 

The  oeneteiy  (5.)  Seo.  Y.    Such  association  shall  be  authorized  to  purchase  or  to 

take  by  gift  or  devise,  and  hold  land  exempt  from  execution  and  from 
any  appropriation  to  public  purposes,  for  the  sole  purposes  of  a  ceme- 
tery, not  exceeding  one  hundred  acres,  which  shall  be  exempt  from 
taxation  if  used  exclusively  for  burial  purposes,  and  in  no  wise  with  a 
view  to  profit;^  after  paying  for  such  land,  all  the  future  receipts  and 
income  of  such  association,  whether  from  the  sale  of  lots,  horn  dona 
tions  or  otherwise,  shall  be  applied  exclusively  to  laying  out,  preserving, 
protecting  and  embellishing  the  cemetery  and  the  avenues  leading 
thereto,  and  to  the  erection  of  such  building  or  buildings  as  may  be 
necessary  for  the  cemetery  purposes,  and  to  paying  the  necessary  ex- 
penses of  the  association ;  no  debts  shall  be  contracted  in  anticipation 
of  future  receipts,  except  for  originally  purchasing,  laying  out,  in- 
closing and  embellishing  the  grounds  and  avenues,  for  which  a  debt  or 
debts  may  be  contracted,  not  exceeding  ten  thousand  dollars  in  the 
whole,  to  be  paid  out  of  future  receipts ;  and  such  associations  shall 

1  See  alto,  m  to  taxes,  post  Chap.  114,  Taxis. 
(a)  Bepealed.    Supplied,  Snp.  66. 
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have  power  to  adopt  sucli  rules  and  regulations  as  they  shall  deem 
expedient  for  disposing  of  and  for  conveying  burial  lots. 

(6.)  Seo.  VI.     Bunal  lots  sold  by  such  association  shall  be  for  the  ^SJ^^^JL  ^'^ 
sole  purpose  of  interments,  and  shall  be  subject  to  the  rules  prescribed  '^  * 

by  the  association,  and  shall  be  exempt  from  taxation,  execution, 
attachment,  or  any  other  claim,  lien,  or  process  whatever,  if  used 
exclusively  for  burial  purposes,  and  in  no  wise  with  a  view  to  profit.  ^ 

(7.)  Sec.  VII.  All  such  associations  shall  cause  a  plat  of  their  Pi«t  of  gromnii 
grounds  and  of  the  lots  by  them  laid  out,  to  be  made  and  recorded  ;  JJunbewd,  etc!**** 
such  lots  to  be  numbered  by  regular  consecutive  numbers ;  and  shall 
have  power  to  inclose,  improve  and  adorn  the  grounds  and  avenues,  and 
to  erect  buildings  for  the  use  of  the  association,  and  to  prescribe  rules 
for  the  inclosing  and  adorning  lots,  and  for  erecting  monuments  in  the 
cemetery,  and  to  prohibit  any  use,  division,  improvement,  or  adornment 
of  a  lot  which  they  may  deem  improper ;  and  an  annual  exhibit  shall 
be  made  of  theanairs  of  the  association. 

(8.)  Seo.  VIII.  Any  person  who  shall  willfully  destroy,  mutilate,  Penalty  for  injnr- 
deface,  injure,  or  remove  any  tomb,  monument  or  gravestone,  or  other  ^^®°*  *®  tombs, 
Atracture  placed  in  any  cemetery,  or  any  fence,  railing  or  other  work 
for  the  protection  or  ornament  of  a  cemetery  or  tomb,  monument  or 
gravestone  or  other  structure  aforesaid,  or  of  any  cemetery  lot  within  a 
cemetery,  or  shall  willftilly  destroy,  cut,  break  or  injure  any  tree,  shrub 
or  plant  within  the  limits  of  a  cemetery,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  upon  conviction  thereof  before  any  court  of 
competent  jurisdiction,  be  punished  by  a  fine  of  not  less  than  five  dol- 
lars nor  more  than  five  hundred  dollars,  aqid  by  imprisonment  in  the 
county  jail  for  a  term  of  not  less  than  one  nor  more  than  thirty  days, 
according  to  the  nature  and  aggravation  of  the  offense;  and  such 
offender  shall  also  be  liable  in  an  action  of  trespass,  4n  the  name  of  the 
said  association,  to  pay  all  such  damages  as  have  been  occasioned  by 
his  unlawful  act  or  acte;  which  money,  when  recovered,  shall  be  applied 
to  the  reparation  and  restoration  of  the  property  destroyed  or  injured 
as  above ;  and  in  all  prosecutions  and  suits  under  this  act,  members  of 
said  associations  shall  be  competent  witnesses.^ 

(9.)  Sec.  IX.    Nothing  herein  contained  shall  be  so  construed  as  BigM  to  tax. 
to  prevent  the  general  assembly  from  exercising  the  right  to  tax  such 
property  at  any  time  hereafter. 

An  Aet  exempting  lands  appropriated  as  banal  groimds  from  oertaln  liabilities. 
[BuMl<Midlool4fM(l»rMrrl7,1830.     ^ vol.  Sat.  11.} 

(10.)  Sec.  I.     Beit  enacted  hy  the  General  Awemhly  of  the  State  of  what  bnriai 
Ohio,  That  lands  appropriated  and  set  apart  as  burial  grounds,  either  JS'J^^d^ 
for  public  or  private  use,  and  so  recorded  in  the  recorder's  office  of  the  or  partition, 
county  where  such  lands  are  situated,  or  any  burial  ground  that  may 
have  been  used  as  such  for  fifteen  years,  shall  not  be  subject  to  sale  on 
execution  on  any  judgment  to  be  hereafter  recovered,  to  taxation,^  to 
dower,  nor  to  compulsory  partition :  Provided,  that  the  lands  so  appro- 
priated, and  so  set  apart  as  a  private  burial  ground,  shall  not  exceed  in 
value  the  sum  of  fifty  dollars. 

1  For  same  proTisions  sabstantially  as  to  taxes,  see  Taxes,  Chap.  114. 
S  See  also  post  Chap.  38,  Cbixbs,  etc.,  seo.  (103),  and  (113.) 
S  As  to  taxation  of  burial  grounds,  see  Taxes,  Chap.  114. 
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62  Lftwt,  72.  An  Act  to  regulate  township  and  other  cemeteries. 

[PlsM«d  and  took  ^eci  April  17, 1867.    M  vol,  Sal,  187.] 

Township  troB-  (H*)  Sec.  I.  Be  it  enacted  by  the  General  Assemhli/  of  the  State  of 
SSetirieifrtc^}^  OAio,  That  it  shall  be  lawftil  for  the  trustees  of  any  township  in  this 
state,  in  which  is  situated  a  public  "  burying  ground  "  or*"  cemetery  " 
purchased  by  a  levy  upon  the  taxable  property  of  the  township,  to  lay 
out,  or  cause  the  same  to  be  laid  out,  under  the  direction  of  a  person 
competent  to  perform  such  duty,  in  lots,  avenues,  alleys,  paths,  or 
other  subdivisions,  as  may  in  their  judgment  be  deemed  most  advisable ; 
and  the  said  trustees  shall  have  said  lots  regularly  numbered  and  the 
avenues  named,  and  shall  cause  the  same  to  be  platted,  so  as  to  ex- 
hibit a  fair  and  distinct  outline  of  the  premises,  which  plat  shall  be  kept 
in  the  possession  of  the  township  clerk,  and  carefully  preserved  by 
him.^ 
KiijBeUioto;*  (12.)  Seo.  II.  That  it  shall  be  lawful  for  the  trustees  of  said  town 
ship,  for  the  purpose  of  grading,  improving,  and  embellishing  sairt 
"  cemetery  grounds,"  after  proper  notice  having  been  given,  to  proceed 
to  sell,  in  such  manner,  and  at  such  time,  and  upon  such  terms  as  may 
be  in  their  judgment  deemed  most  advantageous,  such  number  of  lots 
as  the  public  wants  may  demand ;  and  all  lots  so  sold,  the  purchasers 
thereof  shall,  upon  complying  with  the  terms  of  the  sale,  be  entitled  to 
receive  a  deed  or  deeds,  which  the  trustees  aforesaid  are  hereby  author- 
ized and  empowered  to  execute,  and  which  shall  be  recorded  in  a  book 
provided  for  that  purpose  by  the  clerk  of  said  township — ^the  expense 
of  recording  to  be  paid  by  the  person  receiving  said  deed :  Provided, 
that  no  person  not  a  resident  of  the  township  shall  be  allowed  to  be- 
come the  purchaser  of  any  lot  or  lots  in  said  cemetery,  nor  shall  any 
person  being  the  owner  or  purchaser  of  any  of  the  said  lot  or  lots  trans- 
fer his,  her,  or  their  title  or  claim  to  any  person  or  persons  not  a  resi- 
dent of  the  township,  without  the  written  assent  of  the  trustees  of  said 
township,  or  a  majority  of  them. 
And  expend  pro-  (13.)  -Seo.  III.  That  it  shall  be  lawf\il  for  the  trustees  aforesaid  to 
****••  appropriate  the  proceeds  of  the  sale  of  the  lots  aforesaid  in  setting  out 

trees,  shrubberv,  etc.,  and  improving  and  embellishing  *said  cemetery 
grounds  in  such  manner  as  the  means  in  their  hands  may  justify,  but 
uiey  shall  enter  into   no  contract  exceeding  the  means  within  theii 
control. 
No  levy  on  lots.         n.4.)  Seo.  IV.     Any  lot  held  by  an  individual  in  such  cemeter j  • 

shall,  in  no  case,  be  subject  to  be  levied  on  or  sold  on  execution. 

Pensitj  tir  oofpee      (15.)  Sec.  Y.     That  if  the  sexton  or  other  person  in  charge  of  an} 

noissnoe;-*.         township  or  Other  cemetery  shall  suffer  the  dead  to  remain  in  any  vault 

or  other  receptacle  until  the  same  shall  become  offensive,  he  shall  be 

liable,  on  the  complaint  of  any  person  before  anv  justice  of  the  peace 

of  the  township,  to  a  fine  of  not  over  twenty  dollars  and  an  additional 

penalty  of  five  dollars  for  every  day  afler  the  fine  aforesaid  that  the  said 

•  nuisance  shall  be  continued. 

-MmT  bo  re-  (16.)  Seo.  YI.     That  it  shall  be  the  duty  of  the  trustees  or  man- 

moved,  otc.  agers  of  any  cemetery  where  the  dead  laid  in  any  vault  or  other  recep- 

tacle become  offensive,  on  complaint  of  any  householder  of  the  township, 
to  issue  an  order  forthwith  to  the  sexton  or  other  person  in  charge  to 
have  the  same  immediately  interred ;  and  in  case  that  the  interment 
shall  be  neglected  for  three  days  after  the  complaint,  any  justice  of  the 
peace  of  the  township  may  issue  his  written  order  to  any  householder  of 
the  township  to  inter  the  dead  at  the  expense  of  the  said  trustees  or 
managers,  and  shall  allow  a  reasonable  charge  for  the  service  aforesaid. 

I  As  to  trustees  «t>d  ooonoil  of  villages  uniting  in  pnrohase,  see  post  p. 
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(17.)  Sec.  VII.  That  any  person  who  shall  willfully  destroy,  mu-  iijuring  tombt 
tilate,  deface,  injure,  or  remove  any  tomb,  monument,  or  gravestone,  or  ^l^,SSr***^ 
other  structure  placed  in  any  cemetery,  or  any  fence,  railing,  or  other 
work  for  the  protection  or  ornament  of  a  cemetery  or  tomb,  monument 
or  gravestone,  or  other  structure  aforesaid,  or  of  any  cemetery  lot  within 
a  cemetery,  or  shall  willfully  destroy,  cut,  break,  or  injure  any  tree, 
•hrub,  or  plant  within  the  limits  of  a  cemetery,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  upon  conviction  thereof  before  any  court 
of  competent  jurisdiction,  be  punished  by  a  fine  of  not  less  than  five 
dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the 
couLfy  jail  for  a  term  of  not  less  than  one  nor  more  than  thirty  days, 
according  to  the  nature  and  aggravation  of  the  offense;  and  such 
offender  shall  also  be  liable,  in  an  action  of  trespass  in  the  name  of  said 
township  in  which  said  cemetery  is  situated,  to  pay  all  damages  that 
have  been  occasioned  by  his  unlawful  act  or  acts ;  which  money,  when 
go  recovered,  shall  be  applied  to  the  reparation  and  restoration  of  the 
property  destroyed  or  injured  as  aforesaid.  This  act  to  take  effect  and 
be  in  force  ^om  and  after  its  passage. 

kn  Act  authorising  oemetexy  MBociations  heretofore  incorporated  to  avail  themselye* 
of  the  prorisions  of  an  act  entitled  "  an  act  making  proyision  for  the  inoorponiw 
tion  of  oemetexy  assodationB/'  passed  Febmary  24, 1848. 

[I\tmed  amd  took  ^eel  April  10, 1866.    6Qvol,aua.  805.] 

(18.)  Sko.  L  Beit  enacted  hy  the  General  Assembly  of  the  State  of  Cemetery  aModa. 
Ohio,  That  any  cemetery  association  heretofore  incorporated,  either  by  S^nt^ct!**^* 
special  or  general  act,  may  come  in  under  the  act  entitled  ^'an  act  Ante,iec.(i)to(9). 
laaking  provision  for  the  incorporation  of  cemetery  associations,"  passed 
February  24,  1848,  by  their  trustees  or  directors  filing  with  the  county 
recorder  a  certificate  of  their  desire  and  intention  so  to  do,  setting  forth 
the  title  of  the  act  under  which  they  were  incorporated,  which  act  shall 
be  deemed  inoperative  and  void  as  to  such  association,  from  the  time  of 
filing  such  intention  and  statement  with  the  recorder  of  the  county, 
whose  duty  it  shall  be  to  record  the  same  in  the  manner  set  forth  in  the 
second  section  of  said  act,  passed  Eebrufury  24,  1848,  and  thereafter 
such  association  shall,  in  all  respects,  be  governed  by  the  provisions  of 
this  act :  Provided,  that  all  the  transactions  had  and  rights  acquired 
by  the  association,  under  the  act  by  which  they  were  incorporated 
before  filing  their  certificate  as  aforesaid,  shall  be  valid  and  binding 
in  all  respects  as  though  the  same  had  been  done  under  said  act 

DEC.  II.    Th^  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 
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CHAPTER  22. 
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1.  Bepealed.  6.  Liability  of  oeirtain  ofBoen  tot  iMglect  o( 

2.  Olerk  to  file  list  of  aiwMora,  aod  tminnit  duty. 

aCKrag»te  to  the  fpeeker  of  the  Miutte,  and     7.  Daty  of  derks. 

wHen.  8.  Daty  of  proaecatlng  mttomey. 

3.  Penalty  against  derk  fiir  neglect  of  duty.—     9.  Act  repealed. 

How  reooTerod.  10.  Townenip  aeseeeori  to  take  enumeration ; 

4.  Act  repealed.  11.  — ^When  and  to  whom  retomed. 
6.  OoTemor  required  to  iieue  hli  proclamation.   12.  Acts  repealed. 

An  Aot  reglating  the  mode  of  taking  the  ennmeration  of  the  white  male  inhabitantf 
aboTO  the  age  of  twenty-one  years. 

[BuMi  imd  took  ^mi  Janmiry  10, 1827.    ^  9oL  BtaL  428.] 

(1.)  Section  1,    Be  it  enacted  hy  the  General  Auemhly  of  the  State 

of  OhiOy  That  the  assessor  of  each  county  in  this  state  shall,  in  the  year 

eighteen  htmdred  and  tvoeiUy-seven^  and  every  fourth  year  thereafter,  at  tJie 

same  time  he  is,  or  may  be  required  hy  law  to  take  the  list  of  taxable 

property,^  take  the  enumeration  of  all  the  white  ma>le  inhabitants  above 

the  age  of  twenty-one  years,  whose  usual  place  of  residence  shall  be  in  any 

family  within  his  county,  or  who  ww^  be  found  therein,  without  any  set' 

tied  place  of  residence  in  any  other  county,  but  are  inhabitants  of  this  state 

ai  the  time  of  taking  such  enumeration;  and  shall  make  out  a  list  of 

names  of  said  inhabitants,  and  return  the  same  to  the  derk  of  the  court 

of  common  pleas,  at  the  same  time  he  is,  or  may  be,  by  law,  required  to 

return  to  the  county  auditor  the  list  of  taxable  property}  H 

Clerk  to  file  list       (2.)  Sec.  II.     That  each  clerk  of  the  court  of  common  pleas  in  the 

SegiS?"^*  £  several  counties  shall  file  in  his  office,  and  careftdly  keep  and  preserve 

ipeakerof  the  le-  the  lists  returned  as  aforesaid,  and  make  out  a  statement  of  the  aggre« 

nate,  and  when.    ^^  amount  of  the  white  male  inhabitants  aboye  the  age  of  twenty-one 

years,  in  his  county,  agreeably  to  the  returns  made  to  him  as  aforesaid, 

under  his  hand,  and  the  seal  of  the  court,  and  transmit  the  same  to  the 

speaker  of  the  senate,  within  ten  days  after  the  commencement  of  the 

next  session  of  the  general  assembly.'  €b 

Penalty  against         (3.)  Sec.  III.     That  any  clerk  of  the  court  of  common  pleas,  or  any 

of*dut^ '  neglect  c^Qy^f^;^^  awc8cor,^  who  shall  neglect  or  refuse  to  perform  all  or  any  of  the 

duties  required  of  him  by  this  act,  shall  forfeit  and  pay  for  every  such 

ofiense  a  sum  not  exceeding  three  hundred  dollars;  which  fines  or  pen- 

How  reoorered.     alties  imposed  by  this  section,  may  be  recovered  by  action  of  debt  in 

the  name  of  and  for  the  use  of  the  county.  Q, 
Act  repealed.  (4.)  Sec.  IV.     That  the  act  entitled  "an  act  regulating  the  mode  of 

taking  the  enumeration  of  the  white  male  inhabitants,  above  the  age  of 
Chase,  1021.         twcnty-ono  years,"  passed  January  17th  [28th]  1817,  be  and  the  same 
is  hereby  repealed. 

An  Act  to  amend  the  act  entitled  "an  aot  regulating  the  mode  of  taking  the  enumer- 
ation of  white  male  inhabitants  aboye  the  age  of  twenty-one  years/' passed  March 
10, 1827. 

[AuMd  JamMry  22, 1844.     42  vol.  Stat  3.] 

OoTemor  required      (5.)  Sec.  1.     Be  it  enacted  hv  the  General  Assembly  of  the  State  of 
LlTtiSi*^  P"*"  Ohio,     That  the  governor  of  this  state  be  and  he  is  hereby  authorized 

1  Repealed.    See  Assessors,  sec.  (8),  ante  p.  86.  • 

a  See  also  sec.  (7)  of  this  Chapter, 
(a)  Sepealed.    Supplied,  Sup.  22. 
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and  required  to  issue  his  proclamation  on  or  before  the  first  day  of 
April  in  the  year  one  thousand  eight  hundred  and  forty -seven,  and 
every  fourth  year  thereafter,  notifying  the  assessors  of. the  several 
townships  within  this  state  of  the  duties  required  of  them  in  an  act 
entitled  *'an  act  to  create  the  office  of  township  assessor,"  passed  March 
twentieth,  one  thousand  eight  hundred  and  forty-one.^  €1 

(6.)  Sec.  II.     That  whenever  any  clerk  of  the  court  of  common  LUbfli^  of  cer. 
pleas,  county  auditor,  or  township  assessor,  shall  neglect  or  refuse  to  ^ectofSJtyf*' 
perform  all  or  any  of  the  duties  required  of  him  by  the  provisions  of 
the  last  recited  act,  they  shall  be  considered  as  having  incurred  the 
penalty  prescribed  in  the  third  section  of  the  act  to  which  this  is  an 
amendment.   €1 

(7.)  Seo.  ni.  That  it  shril  be  the  dutj  of  the  clerks  of  the  court  Bnty  of  cteks. 
of  common  pleas  of  the  several  counties  within  this  state,  on  or  before 
the  first  Monday  in  December,  to  make  return  of  the  census  of  their 
respective  counties,  by  mail,  a  member  of  the  legislature,  or  other  safe 
"private  conveyance,  directed  to  the  speaker  of  the  senate,  and  in  default 
of  which  such  clerk  shall  forfeit  the  penalty  hereinbefore  mentioned.  Ct 

(8.)  Sec.  IV.  It  shall  be  the  duty  of  the  prosecuting  attorney  of  Duty  of  proeecat- 
che  respective  counties  to  make  inquiry  as  to  the  transmission  by  the  ^  »**o™eT. 
elerk  of  the  returns  herein  mentioned,  or  any  delinquencies  in  the  per- 
formance of  duty  by  the  auditor  or  assessors;  and  where  any  such  de- 
linquencies or  neglect  of  duty  may  occur,  shall  forthwith  commence  an 
action  for  the  recovery  of  the  penalty  specified  in  the  third  ^section  of 
the  act  to  which  this  is  an  amendment,  and  prosecute  the  same  to  final 
judgment  and  execution,  d 

(9.)  Sec.  V.     That  all  acts  or  parts  of  acts,  inconsistent  with  the  Act  npetied. 
provisions  of  this  act^  be  and  the  same  are  hereby  repealed.  Swim,2oi.^' 

An  Act  in  relation  to  the  enumeration  of  wliite  male  inliabitants  abore  the  age  of 

twenty-one  years. 

[BuMi lUrMrrie,  1861.    48  vol. £Ka<.  109.] 

(10.)  Seo.  I.  Be  it  enacted  hy  the  General  Asaemhly  of  the  State  of  SJSTt^&ke^^JJSl 
Ohio,  That  the  township  assessors  shall,  at  the  time  of  making  the  as-  meration;  ^°' 
sessment  of  personal  property,  take  the  census  of  the  white  male  in- 
habitants above  the  age  of  twenty-one  years,  in  their  respective  town- 
ships, as  required  by  the  act  regulating  the  mode  of  taking  the  enumer- 
ation of  the  white  male  inhabitants  above  the  age  of  twenty-one  years, 
passed  January  10,  1827.  d 

(11.)  Seo.  II.  Said  enumeration  shall  be  made  of  the  persons  resi-  "]K*"tn™d.** 
dent  in  the  several  townships  on  the  first  day  of  March  of  each  year  ^  ** 
when  the  enumeration  is  by  law  required  to  be  made;  and  the  assessors 
^hall  return  the  lists  of  the  names  of  said  inhabitants  to  the  clerk  of 
the  court  of  common  pleas  for  their  several  counties,  on  or  before  the 
tenth  day  of  April  in  each  year  when  the  enumeration  is  required  to 
be  taken,  d 

(12.)  Seo.  III.     This  act  shall  be  in  force  from  the  passage  thereof,  Aotenpeaio^ 
and  all  parts  of  laws  which  conflict  with  this  act  are  hereby  repealed. 

I  The  aot  referred  to  repealed.    See  ante  Chapter  9,  seo.  (S.) 
(a)  Bepealed.    Supplied,  Sup.  22. 
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CHAPTER  23. 

CLERKS  OF  COURTS. 

ncnoM  flsonoN 

1.  Election  of  deilu.^Temi  of  oflloo*  6,  7.  Ollle*,  wbcrt  ]cq>l— y«canc]r>  bow  fllM. 

2.  Bond,  oath,  and  Becority.  8.  BCode  of  electing,  eto. 

8.  Duties,  liabilities,  and  feet.  9.  May  be  remored  fbr  not  making  np  records. 

4.  Deputies.  10.  Bonds  of  clerks  elected  in  1861. 

6.  Oath  of  depntj.  11.  Clerks  maj  administer  oaths  in  certain  caseo. 

An  Act  to  proTide  for  the  election,  qnaliilQatioii  and  remoTal  from  office  of  the  olerkf 
of  the  oonits  of  common  pleas,  and  to  prescribe  the  manner  of  filling  yacancieB  in 
said  office. 

[Bx«ted /amcofy  31, 1852.    BOvoLSaLlOi.} 

sioettco  01  darks.  (!•)  Sso.  L  Beit  enacted  hy  the  Qenetal  Aju&mhly  of  the  State  of 
OmOj  That  there  shall  be  elected  in  each  county  in  this  state,  by  the 
qualified  electors  thereof,  on  tibe  second  Tuesday  of  October,  in  the  year 
eighteen  hundred  and  fifty-four,  and  triennially  thereafter  on  said  day 
one  clerk  of  the  court  of  common  pleas,  who  shall  hold  his  office  for 

^Terrn  of  office.  ^^^^  years,  if  he  so  long  behave  well,  and  until  his  successor  shall  be 
chosen  and  qualified. 

Bond,  oath,  and      (2.)  Seo.  II.     That  each  of  the  clerks  of  the  courts  of  common  pleas, 

security.  ^]^q  >^^je  elected  in  this  state  on  the  second  Tuesday  of  Oetober,  in  the 

year,  eighteen  hundred  and  fiity-one,  or  who  shall  hereafter  be  elected 
or  appointed  as  hereinafter  provided,  shall,  before  entering  upon  the 
duties  of  his  said  office,  take  an  oath  or  affirmation  before  some  person 
qualified  to  administer  such  oath  or  affirmation,  that  he  will  truly  and 
fidthfully  enter  and  record  all  orders,  decrees,  judgmento  and  proceed- 
ings of  the  said  court  of  common  pleas,  and  of  such  other  court  or 
courts  of  which  he  may  be  clerk  by  virtue  of  his  said  office,  which  he 
may  be  by  law  required  to  enter  and  record,  and  faithfully  and  impar- 
tially discharge  and  perform  all  the  duties  of  his  said  office,  according 
to  the  best  of  his  abilities  and  understanding;  and  each  of  said  clerks 
shall  also  give  bond,  with  sufficient  sureties,  to  the  state  of  Ohio,  to  be 
approved  by  the  board  of  county  commissioners  of  the  county  in  which 
he  shall  have  been  elected  or  appointed,  in  the  penal  sum  of  not  less 
than  ten  thousand  and  not  more  than  forty  thousand  dollars,  conditioned 
that  he  will  truly  and  faithfully  pay  over  all  monev  that  may  be  by  him 
received  in  his  official  capacity,  and  that  he  will  enter  and  record  all 
the  orders,  decrees,  judgments  and  proceedings  of  said  courts,  which  he 
may  by  law  be  required  to  enter  and  record,  and  faithfully  and  impar- 
tially discharge  and  perform  all  the  duties  of  his  said  office;  which 
bond  shall  be  lodged  with  the  county  treasurer. 

Duties,  iiaboitieB,  (3.)  Seo.  III.  That  the  said  clerks  of  the  courts  of  common  pleas, 
shall,  within  their  respective  counties,  do  and  perform  all  the  duties 
which  the  clerks  of  the  supreme  court  and  courto  of  common  pleas  are 
now  by  law  required  or  authorized  to  do  and  perform,  except  so  much 
of  said  duties  relatine  to  the  said  last  named  courts  as  may  not  be  ap- 
plicable to  the  several  courts  of  which  they  may  be  the  clerks,  and  shall 
be  liable  to  the  same  penalties  and  forfeitures  that  said  last  named  clerks 
are  now  by  law  liable  to  for  misfeasance  in  office,  and  shall  receive  the 
same  fees  ahd  emoluments  for  the  performance  of  the  said  duties  as  are 
now  allowed  by  law  for  the  same. 
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(4.)  Sso.  IV.  That  said  clerks  may  eaoli  appoint  one  or  more  depu-  Deputies. 
ties,  to  be  approved  by  their  respective  courts;  and  the  appointment  of 
every  snoh  deputy  shall  be  evidenced  by  a  certificate  thereof,  signed  by 
bis  principal,  and  entered  on  the  journal  of  the  court  of  common  pleas, 
and  shall  continue  during  the  pleasure  of  the  principal;  and  every 
principal  may  take  such  bond  and  security  from  his  deputy  as  he  shall 
deem  necessary,  to  secure  the  faithful  discharge  of  the  duties  of  his 
appointment;  and  the  principal  shall  in  all  cases  be  answerable  for  the 
neglect  of  duij  or  misconduct  in  office  of  his  deputy,  a 

(5.)  Seo.  V .    That  every  such  deputy  shall,  previous  to  entering  on  oath  of  deputy, 
the  duties  of  his  appointment,  take  an  oath  or  affirmation  faithfully  to 
perform  all  the  duties  thereof,  and  when  so  qualified  the  deputy  may 
do  and  perform  any  and  all  of  the  duties  appertaining  to  the  office  or 
his  principal.  ^ 

(6.)  Seo.  YL    That  each  and  every  clerk  of  the  respective  courts  office,  when  kept, 
shall  keep  his  office  at  the  seat  of  justice  in  his  proper  county,  and 
every  clerk  failing  so  to  do,  shall  be  deemed  and  taken  to  have  resigned 
the  same.     And  in  case  a  vacancy  shall  happen  in  the  office  of  clerk  in  vacancy,  how 
any  eounty  in  this  state,  by  death,  resignation,  or  otherwise,  the  com-  **^^ 
missioners  of  said  county  are  hereby  authorized  to  appoint  a  clerk  pro 
tempore,  who  shall  hold  his  office  until  the  October  election  next  ensu- 
ing such  appointment,  and  until  his  successor  shall  be  elected  and  quali- 
fied: Provided  said  appointment  shall  have  been  made  at  least  fifteen 
days  prior  to  said  October  election ;  otherwise  said  clerk  so  appointed 
riiall  continue  in  office  under  and  by  virtue  of  his  said  appointment,  until 
the  October  election  to  be  held  in  ^e  year  next  thereafter,  and  until  his 
successor  shall  be  elected  and  qualified.  ^     But  if  said  commis^oners 
shall  &il  to  make  said  appointment  within  the  time  herein  specified, 
then  the  auditor  of  said  county  shall  forthwith  make  such  appointment. 

(7.)  Seo.  VII.  That  when  from  any  cause  a  vacancy  shall  happen  saoM. 
in  said  office  of  clerk,  the  auditor  of  the  proper  county  shall  forthwith 
cause  notice  thereof  to  be  given  to  the  county  commissioners,  which 
notice  shall  reauire  said  commissioners  on  some  day  therein  named,  not 
to  exceed  ten  aays  from  the  date  of  said  notice,  to  meet  at  the  office  of 
the  auditor  of  said  county,  then  and  there  to  appoint  a  clerk ;  and  the 
said  commissioners  shall,  on  the  day  so  specified,  or  within  five  days 
thereafter,  convene  at  the  office  of  the  auditor  of  said  county,  and  ap- 
point a  suitable  person  to  fill  such  vacancy. 

(S.)  Seo.  VIII.     That  the  election  for  clerks  shall  be  held,  and  the  Mode  of  eieotiac 
poll  books  returned,  in  the  same  manner  provided  for  the  election  and  *^' 
returns  for  governor,  and  the  abstracts  therefrom,  certified  to  the  seo- 

1  Under  the  5th  Beotion  of  the  act  of  February  17,  1831  (Swan's  Stat.,  ed.  1841,  p. 
285),  which  was  identical  with  this  one,  it  was  held  that  process  tested  by  the  deputy 
clerk,  in  his  own  name,  is  good.  Chapin  y.  Allison,  15  Ohio  Rep.  566.  So  where  a 
writ  bears  the- proper  test  in  the  name  of  the  clerk,  and  is  signed  by  the  deputy  clerk, 
it  is  sufficient,  although  it  would  be  more  technically  correct  for  the  deputy  to  sign 
for  his  principal.  Walke  ei  aL  y.  The  Bank  of  Oircleinlle,  15  Ohio  Rep.  288.  This 
does  not  oontrayene  the  decision  in  Andermm  y.  Brow^  H  aU,  0  Ohio  Rep.  151.  The 
deputy  clerk,  under  the  law  of  1831,  was  in  effect  the  officer  of  the  court.  Per  Hitch* 
oock,  J.,  15  Ohio  R^.  298. 

3  The  period  for  the  termination  of  the  office  of  clerk  of  the  court  of  common  pleas> 
held  by  simple  appointment  to  fill  a  yacancy,  is  not  fixed  by  the  constitution,  but 
fabjeot  to  legislatiye  regulation.  The  State  y.  NeibUng,  6  Ohio  St.  Rep.  40,  and  by 
this  statute  the  office  of  clerk  pro  tempore  of  the  court  of  common  pleas,  terminates 
whenever  the  successor  elected  at  the  regular  election,  shall  haye  qualified  himself  by 
a  compliance  with  the  law,  in  giying  bond,  and  taking  the  oath  of  office.    lb,  40. 

In  case  of  a  yacancy  in  the  office  of  clerk,  the  successor  elected  by  the  electors  of 
the  oonnty,  is  elected  for  the  full  term  of  three  years,  which  will  commenoe  from  and 
after  the  day  of  lUs  election.    IK  40. 

(a)  Repealed.    Supplied,  Snp.  70. 
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retary  of  state,  shall  be  by  him  opened  in  the  presence  of  the  gov- 
ernor, who  shall  declare  the  result,  and  issue  commissions  to  the  per- 
sons elected. 
M»y  b«^oTed      (9.)  Sec.  IX.     That  if  any  clerk  of  said  courts  shall  fail  to  com- 
wwtSL       *  °^  plete  a  full  record  of  each  case  as  required  by  law,  within  six  months 
after  final  judgment  or  decree  of  the  proper  court  therein,  every  »uch 
clerk  so  failing,  may  be  removed  by  the  court  of  common  pleas,  unless 
good  and  sufficient  cause  shall  be  made  to  appear  for  such  failure;  and 
it  shall  be  the  duty  of  the  said  court  to  see  that  the  provisions  of  this 
section  are  enforced. 
Bondi  of  clerks      (10.)  Sec.  X.     That  the  county  commissioners  of  the  several  ooun- 
eiected  In  1851.     ^^g  ^f  ^jjjg  g^^^^  ^j.^  hereby  required  to  meet  at  the  office  of  the  auditor 
of  their  respective  counties,  on  the  second  Monday  of  February,  eigh- 
teen hundred  and  fifty-two,  or  as  soon  as  practicable  thereai^r,  for  the 
purpose  of  fixing  the  amount  of  and  accepting  the  bonds  of  the  clerks 
elected  in  their  respective  counties,  at  the  October  election,  eighteen 
hundred  and  fifty-one. 

An  Act  in  relation  to  the  clerks  of  ooorts. 
[PoaMd  r«bniaiy  2e»  1846.    U  voL  Stat,  Qi.} 

Seos.  I.,  11.1 
Clerks  may  ad-      (11.)  Sec.  III.     Clerks  of  courts  shall  have  power  to  administer 
SSdncaSS?"  ^  cams  and  affirmations  in  all  cases  where  an  oath  or  affirmation  is  re- 
quired to  any  paper  to  be  filed  in  their  respective  dffices,  and  in  all 
other  cases  wnere  an  oath  or  affirmation  is  required  in  any  proceeding 
in  a  cause  or  matter  pending  in  the  courts  of  which  they  are  clerks,  a 


CHAPTER  24. 

COMMISSIONERS  OF  THE  SINKING  FUND.' 

nonoH  BicnoN 

1.  Who  to  oompoee  board  ;^The  preiddent  and     6.  Payment  of  intereat  on  public  debt,  etc. 

aecretary,  and  their  powers.  6.  Disbursement  of  sinking  fhnd. 

2.  Duties  of  secretary.^— Clerk— his  salary.  7.  Payment  of  principal  of  public  debt,  etc 
8.  Office  of  board.— Books,  etc.,  to  be  kept     8.  Payment  of  semi-annual  interest,  etc 

there;—  9.  Bemoval  of  books,  papers,  etc,  ihun  Nsn 

4.  "^Tbeir  examination. — ^Beports  l^  board.  York. 

1  The  first  and  second  sections  of  this  act  seem  to  be  abrogated  by  the  oonstitntion, 
making  the  office  eleotiye,  and  the  creation  of  the  probate  court.  Thoj  are  as 
follows : 

Sko.  I.  That  when  the  clerk  of  any  of  the  courts  of  this  state  resigns  his  office 
for  the  purpose,  and  with  the  intent  thereby  to  create  a  yacancy,  that  the  same  may 
be  filled  by  his  own  reappointment  or  by  the  appointment  of  some  one  who  will  ap- 

Kint  him  his  deputy ;  or  wheneyer  the  clerk  ot  any  of  the  courts  in  this  state  shall 
removed  from  his  office,  such  olork  shall  be  ineligible  to  the  office  of  clerk  or 
deputy  clerk  of  such  court  for  the  period  of  fiye  years  next  after  such  resignation 
or  removal. 

Sio.  II.  ^  That  no  clerk  of  a  court  of  common  pleas  shall  be  appointed,  by  the 
court  of  which  he  is  clerk,  administrator  of  the  estate  of  any  deceased  person,  unless 
he  is  entitled  to  such  administration  as  next  of  kin  to  such  deceased  person. 

1  As  to  the  exchange  for  certificates  of  the  six  per  cent,  funded  debt  of  the  state,  or 
the  sale  of  the  shares  of  the  state  held  by  the  state  in  railroad,  turnpike  and  canal 
companies,  see  act  of  January  12, 1859,  56  vol.  Stat.  5. 

(a)  Bepealed.    Supplied,  Sup.  71. 
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ncnoK  tsonoK 

10.  Agency  and  agent  in  New  York.  port. — ^Embeulement  or  breach  of  trust— > 

11.  Books,  etc.,  kept  at  office  in  New  York ;  how  punished 

12.  —Stock  ledgers,  etc;  81.  Bepealing    clause.— Saring    clause.— When 

13.  — Accounts  of  domestic  stock ;  act  takes  eflect. 

14.  — Of  trust  flmds  arising  from  school  or  min-  82.  Sinking  ftuid  created. 

isterial  lands,  etc.  83.  Of  what  it  shaU  consist. 

16.  16.  Transfcr  of  certificates  of  debt ;  and  re-  24,  25.  How  much  applied  to  pay  public  debt  ;— 

issue,  etc. — ^Accounts  of  transfers,  etc  Cancellation  of  bonds,  etc;— Accounts 

17.  Close  of  translbr  books;  pay  rolls  and  pay-  thereof. 

ment  of  interest.  86.  The  ftind  to  be  kept  inrlolate,  and  deficiency 

18.  Appointment  of  agent— term,  bond»  remo-  provided  for  l^  tax,  etc 

Tal,etc.;—  27.  Acts  repealed.— Frorided,  etc^— 'When   act 

19.  —His  salary^— Expenses,  and  report  thereof,  takes  effect. 

80.  Examination  of  aooounts  of  board  and  re-  28.  How  canal  stooki  of  decedents  transferred. 

An  Act  to  define  the  powers  and  prescribe  the  dnties  of  the  board  of  oommissionen 
of  the  sinking  fbnd. 

[Fkuud  Agra  12,  tmd  tool  ^0elJuml,lS68,    KvoLBtaLU.] 

(1.)  Sso.  I.     Be  it  eruzcted  by  the  General  Amemhly  of  the  State  of  who  tu  oompoet 
Ohio,  Th&t  the  board  of  commissioners,  composed  of  the  auditor  of  *»*^J— 
state,  secretary  of  state,  and  attorney  general,  created  by  article  eighth, 
dection  eighth  of  the  constitution,  styled  and  known  as  the  board  of 
commissioners  of  the  sinking  l^nd,  is  hereby  organized  by  constituting  —The  president 
the  auditor  of  state  the  president  thereof,  and  the  secretary  of  state  X2nJJJISSJ*  **^ 
the  secretaiT  thereof;  and  the  said  president,  and  the  said  secretary, 
shall  hold  ^eir  said  offices  during  the  time  they  may  respectiyely  be 
such  auditor  of  state  and  secretary  of  state ;  and  it  shall  be  the  duty 
of  the  said  president  and  the  said  secretary  of  said  board,  with  the 
advice  and  concurrence  in  writing,  of  the  other  member  of  the  board, 
to  do  and  perform  all  and  singular  the  duties  prescribed  by  this  act ; 
Provided,  that  nothing  in  this  act  contained  shall  be  so  construed  as  to 
prevent  a  majority  of  the  board  from  transacting  any  business  author- 
ized by  this  act 

(2.)  Sec.  U.     The  secretary  shall  keep  a  complete  and  fall  journal  Dntiss  or  seote- 
of  all  the  proceedings,  and  orders,  and  requisitions,  and  acts  of  Uie  said  ^*^* 
board  of  commissioners  of  the  sinking  fund,  together  with  a  register 
of  all  the  certificates  of  the  public  funded  debt,  and  of  all  transfers  of 
the  same,  and  all  other  papers  issued  or  made  by  the  order  of  said 
board ;  and  said  board  may  appoint  a  clerk  to  assist  the  secretary,  Oerk-Us  Baiar>. 
with  a  salary  not  exceeding  one  thousand  dollars  per  annum,  to  be  paid 
quarter  yearly  in  equal  amounts,  on  the   first  Monday  of  January, 
April,  July  and  October,  in  each  year,  by  warrants  of  the  auditor  of 
state,  drawn  in  pursuance  of  a  requisition  of  the  said  commissioners, 
on  the  treasurer  of  state,  in  the  form  and  manner  as  herein  prescribed, 
who  shall  pay  the  same  out  of  the  sinking  fund.  U 

(3.)  Seo.  III.    The  room  or  office  provided  for  the  use  of  the  com-  office  of  boeid. 
missioners  of  the  sinking  fund  in  the  state  house,  at  the  seat  of  govern- 
ment, shall  be  held  in  law  to  be  the  office  of  the  said  board,  and  all  the 
books,  records,  correspondence  and  other  papers  of  every  description, 
belonging  to  the  office  of  the  commissioners   of  the  sinking  fund  ?^^a^J^  *• 

Sxcept  the  books  necessary  to  be  kept  in  the  city  of  New  York,  for  ^  * 
e  preliminary  transfer  of  the  certificates  of  the  public  debt  of  the 
Btate,  and  the  payment  of  the  interest  thereon),  shall  be  kept  in  the 
office  of  the  commissioners  in  the  state  house,  at  the  seat  of  government 
of  the  state,  and  at  no  other  place.  And  it  is  hereby  made  the  especial 
duty  of  the  state  house  commissioners  to  proceed  forthwith  to  prepare 
such  room  or  rooms,  or  office,  and  provide  and  construct  in  the  most 
perfect  manner  all  such  fire  proof  vaults  or  safes,  as  the  said  commis- 
sioners of  the  sinking  fund  may  require  in  the  performance  of  their 
duties,  and  for  the  perfect  safety  of  all  records,  or  papers,  books  and 

(•)&epealed.   Supplied,  Snp.  82. 
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vouchers,  of  any  kind,  that  may  at  any  time  belong  to  their  said  office, 
or  be  in  their  custody,  or  under  their  control,  d 
Their  euaiiiuif-         (4.)  Sec.  IV.     All   the   books,  records,  journals,  documents  and 
**^*'  papers  of  all  kinds,  and  everything  belonging  to  the  office  of  the  said 

commissioners  of  the  sinking  fund,  or  that  may  be  in  their  possession 
or  under,  their  control,  shall  at  all  timea  be  subject  to  inspection  and 
examination  by  the  commissioners  of  inspection  provided  by  law  to  be 
appointed  by  the  governor,  for  the  inspection  and  examination  of  the 
state  treasury,  and  shall  also  be  subject  at  all  times  to  the  examination 
of  the  governor  and  treasurer  of  state,  and  of  any  committee  appointed 
by  the  general  assembly,  or  of  any  committee  appointed  by  either 
branch  of  the  general  assembly,  and  the  commissioners  of  the  sinking 
Bcporti  bj  botrd.  fund  shall  semi-annually  report,  as  state  or  executive  officers  are  re- 
auired  to  report,  to  the  governor,  the  condition  of  the  public  debt  and 
tne  sinking  fund,  and  also,  all  and  singular,  their  proceedings  in  relation 
to  the  same;  and  shall  also  make  all  such  other  or  additional  reports, 
as  may  at  any  time  be  required  by  law,  or  by  joint  resolution  of  the 
general  assembly,  or  by  resolution  of  either  branch  of  the  general 
assemblv,  or  by  the  governor, 

(5.)  Seo.   V .     The  president  and  secretary  of  the  board  of  commis- 
sioners of  the  sinking  fund,  are  hereby  especially  required,  authorized. 
Payment  ^toter-  and  fully  empowered,  by  and  with  the  advice  and  concurrence  of  the 
^^^  ^  other  member  of  said  board,  to  cause  to  be  paid  promptly,  and  accord- 

ing to  the  tenor  of  each  certificate  of  the  public  debt,  and  according  to 
law,  the  interest  as  it  may  become  due  on  all  the  funded  debt  of  this 
state,  and  redeem  and  pay  according  to  law,  all  the  valid  cerUficates  of 
the  public  debt  which  have  been  lawfully  created  on  the  part  of  the 
state,  and  for  the  benefit  and  use  of  the  state ;  and  they  are  hereby 
further  specially  required  to  preserve  to  the  extent  of  their  power  and 
ability,  at  all  times  and  under  all  circumstances,  the  good  faith  and 
credit  of  the  state. 
DbbanenMikt  of  (6.)  Seo.  VI.  All  money  paid  into  the  state  treasury  to  the  credit 
•iaking  tend.  Qf  ^^  sinking  fund,  belonging  to  the  same,  shall  only  be  paid  out  by 
the  treasurer  of  state,  on  the  warrant  of  the  auditor  of  state,  drawn  oo 
the  requisition  of  the  commissioners  of  the  sinking  fund,  and  such 
requisition  shall  be  recorded  in  the  office  of  said  commissioners,  and 
shall  particularly  specify  the  purpose  and  object  for  which  the  same  is 
made ;  and  said  requisition  shall  be  attached  to,  or  be  a  part  of  said 
warrant,  which  shall  be  drawn  by  the  auditor  of  state  in  conformity 
thereto ;  and  the  said  warrant  so  drawn  shall  specify  said  requisition, 
and  be  made  payable  to  the  order  of  said  commissioners  of  the  sinking 
fund,  and  shall  be  by  them  indorsed  over  to  the  special  object  for 
which  it  is  drawn,  whether  the  same  be  the  payment  of  the  interest  on 
any  {>art  of  the  public  debt,  or  for  the  redemption  of  any  part  of  the 
principal  thereof. 
Fagrownt  of  prin-  (7.)  Seo.  VII.  The  said  commissioners  are  hereby  authorized  and 
djga  otf^pnWto  jfequired,  as  often  as  there  shall  be  money  in  the  treasury  to  the  credit 
of  the  sinking  fund  (which  shall  not  be  required  to  pay  the  interest 
on  the  public  debt),  to  apply  the  same  to  the  investment  in  or  payment 
and  redemption  of  such  part  of  the  public  debt,  whether  the  same  be 
foreign  or  domestic,  as  may  be  so  redeemed  and  paid,  or  invested  in  on 
terms  which  may  be  most  to  the  interest  of  the  state,  and  to  no  otliei 
use  or  purpose  whatever,  and  if  any  such  investment  shall  be  made  in 
the  certificates  of  the  funded  debt  of  this  state  maturing  after  the  time 
at  which  such  funds  shall  be  required  for  the  redemption  of  any  part 
of  the  public  debt  of  the  state,  the  commissioners  shall  have  po\^er, 
and  they  are  hereby  authorized  to  sell  and  transfer  such  certificates  io 

(a)  Bepealed.    Supplied,  Sup.  82. 
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the  manner  and  form  prescribed  for  transfers  in  other  cases,  and  apply 
the  proceeds  to  such  reden^ption  or  payment,  and  to  no  other  use  or 
purpose  whatever. 

(8.)  Sec.  Y III.  Previous  to  the  first  day  of  January  and  July  in  Payment  of  Mmj. 
each  year,  at  least  two  of  the  members  of  the  board  of  commissioners  JJ^™^  Jatwwtt, 
of  the  sinking  fund,  shall  cause  to  be  conveyed  to  the  city  of  New 
York,  a  sufficient  amount  of  money  to  pay  the  semi-annual  interest 
then  coming  due  on  all  the  funded  debt  on  which  the  interest  is  payable 
in  said  city ;  and  on  their  arrival  in  said  city  shall  give  public  notice 
in  some  newspaper  of  current  circulation  in  said  city,  and  by  such  other 
means  as  to  them  appears  most  proper,  that  they  are  plresent,  and  ready 
at  the  agency  of  the  state,  to  pay  all  such  interest ;  and  if  the  interest 
on  the  whole  of  the  outstanding  stock  or  funded  foreign  debt  of  this 
state  should  not  be  demanded  and  paid  before  the  expiration  of  four* 
teen  days  from  said  first  day  of  January  and  July  respectively,  then 
and  in  that  case,  the  «aid  commissioners  shall  bring  all  the  remaining 
money  back  with  them  to  the  seat  of  government,  and  pay  the  same  on 
the  certificate  of  the  comptroller  of  the  treasury  (as  required  by  law), 
into  the  state  treasury  to  the  credit  of  the  sinking  fund ;  and  if  the 
owner  of  any  such  stock  who  shall  not  have  received  the  said  semi- 
annual interest  shall  desire  to  receive  the  same,  the  amount  thereof 
shall  be  paid  to  him  or  his  f^nt,  or  attorney,  at  the  office  of  the  board 
of  commissioners  by  the  warrant  of  the  auditor  of  state  drawn  on  the 
treasurer  of  state,  on  the  requisition  of  said  commissioners,  in  the 
manner  and  form  herein  provided  and  described;  and  in  a]l  oases  the 
interest  on  the  frmded  debt  of  this  state  shall  only  be  paid  to  the  owner 
thereof,  or  to  his  or  her  legally  authorized  agent  or  attorney.  H 

(9.)  Sec.  IX.  A  majority  of  the  board  of  commissioners  of  the  Bemoraiofbo^ 
sinking  fund  shall,  at  as  early  a  day  as  praotioable,  after  the  passage  of  fiew%dc!^ 
this  act,  proceed  to  the  city  of  New  York,  and  take  possession  of  and 
bring  to  uie  seat  of  government  of  this  state,  and  place  in  the  office  of 
said  board  all  and  singular,  the  books,  records,  papers,  correspondence, 
oertificates,  engraved  or  printed,  or  written  paper,  canceled  or  not  can- 
celed ;  and  all  money,  property,  assets  and  effects  of  every  description, 
belonging  to  the  state,  which  may  be  in  the  possession,  custody,  con- 
teol,  or  care  of  any  institution,  company,  association,  or  person  what- 
ever, within  said  oi^,  or  at  any  other  place. 

(10.)  Seo.  X.  The  said  commissioners  of  the  sinking  fttnd  shall,  at  ^^^^^^1^^ 
the  same  time,  make  all  the  necessary  arrangements  for  an  agency  to  be 
kept  in  some  convenient  place  in  the  city  of  New  York,  at  which  the 
semi-annual  interest  shall  be  faithfriUy  paid  on  all  that  part  of  the 
funded  debt  of  this  state,  which  by  the  terms  expressed  upon  the  face 
of  the  certificate  thereof,  is  made  payable  in  said  city;  and  the  agent  to 
be  appointed  to  attend  to  the  business  of  this  state,  in  assisting  the 
said  commissioners  in  paying  the  said  interest,  shall  also  act  as  the 
agent  of  this  state  in  receiving  from  any  person  holding  a  certificate  or 
oertificates  of  the  public  debt  as  aforesaid,  who  may  desire  to  have  a 
transfer  made  of  the  same,  in  whole  or  in  part,  and  proceed  forthwith 
to  have  such  transfer  duly  made  in  the  manner  herein  provided,  d 

(11.)  Seo.  XI.  The  said  commissioners  and  the  said  agent  under  Book*,  etc,  kept 
their  instruction,  shall  prepare  and  keep  at  the  agency  of  this  state  in  yk^^  **  ^^^ 
the  city  of  New  York,  transfer  books,  and  also  stock  ledgers  or  books 
of  inscription,  in  which  stock  ledgers  accurate  and  particular  accounts 
shall  be  kept  with  every  public  creditor  holding  a  certificate  or  certifi- 
cates of  the  funded  foreign  debt  of  this  state ;  which  account  shall 
specify  the  amount,  date,  number,  rate  of  interest,  and  the  particular 
stock  or  portion  of  the  public  debt,  as  evidenced  by  each  certificate, 

(a)  Beyealed.   SQppUed,  Sup.  82,  81. 
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held  by  each  creditor  and  included  in  his  or  her  account  as  aforesaid ; 
and  the  aggregate  of  individual  accounts  must  at  all  times  exactly 
correspond  with  the  general  accounts  on  the  general  ledgers,  of  each 
and  all  of  such  stocks.  U 
—stock  tods«n,  ^  (12.)  Seo.  XII.  In  addition  to  the  individual  accounts  as  provided 
'  in  the  preceding  section  of  this  act,  the  commissioners  of  the  sinking 

ftmd  are  required  to  keep,  in  their  office  in  Columbus,  separate  accounts 
in  stock  ledgers,  known  as  general  ledgers,  of  every  creation  and  issue 
of  outstanding  stock  or  certificates  of  public  debt,  showing  the  date, 
rate  of  interest,  time  of  redemption,  and  the  law  under  which  such 
stock  was  created  and  issued ;  and  if  practicable,  the  original  order  or 
act  of  the  late  board  of  commissioners  of  the  canal  fund,  upon  which 
all  such  certificates  of  such  stock  were  so  issued ;  the  original  amount 
of  ^  each  of  said  stocks  so  issued ;  the  amount  of  each  redeemed  or 
paid ;  and  at  all  times  the  exact  amount  outstanding.  H 
— Aojjoratoofdo-  (13.)  Seo.  XIII.  The  said  commissioners  shall  in  like  manner 
°^  °  *'  keep  accurate  accounts  in  general  ledgers,  particularized  as  aforesaid, 
of  all  domestic  stocks  created  by  this  state ;  the  amount  of  each  original 
issue,  the  date,  the  rate  of  interest,  the  law  under  which  such  issue  was 
made;  the  amount  paid  or  redeemed,  and  at  all  times  the  exact  amount 
of  outstandingcertificates  thereof. 
—Of  tnwt  ftmdi  (l^-)  Seo.  XIY.  The  said  commissioners  shall  also  keep  accounts 
•choofor  mSairte-  ^^  ^^  general  ledgers,  of  the  exact  amount  standing  to  the  credit  of 
rial  lands,  etc.  of  each  class  or  portion  of  the  irredeemable,  or  irreducible  stock,  or 
funded  debt  of  this  state,  being  funds  held  in  perpetual  trust  by  the 
state,  arising  firom  the  sales  of  school  and  ministerial  lands,  etc.,  and 
on  the  principal  of  which  the  state  pays  interest. 
Trantfcrofoertifl.  (15.)  Sbo.  XV.  Whenever  a  transfer  of  any  of  the  certificates  of 
JSSwj'^JS'  *°*  ^^  funded  foreign  debt  of  this  state  may  be  desired,  either  in  whole  oi 
in  part  by  any  owner  thereof,  or  by  his  or  her  legally  authorized  agent 
or  attorney,  and  application  theremr  be  made  to  the  said  agent  of  the 
state  in  the  city  of  riew  York,  the  said  agent  shall  receive  and  forth- 
with make  a  preliminary  transfer  thereof  in  his  transfer  book,  and  post 
the  same  to  the  account  of  the  proper  persons  in  his  stock  ledger,  and 
immediately  transmit  said  certificate  or  certificates,  with  a  power  of 
attorney  for  such  transfer,  to  the  office  of  said  commissioners,  directed 
to  the  secretary  of  said  board,  at  the  seat  of  government  as  aforesaid, 
and  if  need  be,  conununicate  that  fact  by  telegraph  to  the  said  secre- 
tary, and  as  soon  as  said  secretary  shall  receive  the  same,  he  shall 
forthwith  proceed  to  transfer  the  same  according  to  the  request  of  thf 
owners,  his  or  her  agent  or  attorney,  and  return  the  new  certificate  to 
said  agent  in  the  city  of  New  York,  to  be  delivered  by  him  to  the 
owner,  or  his  or  her  agent  or  attorney,  as  the  case  may  be;  and  all  such 
certificates,  and  every  other  certificate  of  the  funded  debt  of  this  state, 
that  shall  be  issued,  dated  or  reissued  after  the  taking  effect  of  this  act, 
no  [in]  order  to  be  valid  as  against  this  state,  shall  bo  signed  by  the 
president  of  the  board  of  commissioners  of  the  sinking  fund,  in  the 
office  of  said  commissioners  at  the  seat  of  government  of  the  state,  and 
shall  be  countersigned  by  the  secretary  of  state,  who  shall  register  and 
certify  the  same,  and  affix  the  seal  of  the  state  thereto ;  and  each  of 
such  certificates  shall  moreover  be  certified  as  valid  and  in  due  form  by 
the  attorney  general  of  the  state,  b 
Same.  (16.)  Seo.  XYI.     All  valid  transfers  of  the  public  debt  of  this  stat€ 

shall  be  made  in  the  office  of  the  board  of  commissioners  of  the  sink- 
ing fund,  by  the  owner  thereof,  or  by  his  or  her  attorney  in  fact,  foi 
that  purpose;  and  a  power  of  attorney  to  make  such  transfer  shall  be 
sufficient,  if  simply  and  concisely  written  or  printed  on  the  certificate 

(•)  Bepealed.   Supplied.  Sap.  83, 84.         (&)  Bepealed.   SvppUed,  84. 
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of  said  public  debt;  and  all  sucb  powers  of  attorney  written  or  printed 
on  sucb  certificates  as  may  be  sent  from  New  York,  as  aforesaid,  sball 
be  sufficiently  authenticated  if  witnessed  by  the  said  agent ;  and  sucb 
power  may  be  made  to  authorize  tbe  secretary  of  said  board  of  com- 
missioners, or  any  other  person,  to  transfer  the  same  as  the  attorney  of 
the  owner  thereof;  and  whenever  any  application  shall  be  made  directly 
to  the  said  commissioners,  at  their  office  at  the  seat  of  goyernment,  for 
a  transfer  of  any  state  stock  evidenced  by  a  certificate  or  certificates  of 
the  funded  foreign  debt,  the  interest  on  which  being  payable  in  New 
York,  such  transfer  on  bein^  made  shall  be  reported  the  same  day  to 
the  said  agent  of  the  state  m  New  York,  in  order  that  corresponding 
entries  may  be  made  by  said  agent  in  the  books  of  said  agency;  and  i^"^^*'*^ 
whenever  any  transfer  of  any  part  of  the  public  debt  is  made,  the  sec- 
retary of  the  board  of  commissioners  shall  immediately  post  the  same 
to  the  accounts  of  the  proper  persons  in  the  stock  ledgers  of  said  pub- 
lic debt,  so  that  at  all  times  the  exact  amount  of  said  public  debt  shall 
appear  upon  said  stock  ledgers,  a 

(17.)  Ssa  XVII.    The  transfer  books  shall  be  closed  on  the  fifteenth  day  As  uii«n<ied  and 
of  June  and  December  in  each  year,  in  order  to  make  perfect  pay-rolls  of  all  ^^aeo^ST?^ 
interest  then  coming  due  to  the  public  creditors,  and  for  the  purpose  of  pay-  ^^  ^*  tnmfhr 
ment  of  such  interest  on  the  first  day  of  July  and  January  in  each  year,  and  books;  pay  kii§ 
for  that  purpose  the  said  transfer  books  shall  remain  closed  from  said  periods  ^^iJK!"*"**  ^ 
until  the  fifteenth  day  of  July  and  January  in  each  year,  and  the  said  pay-     ^*"^ 
rolls  shall  be  made  out  in  duplicate,  one  of  which  to  be  made  from  the  stock 
ledgers  in  the  office  of  the  said  commissioners  at  the  seat  of  government,  and 
the  other  of  said  pay-rolls  shall  be  made  from  the  stock  ledgers  kept  at  the 
office  of  the  agency  of  the  state  in  the  city  of  New  York  as  aforesaid ;  and 
said  pay-rolls  shall  be  carefully  prepared,  and  shfdl  perfectly  correspond  with 


each  other,  and  with  the  accounts  of  said  public  creditors  on  said  stock  led^ 
ers,  and  no  payment  of  interest  on  the  public  funded  debt  of  the  state  shflll 
be  made  except  to  the  owner  thereof  in  person,  or  to  his  or  her  legally  au- 
thorized asent  or  attorney,  nor  until  such  owner  or  his  or  her  said  agent  or 
attorney  snail  have  signed  one  of  the  said  duplicate  pay-rolls,  and  aU  such 
signatures  shall  be  fixed  to  one  and  the  same  pay-roll  at  the  close  of  each 
period  prescribed  for  the  payment  in  New  York  of  the  interest  semi-annually 
payable  there ;  the  said  commissioners  shall  return  the  said  duplicate  pay- 
rolls  to  the  seat  of  government,  and  after  causing  the  signatures  so  affixed  m 
the  city  of  New  York  to  one  of  said  pay-rolls  to  be  accurately  transcribed  on 
the  unsigned  pay-roll,  shall  file  the  one  containing  the  original  signatures  in 
the  office  of  the  said  commissioners,  and  the  other  in  the  office  of  the  treasu- 
rer of  state,  a 

(18.)  Sec.  XVIII.  The  agent  of  the  state,  as  herein  provided,  shall  Appototmantol 
be  appointed  by  the  governor  of  the  state,  on  the  recommendation,  in  rao^i^^!^ 
writing,  of  a  majority  of  the  board  of  said  commissioners  of  the  sinking 
fund,  for  the  term  of  two  years,  and  may  be  eligible  for  reappointment, 
and  shall  be  required  to  give  bond,  with  good  security,  conditioned  for 
the  faithful  performance  of  aU  his  duties  as  such  aeent,  in  the  penal  sum 
of  thirty  thousand  dollars,  and  the  sureties  on  said  bond  shall  be  citi- 
cens  of  this'  state,  of  undoubted  ability  to  pay  the  same ;  or  the  said 
security  on  said  bond  may  be  a  eood  and  sufficient  lien  upon  real  estate 
double  in  value  to  such  required  suretyship,  and  made  subject  to  the 
operation  of  the  laws  of  this  state  to  the  full  amount  of  said  bond ;  and 
the  said  agent  shall  also  give  such  further  or  additional  bond  and  se- 
curity as  he  may  be  required  to  give  either  by  the  governor  or  by  the 
board  of  commissioners  of  the  sinking  fund,  and  the  governor,  or  the 
said  board,  or  a  majority  thereof,  shall,  at  all  times,  have  power  to  re- 
move and  dismiss  said  agent  from  said  agency  for  such  cause  as  to  them 
may  appear  sufficient;  and  in  case  of  such  removal  or  dismissal  from 
said  agency,  the  governor,  or,  in  his  absence  from  the  seat  of  govern- 
ment or  on  his  failure  to  make  an  appointment  promptly,  the  said  board 
of  commiMsioners  shall  appoint  an  agent  to  perform  tiie  duties  aforesaid  ^ 

(a)  B«peided.    Supplied,  Sup.  83. 
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which  agent  so  appointed,  on  having  given  such  bonds  and  security  as 
is  required  by  this  act  for  such  agent  to  give,  shall  enter  upon  the  dis- 
charge of  his  duties  under  the  direction  of  said  board  of  commissioners, 
in  conformity  to  the  requirements  of  this  act.  d 

His  salary.  (19.)  Sec.  XIX.     There  shall   be  paid  quarter  yearly,  in  equal 

amounts,  on  the  first  Monday  of  January,  April,  July,  and  October,  in 
each  year,  out  of  the  sinking  l^nd,  on  the  warrant  of  the  auditor  of 
state  ?drawn  on  such  requisition  and  in  such  form  and  manfler  as  is 
prescribed  by  this  act  for  drawing  money  out  of  said  fund)  to  the  said 
agent  of  this  state,  such  salary  not  exceeding  twenty-five  hundred  dollars 
per  annum,  as  may  be  agreed  u^  on  by  said  commissioners,  and  entered  of 

bpenies,  and  re-  record  in  their  office ;  and  also  all  such  other  necessary  expenses  of  the 

port  thereot  ^^^  agency  iu  New  York,  and  also  all  the  necessary  expenses  of  the 
said  commissioners  in  attending  to  their  duties  in  said  city.  And  a  de- 
tailed statement  of  all  such  expenses  shall  be  filed  in  their  office,  and  be 
reported  in  their  reports  to  the  governor,  and  to  the  general  assembly, 
if  so  required,  d 

Examination  of        (20.)  Seo.  XX.     The  Same  inspector  that  shall  be  appointed  by  the 

ftSf  report!  ****^  governor  to  make  careftil  and  critical  inspections  of  the  state  treasury, 
as  required  by  law,  shall,  at  the  same  time,  together  with  the  treasurer 
of  state,  a  part  of  whose  official  duties  it  is  hereby  made  to  perform  the 
same,  make  a  thorough,  careful,  and  particular  inspection  and  examina- 
tion of  the  books,  papers,  accounts,  records,  vouchers,  and  business  of 
the  board  of  commissioners  of  the  sinking  fund,  and  report  the  result 
of  such  inspection  to  the  governor ;  and  the  governor  is  required  to  file 
said  report  in  his  office,  and  communicate  me  same  to  the  general  as- 
sembly. And  if,  on  such  inspection  and  examination  being  had,  it 
should  appear  that  the  said  commissioners  of  the  sinking  ^nd,  or  any 
one  of  them,  or  any  agent  or  clerk  employed  by  them  in  the  service  of 
state,  or  any  agent  of  the  state  as  provided  by  this  act,  shall  have  com- 

Cmbeniement  or  mitted  an  act  of  embezzlement  or  breach  of  trust,  as  described  in  any 

SiTpontohed!*"  law  for  the  punishment  of  embezzlement  or  breach  of  trust,  then  such 
commissioners,  or  agent,  or  clerk,  or  employee  shall,  on  trial  and  con- 
viction before  any  court  of  competent  jurisdiction  in  this  state,  be  sen- 
tenced by  the  court  before  whicn  such  trial  and  conviction  is  had  to  all 
and  singular  the  same  punishments  and  fines  as  is  provided  by  any  such 
law  for  the  punishment  of  embezzlement  or  breach  of  trust 

(21.)  Sec.  XXI.     That  an  act  entitled  "  an  act  to  define  the  duties 

Swan'«  B.  s.,  176.  of  the  commissioners  of  the  sinking  fund,"  passed  April  19,  1852,  and 
an  act  passed  May  1,  1854,  entitled  "an  act  supplementary  to  and 

Swan's  B.  8.,  177.  amendatory  of  an  act  to  create  a  sinking  fund  for  the  payment  of  the 
principal  and  interest  of  the  public  debt  of  Ohio,"  passed  March  14, 
1853,  and  to  repeal  certain  sections  of  said  act,  and  to  amend  the  eighth 
section  of  the  act  entitled  "an  act  to  define  the  duties  of  the  commis- 

52T.sut.i43.  sioner  of  the  sinking  ftind,"  passed  April  19,  1852,  and  also  the  third, 
fourth,  fifth,  sixth,  and  seventh  sections  of  an  act  entitled  "an  act 
making  appropriations  for  the  payment  of  the  principal  and  interest  of 

tt  T.  Stat.  ii».  ^jjQ  public  debt  of  Ohio,  for  the  years  1854  and  1855 :  And  also  section 
four  of  the  general  appropriation  act  for  the  years  1854  and  1855,  passed 

fi3T.sut.i80.  ]yj^y  Y^  1854;  also,  an  act  entitled  an  act  prescribing  the  duties  of  the 
commissioners  of  the  sinking  fund  in  certain  cases,  passed  April  9, 1856; 

68  T.  Stat.  in.      aigo  section  three  of  an  act  entitled  an  act  making  appropriations  for  th« 

63  T.  Stat.  810.      year  1856 ;  also  an  act  entitled  an  act  in  addition  to  the  act  to  create  a 

64  T.  Stot.  101.      sinking  f\ind  for  the  payment  of  the  principal  and  interest  of  the  public 

debt,  and  the  acts  amendatory  thereof,  passed  April  7, 1857,"  be  and  the 

•aTinf  daiiM.      game  are  hereby  repealed :  Provided,  the  repeal  of  said  acts  and  parts  of 

tots  shall  not  afieot  any  liability,  civil  or  criminal,  growing  out  of  or  arifling 

(0)Bepealad.   Supplied,  Sop.  88, 84. 
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under  said  acts  or  parts  of  lusts^  or  either  of  them,  or  the  prosecution 
therefor  to  conviction  or  final  judgment,  agreeably  to  the  laws  hereto- 
fore existing. 

Seo.  XXII.     This  act  shall  take  effect  and  be  in  force  on  and  When  act  ukf 
after  the  first  day  of  June  next,  1858.  •^^ 

An  Aoi  to  ereate  a  linking  Axnd  for  the  payment  of  ihe  principal  and  interest  of  the 

pnblio  debt  of  Ohio. 

[Ftmed  and  tool  ^eelApraU,  1968,    KvoLBtaLTr.) 

(22.)  Seo.  I.  Be  it  enacted  hy  the  General  Auembly  of  the  State  of  g,,j^j,j^  f^^  ^j^ 
Ohioy  That  there  shall  be  and  hereby  is  created  a  sinking  fund  for  the  ated. 
payment  of  the  accruing  interest  of  the  public  debt  of  this  state,  and 
the  principal  of  the  same,  which  shall  be  styled  "thd  sinking  ftind  oS 
Uie  State  of  Ohio,"  and  shall  be  faithfully  applied  to  the  payment  of 
the  principal  and  interest  of  the  public  debt,  by  the  *' commissioners  of 
the  sinking  fund,"  agreeable  to  the  provisions  of  article  eight,  section 
seven  of  the  constitution  of  the  state  of  Ohio,  and  the  act  to  define  the 
powers  and  prescribe  the  duties  of  the  board  of  commissioners  of  the 
sinking  fund,  and  of  this  act. 

(23.)  Seo.  II.  The  said  sinking  ftind  shall  consist  of  the  net  an-  or  what  it  ahaii 
nual  income  of  the  public  works,  and  of  all  the  stocks  owned  by  the  conttet. 
state,  the  proceeds  of  sales  of  canal,  school  and  ministerial  lands,  the 
principal  and  proceeds  of  the  surplus  revenue  loaned  to  counties,  the 
proceeds  of  sales  of  any  or  all  the  shares  of  stock  held  by  this  state  in 
any  railroad  company,  canal  company,  or  turnpike  company,  and  also 
the  proceeds  of  the  sales  of  any  part  of,  or  all  the  public  works  of  this 
state,  whenever  the  same  may  be  sold,  and  of  such  further  sum,  to  be 
raised  by  taxation,  as  may  be  required  for  the  purpose  aforesaid.^ 

(24.)  Sec.  III.  Of  the  moneys  paid  into  the  sta^e  treasury  to  the  Howmuch applied 
credit  of  the  sinking  fund,  the  auditor  of  state  shall  annually  set  apart,  to  pay  public  tbt; 
as  a  specific  fiind  for  the  payment  of  the  principal  of  the  public  debt 
of  the  state,  according  to  the  requirements  of  article  eighth,  section 
seven,  of  the  constitution  of  the  state  of  Ohio,  an  amount  equal  to  the 
sum  of  one  hundred  thousand  dollars  in  the  year  eighteen  hundred  and 
fifty-three,  to  be  increased  yearly  and  each  and  every  year  thereafter, 
by  compounding  at  the  rate  of  six  per  cent,  per  annum  until  the  whole 
reimbursable  debt  of  the  state  shall  be  fully  paid;  which  ftmd,  so  set 
apart,  shall  be  applied  as  may  be  provided  by  law,  to  the  payment  of 
the  principal  of  said  debt,  but  shdl  not  be  applied  to  any  other  use  or 
purpose  whatever. 

(25.)  Sec.  IV.     The  amount  set  apart  under  the  provisions  of  the  g^u^^ 
preceding  section  of  this  act,  together  with  all  other  moneys  applicable 
to  that  object,  shall  be  applied  by  the  commissioners  of  the  sinking  ftind 
to  the  payment  of  the  public  funded  debt  of  this  state,  and  to  no  other 
use  or  purnose  whatever;  and  all  bonds  or  certificates  of  the  public-  cancelation  o< 
funded  debt  so  paid,  shall  be  canceled,  and  conspicuously  written  on  bonds,  etc.; 
the  face  thereof,  "paid,"  with  the  date  of  such  payment,  and  under- 
signed by  the  commissioners  of  the  sinking  fund,  and  shall  also  be 
taken  from  the  proper  accounts  upon  the  individual  and  general  stock 
ledgers,  and  entered  in  account  of  "  public  debt  paid,"  specifying  the  Aooonnta  thereoc 
particular  stock  or  loan,  the  number  and  date  of  the  certificate  so  paid, 
the  amount,  rate  of  interest,  time  at  which  it  was  made  redeemable, 
and  in  whose  name  standing  when  paid;  and  all  such  certificates  so 

1  This  section  and  law  seems  to  sapersede  the  provisions  of  the  act  of  Maroh  tp 
I84«.     Swan's  K.  S.  774,  775. 
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paid  and  canceled,  shall  be  duly  filed  in  the  office  of  said  commis- 
sioners. 

The  ^J  *;  ^  (26.)  Sec.  V.  It  is  hereby  made  the  special  duty  of  the  auditor 
^  ^  of  state  and  the  treasurer  of  state,  to  keep,  at  all  times,  and  under  all 
circumstances,  the  moneys  belonging  to  the  sinking  fund  inviolate,  and 
to  have  special  care  that  no  money  belonging  to  the  sinking  iund  be 
used,  transferred,  or  applied,  at  any  time,  or  under  any  circumstances, 
to  any  other  purpose  than  the  payment  of  the  principal  and  interest  of 
the  public  funded  debt  of  this  state,  and  if  from  any  cause  at  any  time 
the  sinking  fund  shall  not  be  equal  in  the  amount  of  money  in  the 
treasury  to  the  requirements  of  the  constitution  and  laws  of  the  state, 
and  the  payment  of  the  principal  and  interest  of  the  public  iunded  debt 

And  defldoncy      of  the  State,  as  SO  required  for  any  ensuing  year,  the  said  auditor  of 

Pjwr^  tor  hj  q^^  jg  required  to  cause  such  an  amount  to  be  raised  as  may  be  ade- 
quate thereto,  either  by  a  sufficient  increase  of  the  state  tax  applicable 
to  that  subject,  being  placed  upon  the  tax  duplicate,  or  by  a  sale  of 
property  owned  by  the  state ;  such  sale  to  be  first  authorized  by  law,  or 
by  joint  resolution  of  the  general  assembly,  enabling  the  commissioner!^ 
of  the  sinking  fund  to  effect  the  sale  of  any  part,  or  all  of  the  stocks 
or  bonds  held  by  the  state. 

ActerepMiad.  (27.)  Sec.  VI.     That  an  act  entitled  "an  act  to  create  a  sinking 

fund  for  the  payment  of  the  principal  and  interest  of  the  public  debt 

Swan*!  B.  8.,  iH,  of  Ohio,''  passod  March  14,  1853,  and  an  act  passed  May  1,  1854,  en- 

^^'  titled  "an  act  supplementary  to  and  amendatory  of  an  act  to  create  a 

sinking  fund  for  the  payment  of  the  principal  and  interest  of  the  pub- 
lic debt  of  Ohio,"  passed  March  14, 1853,  and  to  repeal  certain  sections 
of  said  act,  and  to  amend  the  eighth  section  of  the  act  entitled  "an  act 
to  define  the  duties  of  the  commissioners  of  the  sinking  fund,"  passed 

68  ▼.  Stat  210.      April  19,  1852,  and  section  three  of  an  act  making  appropriations  for 

64 T.  Stet. lOL  the  year  one  thousand  eight  hundred  and  fifty-six;  also,  an  act  entitled 
"an  act  in  addition  to  the  act  to  create  a  sinking  ^nd  for  the  payment 
of  the  principal  and  interest  of  the  public  debt,  and  all  acts  amenda- 
tory thereof,"  passed  April  11,  1857,  be  and  the  same  are  hereby  re- 

ProTiisd,  eto  pealed :  Provided,  that  the  repeal  of  said  acts  shall  not  afiect  any  lia- 
bility, civil  or  criminal,  growing  out  of  or  arising  under  said  acts,  or 
either  of  them,  or  the  prosecution  of  them  to  conviction  or  final  judg- 
ment, agreeably  to  the  law  heretofore  existing. 

^  Mt  t$km  Sec.  VII.     This  act  shall  take  effect  and  be  in  force  on  ani^ 

afler  its  passage. 

An  Act  prescribing  the  duties  of  oanAl  ftind  oommissioners,  or  their  agents,  in  trans 
fer  of  Ohio  canal  stocks^  standing  in  the  names  of  deceased  persons. 

[PomkI  <Md  toot  ^MtJoiHiary  31,  1831.    29  vol.  fibrf.  8M.    amm,  760.] 

S^d^^t/***"      (28.)  Sec.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 
tnuwferred.  Ohio,  That  the  commissioners  of  the  canal  fiind,  or  their  agent  or 

agents,  duly  authorized  and  constituted  by  the  said  commissioners,  are 
hereby  authorized  to  permit  transfers,  of  all  or  any  Ohio  canal  stocks, 
standing  in  the  name  of  any  person  or  persons  who  have  died,  or  may 
hereafter  die,  to  be  made  by  the  executor  or  executors,  administrator  or 
administrators,  of  such  deceased  person  or  persons,  he  or  they  having 
first  exhibited  to  the  said  commissioners,  agent  or  agents,  1^11  proof  of 
their  representative  character,  by  the  exhibition  of  letters  testamentary, 
or  letters  of  administration,  properly  authenticated,  accordinj?"  to  the 
laws  of  the  state,  territory,  district  or  government,  where  said  testator 
or  intestate  died,  and  said  letters  testamentary  or  letters  of  adjniuistra* 
tioD  were  granted  and  taken  out. 
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CHAPTER  25. 

COMMISSIONERS  OP  COUNTY. 

iwnoM  RcnoN 

1.  Number  of  board;  term  of  office;  general   20.  Repealing  daiue. 

powers.  21.  May  build  bridges  Jointly  In  certain  c 

S.  Jint  term  in  new  conn^.  22.  To  Bubscribe  ibr  newspapers. 

8.  Term  to  fill  Tacancy.  23.  Beport  of  prosecuting  attorney  to  comais- 

4.  Belatlre  terms,  bow  determined.  sloners. 

5.  Yacandes,  bow  filled.  24.  Beport  of  clerk  common  pleas. 

6.  Official  oath.  26.  Beport  of  sheriiT. 

7.  Powers  and  dutiee.  26.  Beport  of  treasurer. 

8.  To  bold  four  sessions  annually.  27.  Duty  of  county  commissioners  tbereon. 

9.  Minority  considered  a  quorum.  28.  Penalty  for  neglecting  foregoing  prorlsioni. 
10.  Their  duties  at  the  Sept.  session.  29.  Penalty  as  to  clerk. 

IL  To  contract  Ibr  public  Dufldings,  poor  houses,  30.  Hay  buy  and  sell  lands. 

bridges,  etc.;  tax  for  building  bridges  de-  31.  Bond  of  county  commissoners. 

stroked.  82,  83.  How  purchases  and  contracts  entered 

15.  To  autWiie  the  auditor  to  contract  for  re<  into. 

pairs,  etc  84.  When  ooutracts  Talld. 

13.  Power  to  compound  debts,  flnee,  etc  86.  Erection  and  repair  of  bridges  and  culrerts. 

14.  Ko  commissioner  to  be  a  contractor,  etc  86.  To  report  to  com.  pleas  who  cause  ezamlna- 

16.  To  adminlstor  oaths,  etc.  tlon,  etc 

16.  To  proride  a  place  for  holding  court.  87.  Claims  of  commissioners  to  be  examined, 

17.  To  brinf  suits  in  certain  cases.  etc.,  before  paid. 

18.  Appeal  from  decision  of  oo.  commisstonen.  88.  How  claims  against  county  allowed  and  paid. 

19.  lUBOondact  In  office 

An  Aet  establishing  boards  of  ooiinty  eommissioners,  and  prescribing  their  duties. 
[Bused  Jforeft  12, 1868.    61voI  fiKat422.] 

(1.)  Section  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  Kumbar  of  boord 
of  OhiOy  That  there  Bhall  be  established,  in  each  organized  county  in 
this  state,  a  board  of  county  commissioners,  to  consist  of  three  persons, 
to  be  elected  by  the  qualified  electors  thereof,  at  the  annual  election  in 
October,  who  shall  hold  their  offices  for  three  years,  except  as  herein-  — Ttem  of  office, 
after  provided ;  and  are  hereby  authorized  ana  empowered  to  do  and  —General  powers, 
perform  all  such  duties  as  now  are,  or  hereafter  may  be,  required  of 
them  by  law.  ^ 

(2.)  S^c.  11.    That  the  commissioners  first  elected  in  any  new  county  Fiivt  term  in  new 
in  this  state,  shall  hold  their  office  for  the  term  of  one,  two  and  three  ®*^^*y- 
jetLTS ;  to  be  by  them  determined  by  lot  at  their  first  session. 

(3.)  Sec.  III.     That  whenever  it  becomes  necessary  to  elect  a  com-  Term  to  nn  Ta- 
missioner   to   fill   any  vacancy  occasioned  by  death,   resignation   or  **"*^* 
removal,  the  person  elected  shall  hold  his  office  for  the  unexpired  pe- 
riod for  which  his  predecessor  was  elected  and  uQtil  his  successor  if> 
elected  and  qualified. 

(4.)  Sec.  IV.  That  when  it  shall  become  necessary,  in  any  county,  ^''^•^^Ji 
to  elect  a  county  commissioner,  for  the  ftill  term  of  three  years,  and  at  **°^  ^* 
the  same  time  to  elect  one  or  more  for  a  shorter  period  than  the  Ml 
term  of  service,  in  that  office,  the  person  having  the  highest  number  of 
votes  shall  be  deemed  to  have  been  elected  for  the  longest  period,  and 
the  person  having  the  next  highest  number  of  votes  shall  be  considered 
to  have  been  elected  for  the  second  longest  period,  and  the  person  hav- 
ing the  third  largest  number  of  votes  shall  in  like  manner  be  deemed 
to  nave  been  elected  to  said  office  for  the  shortest  period :  Provided, 
that  when  two  or  more  candidates  for  that  office  shall  have  the  highest 
and  an  equal  number  of  votes,  it  shall  be  the  duty  of  the  clerk  and 

1  See  note  under  seo.  (6)  of  this  Chapter. 
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justices  of  the  peace,  who  shall  open  and  certify  the  returns,  to  deter- 
mine, by  lot,  who  of  such  candidates  shall  be  deemed  elected,  and  the 
period  for  which  each  shall  serve,  not  exceeding  the  term  of  service 
designated  by  law. 

(5.)  Sec.  V.  That  whenever  there  shall  be  a  vacancy  in  the  office 
of  county  commissioner  from  death,  resignation,  removal  or  any  cause 
other  than  the  expiration  of  the  term  for  which  he  wiis  elected,  and  the 
interest  of  the  county  shall  require  such  vacancy  to  be  filled  before  the 
next  annual  election,  the  probate  judge,  auditor,  and  county  recorder 
of  such  county,  or  a  majority  of  them,  shall  meet  at  the  seat  of  jus- 
tice of  the  county,  and  appoint  one  or  more  commissioners,  as  the 
case  may  require,  who  shall  continue  in  office  until  the  next  annual 
election,  ana  until  the  commissioner  or  commissioners  then  elected 
shall  be  qualified,  and  no  longer;  and  the  absence  of  any  commissioner 
from  the  county  for  six  months  in  succession,  shall  be  deemed  a  resig- 
nation of  the  office. 

(6.)  Seo.  YI.  That  before  any  commissioner  shall  enter  upon  the 
duties  of  his  office,  he  shall  take  an  oath  or  affirmation,  before  some 
person  authorized  to  administer  the  same,  fiEUtliiully  and  impartially  to 
discharge  the  duties  of  a  commissioner  in  the  county  in  which  he  re- 
sides, ^  and  deposit  a  certificate  thereof  with  the  county  auditor  of  the 
proper  county,  to  be  by  him  filed  and  carefully  preserved. 

(7.)  Sec.  VII.  That  the  board  of  commissioners,  in  the  several 
counties  of  this  state,  shall  be  capable  of  suing  and  being  sued,  ^  plead- 
ing and  being  impleaded,  in  any  court  of  judicature,  within  this  state; 
and  they  are  hereby  authorized  and  required  to  ask,  demand  and  re- 


OOdaloAtb. 


Powwi  And 


1  On  the  formation  of  a  new  county,  the  county  oommisaionera  of  any  of  the  conntiea 
from  which  the  new  county  is  formed,  who  reside  within  iU  limits,  cease  to  be  commis- 
sioners of  the  old  county,  unless  they  remoye  within  it.  The  State  t.  Zanfflien,  17 
Ohio  Rep.  185.  But  where  in  taking  a  part  of  Allen  eounty,  in  the  eiwotion  of  the 
county  of  Auglaise,  the  places  of  residence  of  two  of  the  commissioners  of  AUon 
fell  within  the  limits  of  Auglaize,  but  they,  after  that  continuing  to  discharge  their 
duties  as  commissioners  of  Allen,  appointed  a  treasurer  therefoiv-held  that  they 
were  commissioners  de  faeto  of  Allen,  after  the  passage  of  the  aeit  ereeting  Auglaiu, 
and  at  the  time  they  made  the  appointment.     The  i^Me  t.  Jaoobe,  17  Oiiio  Bep.  14^ 

S  The  board  of  commissioners  of  a  county  are  not  liable  in  their  gviim  corporate 
eapaoity,  either  by  statute  or  at  common  law,  to  an  action  for  damages  for  Injury  re- 
sulting to  a  private  party,  by  their  negligence  in  the  discharge  of  their  official  func* 
tions.  {The  Oommimionen  of  Brovm  Co*mtif  v.  Butt,  2  Ohio  Rep.  848,  OTerruled.)  'Tht 
Qmmienonere  of  HemiUtm  CotMty  r.  Mighlee,  7  Ohio  St.  Rep.  109. 

This  statute  does  not  in  terms  declare  or  constitute  either  the  eounty  or  the  board 
of  county  commissioners  a  body  corporate  proper;  but  it  clothes  the  board  with  on« 
corporate  capacity ;  that  of  suing  and  being  sued ;  and  this  is  followed  immediately 
by  a  speoiiioation  of  the  matters  in  reference  to  which  the  board  may  sue ;  but  th( 
atatnte  is  entirely  silent  as  to  the  matters  in  reference  to  which  it  may  be  sued.  And 
it  is  worthy  of  notice  Ihat  this  statutory  enumeration  of  the  matters  in  respect  to 
which  the  board  of  commissioners  may  sue,  is  confined  to  matters  of  contracu  At 
to  all  actions  or  subject  matter  of  actions  sounding  in  tort,  the  statute  is  silent. 

While  it  may  be  granted  that  inasmuch  as  the  board  of  eounty  oommissioners  may 
sue  on  all  causes  of  action  arising  out  of  the  contracts  which  it  is  by  law  authorized 
to  make,  it  may  be  fairly  and  reasonably  implied  that  it  may  be  sued  on  all  causes  of 
action  originating  in  such  contracts,  wo  can  see  no  just  ground  for  the  farther  impli- 
cation from  this  statute,  that  the  people  of  the  county  shall  also  be  made  answerable 
for  the  torts  committed  by  the  board  or  its  members,  while  in  the  discharge  of  official 
functions.  In  the  view  which,  on  principle,  we  take  of  this  statute,  we  arc  supported 
by  the  case  of  Chmmieeumert  of  Gallia  Countif  t.  ffoloomb,  7  Ohio  Rep.  282.  Per  Brink - 
erhoff,  J.,  lb.  116, 116. 

The  commissioners  of  a  county  may  sue  for  and  recover  money  due  to  the  county. 
The  State  T.  Piatt  et  aL,  15  Ohio  Rep.  15.    See  note  to  section  566  of  the  Code. 

Where  a  claim  against  a  county  is  created  by  statute  and  to  be  paid  by  the  county 
upon  the  allowance  of  the  county  commissioners,  if  the  claim  is  in  part  aUowed 
by  the  commissioners,  the  remedy  of  the  claimant  is  to  appeal  to  the  court  of  com- 
mon pleas;  and  in  such  case  ho  can  not  sue  at  common  law.  Shepard  t.  Th* 
Commienonen  of  Darke  Cbim^,  B  Ohio  St.  Rep.  854. 
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cover,  by  suit  or  otherwise,  any  sum  or  sums  of  money  or  other  prop- 
erty, due  to  such  county  on  account  of  advances  made  by  them  on  any 
contract  with  any  person  or  persons,  for  the  erection  or  repairs  of  any 
public  buildings  or  bridges,  or  any  other  contract  which,  by  the  pro- 
visions of  this  act,  they  are  authorized  to  enter  into ;  and,  in  like  man- 
ner, to  sue  for,  and  recover  in  money,  the  value  or  amount  of  any  labor 
or  article  of  value,  subscribed  instead  of  money,  to  aid  in  erecting  or 
repairing  public  buildings  or  bridges,  where  such  labor  or  article  of 
Taiue,  upon  their  requisition,  shall  not  have  been  performed,  delivered 
or  paid  in  a  reasonable  time;  and  the  money  so  recovered,  in  either  of  * 
the  above  cases,  shall  be  by  them  paid  into  the  treasury  of  the  county; 
and  they  shall  take  the  tareasurer's  receipt,  and  file  the  same  with  tne 
auditor  of  the  county. '  a 

(8.)  S*o.  VIII.    That  the  board  of  county  commissioners  shall  hold  To  hold  to  •«» 
four  sessions  annually,  at  the  seat  of  justice  of  their  respective  coun- 
ties, commencing  on  the  first  Mondays  of  March,  June,  September  and 
December,  at  all  of  which  they  shall  transact  any  business  which  now 
is,  or  may  hereafter  be,  requl]^ML  of  them  by  law. 

(9.)  Sjbo.  IX.    That  whenever  a  majority  of  the  board  of  county  ^^^  oondd- 
•ommissioners  shall  meet  agreeably  to  the  provisions  of  this  act,  or  at       *  ««>"»"> 
any  other  time  when  they  may  be,  by  law,  required  to  meet  for  the 
transaction  of  business,  they  shall  constitute  a  quorum  for  the  transac- 
tion of  business. 

(10.)  Soa  X.  That,  at  the  September  session,  the  commissioners  shall  Ai  amended  and 
examine  and  compare  the  accoants  and  vouchers  of  the  county  auditor  and  &i860^7  ▼' T^*^ 
treasurer,  count  tne  funds  in  the  treasury,  and  direct  the  auditor  to  publish  ,^^^^  *dvLiim  §k 
an  exhibit  of  the  receipts  and  expenditures  for  the  past  year.  Sept  MiiioB* 

(11.)  Seo.  XI.     That  the  commissioners,  at  any  of  their  stated  ses-  to  contract  for 
sions,  or  at  any  extra  session  which  they  are  hereby  authorized  to  hold  SSSr'homeS^*'*^ 
for  the  purpose,  may  make  any  necessary  order  or  contract  in  relation  to  widg«»»  ©to. 
the  building,  finishing,  furnishing  or  repairing  the  public  buildings,  ^ 
poor  houses  or  bridges,  the  improvement  or  inclosure  of  the  public 
grounds,  the  maintenance  and  support  of  idiots  or  lunatics,  or  the 

1  See,  M  to  eommissionen  of  Hamilton  ooonty,  "  an  aot  relating  to  the  duties  and 
powers  of  the  county  eommissloners  of  Hamilton  oonnty/'  passed  February  24, 1848 
(46  vol.  Looal  Laws,  260).  It  requires  contracts  for  an  outlay  of  money  exceeding 
fifty  dollars,  to  be  given  out  to  the  lowest  bidder,  after  twenty  days'  notice  in  one  or 
more  newspapers,  etc.;  ezoepting,  however,  goods  for  the  inmates  of  the  jail,  or  cases 
of  urgent  necessity.  It  also  relates  to  the  public  ground  for  public  buildings,  and  to 
gates  and  tolls  on  certain  roads,  ete.  See  luso  as  to  power  of  county  commissioners 
of  Hamilton  eoitnty  over  oertAin  roads  and  bridges  {4a  vol.  Local  Laws,  147).  As  to 
Hamilton  and  Cuyahoga  counties,  an  act  was  passed  April  20, 1852  (51  vol.  Local 
Laws,  3),  authorising  the  commissioners  to  erect  public  buildings,  either  by  contract 
or  otherwise,  and  to  sell  and  convey  any  public  buildings  belonging  to  the  county, 
when  the  sanio  are  unnecessary  and  not  needed  for  public  use.    See'seo.  (iSO.) 

They  are  also  authorized  to  employ  persons  (sentenced  to  imprisonment  in  the 
county  jail  at  hard  labor),  in  the  erection  of  oounty  buildings,  or  other  public  work 
within  the  limits  of  the  proper  oounty,  under  the  direction  of  the  commissioners. 

As  to  eontraets  for  outlay  of  money,  see  sec.  (32)  et  $eq,  of  this  Chapter,  which  are 
now  in  foroe  in  Hamilton  oounty  and  throughout  the  state. 

S  A  eontract  for  building  a  oourt  house  in  a  workmanlike  manner  recited  that  the 
eounty  commissioners  agreed  to  superintend  the  work.  It  was  held  that  such  super- 
intendence was  not  a  condition  to  be  performed  precedent  to  the  commencement  and 
progress  of  the  work ;  and  the  appointment  of  a  superintending  agent,  and  the  fact 
of  hit  approbation  of  the  work  did  not  dispense  with  the  covenant  to  do  the  work  in 
the  manner  stipulated  in  the  contract.     6reen€  v.  State,  8  Ohio  Rep.  310. 

Que9tioH. — HVhether  ^e  agent  in  such  case  may  be  appointed  oy  word  of  mouth? 
Id.%b. 

The  commissioners  are  required  not  only  to  provide  publie  buildings,  but  also  to 
famish  everything  necessary  to  be  used 'and  employed  in  the  public  administration 
of  justiee,  and  are  chargeable  with  the  purchase  of  a  press  for  the  seal  of  the  oourt* 
The  Gmmimionenof  TnmbnU  Qnmtg  v.  HvtehiM,  11  Ohio  Rep.  368. 
(a)  Repealed.    Supplied,  Sup.  d9. 
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expenditure  of  the  three  per  centutii  fund,  within  their  countieS;  and 
if  any  bridge  or  bridges  within  any  county  has  or  have  been  oi  shall 
become  destroyed  by  fire,  flood  or  any  other  means,  the  county  com- 
missioners may  contract  for  the  rebuilding,  or  appropriate  money  to 
the  rebuilding  of  such  bridges  so  destroyed,  if  they  believe  the  public 
—TaxforiraUdiiig  interest  will  be  subserved  thereby.     And  said  commissioners  shall  levy, 
brioge*  destroyed.  ^  ^^^  g^^^^  manner  as  other  county  taxes  are  levied,  in  addition  to  the 
half  mill  now  allowed  by  law  to  be  assessed  for  bridge  purposes,  a  tax 
sufficient  to  pa^  the  sum  of  money  they  may  appropriate  to  tibe  rebuild- 
ing of  such  bridge  so  destroyed. 
To  aathoriM  th«      (12.)  Sso.  Xll.     That  the  coonty  commissioners  be  and  thoy  are 
Sn^^^^rep^  hereby  authorized  to  empower  the  county  auditors  of  their  respective 
«^  counties  to  contract  for  the  making  of  such  repairs  or  improvements  on 

the  public  buildines  or  publio  grounds  of  their  counties  as  may  be 
necessary:  Provided,  the  costs  of  such  repairs  or  improvements  shall 
not  exceed  fifW  dollars. 
Powor  to  com-         (13.)  Seo.  XIII.     That  the  county  commissioners  of  their  respect- 
p^]iddebtf,fliM8,  jyg  counties  shall  have  power  to  compound  for  or  release  in  whole  or  in 
part  any  debt,  judgment,  fine  or  amercement  due  to  their  county  and 
for  the  use  thereof,  except  in  cases  where  thev,  or  either  of  them,  are 
personally  interested ;  and  whenever  said  commissioners  shall  compound 
for  or  release  in  whole  or  in  part  any  debt,  judgment,  fine  or  amerce- 
-  ment,  as  aforesaid,  they  shall  enter  upon  their  journal  a  statement  of 

the  facts  in  the  case  and  the  reasons  that  governed  them  in  making  such 
release  or  composition :  Provided,  however,  that  it  shall  be  unla\«ful  for 
the  county  commissioners  of  the  several  counties  hereafter  to  compound 
for,  remit  or  release,  either  in  whole  or  in  part,  any  penalty,  fine,  or 
judgment  incurred,  assessed  or  rendered  under  any  law  to  regulate  or 
restrain  the  vending  or  giving  away  of  spiritous  liquors  or  the  keep- 
ing of  taverns. 
No  oommtorioner  (14.)  Sbo.  XIV.  That  no  Commissioner  shall,  directly  or  indirectly, 
•to.  '  as  contractors,  be  concerned  in  any  contract  for  work  to  be  done,  or  ma- 

terial to  be  furnished  for  the  county,  under  the  penalty  of  two  hundred 
dollars,  to  be  recovered  by  a  civil  action  for  the  use  of  the  county;  and 
such  commissioner  shall  moreover  forfeit  any  compensation  he  was  to 
receive  on  such  contract,  anything  in  the  same  to  the  contrary  notwith- 
standing. 
To  adminiiter  (15.)  Seo.  XV.     That  the  commissioners,  or  either  of  them,  are 

oAtht,  etc  hereby  authorized  and  empowered  to  administer  all  oaths  or  affirma- 

tions necessary  in  discharging  the  duties  of  their  respective  offices. 
ToproTid«»piMo      (16.^  Sec.  XYI.     That  until  proper  buildings  are  erected  at  the 
for  holding  court,  pj^ce  fixed  on  for  the  permanent  seat  of  justice  in  any  county,  it  shall 
be  the  duty  of  the  county  commissioners  to  provide  some  suitable  place 
for  holding  the  courts  of  such  county.^ 
To  bring  mUto  in      (17.)  Seo.  XVII.     That  in  all  cases  where  any  bridge,  or  any  state 
certain  CAM         ^^  county  road  or  public  building,  the  property  of  any  county  within 
this  state,  shall  be  injured  or  destroyed  by  any  person  or  persons,  it 
shall  be  the  duty  of  the  board  of  county  commissioners  of  the  proper 
county  in  which  such  bridge  or  publio  building  is  situate  to  sue  for  and 
recover  of  such  person  or  persons  such  damages  as  shall  have  accrued 
by  reason  thereof;  and  the  money  so  recovered  shall,  when  collected  by 
the  proper  officer,  be  paid  into  the  treasury  of  the  proper  county,  and 

I  Bat  the  place  prorided  need  not  be  a  building  erected  ezpresaly  for  the  purpose. 
The  commissioners  may  rent  a  room  or  bailding  to  hold  the  courts  in,  until,  in  tht 
exercise  of  a  sound  discretion,  they  may  deem  it  necessary  (see  sec.  1,  Chap.  93)  to 
build  a  court  house.  The  same  may  -e  said  of  public  offices.  ^jMirte  Black,  1  Ohio 
St.  Rep.  30,  34. 
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sball  be  appropriated  by  the  commissioners  thereof  to  the  repairing  or 
rebuilding  of  such  bridge  or  public  building.  ^ 

(18.)  Sec.  XVIII.  That  if  any  person  or  persons  shall  conceive  ^Jg^J^™  ^ 
him,  her  or  themselves  aggrieved  by  the  decision  of  the  county  com-  °  ***  **"' 
missioners  in  any  case,  such  person  or  persons  may,  within  fifteen  days 
thereafter,  appeal  to  the  next  court  of  common  pleas,  notifying  the 
commissioners  of  such  appeal  at  least  ten  days  before  the  time  of  trial, 
which  notice  shall  be  in  writing,  and  delivered  personally  to  the  com- 
missioners, or  left  with  the  auditor  of  the  county,  and  the  said  court 
shall,  at  their  next  session,  hear  and  determine  the  same,  which  de- 
cision shall  be  final.  ^  . 

(19.)  Sec.  XIX.     That  if  any  commissioner  shall  be  guilty  of  any  Miwoiidiiet  iiiof> 
misconduct  in  office,  he  shall,  on  conviction  thereof,  by  indictment  be-  ^^ 
fore  the  court  of  common  pleas  of  the  proper  county,  be  immediately 
removed  from  office,  and  fined,  at  the  discretion  of  said  court,  in  any 
sum  not  exceeding  four  hundred  dollars,  with  costs,  which  fine  shall  be 
paid  into  the  county  treasury  for  the  use  of  the  county. 

(20.)  Sec.  XX.     That  the  act  entitled  ''an  act  establishing  boards  BepeaUng  cUom. 
of  county  commissioners,'^  passed  March  5,  1831,  and  the  amendatory  swan,  205,208 
<ict8  thereto  passed  February  25,  1833,  February  28,  1834,  March  14, 
1836;  also  the  act  entitled  "an  act  authorizing  county  commissioners  to  41  t.  Stat.  8& 
remit  fines  in  certain  cases,"  passed  March  13,  1843 ;  also  the  act  en- 
titled "  an  act  to  provide  for  filling  vacancies  in  the  board  of  county  51  ▼.  stat.  264. 
commissioners,  and  prescribing  their  powers  and  duties  in  certain  cases, 
passed  April  30, 1852,  be  and  they  are  hereby  repealed :  Provided,  that 
the  acts  done,  obligations  incurred  and  rights  acquired  under  the  pro- 
visions of  said  acts  repealed  shall  remain  and  be  in  no  wise  altered  or 
affected  by  this  act:  provided,  further,  that  nothing  in  this  act  shall  be 
80  construed  as  to  affect  the  term  of  office  of  any  commissioner  hereto- 
fore elected  and  qualified. 

An  Aet  to  authorise  the  commissionera  of  two  or  more  oounties  to  build  bridges 
jointly  in  oertain  cases. 

Pomai  Mag  1, 1862.    iOttoLStat.  278.] 

(21.)  Sec.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  of  May  bufld  bridges 
Ohio,  That  whenever  it  shall  become  necessary,  for  the  public  conveni-  ^2lS^  ^  **^*" 
ence,  to  bridge  any  stream  of  water  which  shall  be  on  or  near  the  lines 

1  Before  the  passage  of  the  act  of  March  14, 1836  (Swan's  Stat.,  old  Ed.,  165),  which 
was  in  the  identical  langoage  of  this  section,  it  was  held  that  the  commissioners  of 
the  county  could  not  sue  for  willful  injuries  done  to  bridges ;  and,  it  was  said,  they 
eould  not  sue  those  who  willfully  or  carelessly  injured  or  destroyed  roads.  The  Com" 
■MMumert  of  QaUia  County  r.  Holeomb  et  al.,  7  Ohio  Rep.  (part  1)  232. 

S  Ever  since  1824  (22  r.  Stat.  266),  the  right  of  appeal  from  the  decision  of  the 
board  of  commissioners  has  been  allowed.  The  law  of  1824  was  incorporated  into 
Che  law  of  1831,  and  into  this  present  section.  Per  Swan,  J.,  Shepardy,  The  Commit' 
tiouen  of  Darke  Ootmtif,  8  Ohio  St.  Bep.  357. 

An  appeal  lies  to  the  court  of  common  pleas  from  the  decision  of  the  commission- 
ers, on  a  contract  to  erect  a  bridge,  when  the  latter  refuse  to  allow  the  claim  of  the 
persons  employed  by  them.  TJ^  Commitawnere  of  Clermont  County  v.  Rohh  et  aU,  5 
Ohio  Rep.  490. 

Where  a  claim  against  a  county  is  created  by  statute,  and  to  be  paid  by  the  county 
upon  the  allowance  of  the  county  commissioners,  if  the  claim  is  in  part  allowed  by 
them,  the  remedy  of  the  claimant,  if  not  satisfied  with  their  determination,  is  to  ap- 
peal to  the  court  of  common  pleas ;  and  in  such  case  he  can  not  sue  at  common  law. 
Shepard  y.  The  Commiteioners  of  Darke  Cotrnty,  8  Ohio  St.  Rep.  857. 

Whenever  the  board  of  commissioners  are  authorized  to  allow  or  reject  olaiin« 
against  the  county,  the  party  aggrieyed  may  appeal.    lb.  357. 

When,  upon  appeal,  tne  court  order  money  to  be  paid,  that  order  must  be  directed 
to  the  auditor,  not  to  the  commissioners ;  for  which  see  Auditor  of  Couittt,  13th  sec- 
tion, and  The  Commietionere  of  Clermont  County  v.  Bohh  et  aL,  5  Ohio  Rep.  490. 
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of  two  or  more  counties,  which  said  conDtiea  shall  be  trayened  by  the 
road  or  roads  on  which  said  bridge  is  needed,  it  shall  be  lawful  for  tho 
commissioners  of  such  counties  interested  to  build  or  authoiize  the 
building  of  such  bridge  jointly,  to  be  paid  for  in  proportion  as  said 
commissioners  may  agree  upon. 

An  Act  to  authorise  county  oommiMionen  to  inbsoribo  for  newspapers. 
[Ikm$d  March  7, 1860.    48  vol.  £M.  66.) 

To  ratMcribe  tv      (22.)  Sec.  I.     Se  it  efiKicted  hy  the  General  Assemhfy  of  the  State  of 
"•^■'***"*  Ohioy  That  the  county  commissioners  of  each  county  in  this  state  be 

and  they  are  hereby  authorized  and  required  to  subscribe  for  one  copy 
of  the  leading  newspapers  of  each  political  party,  printed  and  published 
in  each  county,  and  cause  the  same  to  be  bound  and  filed  in  the  audit- 
or's office  as  public  archives,  for  the  gratuitous  inspection  of  the  citi- 
zens of  such  county. 

An  Aet  requiring  annual  settlements  by  oonnty  offioers. 
[PtaMdlToroik  28,1060.    40  voL  0fai<.  66.] 

Baport  of  prose-      (^^l  ^^^'  ^'    ^^  ^  enacted  hy  the  General  Assembly  of  the  State  of 
SiSSiS^*^  OAm),  That  it  is  hereby  made  the  duty  of  the  prosecuting  attorney  of 
each  county  in  this  state  to  report  to  the  county  commissioners,  annually, 
at  their  June  session,  a  certified  statement  of  the  number  of  criminal 
prosecutions  pursued  to  final  conyiction  and  sentence,  under  his  official 
care,  in  the  court  of  common  pleas,  during  the  year  next  preceding  the 
time  of  making  such  statement,  naming  the  party  or  parties  to  each, 
and  the  amount  of  fine  assessed  by  the  court  in  each  case;  and  also  the 
number  of  recognizances  forfeited  duritig  the  same  period,  and  the 
amount  collected  in  each  case,  d 
Beport  of  daric         (24.)  Seg.  II.     That  the  clerk  of  the  court  of  common  pleas  in  each 
cem.  pleas.  oounty  shall  report  to  the  county  commissioners  at  their  June  session, 

annually,  a  certified  statement  of  the  amount  of  fines  assessed  by  the 
court  in  criminal  cases  during  the  year  next  preceding  the  time  of 
making  such  statement^  and  also  the  amount  of  fines  collected  during 
the  same  period,  naming  the  party  or  parties  to  each  case,  together  with 
the  statement  of  the  amount  of  funds  paid  by  him,  pursuant  to  law, 
into  the  county  treasury,  naming  the  source  or  sources  from  whence 
such  funds  were  derived ;  and  he  is  also  hereby  required  to  pay  over 
to  the  county  treasurer,  pursuant  to  the  third  section  of  an  act  entitled 
**an  act  for  the  disposition  of  unclaimed  costs,"  passed  March  18, 1839| 
all  unclaimed  costs  in  his  possession,  and  include  in  the  statement  re- 
quired as  above,  a  statement  of  the  amount  of  such  costs  so  by  him 
paid  into  the  county  treasury,  d 
Baport  of  shatUL  (25.)  Seo.  III.  That  the  sheriff  of  each  countv  shall  report  to  the 
county  commissioners  at  their  June  session,  annually,  a  certified  state- 
ment of  all  fines  and  costs  in  criminal  prosecutions,  collected  by  him 
during  the  year  next  preceding  the  time  of  making  such  statement,  on 
execution  or  otherwise,  and  the  amount  of  fines  and  costs  so  collected 
and  paid  over  by  him  to  the  clerk  of  the  court  of  common  pleas,  or  to 
the  coun^  treasurer,  d 

(26.)  Sec.  IV.  That  the  treasurer  of  each  county  shall,  at  the 
time  of  making  his  annual  settlement  with  the  county  commissioners, 
furnish  a  certified  statement  of  all  moneys  received  by  him  during  the 
year  next  preceding  the  time  of  making  such  statement,  designating  the 
several  sources  and  the  amount  from  each. 
Duty  of  oounty         (27.)  8eo.  Y.     The  county  commissioners  are  directed  to  eTamina 

•)  Bepealed.    Supplied,  Sup.  90.  91. 
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and  compare  the  seyeral  statements  rendered  as  above,  and  take  meas- 
ures to  rectify  the  same,  shonld  any  errors  or  discrepancies  be  discoy* 
ered;  and  after  such  examination,  the  county  auditor  shall  record  the 
several  statements  in  a  book  kept  specially  for  that  purpose. 

(28.)-Se0.  YI.  That  if  any  officer  named  in  the  first,  third  and  Pematy  tv  neg- 
fourth  sections  of  this  act,  shall  fail  or  neglect  to  perform  any  of  the  ^SiiSJJ^*^ 
duties  required  by  this  act  at  the  time  and  in  the  manner  specified, 
every  officer  so  failing  shall  be  liable  to  and  pay  a  fine  of  not  less  than 
fifty,  nor  more  than  one  hundred  dollars,  which  fine  shall  be  collected 
by  the  county  commissioners  by  a  suit  against  the  officer  so  failing  or 
his  sureties,  before  any  justice  of  the  peace  within  the  county,  in  an 
action  of  debt  in  tho  name  of  the  county,  and  upon  the  judgment 
rendered  in  the  case  no  stay  of  execution  shall  be  allowed. 

(29.)  Sec.  YII.  Should  the  clerk  of  the  court  of  common  pleas  ^^^  ^  ^ 
n^lect  to  pay  over  to  the  eounty  treasurer  the  moneys  required  by  the 
second  section  of  this  act,  and  also  all  unclaimed  costs  in  his  possession, 
as  required  by  the  third  section  of  the  act  of  March  18, 1839,  he  or  gSSJ**'"^^" 
his  sureties  shall  be  liable  te  and  shall  pay  a  fine  of  not  less  than  three 
noi*  more  than  five  hundred  dollars,  which  shall  be  collected  by  the 
county  commissioneiB  in  an  action  of  debt  in  the  name  of  the  county, 
i^ainst  such  clerk  or  his  sureties,  before  the  court  of  common  pleas. 

Ab  A«t  wafpiemwUry  to  the  act  fbrtker  to  prescribe  the  dntj  of  eounty  commie- 
lionen,  passed  April  8, 1866. 

iIim$dManhU,mHook^0ttUa9l,lB67,    64  vol.  Ahrf.  82.] 

(30.)  Sbo.  I.  Be  it  enacted  bv  the  General  Ammbly  of  the  State  of  J^*«v  «'  »u 
Omo^  That  the  commissioners  of  any  county  be,  and  they  are  hereby 
authorized,  whenever  in  their  opinion  the  public  interests  of  any  such 
county  would  be  promoted  thereby,  te  sell  and  dispose  of  any  roal  es- 
tate now  or  here^ter  acquired  by  any  county,^  and  also  te  purchase 
such  other  real  estate,  in  any  county,  as  the  commissioners  thereof  may 
deem  necessary  for  the  public  use :  Provided,  that  whenever  the  amount 
of  any  sale,  and  additional  appropriation  that  may  be  required  for  any 
specific  purpose,  shall  exceed  five  thousand  dollars,  the  question  of  sale 
and  appropriation  shall  first  be  submitted  to  the  qualified  voters  of  the 
county,  as  provided  in  section  three  of  the  "act  further  to  prescribe  '<**»*o.(»l 
Uie  duties  of  county  commissioners,''  passed  April  8, 1856.  a 

An  Act  farther  to  prescribe  the  duties  of  oonnty  commissioners. 
\F9m$dmdtooh^«atA:^%,li6^.    63  vol.  aa<.  163.] 

(31.)  Sbo.  I.  Be  it  enacted  hy  the  General  Assemhty  of  the  State  of  ®<**** ,  ^^^^T*** 
Ohio,  That  each  commissioner  of  a  county,  before  entering  upon  the  '*""""'*''*^ 
discharee  of  his  duties,  shall  enter  into  bond,  in  such  sum  as  shall  be 
required  by  the  judge  or  judges  of  the  court  of  common  pleas  of  the 
proper  county,  with  two  or  more  good  and  sufficient  sureties  to  be  ap- 
proved of  by  said  judge  or  judges,  conditioned  for  the  faithful  discharge 
of  his  official  duties,  and  for  the  payment  of  any  loss  or  damage  that 
may  happen  or  accrue  to  the  county  in  consequence  of  the  neglect  or 
faihure  of  the  said  commissioner  faithMly  to  perform  and  discharge  all 
the  duties  required  of  him  by  law.  b 

I  When  real  estote  b  vested  in  the  commissioners  of  the  county  for  general  pur- 
poses, they  have  the  same  power  to  dispose  of  it  as  individoals  have  of  their  prop* 
erty.— i(«yiio^  et  al,  ▼.  Oommisnonert  of  Stark  Com$Uy,  6  Ohio  Rep.  204. 

Ca)B«96el«d.   Supplied.  Sup.  86.  (6)  Bepealed.    Supplied,  Sup.  89, 90 
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How  poTchMw  (32.)  Seo.  II.     That  the  county  commissioners  of  any  county  shall 

Iwinntor^  *"'  °^*  make,  suffer,  or  cause  to  be  made  any  purchase  or  contract  foi 
any  outlay  of  money,  for  or  on  behalf  of  their  county,  the  estimated 
value  or  expenses  of  which  shall  exceed  one  hundred  dollars,  without 
first  causing  twenty  days*  notice  to  be  given  in  one  or  more  newspapers 
of  general  circulation  in  the  county,  that  proposals  will  be  received  for 
the  performance  of  any  job  or  work,  or  for  furnishing  any  goods,  wares, 
merchandise,  or  materials  for  said  county ;  and  the  said  county  com- 
missioners shall  make,  or  cause  to  be  made,  such  purchase  or  contract 
with  the  lowest  responsible  bidder,  upon  such  person  or  persons  giving 
bond  to  the  county,  with  security  to  be  approved  by  the  county  com- 
misioners,  that  the  work  will  be  faithMly  performed,  and  the  goods, 
wares,  merchandise,  or  materials  will  be  honestly  delivered  according 
to  contract ;  and  in  case  of  the  failure  on  the  part  of  such  person,  within 
a  reasonable  time  as  may  be  fixed  bv  the  commissioners,  to  entei 
into  bond,  with  the  security  aforesaid,  then  the  said  purchase  or  con- 
tract may  be  made  with  the  next  lowest  responsible  bidder,  upon  the 
same  conditions  and  limitations,  and  so  on  until  the  purchase  or  con 
tract  is  made  with  the  person  or  persons  who  will  undertake  the  same, 
giving  bond  and  security  therefor,  at  the  lowesj  price  and  in  the  best 
manner:  Provided,  that  Uiis  section  shall  not  be  construed  to  extend  to 
the  purchase  of  any  articles  necessary  to  any  of  the  county  oflScers  in 
the  discharge  of  the  duties  of  their  offices,  except  stationery  and  print 
ing :  And  provided  further,  that  the  said  commissioners  may,  never- 
theless, by  a  unanimous  vote,  entered  upon  the  minutes  of  their  pro- 
ceedings, and  stating  the  grounds  thereof,  dispense  with  the  operation  of 
this  section  in  cases  of  urgent  necessity,  when  the  estimated  expenses  or 
outlay  does  not  exceed  five  hundred  aollars :  Provided  fnrther,  that  all 
contracts  or  purchases  entered  into  in  contravention  of  the  provisions 
of  this  section,  shall,  as  against  the  county,  be  utterly  null  and  void,  a 
r33.)  Seo.  III.  That  the  county  commissioners  shall  not  hereafter 
make  any  purchase  or  enter  into  any  contract  or  engagement  for  the 
erection  of  any  infirmary,  courthouse,  bridge,  culvert,  or  any  other  public 
building  or  improvement  by  which  a  larger  amount  of  money  or  ex- 
pense is  involved  than  five  thousand  dollars,  without  first  submitting 
the  question  as  to  the  policy  of  such  outlay  or  expense  involved  therein 
to  the  qualified  voters  of  the  county,  either  at  the  annual  spring  or  fall 
election,  by  giving  public  notice  by  advertisement  in  one  or  more  news- 
papers of  general  circulation  in  said  county,  at  least  thirty  days  pre- 
vious to  said  election,  and  by  handbills  to  be  posted  up  in  at  least  five 
C*  lie  places  in  each  township  and  ward  in  said  county,  one  of  which 
dbills  shall  be  posted  up,  on  the  day  of  such  election,  at  each  of  th« 
places  for  holding  said  election ;  and  all  purchases  hereafter  made  oi 
contracts  entered  into  for  any  such  public  building  or  improvement  as 
aforesaid,  shall  be  absolutely  void  as  against  said  county,  unless  the 
policy  of  such  outlay  or  expense  shall  first  have  been  approved  by  a 
majority  of  the  votes  cast  at  such  election :  Provided,  that  nothing  in 
this  section  shall  be  so  construed  as  to  prevent  the  commissioners  of  any 
county  from  making  and  entering  into  any  contract,  and  appropriating, 
without  a  vote,  any  money  now  remaining  in  the  treasury,  to  the  pur- 
poses for  which  such  money  was  assessed  and  collected,  a 

(34.)  Seo.  IV.     It  shall  be  essential  to  the  validity  of  every  con- 

»•"<*  **  tract  entered  into  by  the  county  commissioners,  or  order  made  by  them, 

that  the  same  shall  have  been  assented  to  at  a  regular  or  special  session 

thereof,  and  entered  in  the  minutes  of  their  proceedings  by  the  auditor. 

(a)  Bepealed.    Supplied,  Sup.  86,  87. 
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(36.)  Sec.  V.i 
Seo.  VI.2 

(36.)  Ssa  VII.  It  shall  be  the  daiy  of  the  oouniy  oommissionen,  annn-  Ai  amended  Feb. 
ally,  on  or  before  the  second  Monday  in  June,  to  make  a  detailed  report  in  ^Siuyi^usf 
writing  to  the  court  of  common  pleas  of  the  county^  of  their  official  trans-  mt.  isT  '  * 
actions  during  the  year  aext  preceding  the  time  of  making  said  report,  To  report  com. 
giving  an  accurate  statement  of  the  financial  affiurs  of  the  county,  wnich  ^J^JT^^  ^^ 
shall  be  printed  at  the  expense  of  the  county,  as  directed  by  the  court  to  <»»  «c 

whom  the  same  is  made,  and  the  court  shall  cause  the  same  to  be  inves- 
tigated and  examined  by  two  suitable  persons  to  be  appointed  by  the  court 
and  the  prosecuting  attorney  of  the  county,  who,  in  case  of  any  violation  of 
law,  is  hereby  directed  to  cause  the  same  to  be  prosecuted  according  to 
the  nature  of  the  case.  €^  cufam  of  common 

(37.J  Seo.  VIII.    No  account  shall  be  allowed,  and  no  money  shall  Jte.f*b^?"SSd' 
be  paid,  for  any  services  rendered  by  any  county  commissioner,  or  any 
expenses  incurred  by  him,  other  than  his  compensation  allowed  by  law, 
until  the  same  shall  have  been  examined  by  the  prosecuting  attorney 
of  the  county,  certified  by  him  to  be  correct,  and  allowed  by  the  court 

of  common  pleas,  b  How  cUdma 

(38.)  Sec.  IX.    No  claims  against  the  county  shall  be  paid,  othar-  JJ^^^'J^*'' 
wise  tnan  upon  the  allowance  of  the  county  commissioners,  upon  the  ^ 

warrant  of  the  county  auditor,  except  in  those  cases  in  which  the 
amount  due  is  fixed  by  law,  or  is  authorized  to  be  fixed  by  some  other 
person  or  tribunal,  in  which  oases  the  same  shall  be  paid  upon  the 
warrant  of  the  county  auditor,  upon  the  proper  certificate  of  the  per- 
son or  tribunal  allowing  the  same :  Provided,  that  no  public  money 
shall  be  disbursed  by  the  county  commissioners,  or  any  of  them,  but 
the  same  shall  be  disbursed  by  the  county  treasurer,  upon  the  warrant 
of  the  county  auditor,  specifying  the  name  of  the  party  entitled  to  the 
same,  on  what  account,  and  upon  whose  allowance,  if  not  fixed  by  law. 
Sec.  X.a 

1  B«pea1ed  by  local  law  relating  to  powers  of  oommissioners  of  Hamilton  county, 
March  19, 1860,  57  vol.  SUt.  136.  It  was  as  follows :  That  it  shall  be  nnlawfal  for 
the  county  commissioners  to  enter  into  any  contract  for  the  erection  or  repair  of  any 
bridge  or  culvert,  the  estimated  expense  of  which  amounts  to  more  than  one  hundred 
doUarty  until  after  the  trustees  of  the  township  or  townships  in  which  the  proposed 
improvement  is  to  be  made,  and  the  county  surveyor  shall  nave  in  writing  certified 
that,  from  actual  examination,  they  believe  the  same  to  be  necessary  and  proper  for 
tht  convenience  of  the  public,  and  until  they  shall  have  caused  an  accurate  estimate 
of  the  cost  of  the  proposed  improvement  to  be  made  and  furnished  to  them  by  the 
•ounty  surveyor,  and  no  contract  for  the  making  of  the  said  improvement  for  a  sum 
greater  than  the  said  estimate  of  the  county  surveyor,  shall  be  binding  upon  the 
eonnty :  Provided,  that  the  said  commissioners  may,  nevertheless,  by  a  unanimous 
vote,  entered  upon  the  minutes  of  their  proceedings,  and  stating  the  grounds  thereof, 
dispense  with  the  operation  of  this  section  in  cases  of  urgent  necessity,  when  the 
eitunated  expense  or  outlay  does  not  exceed  two  hundred  dollars. 

?Bepealed:  65  v.  Stat.  103}  54  v.  Stat.  222.  It  reUted  to  deposits  of  fimds  by 
treasurer  of  county.    See  Chap.  120,  sees.  (37)  et  teq. 

s  Repealed :  54  vol.  Stat.  223.  It  provided  in  effect  that  sees.  1,  5,  6  and  8  shoul  ^ 
only  apply  to  Hamilton  county. 

(a)  Repealed.   BuppUed,  Sup.  88.  (b)  Bepealed,  68  r.  88.    Supplied.  Sup.  85. 
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CHAPTER  26. 
COMMON  OABBIEBS  AND  WABEHOtTSEMEN. 


1.  Tor  what  and  on  wbote  aeoodnt  tteftmbofttf  9.  AopmiM  allowitd. 

and  other  watercraft  liable.  10.  The  appeal,  and  prooeedlngf  fhereafter. 

t.  The  craft  or  ownei,  etc,  maj  be  proceeded  11,  12.  ChoMa  of  action  arifingont  of  thlsitata, 

against.  etc. 

8.  How  to  proceed  bj  euit  agahiit  the  craft.  13.  Bxpenees  of  detention,  etc.,  to  be  advanced 

4.  The  warrant  for  the  aelznre  of  the  craft ;  ita  before  property  aelzed. 

retom.  li.  Feee  of  iherifre  aetistant. 

6.  How  the  propertj  seised  maj  be  discharged.  16.  Items  of  expenses  retnmed ;  disposition  of 

6.  The  pleadlngh  judgment,   execution  and  money  adTanced. 
coats.  16.  Notice  of  sale  by  officer. 

7.  Proceedings  before  Justices  of  the  peace.  17.  Oarriers  and  warehoosemen  to  notuy  ownen 
t.  If  salt  be  commenced  without  eanse,  tha  of  receipt  of  property  ;— 

defendant  may  so  plead  or  giro  notice ;  18.  And  may  sell  it  after  six  months, 

trial,  judgment  and  execnti<m  thereon.  19,  20.  Disposition  of  proceeds. 

An  Aot  to  proride  for  the  ooUeetton  of  olslms  ftgainit  steamboatf  ftnd  other  water* 
eiafla,  and  ftathoriiing  pit>oeediBg8  against  the  same  by  name.l 

[AMMdaiid(oo»^M«J's(nMfy26,1840.    88  asL  Bfai.  84.] 

took  effect  icarch     P')  Sbotion  I.*    Jie  it  enacted  by  ike  General  Aeeemhly  of  the  State  of 
ifl^  1860;  07  ▼.  82.  OfUo^  Tbat  all  steamboats  and  other  watei^rafts,  of  twenty  tons  burden  and 

1  This  is  a  oonstitntional  and  valid  enactment  Thampton  t.  TAe  Steamboat  JuHmm  D, 
Morton,  2  Ohio  St.  Rep.  26 ;  (horn  v.  Johnton,  lb.  143 ;  Keating  ▼.  Spink,  3  Ohio  St. 
Rep.  105. 

S  The  original  teotion  was  as  follows : 

"  That  steamboats  and  other  waterorafts,  navigating  the  waters  within  or  bordering 
upon  this  state,  shall  be  liable  for  debts  contracted  on  account  thereof  by  the  master, 
owner,  steward,  consignee  or  other  agent,  for  materials,  supplies  or  labor,  in  the 
building,  repairing,  famishing  or  equipping  the  same,  or  due  for  wharfage ;  and  also 
for  damages  arising  out  of  any  contract  for  the  transportation  of  goods  or  persons, 
or  for  injuries  done  to  persons  or  property  by  such  erafi;  or  for  any  damage  or  ii^ury 
done  by  the  captain,  mate  or  other  officer  thereof,  or  by  any  person  nnder  the  order 
or  sanction  of  either  of  them,  to  any  person  who  mavbe  a  passenger  or  hand  on  sveli 
steamboat  or  other  wateroraft,  at  the  time  of  the  infliction  of  snoh  damage  or  is* 
jmy."8     Swan's  R.  S.  185. 

S  Before  the  explanatory  act  of  1848  (sec.  (11)  of  this  Chapter),  it  was  held  that  an 
action  for  supplies  furnished  to  a  steamboat  or  other  wateroraft  conld  not  be  sustained 
against  the  ooat  by  name,  unless  such  supplies  were  furnished  while  the  craft  was 
navigating  the  waters  toitMn  or  bordering  upon  this  state.  Qoodeil  v.  Brig  St,  Lome,  19 
Ohio  Rep.  178.  Since  that  act  the  same  principle  was  laid  down  in  Schooner  Aurora 
BoreaUe  v.  Dobbie,  17  Ohio  Rep.  126,  but  holding  that  the  explanatory  act  of  1848  ex- 
tended the  operation  of  the  act  of  1840  to  all  cases  arising  without  the  state, — that  is 
to  all  oases  arising  after  the  act  went  into  operation.  As  to  other  oases  the  explana- 
tory act  is  unconstitutional.    See  note  to'  sec.  (12)  of  this  Chapter. 

The  liability  sounding  in  contract  mentioned  in  the  iirst  branch  of  this  section  is  a 
liability  on  contract  to  which  the  owner  is  a  party,  and  apon  which  he  is  personally 
liable.  The  craft  herself  has  no  capacity  to  contract.  The  law  simply  authorixes 
her  to  be  made  liable  in  a  proceeding  %n  rem,  and  gives  a  mere  cumulative  remedy  for 
the  recovery  of  claims  against  the  owners  themselves.  Thompeon  v.  Steamboat  JuUut 
J).  Morton,  2  Ohio  St.  Rep.  26,  31. 

An  action  will  lie  against  the  boat  for  provisions  and  for  all  other  necessary  articles 
Aimished  for  the  use  of  the  boat.  Canalboat  Huron  v.  Simmone,  11  Ohio  Rep.  458. 
And  for  seamen's  wages.  Lewie  v.  Schooner  Cleveland,  12  Ohio  Rep.  341.  And  for 
debts,  generally,  contracted  on  her  account.  Steamboat  Waverljif  v.  Clementt,  14  Ohio 
Rep.  37;  Canalboat  Huron  v.  Simmone,  11  Ohio  Rep.  460.  And  for  injuries  resulting 
to  passengers  or  property  by  the  boat,  or  from  the  misconduct  of  the  officers  and  crew. 
lb.  460.  Also  on  a  bill  of  lading  made  by  the  master  to  carry  goods  and  collect  the 
price  from  the  consignee.  Schooner  Argyle  v.  Worihington,  17  Ohio  Rep.  460.  And  for 
a  breach  of  a  condition  in  a  bill  of  lading  that  goods  are  to  be  delivered,  '*  subject  to 
the  payment  of  $1,665  to  the  clerk  of  John  Owen  (the  steamboat)  for  E.  S.  J." — the 
goods  shipped  having  been  sold  by  the  shipper  to  the  consignee,  and  the  $1,665  being 
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■pward,  navigatuig  the  waters  within  or  bordering  upon  this  state,  shall  be  5SjI?^*J^f* 
Hable,  and  mieh  liability  shall  be  a  Uen  thereon^^ior  all  debts  contracted  on  guZ  '"^^^ 
aceottmt  thereof^  by  the  master,  owner,  steward,  consignee  or  other  agent,  for  g^ 
materials,  supplies,  or  labor  in  the  building  r^Muring,  furnishing,  or  equip-  "^^ 
ping  the  same,  or  for  insuranoeu  or  due  for  wharfage,  and  also  for  damages 
arisuig  out  of  anj  contract  for  tne  transportation  of  goods  or  persons,  or  for 
injuries  done  to  persons  or  property  bj  such  craft,  or  for  any  damages  or 

psrt  of  the  pHrchsM  money.  8iieh  stipulaiioxi  is  Pi^rt  of  the  oontract  of  trammorta- 
tion.  In  the  case  of  conditional  consignment  before  mentioned  it  makes  no  differ- 
enoe  in  the  liability  of  the  boat  for  delirering  the  goods  without  performance  of  the 
oondition,  that  the  said  $1,666  was  a  sum  larger  t^m  was  coming  to  B.  8.  J.  That 
was  a  matter  between  the  shipper  and  the  consignee ;  the  boat  had  no  interest  in  ity 
haring  merely  to  see  that  the  condition  was  complied  with«  It  made  no  difference 
to  the  boat,  whether  the  sum  of  money  required  to  be  paid  related  at  all  to  the  price 
of  the  property,  nor  that  it  was  to  be  paid  to  the  clerk  of  the  boat;  it  would  have  . 
been  the  same  in  effect  if  the  money  had  been  directed  to  be  paid  to  some  other  per* 
son.  Stecanboat  John  Owen  r.  Johnton,  2  Ohio  St.  Rep.  142.  And  an  action  will  lie 
against  the  boat  for  the  wages  of  sab-contractors  and  day  laborers  employed  to  per- 
form work  on  the  craft,  proyided  the  employer  has,  at  the  time,  the  control  of  the 
eraft,  or  some  part  of  her,  as  contractor  or  sob-contractor  for  the  building  thereof,  no 
matter  in  whose  hands  she  may  be  found.  Webtter  t.  The  Brig  Andm,  18  Ohio  Rep. 
187.  And  for  bills  of  fare,  bill  heads,  notices  to  consignees;  cards,  and  bills  or  post- 
ers for  the  boat,  and  famished  on  board,  although  afterward  the  boat  changed  owa* 
ers  before  suit.  Steamboat  Monarch  y.  Potter  A  &.,  7  Ohio  St.  Rep.  457.  And  in  such 
ease^also  for  the  hire  of  a  barge  hired  by  the  captain  of  a  steamboat,  with  the  knowl- 
edge of  her  owners,  and  to  be  taken  loaded  in  tow  of  the  steamer.  Steamboat  Monarch 
▼.  The  Marine  Baiiway  and  Dry  Dock  Co.,  7  Ohio  St.  Rep.  478. 

But  an  action  will  not  lie  against  the  boat  for  an  assault  and  battery  committed 
Iwcnd  the  jurisdiction  of  the  state,  on  a  hand,  by  the  mate  of  the  boat.  But  see  see. 
ni)  of  this  Chapter  and  note  to  sec.  (12.)  Steamboat  Ohampiom  r.  Jantaen,  16  Ohio 
Acp.  91.  Nor  for  the  breach  of  an  executory  contract  for  the  transportation  of  goods, 
WMre  the  goods  are  not  delivered  to  the  Tcssel,  and  where,  therefore,  the  obligation 
of  common  carrier  neyer  arose.  Dewitt  v.  The  Schooner  St.  Lawrence,  d  Ohio  St  Rep, 
]126.  See  also  Canalboai  Montgomery  t.  Kent  et  al.,  20  Ohio  Rep.  54 ;  nor  for  money 
loaned  to  the  captain.  Dewiu  v.  Schooner  St.  Lawrence,  8  Ohio  St.  Rep.  825;  nor  eyen 
if  the  money  loaned  to  the  owner  or  master  of  the  craft  was  for  the  purpose  of  pay- 
ing tolls,  or  for  paying  for  ''  materials,  supplies  or  labor  in  the  building,  repairing," 
etc.,  such  craft.  McGuire'e  adm*r  y.  The  tfanalboat  Kentucky,  20  Ohio  Rep.  62;  n«r 
for  the  nonperformance  of  an  executory  contract  made  by  the  master  for  the  purchase 
of  materials  for  the  use  and  equipment  of  the  boat,  upon  his  refusal  to  pay  for  tiie 
same  when  ready  for  deUyery;  the  same  not  haying  b^n  deliyered  to  or  reeefyed  by 
the  master  or  craft.  In  such  case  an  action  will  not  lie,  unless  the  materials  haye 
been  receired  by  the  craft  or  its  agent.  Schooner  Muekegan  y.  Moee,  7  Ohio  St.  Rep. 
877.  Nor  for  publishing  in  a  newspaper  adyertisements  of  the  times  of  the  departure 
of  the  boat  on  yarious  trips.  Steawtboat  Monarch  y.  Potter  A  Co,,  7  Ohio  St.  R^.  457| 
nor  for  supplies,  etc.,  furnished  by  a  copartnership  to  a  boat  owned  by  one  of  its 
members.     Thompeon  y.  The  Steamboat  JuHue  D.  Morion,  2  Ohio  St.  Rep.  26. 

Where  a  person  has  engaged  to  build  and  deliyer  a  boat  at  a  future  day,  at  a  spe- 
eiflc  price,  and  has  deliTored  the  boat  in  pursuanoe  of  such  agreement,  he  ean  not 
afterward  prooeed  against  it  in  the  possession  of  a  third  person  to  reooyer  for  ''mate- 
rials, supplies  and  labor"  expended  in  building  the  same.  Oanalboeit  Etma  t.  fWol, 
15  Ohiollep.  585;  16  Ohio  Rep.  276. 

This  act  does  not  apply  to  debts  contracted  before  its  passage.  Stewmhoai  Menmrtik 
y.  FinUy,  10  Ohio  Rep.  384. 

A  purchaser  of  a  lK>at,  with  notice  of  a  &ebt  created  on  account  of  it,  takes  the 
boat  subject  to  such  debt.  'Steamboat  Waverly  y.  Clemente,  14  Ohio  Rep.  28, 87.  Such 
boat  may  be  seised  and  sold  in  the  hands  of  such  purchaser,  with  notice.    lb,  28. 

Debts  and  liabilities  of  the  craft  arising  under  this  act  corer  the  interest  of  a  mort- 
gagee, and  are  to  be  preferred,  in 'the  distribution  of  the  proceeds  of  the  sale,  to  the 
mortgage  money^  especially  where  the  boat  is  rue  for  the  joint  interest  of  the  mort- 
gagee and  owner.  Kellogg  y.  Brennan,  14  Ohio  Rep.  72;  Pfw)o§t  y.  WUcox,  17  Ohio 
Rep.  359. 

If  parties  who  haye  a  right  to  bring  an  action  against  a  boat  agree  with  the  own- 
en  to  take  the  craft  in  satisfaction  of  their  claims,  they  can  not  afterward  bring  an 
•etioB  against  her.    Kellogg  y.  Brennan,  14  Ohio  Rep.  72,  88. 


1  As  the  act  stood  before  amendment  it  was  held  that  it  gave  no  lien  on  the  craft  in 
fisyor  of  a  creditor.  That  the  seizure  under  the  statute  created  the  lien ;  and,  if  snc- 
eessiyely  seised  on  several  claims,  they  had  to  be  satisfied  according  to  priority  of 
teisure.    Jonee  and  Watkine  y.  Steamboat  Commerce,  14  Ohio  Rep.  408. 
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injury  done  bj  the  captain,  mate,  or  other  officers  thereof,  or  by  any  person 
nnder  the  order  or  sanction  of  either  of  them  to  any  person  who^  may  be  a 
passenger  or  hand  on  such  steamboat  or  other  watercraft,  at  the  time  of  the 
infliction  of  such  damage  or  injury. 
w!**e?*m»*^  (2.)  Sec.  11.  Any  person  hayine  such  demand  may  proceed  against 
^rooMded^^t.  the  owoer  or  owners,  or  master  or  such  craft,  or  against  the  craft 

itself.  I 

^wtoprooeedby      ^3.)  Seo.  III.    When  suit  shall  be  commenced  against  the  craft,  the 

cnift.*^^^^       *  plaintiff  shall  file  his  precipe  to  that  effect,  naming  said  crafts  if  she 

nave  a  name,  and  if  not,  giying  a  substantial  description  of  the  same ; 

and  with  it,  a  bill  of  the  particulars  of  his  demand  yerified  by  his  own 

affidayit,  or  that  of  his  agent  or  attorney,  or  other  credible  person.'  €1 

flMie.  (4.)  Seo.  IV.     The  clerk  of  the  proper  court  shall,  on  receiving 

Tb«  wmmmt  ibr  B^^  precipe,  issue  a  warrant,  returnable  as  other  writs,  directing  the 

^eseiKiire of tbe  seizure  of  such  craft  by  name  or  description,  as  proyided  for  in  the 

'  third  section  of  this  act,  or  such  part  of  her  apparel  or  furniture  as 

may  be  necessary  to  satisfy  the  demand,  and  to  detain  the  same  until 

discharged  by  due  course  of  law;  and  the  officer  executing  the  writ 

•itontorn.        shall  rctum  with  it  an  inventory  of  the  effects  seized  and  held 

under  it.'  a 
How  the  property      (5.)  Seo.  V.    That  the  owner,  master,  steward,  consignee  or  other 
SjJJ^^' ** ^"  agent  of  such  steamboat  or  other  watercraft,  may  discharge*  .the 

1  These  proyisions  clearly  show  that  it  was  the  intention  of  the  legislature  that  the 
suit  might  be  bronght  against  any  steamboat  or  other  wateron^  by  its  name. 
Steamboat  Monarch  t.  Finleif,  10  Ohio  Rep.  384. 

2  In  an  action  for  collision  it  was  held  that  the  plaintiff  was  not  restricted  in  the 
recovery  of  damages  to  the  amount  named  in  his  Dili  of  partionlars  and  affidayit,  so 
that  the  amount  in  the  writ  and  declaration  was  high  enough  to  oorer  the  yerdiot. 
Steamboat  Clipper  r.  Logan,  18  Ohio  Rep.  875,  398. 

3  The  eetMure  and  detention:  When  the  remedy  is  pursued  against  the  craft  by  name, 
the  proceeding  is  in  rem,  and  no  other  notice  neea  be  given  than  that  arising  from 
its  seixure.    Keatittg  t.  Spink,  3  Ohio  St.  Rep.  105. 

'  The  cases  to  which  the  act  extends,  are  not  of  ezdusiye  admiralty  and  maritime 

cogniuince ;  but  those  over  which  the  courts  of  admiralty,  and  common  law  courts  of 
the  state,  have  concurrent  Jurisdiction.  Jb.  105  (see  also  Thompeon  y.  Steamboat 
JuUue  D.  Morton,  2  Ohio  St.  Rep.  26). 

In  such  cases  the  court  first  acquiring  jurisdiction  by  a  seizure  of  the  thing  in 
oontroyersy,  withdraws  it  from  the  juristUction  of  the  other ;  and  it  can  not  be  tSken 
from  the  custody  of  the  law,  by  process  issuins  from  any  other  court.  lb.  105. 
Process  issued  upon  proceedings  instituted  in  admiralty  for  the  recovery  of  seaman's 
wages,  is  no  exception  to  this  rule ;  especially  when  the  court  having  the  vessel  in 
custody,  is  competent  to  recognize  and  enforce  his  paramount  lien.    R.  105. 

The  sheriff  or  other  officer  having  the  vessel  in  custodv  under  the  state  law,  if 
under  no  obligation,  and  has  no  right  to  surrender  it  to  ue  marshal  upon  prooesf 
issued  upon  proceedings  in  admiralty  for  the  recovery  of  seaman's  wages ;  and  if  hf 
does  so,  ne  is  liable  to  the  creditor  in  the  state  court.  Keating  v.  Spink,  3  Ohio  St 
Uep.  105.    See  note  1  ante  252. 

4  The  word  "  discharge,"  in  this  section,  implies  no  more  than  the  discharge  of  thf 
craft  from  the  actual  manual  custody,  for  the  time  being,  of  the  officer.  Raymond  0. 
at,  V.  Whitney  et  ah,  5  Ohio  St.  Rep.  201,  208.  And  where  the  craft  is  seized  by  virtui. 
of  a  warrant  regularly  issued,  and  the  same  is  discharged  from  the  custody  of  the 
sheriff  and  delivered  to  the  owner,  on  bond  being  given  under  this  section,  the  officer 
making  such  seizure  retains  a  lien  on  the  craft  for  the  benefit  of  the  plaintiff  and 
sureties,  and  a  right  to  reclaim  the  same,  as  aeainst  all  prior  creditors  of  the  craft 
making  subsMment  seizures  thereof,  in  order  that  the  craft  may  be  forthcoming,  tu 
answer  the  jiragment  to  be  rendered  nnder  the  prior  seizure.    lb.  201. 

Such  judgment,  may  in  a  proceeding  in  chancery  instituted  by  the  plaintiff  in  the 
first  seizure  for  tbe  assertion  and  protection  of  his  own  priority  by  lien,  be  impeached 
for  fraud  and  collusion  between  the  plaintiff  and  the  owner  of  the  craft,  in  the  ob- 
taining of  said  judgment.  lb.  201.  And  the  fact  that  counsel  for  creditors  making 
subsequent  seizures  appeared  on  the  trial,  and  defended  against  the  claim  of  the 
plaintiff  in  the  first  seizure,  may  be  competent  evidence  on  the  question  of  fraud  and 
collusion  in  obtaining  the  judgment,  but  it  is  not  in  law,  conclusive  of  such  question 
6.201. 

(a)  Repealed.    Supplied,  Sap.  92. 


Digitized  by 


Google 


26.J 


COMMON  CABBIERS  AND  WAREHOUSEMEN.  255 


property  seized,  upon  eirtering  into  bond  to  the  officer  taking  the  same, 
with  two  good  and  sufficient  sureties,  within  the  county  where  such 
craft  may  have  been  seized,  in  double  the  amount  of  the  demand  sworn 
to  be  due  by  plaintiff,  agent  or  attorney,  conditioned  that  such  property, 
or  double  the  amount  sworn  to  be  due  by  plaintiff,  agent  or  attorney, 
shall  be  forthcoming  to  answer  the  judgment  under  such  seizure. 

(6.)  Seg,  YI.  That  upon  the  return  of  the  writ,  the  pleadings  The  pleadings 
ind  other  proceedings  shall  be  as  in  other  cases  of  process,  served  tiMrMdooST*" 
[and]  returned;  and  after  judgment,  the  property  seized,  and  still  held, 
may  he  sold  upon  execution,  to  satisfy  the  judgment;*  and  the  over- 
plus money,  if  any,  arising  from  such  sale,  shall  be  returned  to  the 
owner,  master  or  agent,  on  demand,  as  surplus  money  is  in  other  cases 
of  execution ;  and  if  the  proceeds  of  such  sale  fall  short  of  satisfying 
Uie  judgment,  the  balance  shall  remain  to  be  collected  on  execution  as 
apon  other  judgments;  and  in  case  the  judgment  shall  be  against  the 
plaintiff,  the  property  seized  shall  be  restored,  and  the  costs  shall  be 
eollected  as  in  other  oases. 

(7.)  Seo.  VII.     Justices  of  the  peace,  within  their  townships,  shall  J^oceedingi    be- 
have  jurisdiction  under  this  act,  when  the  amount  claimed  shall  not  ^^^^^^^^ 
exceed  one  hundred  dollars,  and  shall  proceed  as  near  as  may  be,  ac- 
cording to  the  rules  prescribed  herein  for  the  other  courts.' 

(S.)  Sec.  VIII.     That  if  any  suit  or  action  shall  be  commenced  ^^  «^  be  «>m- 
unaer  this  act  without  reasonable  or  proper  cause,  the  person  or  persons  cause,  the^efend. 
commencing  such  suit  or  action,  shall  be  liable  to  make  compensation  to  " gWe^noSo?-*** 
the  defendant  or  defendants  for  all  damage  by  him,  her  or  them  sustained, 
by  reason  of  the  commencing  of  such  suit  or  action :  the  defendant  or 
defendants,  if  appearing  and  defending,  and  damaged  as  aforesaid,  shall 
*set  forth  in  his,  her  or  their  plea  or  pleas,  or  notice  attached  to  the 
plea  of  the  general  issue,  or  in  a  written  statement,  if  the  cause  be 
pending  before  a  justice  of  the  peace,  that  such  suit  was  commenced 
without  reasonable  or  probable  cause,  to  the  damage  of  the  defendant 
or  defendants;  and  if  the  jury  or  justice,  on  the  trial,  shall  find  that  —Trial, judgment 
such  suit  or  action  was  commenced  withaut  reasonable  or  probable  SerroS!^"**" 
cause,  such  jury  or  justice  shall  assess  the  amount  of  damage  sus- 
tained by  the  defendant  or  defendants,  by  reason  of  the  commencing 
of  such  action  as  aforesaid,  and  for  the  amount  so  assessed  judgment 
shall  be  rendered  and  execution  issued  according  to  the  usual  rules  of 
proceeding. 

§S£C.  IX.    Parties  under  this  act  shall  have  the  same  right  of  Appeals  aUowed. 
IS  in  other  cases. 
Seo.  X.     That  in  all  cases  wherein  proceedings  are  had  under  ^'^I^^^p^*  •»<> 
visions  of  this  act,  against  steamboats  or  other  watercrafts,  by  pjj^®^**^^^^®^- 
name  or  description,  and  judgment  rendered,  the  owner  or  owners, 
master,  steward,  consignee  or  other  agent  of  such  steamboat  or  other 
watercraft,  may  appeal  from  such  judgment  on  entering  into  the  re- 
quired bond  or  recognizance,  as  in  other  cases  of  appeal ;  and  on  such 
appeal  being  perfected,  the  oficer  who  may  have  seized  such  property 
shall  restore  the  same  on  receiving  the  certificate  of  the  magistrate  or 
clerk  of  the  court,  as  the  case  may  be,  that  the  appeal  so  taken  has 
been  perfected ;  and  in  case  the  plaintiff  or  plainti^'s  shall  appeal  from 
such  judgment,  and  shall  perfect  his  or  their  appeal,  the  officer  who 
may  have  seized  such  property  shall  retain  the  custody  of  the  same, 

1  As  to  notioo  of  sale,  boo  boo.  (16),  of  this  Chapter. 

S  This  seotlon  is  in  fall  force,  and  limits  the  jnrisdiotiop  of  jastioes  of  the  peaoe  to 
one  hundred  dollars,  notwithstanding  section  (4)  of  Chapter  Justices — Civil  Jubis- 
Dionoir.     Canalboat  ffoueatonic  v.  The  Kanawa  iktU  Oompany,  7  Ohio  St.  Rep.  261. 
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nnless  the  same  be  discliarged,  as  provided  for  in  tlie  fifth  section  of 
this  act;  and  unless  such  appeal  be  perfected,  the  said  officer  shall 
restore  the  property  seized,  on  receiving  the  certificate  of  the  magis- 
trate or  clerk  of  the  court,  as  the  case  may  be,  that  the  appeal  so 
taken  has  not  been  perfected. 

An  Act  explanatory  of  the  act  entitled  '<  an  aot  proridin^  for  the  eoUeetion  of  claims 
against  steamboats  and  other  waterorafts,  and  authorising  proceedings  against  the 
same  by  name/'  passed  Febniary  20, 1840. 

iPtmtdMank  2,  IBiS,  46  mL  Sfart.  78.] 

Whereas,  t^e  act  entitled  "tax  axst  providing  for  the  collection  of 
claims  against  steamboats  and  other  watercrafts,  and  authorizing 
proceedings  again^  ihe  same  by  nan^e,"  passed  February  twenty- 
sixth,  eighteen  hundred  and  forty,  and  the  act  amendatory  thereto, 
have  been  so  construed  a£  to  lunit  the  beneficial  operation  of  the 
same,  and  in  part  defeat  the  object  which  said  acts  were  designed  to 
accomplish;  therefore, 

OMses  of  a^  (H.)  8ec.  L  Be  it  enacted  hy  the  OmerdL  Aitembly  of  the  StaU  of 
•toto"?to?*^  Ohio^  That  the  act  entitled  "an  act  providing  for  the  collection  of 
claims  against  steamboats  and  other  watercrafts,  and  authorizing  pro- 
ceedings against  the  same  by  name,"  passed  February  twenty -six,  A.  D. 
eighteen  hundred  and  forty,  and  the  act  amendatory  thereof,  shall  be  so 
oonstrued  as  to  authorize  and  enable  any  person  or  persons  to  bring  or 
maintain  against  any  such  watercraft,  according  to  the  provisions  of  the 
acts  of  which  this  is  explanatory,  any  action  or  actions  provided  for  or 
contemplated  in  said  acts  or  either  of  them,  notwithstanding  the  cause 
of  action  may  have  accrued  beyond  or  out  of  the  territorial  limits  or 
jurisdiction  of  this  state,  and  although  such  craft  may  not  have  been, 
at  the  time  such  cause  of  action  accrued,  navigating  the  waters  within 
or  bordering  upon  this  state :  Provided,  ^at  no  claim  or  cause  of  action 
arising  or  accruing  beyond  or  out  of  the  territorial  limits  or  jurisdiction 
of  this  state,  under  t^e  provisions  of  the  acts  of*  which  this  is  explana- 
tory, shall  be  permitted  to  attach  or  operate  to  t^  prejudice  of  any 
hona  fide  purchaser  of  such  or^  not  having  notice  of  the  existence  of 
such  claim  or  cause  of  action. 

(12.)  Sec.  II.     This  act  shall  be  held  to  apply  as  well  to  cases 
already  pending  as  to  sudi  as  may  hereafter  be  commenced.^ 


An  Act  to  amend  the  act  entitled  <'  an  act  proriding  for  the  collection  of  daimi 
against  steamboats  and  other  watercrafts,  and  aathorizlng  proceedings  against  the 
)  by  name^"  passed  February  26, 1840. 


[PkiiMdirardklO,1843.    41  vol.  fl(a<.  51.] 

Expenses  of  de-  (13.)  Sec.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  of 
ISJilnoid'befo*  **  Ohio,  That  in  all  suits  or  actions  instituted  under  the  provisions  of  the 
piopMty  seiwd.  act  entitled  **an  act  providing  for  the  collection  of  claims  against  steam- 
boats and  other  watercrafts,  and  authorizing  proceedings  against  the 
same  by  name,''  pa&sed  February  twenty-six,  one  thousand  eight  hun- 
dred and  forty,  when  the  clerk  of  any  court  of  record,  or  justice  of  the 
peace  in  this  state,  shall  issue  a  warrant  or  other  writ,  directing  the 

1  This  section  and  act,  in  extending  the  operation  of  the  act  of  1840  to  all  cases 
arising  without  the  state,  and  to  past  as  well  as  future  cases,  is,  except  as  to  cases 
arising  after  the  act  went  into  operation,  unconstitutional  and  void.  The  Sohoonm 
Aurora  BortalU  v.  DobbU,  17  Ohio  Bep.  126. 
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seizure  of  any  steamboat  or  such  apparel  or  ftirniture  as  may  be  neces-  - 
sary  to  satisfy  the  demand  for  whicn  such  warrant  or  other  writ  issued, 
it  shall  not  be  deemed  the  duty  of  the  sheriff,  constable  or  other  officer 
to  whom  said  warrant  or  other  writ  is  directed,  to  attach,  levy  upon, 
take  possession  of,  or  detain  such  steamboat  or  other  craft,  apparel  or 
furniture,  until  the  plaintiff  or  plaintiffs,  his,  her,  or  their  agent  or  at- 
torney, shall  pay  to  said  sheriff  or  other  officer,  such  ^m  of  money  as 
ipay  be  deemed  reasonable  and  necessary  to  defray  Bl  necessary  ex- 
penses in  taking  charge  of,  detaining  and  securing  said  steamboat  or 
other  craft,  apparel  or  furniture,  as  foresaid. 

(14.)  Sec.  II.     That  in  no  case  shall  the  sheriff  or  other  officer  pay  Fees  of  ■heiiire 
to  any  person  employed  by  him  to  aid  and  assist  in  the  duties  necessa-  ■****^*- 
rily  devolving  on  said  officer,  under  the  provisions  of  the  act  to  which 
this  is  an  amendment,  a  greater  sum  than  two  dollars  per  day,  for  the 
time  such  person  is  employed,  as  aforesaid. 

(15.)  Seo.  III.     That  it  shall  be  the  duty  of  such  sheriff  or  other  items  of  expmMt 
officer  to  return  with  the  writ  aforesaid  an  account  of  the  expenses  in-  "*'*"**^' 
eurred  by  him  in  the  discharge  of  his  duties  aforesaid;  and  if  the 
amount  paid  into  his  hands,  prior  to  the  execution  of  such  writ,  is  of 
greater  amount  than  the  sum  so  expended,  he  shall  pay  the  balance  in 
his  hands  to  the  plaintiff  or  his  attorney ;  but  if  the  amount  so  paid  to  Dispositioii  of 
said  officer,  as  aforesaid,  should  be  insufficient  to  defray  the  expenses  ^^^^  adranoed. 
aforesaid,  then  the  plaintiff,  his,  her  or  their  agent  or  attorney,  shall 
forthwith  pay  the  bsijance  of  said  claim  to  the  officer  entitled  thereto. 

An  Act  to  amend  the  not  entitled  "an  act  providing  for  the  collection  of  claims 
against  steamboats  and  other  waterorafts,  and  aothorizing  proceedings  against  the 
same  in  [by]  name/'  passed  February  20, 1843,  and  the  act  amendatory  thereto^ 
passed  March  10, 1843. 

[Pamed  Maroh  24, 1861.    49.vo2.  BtaL  101.] 

(16.)  Sec.  I.  Be  it  enacted  ly  the  General  Aisemhly  of  the  State  of  '^^  of  sale  by 
Ohioy  That  it  is  hereby  made  the  duty  of  each  and  every  constable  or 
other  officer,  holding  an  order  for  the  sale  of  any  steamboat  or  other 
watercraft,  under  the  provisions  of  either  of  the  above  mentioned  acts, 
in  addition  to  the  notice  required  tjierein  for  the  sale  thereof,  to  give  at 
least  ten  days'  notice  in  some  newspaper  printed  and  in  general  circu- 
lation in  the  county  where  such  process  is  issued,  in  case  a  newspaper 
is  published  therein. 

An  Act  aothoriiing  the  sale  of  property  for  charges  in  certain  cases. 
*  [PoMad  owl  <(K>ik^«0<4pr«  8, 1856.    63  voL  SW.  98.] 

(17.)  Section  I.     Beit  enacted  hy  the  General  Assemhly  of  the  State  Carriers  and  wm©. 
of  Ohio,  That  all  warehousemen,  transportation  companies,  or  railroad  ti5??^OTs*of  rel 
companies  shall,  on  the  receipt  of  property  in  their  warehouse,  depot  oeipt  of  property; 
stations,  or  within  thirty  days  thereafter,  notify  the  owner  or  owners  by 
letter  or  otherwise  (provided  such  property  is  plainly  marked  with  the 
owner's  name  and  place  of  residence),  that  such  property  is  held  by 
them  subject  to  charges.  U 

(18.)  Sec.  II.     That  if  such  owner  or  owners  shall  neglect  to  call,  — AnymayseU  it 
pay  charges,  and  take,  their  property  away  within  six  months  from  the  *^^  '**  ^^^^^ 
time  notice  shall  have  been  given  as  required  in  section  one  of  this  axjt, 
luch  warehousemen,  transportation  companies  or  railroad  companies 
may  sell  the  said  property  to  the  highest  bidder  at  auction,  by  adver- 
tising the  same  thirty  days  in  two  of  the  papers  published  in  the  county 

of  general  circulation.  U  Ca)  Bepealed.    Supplied,  Snp.  98. 
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jMnKNitkmorpio.      (19.)  Seo.  III.    I'hat  all  monejB  so  received  from  the  Bale  of  such 
••^^  property,  after  deducting  all  charges  and  other  expenses,  shall  be  held 

bj  such  warehousemen,  transportation  company  or  railroad  company 
one  year  from  the  day  of  sale  of  such  property,  for  the  benefit  and  use 
of  the  owner  or  owners;  and  if  not  called  for  within  that  time,  such 
warehousemen,  transportation  company  or  railroad  company  holding  the 
same  shall  pay^r  cause  it  to  be  paid  into  the  county  treasury  of*  the 
county  in  whicn  the  property  was  sold,  within  thirty  days  thereafter, 
and  shall,  at  the  some  time,  file  with  the  county  auditor  a  schedule  of 
the  property  sold,  giving  in  detail  a  description  of  each  item  of  prop- 
erty, the  name  of  the  owner,  the  date  of  its  reception,  the  time  and 
manner  of  notice  to  the  owner  if  known,  the  amount  for  which  the 
same  waa  sold,  the  name  of  the  purchaser,  and  amount  of  charge  ov 
each,  a 
iMM  (20.)  Seo.  IY .    K  at  any  time  within  six  nionths  after  the  payment 

of  said  money  into  the  treasury  and  the  filing  of  said  schedule  in  the* 
office  of  the  eounty  atrditor,  any  claimant  of  any  person  of  said  money 
shall  prove  his  or  her  title  to  the  same  to  the  satisfaction  of  said  au- 
ditor, oy  testimony  to  be  reduced  to  writing  and  filed  with  said  auditor, 
it  shall  be  the  duty  of  said  auditor  to  issue  an  order  upon  the  county 
treasury  for  the  payment  of  the  amount  of  said  claim  so  proven,  and 
all  money  remaining  unclaimed  shall,  at  the  expiration  of  said  period 
of  six  months  be  by  said  county  auditor  tranidPerred  to  the  common 
school  ftind  of  the  county.  €(( 

(21.)  Seo.  Y.    This  act*to  take  effect  from  and  after  its  passage. 


CHAPTER  27. 

CONTEMPTS  OF  COURT,  ETC. 

OOnOX  SBOTIOlf 

1.  Contempts  defined  and  how  proeecnted.  Obetnictlng  administration  of  Jostioe,  hor 

S.  BndeaToring  to  influenoe,  impede,  etc.,  a  punished. 

Juror,  witness,  cm:  officer,  how  ptmlshed-*     8.  Lunitation  of  prosecution. 

An  Act  deolaimtorj  of  the  Uw  oonoeming  contempts  of  oourt.  * 

[Pamtd  amd  looh  ^td,  February  2i,  1894.    32  vol.  AK.  17.] 

Contempt  defined  (1.)  SECTION  I.  Bt  it  enacted  hy  the  Oenerdl  AnembJy  of  the  Statf. 
of  Onto,  That  the  power  of  the  several  courts  of  the  state  of  Ohio  to 
issue  altachments  and  inflict  summary  punishments  for  contempts  of 
dourt,  shall  not  bo  construed  to  extend  to  any  oases,  except  to  the  mis- 
behavior of  any  person  or  persons,  in  the  presence  of  the  said  courts,  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice ;  the  misbeha- 
vior of  any  of  the  officers  of  the  said  courts,  in  their  official  transactions, 
and  the  disobedience  or  resistance,  by  any  officer  of  the  said  court, 
party,  juror,  witness,  or  any  other  person  or  persons,  to  any  lawM  writ, 
process,  order,  rule,  decree  or  command  of  said  courts,  which  charge 
shall  be  stated  in  writing,  and  the  accused  shall  be  heard  in  his  w- 
fense  by  himself  or  counsel. 

(2.)  Sec.  II.    That  if  any  person  or  personH  Aallj  oormpilyy  or  bj 

(a)  Bepealed.   Supplied,  Sop.  «8L 
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tkreatB  or  force,  endeavor  to  influence,  intimidate  or  impede  any  juror,  influence,  impede, 
witness  or  officer,  in  any  court  of  this  state,  in  the  discharge  of  his  SSi,  or^^SrT** 
duty,  or  shall,  corruptly  or  by  threats  or  force,  obstruct  or  impede  or  i^w  paninhod 
endeayor  to  obstruct  or  impede  the  due  administration  of  justice  therein, 
every  person  or  persons  so  offending  shall  be  liable  to  prosecution  there-  Obetracting    th« 

A        »•••.         *«A  .1  1      i»  1  /»    .1  administratioD  of 

for,  by  tncUctmmt,  before  the  court  of  common  pleas  of  the  proper  lartioe,  how  pim- 
eotinty,  and  shall,  on  conviction  thereof,  be  punished  by  fine,  not  ex-  ^^^ 
needing  one  hundred  dollars,  or  by  imprisonment,  not  exceeding  twenty 
days,  or  both,  aooording  to  the  nature  and  aggravation  of  the  offense. 

(3.)  Sec.  III.    That  no  prosecution  shsdl  be  instituted  for  any  Limitetion  of 
offidnse  spedfied  in  the  second  section  of  this  aotj  unless  it  shall  be  ^^ 

eommenced  within  one  year  fVom  the  commission  of  such  offense. 

Nora  OF  BsoisiOHS.— Where  a  body  of  militia  perforin  their  erolntions.  with  mar- 
tial mnsio  and  firing,  so  near  the  court  house  as  to  interrupt  and  suspend  the  business 
•f  the  eonrt,  the  officers  may  be  proceeded  against  for  a  contempt,  if  they  refuse  to 
iesiflt  on  request.  State  r.  Goff,  Wright,  78;  The  StiUe  r.  (hulter  et  al,,  Wright,  421. 
<i  person  brought  in  on  prooeu  of  contempt  may,  in  such  case,  purge  the  contempt  by 
lenying,  on  oath,  his  knowledge  of  the  sitting  of  the  court,  and  aU  intention  to  con- 
iemn  its  authori^.    Id,  ib. 

If  a  party  giro  his  witness  leare  of  absence,  and  he  goes,  tiie  witness  is  not  in  ooa- 
teii^>t,  and  if  attached,  will  be  discharged  at  the  oosts  of  the  party.  The  Slaie  r. 
Nixom,  Wright's  Bep.  763. 

The  sheriff  may  take  bail  on  an  attachment  for  contempt.  Morrie  r.  Mareev  et  at. 
40hio  Bep. 88. 


CHAPTER  28. 
CONTRACTS  FOR  LAND.* 


1.  When  tarrifine  ooperMaer,  Joint  taaent,  «.  On  what  proof  tbe  court  mej  order  the  «z- 

•to.,  may  peution  eourt  tot  an  order  for  ecator  or  administrator,  or  other  person 

the  oouTeranoe  of  the  land  to  the  pur-  to  make  a  d«ed.<*Deed,  how  made,  and 

efaasflr^-Whare  petition  to  be  filed,  etc.  its  effect. 

S.  On  what  proof  the  court  mi^  order  snr-  7.  How  heirs,  etc.,  of  purchaser  may  compel 

TlTor  to  oomplBte  sudi  oontraot  by  con-  speciflo  performance  of  eontraets  for  real 

veyaaoe.— Bffect  of  deed  undar  the  order.  estate. 

8.  Beeitals  in  petition  and  deed.^Petition  and  8.  The  portion  of  tbe  purchase  money  due  the 

eidflr  to  be  reoordBd.  estateof  the  deoeaeed  to  be  secured,  etc^~ 

4.  FstltloB  may  be  preferred  in  the  county  Olerk^s  fees  under  this  act. 

where  any  part  eftbe  land  may  lie.  9.  How  and  what   notice  to   be  given  and 

8.  Saeouton  and  administrators  may,  in  like  proved  of  the  pendency,  etc,  (rf  a  pe- 

manner,  petition  to  complete  the  con-  tition  filed  under  the  filth  section  of  this 

tracts  of  testatcnr  or  intestate.— iHeirs  or  act. 

lepnsentatiTes  of  vendor  to  be  defend-  10.  Acts  repealed.— When  this  act  took  effect. 

ante  and  have  notice. 

An  Aet  to  proTido  for  the  execution  of  real  oontraotf  In  certain  oases. 
[l^««IMnMryt6,1881.     Took  ^eelJmetl,-iBSi.    90 sol. Stef.  868.] 

(1.)  Section  I.    ^  t^  enacted  by  <fte  €^eneral  Asiemhfy  of  the  State  When   surriviug 
cf  Ohio,  That  if  two  or  more  persons  who  heretofore  have  held  or  may  JSStTSi.^^y 


the  eompletion 
Pbobati  Oovbt< 


1  Tbe  probate  judge  bu  concurrent  jurisdiction  with  the  court  of  common  pleas,  in 
16  eompletion  of  real  contracts,  on  the  petition  of  executors  or  administrators.    See 
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petition  court  tor  hereafter  hold  lands  as  coparceners,  joint  tenants,  *  or  tenants  in  com* 
^nr^o^t  thS  ^^^  ^^"^^  heretofore  or  shall  hereafter  become  obligated  in  writing  for 
land  to  the  pur-  the  sale  and  conveyance  of  the  same,  or  of  any  part  thereof;  and  any 
one  or  more  of  the  said  coparceners,  joint  tenants,  or  tenants  in  com- 
mon, after  said  contract,  and  before  the  conveyance  of  the  land  so  con- 
tracted for,  hath  or  have  died,  or  shall  die,  it  shall  be  lawful  for  the 
survivor  or  survivors  to  present  a  petition  to  the  court  of  common  pleas 
Whore  petition  to  of  the  county  in  which  the  land  so  contracted  for  may  or  shall  be  sit- 
be  filed,  etc.         uatcd.  Setting  forth  the  facts  relative  to  the  said  contract,  and  praying 

for  an  order  for  the  execution  thereof. 
On  what  proof  the      (2.)  Sec.  II.     That,  if  it' shall  appear  to  said  court  by  good  and 
•lI?^vo?*to  ^-  suflBicient  testimony,  that  such  contract  hath  been  made,  and  hath 
piete  Buch  con-  been  fully  complied  with  on  the  part  of  the  purchaser  or  purchasers ; 
tract  by  conrey-  ^^  ^j^^^  ^^^  ^^^^  purchaser  or  purchasers  is  or  are  then  ready  to  comply 
with  the  said  contract,  according  to  the  terms  thereof,  so  that  he  or  they 
hath  or  have  a  full  right  to  demand  and  receive  a  conveyance  of  the 
said  land,  or  any  part  thereof;  it  shall  be  lawful  for  the  said  court  of 
common  pleas  to  make  an  order  authorizing  and  empowering  the  said 
survivor  or  survivors  to  complete  the  said  contract,  by  conveying  the 
sfE9ct  of  deed  nn-  land  80  contracted  for ;  and  the  deed  so  made  and  executed,  by  virtue 
"    *  ^     '       of  the  order  aforesaid,  shall  convey  as  complete  and  perfect  a  title  and 
shall  in  all  respects  have  the  same  effect  as  if  the  said  deed  had  been 
executed  by  all  the  said  coparceners,  joint  tenants,  or  tenants  in  com- 
mon. 
Becitaia  in  peti-      (3.)  Seo.  III.     That  the  Said  petition  shall  recite  the  names  of  all 
tion  and  deed.       ^^^  contracting  parties,  the  situation,  quantity,  and  description  of  the 
lands  so  contracted  for,  and  the  time  of  making  such  contract ;  and  the 
Petition  and  order  deed  to  be  made  by  virtue  of  the  order  aforesaid  shall  recite  the  said 

to  be  recorded.        ^^^^^  .   ^^^^  j^  ^j^^jj  ^^  ^j^^  ^^^^  ^^  ^^^  ^j^^.^  ^^  ^j^^  ^^j^   ^^^^^  ^  ^.^^.^^^ 

the  said  petition  at  length,  and  the  order  thereon  granted. 
Petition  may  be      (4.)  Seo.  IY.     That,  when  it  may  be  necessary  to  petition  the  court 
oounwwhere  w  ^^  commou  ploas  for  an  order  to  execute  any  contract  for  the  conveyance 
part  of  the  land  of  any  tract  of  land  through  which  any  county  line  may  run,  or  of  tracts 
may  lie.  ^£  Yojxd  situate  in  two  or  more  counties,  the  petition  may  be  presented 

to  the  court  of  either  county  in  which  any  part  of  such  tract  may  be 
situated ;  and  such  court  shall  have  the  same  power  to  hear  and  deter- 
mine such  petition  and  grant  the  same  order  thereon  as  though  such 
tract  or  tracts  lay  entirely  in  such  county. 
Exeontorsandad.      (5.)  Seo.  Y.     That,  if  any  person  or  porsons  who  have  Or  shall  entei 
to^uir^mannerl  ^°*^  ^^7  Contract  in  writing  for  the  sale  and  conveyance  of  land  or  othei 
petition  to  com-  real  property,  and  before  the  completion  of  such  contract  on  his,  her,  oi 
fraSs  of  toitSor  their  part  have  or  shall  die,  leaving  heirs  under  the  age  of  twenty-one 
or  intestate.         years,  OF  Otherwise ;  and  the  executor  or  executors,  administrator  or 
administrators,  or  other  legal  representatives  of  such  person  or  persons 
so  deceased,  or  who  may  hereafter  die,  may  or  shall  be  desirous  of  com- 
pleting such  contract  or  contracts,  for  and  on  behalf  of  such  heirs,  such 
executor,  administrator,  or  other  legal  representatives  may  petition  the 
court  of  common  pleas  ^  of  that  county  in  which  the  lands  or  real  prop- 
erty, or  any  part  thereof,  shall  be  situated,  particularly  stating  the  con- 
tracts in  lise  manner  as  is  provided  in  the  case  of  survivor  or  survivors; 
Heirs  01  repreem-  and  the  heirs  at  law,  devisees,  or  other  legal  representative  or  represent- 
[o^^bTd^ndanu*  ^^^^  ^^  *^®  doceascd  veudor  or  vendors,  when  not  petitioners,  shall  be 
•od  bare  notice. '  made  defendants  to  the  said  petition,  and  shall  be  notified  of  the  pcn- 

1  Joint  tenancy,  as  dbtingiiislied  flrom  a  tenanoy  in  oommon,  does  not  exist  in 
Ohio.  Sargeant  T.  Steinberger,  S  Ohio  Rep.  305;  Mik§  T.  Fither,  10  Ohio  Rep  l{ 
TabUr  T.  Wuemm,  2  Ohio  St.  Rep.  207. 
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dency  thereof,  as  hereinafter  provided  :  and  the  same  orders  and  regu- 
lations shall  be  made  and  pursued  as  is  hereinabove  provided  and 
pointed  out  in  case  of  a  survivor  or  survivors. 

(6.)  Sec.  VI.     That,  upon  suflBicient  proof  of  such  contract  having  Onwhat  proof  the 
been  made  and  entered  into  being  given  to  the  satisfaction  of  said  court,  Se  wScntOT'  S 
an  order  of  the  court  shall  be  m^Se,.  authorizing  and  appointing  the  ex-  SSK^^SSSST,'  Z 
exutors,  administrators,  or  other  legal  representatives  of  such  deceased  make  a  deed. ' 
person,  or  such  other  persons  as  the  said  court  of  common  pleas  may 
deem  suitable  and  proper,  iully  to  complete  the  said  contract  or  con- 
tracts of  such  deceased  person  or  persons,  and  to  make  and  execute  a 
deed  or  deeds  of  conveyance  for  and  on  behalf  of  the  heir  or  heirs  of 
such  deceased  person  or  persons,  according  to  the  terms  and  stipulations 
af  such  contract  or  contracts :  and  the  person  or  persons  so  authorized  by 
the  said  court  of  copimon  pleas,^  as  aforesaid,  shall  pursue  the  same  Deed  how  madt 
rules  in  making  a  conveyance  as  are  provided  in  case  of  a  survivor  or  *ndiue«bot; 
survivors;  and  such  conveyance,  when  made  according  to  the  provisions 
of  this  act,  shall  be  binding  upon  such  heirs  and  all  other  persons  in- 
terested, in  the  same  manner  as  though  the  conveyance  had  been  made 
by  the  person  or  persons  making  such  contract  or  contracts  in  his,  her, 
or  their  lifetime. 

(7.)  Seo.  VII.     That  if  any  person  or  persons,  who  have  entered,  Honrhei«,eto.,or 
or  shall  hereafter  enter,  into  any  written  contract,  for  the  purchase  of  £^!^u^J^o 
any  land,  or  other  real  property,  has  died,  or  shall  die,  leaving  an  heir  JJJ^^^  ^ 
or  heirs,  such  heir  or  heirs,  his,  her  or  their  guardian  or  guardians,  may  estate. 
compel  the  conveyance  of  such  land,  in  the  same  manner  as  such  per- 
son might  have  done,  agreeably  to  the  provisions  of  this  act. 

(8.)  Sec.  VIII.     That  it  shall  be  the  duty  of  the  said  court,  before  The  portion  of  the 
the  granting  of  the  order  aforesaid,  to  secure,  or  cause  to  be  secured,  SSr^eetoSTof 
to  and  for  the  benefit  of  the  estate  or  estates  of  the  said  deceased  party  the  deceased  to  he 
or  parties,  their  just  part  and  proportion  of  the  consideration  of  the  ■®'^°™^  °*^ 
said  contract;  and  the  person  petitioning  for  such  order,  shall  pay  to  cierki*  &e8  under 
the  clerk  of  the  said  court,  for  making  me  necessary  entries,  the  sum  *****  *®*' 
of  twenty-five  cents;  and  if  the  said  order  be  granted,  the  further  sum 
of  ten  cents  for  every  hundred  words  contained  in  the  said  petition  and 
order,  for  recording  the  same. 

(9.)  Sec.  IX.  That  no  petition,  filed  in  court,  under  the  provisions  How  and  what  no- 
of  the  fifth  section  of  this  act,  shall  be  heard  by  the  court,  unless  sat-  SSp^^ofthe 
isfactory  proof  shall  be  first  made  to  the  court,  that  notice  of  the  pen-  P^?f^^'fl?i5»  ®' 
dency  and  prayer  of  such  petition  has  been  personally  served  on  the  dOTthesthsectSra 
parties  interested,  or  published  for  three  successive  weeks  in  some  news-  ^  **^  •*^- 
paper  circulating  in  the  county  where  such  petition  may  be  pending. 

(10.)  Sec.  X.     That  the  act  entitled  "an  act  providing  for  the  ex-  Acta  repealed, 
ecution  of  real  contracts  in  certain  cases,"  parsed  January  16,  1810 ;  Chaae,  ew. 
and  the  act  to  amend  the  act  entitled  "  an  act  providing  for  the  execu-  Chase,  1680. 
don  of  real  contracts  in  certain  cases,"  passed  January  [21],  1828,  be 
and  the  same  are  hereby  repealed. 

This  act  to  take  efiect  and  be  in  force  from  and  after  the  first  day  of  When  thii  act 
June  next.  tookeifcct. 

decisions  in  relation  to  contracts  for  land. 

Cotittructum  of  exmtTo^cU:  Hyde  et  al.  y.  Kelley  et  al,,  10  Ohio  Rep.  215 ;  Pitgh  et  oL 
?.  CUii^ldinty  11  Ohio  Rep.  109. 

In  the  absence  of  any  stipulation  the  yendor  of  land  mast  pay  the  taxes  until  con- 
feyance  made.     WiWtoii'f  exr*$  et  al.  y.  Ibjajwm,  0  Ohio  Rep.  72. 

^  to  the  rulee  of  law  in  actions  at  lata  upon  contraetefor  (and:    See  Wehh  y.  I^evenmm, 

I  See  note  1,  page  259. 
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6  Ohio  R«p.  262 ;   M^'Coy^s  adm'vi  r.  Jl-^cbre't  adm'ra,  tb,  810;   Reed  et  al,  v.  MeOrem, 

6  Ohio  Rep.  375  j  Ihnton  v.  Xewrwiier,  8  Ohio  Rep.  49;  Feller  v.  WeifbrigJu  eiaL^S 
Ohio  Rep.  167;  Siaufer  v.  Eitton  et  uL,  13  Ohio  Rep.  322;  Ta/i  v.  Wildman,  15  Ohio 
Rep.  123 ;  Tai/hr  v.  Browder,  I  Ohio  St.  Rep.  225 ;  Baker  y.  Leeeee  of  Qiittnge  et  at., 
16  Ohio  Rep.  485. 

Inadeauacy  of  price — effect  of  it  on  contract  and  remedy:  Steele  et  al,  y.  WorthingtaHf 
2  Ohio  Rep.  182 ;  GalUnoav  v.  Barr  et  al,  12  Ohio  Rep.  354. 

Eacorhitancy  of  price — reUef  on  tkcU  account  in  equity;  Hunter  y.  Goudy  et  al.,  1  Ohio 
Rep.  440 ;  Hough  y.  Hunt,  2  Ohio  Rep.  406. 

Aa  to  the  generalprineiplee  which  govern  eimrte  of  emdty  in  proceeding  to  enforce  con* 
trade  for  landa:  Hulehieon  v.  McNutt'e  heire,  1  Ohio  Kep.,  14;  Reee  y.  Smith,  1  Ohio 
Rep.  127;  Owrtia  et  al,  y.  drnta^e  adm're,  1  Ohio  Rep.  429;  Towneend  y.  Alexander,  2 
Ohio  Rep.  18 ;  (kmreier  db  Eaviee  y.  Oraham,  2  Ohio  Rep.  341 ;  Tieman  y.  Beam  et  oL, 

5  Ohio  Itep.  383:  Cfibbe  y.  Chan^non,  3  Ohio  Rep.  335;  WiUon*9  ex're  y.  Tappan,  6 
Ohio  Rep.  172;  State  y.  Bawn*»  heire,  6  Ohio  Rep.  383;  Houee  y.  Beatty  et  al.,  7  Ohio 
Rep.,  pt.  2,  84 ;  Scott  y.  Fielde  et  al.,  7  Ohio  Rep.,  pt.  t,  90 ;  Bummington  y.  KeUey  et  al., 

7  Ohio  Rep.,  pt.  1,  97 ;  Highyr.  WhUmkei^  et  al.,  8  Ohio  Rep.  198 ;  FmUer  y.  Perkine  et 
«U.,  7  Ohio  Rep.,  pt.  2, 196;  Brew^  etal.  y.  State  of  Conmect^  et  al.,9  Ohio  Rep.  189; 
Hyde  et  al.  y.  Kelley  et  al.,  10  Ohio  Rep.  215 ;  Watkine  v.  ColUne  et  al.,  11  Ohio  Rep. 
31,  33 ;  Brown  y.  Hainee  et  al,  12  Ohio  Rep.  1 ;  Henry  y.  Conn  et  al.,  12  Ohio  Rep.  193 ; 
Pugh  etalY.  Cheeeeldine,  11  Ohio  Rep.  lOf);  Seotfe  ex'r  y.  Barber*e  exW  aind  heire,  14 
Ohio  Rep.  547;  Oallowayr.  Barr  et  cU.,  12  Ohio  Rep.  854;  Ludlow  y.  Cooper,  13  Ohio 
Rep.  552;  HaU  y.  Oreen  et  al.,  14  Ohio  Rep.  497;  Minn*  r.  Moree  et  al.,  15  Ohio  Rep. 
568 ;  Wehetmr  et  al.  y.  Harrie  et  al.,  16  Ohio  Rep.  490 ;  Purcell  y.  Goehom  and  wife,  17 
Ohio  Rep.  105;  Kay  et  al.  y.  Waieon,  17  Ohio  Rep.  27 ;  Kirhy  y.  Harrieon  et  al.,  2  Ohio 
St.  Rep.  327. 

When  time  will  be  eoneidered  the  eeeence  <^  a  contreut:  Seott  r.  Fielde  et  aU,  7  Ohio 
Rep.,  pt.  2, 90 ;  Rummington  y.  Kelley,  1  Ohio  Rep.,  pt.  2, 101 ;  Kirby  y.  Harrieon  et  al., 
B  Ohio  St.  Rep.  826. 

When  mafic  performance  wiU  he  ordered:  See  Reee  y.  Smith,  1  Ohio  Rep.  124; 
Oibbe  V.  Champion,  3  Ohio  Rep.  335;  Barr  y.  Hatch,  3  Ohio  Rep.  527,  529 ;  Reynold^ 
heire  y.  The  Commieeionere  of  Starke  County,  5  Ohio  Rep.  204 ;  Wilaon*e  ex're  y.  Tap* 
pan,  6  Ohio  Rep.  172;  Houee  y.  Beatty  et  al.,  7  Ohio  Rep.,  pt.  2,  84;  FuUer  y.  Perkine 

6  Robeon,  7  Ohio  Rep.,  pt.  2, 196;  Jhmlap  y.  Mitchell,  10  Ohio  Rep.  117 ;  Hyde  et  oL 
y.  Kelley  et  al.,  10  Ohio  Rep.  215;  Pugh  et  al.  y.  Cheeeeldine,  11  Ohio  Rep.  109; 
Woodeefal  v.  Dille  et  al.,  11  Ohio  Rep.  455;  Galloway  y.  Barr  et  al.,  12  Ohio  Rep.  354; 
HaU  y.  Green  etal.,  14  Ohio  Rep.  497 ;  Weheter  et  aU  y.  Harrie  et  al.,  16  Ohio  Rep.  490 ; 
Kayet  al.  y.  Wateon,  17  Ohio.  Rep.  27. 

ir  Aw  epeci/ic  performance  will  not  be  ordered:  See  Towneend  y.  Alexander,  2  Ohio 
Rep.  18;  Tieman  y.  Beam,  2  Ohio  Rep.  383,  391 ;  The  State  y.  Baum'e  heire,  6  Ohio 
Rep.  383;  Scott  y.  Fielde  el  al.,  7  Ohio  Rep.,  pt.  2, 90;  Higbyr.  Whitakeretal.,  8  Ohitt 
Bep.  198 ;  Howard  etoLy.  Babeock  et  al.,  7  Ohio  Rep.,  pt.  2.  78 ;  Brewer  et  al.  y.  The 
SttUe  of  Connecticut  el  al.,  9  Ohio  Rep.  189 ;  Rummington  y.  Kelley,  7  Ohio  Rep.,  pt. 
2,  97;  Young  y.  Miller  et  al.,  10  Ohio  Rep.  85;  Carr  y.  Willianu  et  al.,  10  Ohio  Rep. 
805;  Watkine  y.  Colline  et  al.,  11  Ohio  Rep.  81,  88;  Brown  y.  Haime  et  oL,  12  Ohio 
Rep.  1 ;  Henry  y.  Conn  et  al.,  12  Ohio  Rep.  193;  ludUm  y.  Cooper,  18  Ohio  Rep.  552 ; 
SeoU'e  ex*re  y.  Barber*e  ex*re,  14  Ohio  Rep.  547 ;  Purcell  r.  Goehom  and  wife,  17  Ohio 
Rep.  105;  Taylor  y.  Browder,  1  Ohio  St.  Rep.  225;  Kirby  y.  Harrieon  et  aU,  2  Ohio 
St.  Rep.  827;  PoUard  r.  Keimer,  6  Ohio  Rep.  528;  Skm  y.  JTeffor  ^  Skinner,  6  Ohio 

Compeneation  where  vendor  ie  unable  to  conveu:  Reee  n  Smith,  1  Ohio  Rep.  124 ; 
Gibbe  y.  Champion,  3  Ohio  Rep.  335 ;  Ludlow*e  heire  y.  Kidd  el  al.,  Ib^  541 ;  Same  y. 
Same,  4  Ohio  Rep.  244;  WiUiame  y.  Champion  et  al.,  6  Ohio  Rep.  169;  Buetiny. New- 
comer, 8  Ohio  Rep.  49;  Seety  y.  The  State,  11  Ohio  Rep.  501. 

Ae  to  recovering  back  partial  paymente  on  purchaee  money:  See  8cott*e  ex*re  r.  Bar" 
her'e  exWe,  14  Ohio  Rep.  547;  Weeden  \.  The  L.  M.  &  L.  E.  R.  R.  Co.,  14  Ohio  Rep. 
568;  Nicholson  r.  Pirn  et  al.,  5  Ohio  St.  Rep.  25. 

If  the  teller  of  Und  and  thoie  through  whom  he  elaims  haye  been  in  possesrioa 
twenty-aine  yean,  under  a  deed  not  acknowledged,  the  parohaser  oan  not  enjoin  the 
collection  of  the  purchase  money  on  account  of  such  defoctiye  deed ;  nor  on  the  ground 
that  there  is  a  stale  outstanding  contract  for  the  land  made  nearly  forty  years  before. 
Edwarde  y.  Morrie,  1  Ohio  Rep.  524. 

A  yendor  not  haying  partea  with  the  legal  title,  and  the  purchase  money  not  hay- 
ing been  paid,  is  possessed  of  both  the  legal  and  equitable  title  to  the  land.  Bruek 
et  al.  y.  Kineley  el  al.,  14  Ohio  Rep.  20. 

The  assignee  of  a  promissoty  note,  giyen  in  eons ideratlon  of  land— the  yendor  not 
having  parted  with  tne  legal  title,  and  the  yendee  not  haying  paid  all  the  purchase 
money—Kian  not  sustain  a  bill  in  chancery  to  enforoe  the  payment  of  the  porchasa 
money  to  the  vendor,  obtain  a  decree  for  the  amount  of  such  note  against  the  vendee^ 
and  a  decree  for  the  sale  of  his  interest  in  the  land.    lb,  20. 

Ae  to  reecieion  and  forfeiture:  See  Higby  y.  WhUaker,  8  Ohio  Rep.  198,  201 ;  SeoM 
y.  Fielde  et  al.,  7  Ohio  Rep.  pt.  2,  90;  Rummington  v.  Kellev,  7  Ohio  Rep.  pt  2.  97; 
Hutchieon  v.  McNutt,  1  Ohio  Rep.  14 ;  Brown  v.  Witter,  10  Ohio  Rep.  142 ;  Ki^by  v. 
Harrieon  el  al.,  2  Ohio  St.  Rep.  327 ;  Ludloio*a  heire  r.  Cooper'e  devieeee,  4  Ohio  St.  Rep 
I ,  Nicholeon  v.  Pirn  etaLb  Ohio  St.  Rep.  25. 
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At  to  an  equitable  lien  for  the  purchase  money :  The  seller  of  land,  who  has  parted 
with  the  title,  has  a  lien  upon  the  land  for  the  purchase  money  while  the  land  remains 
in  the  possession  of  the  hnyer  or  his  assignee,  with  notice.  WiUiame  v.  Roberta  et  aL, 
5  Ohio  Rep.  Zb,  If,  however,  the  seller  who  has  parted  with  the  title,  has  taken  se- 
curity for  the  porohase  money,  he  thereby  shows  that  he  did  not  rely  upon  his  equi- 
table lien,  and  the  land  is  discharged  from  the  lien,  whether  the  purchaser  afterward 
prore  insolvent  or  not.  Id,  lb.;  Maheto  v.  Coombe  et  aL,  14  Ohio  Rep.  428,  435  j  Fol- 
let  V.  Beeee  etale.,  20  Ohio  Rep.  540.  But,  if  the  title  remains  in  the  seller,  he  will 
not  be  compelled  to  part  with  it  until  the  whole  purchase  money  is  paid,  although  he 
has  taken  security  for  the  purchase  money,  unless  the  contract  of  sale  expressly  re- 

?^nire  it.  5  Ohio  Rep.  35 ;  Tieman  v.  Beam  et  aL,  2  Ohio  Rep.  383 ;  and,  if  the  notes 
or  the  purchase  money  are  devised  by  the  seller,  the  lien  will,  it  seems,  pass  to  the 
devisee,  although  the  legal  title  has,  by  the  decease  of  the  seller,  been  vested  in  other 
devisees.  Tieman  v.  Beam  et  aL,  2  Ohio  Rep.  883.  If,  instead  of  devising  the  notes, 
the  seller  assigns  them  during  his  lifetime,  the  assignee  holds  them  divested  of  all 
lien  upon  t|ie  land.  Jackman  v.  Hallock  et  aL,  1  Ohio  Rep.  318.  And  when  the  ven- 
dor or  land,  having  a  lien  for  the  purchase  money,  obtains  judgment  against  the  ad- 
ministrator of  the  vendee,  upon  which  the  land  is  sold  on  execution  for  a  sum  snfll- 
oient  to  pay  the  whole  amount,  the  lien  is  thereby  extinguished,  and  can  not  be  set 
up  by  the  pnrehaser  acainst  the  widow's  claim  for  dower.  MeArthur  v.  Porter  et  o^, 
1  Ohio  Rep.  99.  Purehase  money  paid  to  an  administrator,  upon  a  void  sale  of  his 
intestate's  land,  is  not  a  lien  upon  the  land;  but  taxes  paid  by  the  purchaser  upon  the 
land,  under  the  belief  that  he  was  the  owner,  are  a  lien  on  the  land ;  and  that  lien 
will  be  enforced  when  the  true  owner  comes  into  a  court  of  equity  to  quiet  his  title, 
upon  the  rule  that  he  who  asks. equity  pAust  do  equity.  Nowter  et  al.  v.  Coit,  I  Ohio 
Rep.  519,  523.  A  Uen  for  the  purchase  money  is  preferred  to  the  lien  of  judgment 
creditors,  without  notice.  Pattereon  et  aL  v.  Johnson  etaL,  7  Ohio  Rep.  pt.  1,  221.  A 
third  person,  advancing  money  to  enable  a  purchaser  to  buy  land,  can  not  claim  a 
vendor's  lien.  StaneeU  v.  Roberta  et  aL,  13  Ohio  Rep.  148.  Before  the  legal  title 
passes  from  the  vendor  on  a  contract  for  the  sale  of  land,  there  is  no  lien  for  th9 
purchase  money.  Brwh  et  al  v.  Adama  et  aL]  14  Ohio  Rep.  20,  23.  And  a  vendo]^ 
lien  is  personal  and  does  not  pass  to  the  assignee  of  a  promissory  note  given  for  thd 
purchase  money.    lb,  20.    By  taking  a  mortgage  upon  the  land  sold,  to  secure  th^ 

Eyment  of  the  purchase  money  therefor  tiie  ^vendor  does  not  extinguish  his  eq^itablp 
n,  and  the  Uen  of  a  ludgment  creditor,  obtained  between  the  date  of  the  mortgage 
and  the  time  when  it  is  recorded,  will  be  postponed  to  the  vendor's  lien.  Bw>e  v. 
Swing  et  aL,  17  Ohio  Rep.  500.  It  has  been  held  that  the  taking  of  oollateral  secnc- 
ity,  either  personal  or  by  way  of  mortgage,  is  a  waiver,  which  extinguishes  the  lien ; 
and  that  a  mortgage  for  a  part  of  the  purchase  money  on  the  same  property  is  a 
waiver  of  the  lien  lor  the  residue.  lb,  521.  The  vendor  has  a  right  to  protect  his  lien 
for  the  purchase  money,  and  may  proceed  in  equity  to  assert  it,'  when  it  is  in  danger 
of  being  lost  by  a  sale  on  judgments  to  bona  fide  purchasers,  without  notice.  lb, 
524.  Where  an  equitable  interest  in  land  was  sold,  and  security  taken  for  the  pur- 
chase money,  by  which  the  vendor's  lien  was  extinguished,  and  the  legal  title  to  the 
Eroperty  afterward  came  to  the  yendor  by  a  deed  of  trust,  he  will  not  be  permitted  to 
old  on  to  the  legal  title  until  his  own  debt  is  paid,  it  not  being  provided  for  in  Uie 
deed.  FoUet  v.  Beeae  et  aL,  20  Ohio  Rep.  546.  The  assignee  of  an  equitable  title,  as 
a  general  rule,  takes  it  subject  to  any  claim  that  could  be  asserted  against  it  in  the 
hands  of  the  assignor ;  but  if  the  holder  of  the  legal  title  has,  by  his  conduct,  or  rep- 
resentation, in  any  way  misled  the  assignee,  his  rights  may  be  lost  or  postponed.  lb. 
546.  Spedflo  interest  in  or  liens  upon  the  property  assigned  can  only  be  set  up  against 
the  assignee ;  not  the  general  indebtedness  of  the  assignor,  although  such  indebted- 
ness may  have  accrued  from  the  purchase  of  the  same  prqperty.    lb.  546. 

Contract  made  by  agent  qfter  death  of  principal:  Where  A.  had,  by  letter,  requested 
and  authorised  B.  to  make  sale  of  a  tract  of  wild  land  for  him,  and  B.,  in  aooordanoe 
with  the  request  and  authority  as  expressed  by  the  letter,  made  a  contract  of  sale  and 
received  part  of  the  purchase  money,  and  gave  possession  of  the  land  to  C.  for  A.,  in 
accordance  with  the  contract,  shoilly  after  the  death  of  A.,  but  without  knowledge 
of  that  event,  and  G.  afterward  paid  the  residue  of  the  purchase  money  due  on  the 
contract  to  the  guardian  of  the  heirs  of  A.  on  denand  thereof;  and  afterward  the 
beirs  having  brought  an  action  to  recover  possession  of  said  lands,  and  0.  having 
thereupon  commenced  suit  against  them  to  enjoin  their  proceeding  in  such  action- 
Held  :  1st.  That  the  death  of  the  principal,  as  a  general  rule,  is  a  revocation  of  the 
agency  by  operation  of  law.  2d.  That  the  transaction  being  a  matter  in  pai^,  and 
not  by  deed,  or  necessary  to  be  done  in  the  name  of  the  principal,  and  being  in  good 
faith  on  the  part  of  B.  and  C,  and  within  the  apparent  authority  of  B.  as  so  expressed 
by  A.,  without  knowledge  of  his  death,  the  heirs  and  representatives  of  A.  are  estop- 
ped to  deny  such  apparent  authority  of  B.,  and  the  contract  is  obligatory  upon  thepu 
hh  V.  Crane^  8  Ohio  St.  Rep.  520. 
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CHAPTER  29. 


CORPORATIONS. 

00U.S0B8,  A0ADSMXS8,  XTO.  IBOTIOX 

nonoN  66.  Detaining  pawengew,  «zacting  nnUwlU 

1.  Who  mav  establish  a  ooIIege»  nniTenity,  tolls,  etc. 

etc. — Obrporate  powers.  67.  Beoord  of  expenses,  tolls,  eto. 

2.  Sfiect  of  lUlore  to  elect  trustees.  68.  Failore  to  keep  road  in  repair. 

8.  Trustees  mav  hold  trust  property.  69.  Vacancy  in  board  of  directors,  how  filled. 

4.  Facul^,  and  their  powers.  60.  flow  two  or  more  companies  may  consoU- 
6.  Amount  of  capital  requisite  for  an  academy.  date. 

— Corporate  powers. 

6.  Old  institutions  may  come  under  the  prori-  to    oebatb    axv    bjmulats    uaqumtio    tblb- 

sions  of  this  act.— Shops  and  ftoms.  okaphio  companiss. 

7.  ^Ital  stock  may  be  Increased.  «i.  How  telegraphic  oorporaUons  may  be  cie- 

8.  Notloe  of  increase  to  be  given.  j^^  '^    *•  t-'  ^ 

9.  l^dlTidu^  liability  of  stockholders.  o2.  Subscription  and  organization. 

10.  Ohango  of  name,  sale  and  remoTal,  etc  63.  Annual  meeting  of  ttockholdert. 

11.  How  trustees  of  collese  endowment  ftind  e4.  Appropriation  of  roads. 

to  wS""^**?**'  *"<»fPO'*'«*»  f*c-    ,     .  ^66.  Two  or  more  companies  may  be  consoU- 

12.  What  changes  in  application  of  endowment  dated 

flind  may  be  made,  and  how. 

13.  Appointment  and  term  of  office  of  trustees,  ^  obsatb  ato  E«omjLT«  qam  light  avd  watm 

M.8eS?on  amended.  ^„  ^'^"^'"-      u.         t.. 

16.  Proceedinn  to  become  Incorporated,  ««•  Howjas  and  water  companies  may  be  ere- 

16.  Election  G«  trustees;  their  powers  and  du-  ^   »»,?!??• 

tigg^  '  *^  67.  Directors. 

17  Bepeallne  clause  ^*  Officers. 

18.*  Wfiomay  becom^  a  body  corporate.  .  JJ-  ^^  ™»*«n«  «'  stockholders. 

'—*«-'  YO.  Powers  of  gas  companies. 

TO  CEEATB  AND  BMULATX  EAiMOAD  oovPAJOBS.  ^^-  OorporaUous  may  contract  tor  gas  or  water. 

"•  -^^J^^  association;  its  reoonL-Oopy  ^  cwuTS  Aim  bmulati  BBinas  ooMPAsriifc 

20.  General  ^wers.  ^'  F^J^i'*^  ~??!?*~  T^  ^  "~*^  ^^ 

2L  Construction  of  road,  etc  J?'  S."*'*'^"*''^  election,  etc 

22.  Capital  stock.  JJ*  SS?"?' 

23.  Payment  thereof!  Jj-  P««ident. 
2L  Delinquent  instaUments.  JJ*  gocrotaiy. 
26.  Increase  of  capital  stock.  JJ'  S^i'.t!!!. 

26.  Subscription  books,  election  of  dfrectow,  iJ-  *?"  **<*^        ,    - 

etc.,  Ld  their  oath ;  general  powers.  "»•  Compensation  of  officers. 

U.  Chi^^Sf °^o  ot'iSJI!^*  ^^  W>  <»«^"  ^»  ETOTTLATE  MAMOTAOTUEIKO  00» 

20.  Occupation  of  streets,  public  grounds,  eto.  paxiw. 

80.  Prices  for  transportation,  eto.  80.  How  manuftcturing  companies  may  be  en 

81.  May  borrow  money,  eto.  ated. 

82.  May  acquire  and  convey  lands.— Old  oor-  81.  Directors,  president,  etc 

porations  may  accept  prorlslons  of  this  82.  Subscription  to  stock, 
act. 

83.  Crossing  roads  or  stieams.  to  pmtxdb  foe  the  ivcoepoeatioh  or  eeuo- 

84.  Principal  office.  lotrs  akd  othee  sooiETin. 

IS:  ^^J^'^A'^rJS^^t  «3.  Fonnation  of  ..Uglou.  societies,  fir.  ^ 

87.-  Bridges  orer  canals  and  navigable  waters.  ^  nS*  !^^S?^?ifc«r  ^^ 

88,  80,  40.  Consolidation  of  two*  r  more  com-  JJ*  S  iJ^^T^^  Eudltor,  etc 

pnut^  85.  Directors,  etc. 

41.  How  companies  may  aid  each  other.  JJ-  OffioerSjrules,  etc 

42.  Commissioners,  councils,  trustees,  etc,  may  ^i.  ymnoM, 

sell  stock,  etc. 

48.  How  long  pUenger  cars  shaU  stop  at  each  ««™^''  "<>^^»!S  J2fS^""^  xeooepoeate. 
station,  etc  companies. 

88.  Old  companies  may  come  under  this  act. 

TO  CEEATE  AND  EEOULATE  TVENPIKE  AND  PLANK  89.  Annual  exhibit  to  be  published. 

EOAD  COMPANIES.  90.  How  to  use  property. 

44.  How  created,  etc  91.  Beduetion  or  stock. 

46.  Subscription  of  stock ;  payment.— Power  to  92.  Extension  of  charters  of  Joint  stock  com- 
borrow  mon^y.  panics. 

46.  Organization,    election    of  officers,   etc;  93.  How  extended. 

proxy;  annual  elections.  94.  Change  of  name  of  corporation. 

47.  Directors*  oath;  president;  term.  96.  Indlridnal  UabiUty. 

48.  Powers  and  duties  of  president  and  direct-  96.  Change  of  location  or  termini  of  roads. 

ors.  97.  Suits  against  corporations,  how  brought,etc. 

49.  Appropriation  of  lands,  etc  98.  Officers  to  be  residents,  etc.— Annual  meet> 

60.  Pfankuig  turnpike.  Ings,  change  of  time.— Principal  office. 

61.  Width  and  gnide ;  toll  gates  near  towns.  99.  When  private  property  hereafter  appropri- 

62.  Toll  gates.  ated: 

63.  Bates  of  toll.  100.  Statement  to  be  filed  with  probate  Judge. 

64.  Evasion  of  tolls.  101,  102.  The  Jury;  notice  to  owners  of  pro^ 
66.  Mikstonos  and  toU  boards.  erty.— r  ' 
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103.  Oathfl  of  Jnron.^-Jnron  intoreited  to  be 

exeosed.— Oomolidfttion  of  cases  and  Ibee. 

104.  View  t^ Jury;  trial;  teatimonj. 

106.  How  unknown  or  nonreaident  ownen  no- 
tilled. 

106.  Teea,  and  by  whom  paid. 

107.  ExoepUoBB  and  appeal. 

106.  Gotto ;  rBTenal  of  Judgment,  etc. 
100.  yerdi<^  Judgment,   etc.— A^jnetment  on 
second  assessment,  and  costs. 

110.  How  Judgment  entMnoed. 

111.  Appropriation  of  school  and  ministerial 

lands  by  railroads. 

118.  Proceeds. 

113.  When  probate  Judge  is  interested  in  a  cor- 

poration, court  of  common  pleas  to  act 
on  i^ipropriation  of  prlrate  property. 

114,  116.  Proceedings  on  appUcatkms  pending 

AprU  30, 1862,  ibr  appratoement  of  jnrop- 
erty,  etc,  taken  by  a  railroad. 

116.  OocpOTations  may  change  name. 

117,  118.  How. 

119.  BUtet  of  change. 

190.  May  fix  day  of  aanual  meetings ; 

121.  Statement  of;  in  certificate  of  organisation ; 

— Change  thereof. 

122.  Bates  on  railroads  in  Tidnity  of  canals. 

123.  Publication   of  rates.— Bates   not  to  be 

eraded. 

124.  Bailroad  bridges  over  oanab,  etc. 
126.  Existing  bridges. 

126.  Proceedings  against  company  not  oomply- 
•    ing  with  preceding  sections. 

127.  How  unpaid  stock  in  other  than  raflroad 

ccwnpanies  collected. 

128.  129.  Turnpike  <a  plank  road  companies 

may  own  branch  roads. 

130.  When  to  charge  toll  on  less  than  Ats  mUee. 

131.  Increase  of  stock  of  gas  or  coke  companies. 

132.  133, 134.  Suits  beftre  Justice  against  raU- 

road  cmnpany ;  senrloe  of  process. 
136.  Senrioe  flve  days  beftne  triaL 

136.  Speed  on  railroads  in  towns. 

137.  Transfer  books  of  railroad  stock  in  other 

states. 

138.  Loans  to  and  sale  of  bonds,  etc,  by  raO- 

road  company. 
189.  Purchase  of  stock  hj  directors. 

140.  Number  of  directors. 

141.  Extension  of  time  fsr  completing  plank 

and  railroads. 

142.  Mortgage  made  br  railroad  company. 

143.  Beoord  oi;  and  enect. 

144.  Bailroad  company  laying  double  track  may 

issue  bonds,  etc 
146.  Bailroad  bridges  ft»^  common  traToL 

146.  Election  and  powers  of  Tlce  presidents  of 

railroads. 

147.  Treasurer  need  not  be  a  director  of  railroad. 

148.  Creation  of  preltered  stock  by  railroads  ;— 

149.  Guaranty  thereof! 

160.  — Diridends  thereon  'f-~ 

161.  Its  redemption. 

162.  Assent  of  stockholders  to  its  issue. 

163.  Issue  of  bonds  for  nnftmded  debts. 

164.  Increase  of  capital  stock  of  railroads ;  car- 

tiUcate  thereof. 
166.  Stock  payable  upon  running  of  cars. 

166.  When  two  tracts  laid  In  street,  how  run. 

167.  Or  tracts  of  two  oo.*s  cross  each  other ; — 

168.  Bepealed  by  sec.  869,  and  supplied  by  sees. 

866  to  368. 
160.  To  transport  loaded  cars  of  each  other. 

160.  How  railroad  companies  may  increase  their 

ci4>ital  stock. 

161.  Act  took  effect. 

162.  OonsoUdation  with  railroads  of  a4Joining 
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176,  176,  177.  Extension  of  time  for  completion 
of  railroads. 

178.  Bepealing  clause. 

179.  Uniform  gauge  of  each  railroad. 

180.  Erections  of  fences,  qrosslugs,  and  cattle 

guards. — Liability  for  injury  to  animals. 
— ^For  taking  them  within  Indoenre,  etc. 
—Partition  fences.— Prirate  crossings 
and  cattle  euards. 

181.  As  to  use  ana  pay  for  fbnces  already  made. 

— Becorery  of  pay  therefor. 

182.  Bepalr  of  sonh  fences. 

183.  This  act  not  to  affect  certain  contracts. 

184.  Penalty  for  not  building  or  repairing  fences, 

crossings,  and  cattle  guards;— How  re- 
ooTered. 

186,  186.  Co.  commissioners  may  receire  relin- 

quishment of  turnpike  and  plank  roads. 

187,  188.  Bepair  of  turnpike  and  plank  roads  In 

town. 
180.  When,  and  for  what,  additional  stock  may 
be  subscribed  to  turnpike  or  plank  roads. 

190.  Manner  of  planking. 

191.  Gates,  etc.,  when  flTe  miles  completed. 

192.  Manner  of  occupying  roads,  streets,  alleys, 

etc 

193.  Tolls  on  less  than  five  miles  of  road. 

194.  Appointment,  term  of  ofBcCi  and  oath  of 

inspectors  of  turnpike  roads ; 
196.  —Their  duties,  etc; 

196.  —Fees. 

197.  Temporanri^pointment  of  inspectors,  etc. 

198.  Prior  section  repealed. 

190.  Penalty— Ibr  carrying  fire  across  bridge, 
unless,  etc ; 

200.  —Or  for  iiJuring  bridge,  gate,  or  fixture ; 

201.  — Or  for  depositing  materials  in  or  near 

ditches,  so  as  to  ii^ure,  etc 

202.  How  penalties  recoTered,  etc 

203.  Penalty  for  defhcing,  etc. 

204.  How  persons  tcywss  each  other. 

206.  206.  Proceedin^i,  on  Judgment  and  execu- 

tion, etc,  against  company. 

207.  Penalty  for  iigaries  done  to  fixtures,  etc, 

of  turnpike  roads. 

208.  Number  of  directors  may  be  reduced. 
200,  210,  211,  212,  213,  214,  216.  How  penonal 

liability  of  shareholders  in  pbmk  and 
turnpike  co.*8  enforced. 

216.  Transfer  by  companies  of  part  of  road  or 

bridges  to  municipal  corp<HratlQns : 

217.  And  change  place  or  toll  gate  in  such  case. 

218.  How  plank  and  turnpike  roads  in  and  near 

towns  vacated. 

219.  Suits  on  mortgagee  of  turnpikes,  canals  and 


plank  roads  ;— 
L  —Judicial  sales  and  effect. 


163.  OondiUons  thereof;— 

164.  —Ita  effect; 

166.  Election  of  directors  in  such  case ; 

166.  —And  transfer  of  property  and  fkanehises ; 

167.  — ^Thoir  principal  office ; 

168.  — Suiu  by  and  against ; 
160.  Taxatton. 

170.  Extension  ofrailroads  into  adjoining  states. 

171,  172.  Bights  of  stockholders  who  reftise  to 

consolidate. 

173.  Agreement  of  consolidation  eTldenoe,eto. 

174.  Eridenoe  in  suit  against  consolidated  oo. 


220. 

221,  222.  Sale  of  by  plank  or  turnpike  co.  to  co. 
comm  rs. 

223.  Sale  to  other  persons. 

224.  Bights  of  credltorB,  etc;  limitation  of  act. 
226.  How  turnpike  co.*s  may  aid  each  other. 

226.  How  sewerage  companies  formed. 

227.  General  powers ; 

228.  Election  of  directors; 

229.  —Stockholders*  meetings. 

230.  231.  Powers  of  directors  and  of  the  corpor- 

tion. — Grants  by  and  contracts  with  cit- 
ies and  towns. 

232.  Contracts  forpriTate  drains,  etc;  rates,  etc 

233.  ProTlso. 

234.  How  aTenoe  companies  formed ;  their  pow- 

ers. 
286.  Bequisites  of  an  avenue;— appropriation 
of  land. 

236.  Tolls  and  toU  gates. 

237,  288.  Bight  of  way  through  Tillages,  etc 
289.  How  building  associations  formed;— their 


240.  How  corporations  created  for  hydraulics, 

canals,  dry  docks,  marine  railways,  pub- 
lishing books  or  newspapers,  quarrying, 
mining,  manufacture  of  minerals,  etc.— 
Their  powers. 

241,  242.  Further  powers. 

243.  Company  to  unproTe  narigable  streams- 

how  organised.- The  certificate;  Its  re* 
cord.^Oeneral  powers.  • 

244.  Subscription  books,  election  of  directors^ 

etc— Officers. 
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945.  Bottdoftrasaivr. 

846.  Pruident'B  datiee ; 

847.  —Secretary's  dutiet ; 
248.  ~By<lawB  wid  nilM ; 
t49.  — Bat««  at  tolls. 

B50.  Goropensatton  of  ofBoeni. 

861.  OrganixatioQ  of  gymnasUo  astocUtions. 

853.  Oartiflcate  tlrai«or;-4ta  reoocd,  effect,  etc; 

253.  General  powers  of  directors. 

864.  OAoers,  rales  and  by-laws. 

266.  Manner  of  perpetuating  board  of  directors. 

856.  Association  for  the  improTemanft  of  live 
stock.— Oertifloate  of  assodattoa ;  its  vs- 
cord.— Oeneral  powers. 

8B7.  Ommisation  of  nuHeral  spring  association; 

858.  —The  certificate ;  its  record  and  efiect,  etc 

too,  860.  General  powers. 

161.  Meetings  of  stockholders  and  election  of 
directors,  etc— Term  of  oAoa  of  direet- 
ors.— Officers  and  agents,  and  their  com- 
ponsation.— Wlien  to  glre  bond.— Roles 
and  by-laws.— Powers  and  duttoe  of  di- 
rectors. 

868.  SobsoriptioB  books,  etc 

868.  Pf^ymeut  orinstaliments. 

864.  LiabiUty  of  stockholders. 

865.  Orgaaisatkm  of  freighting  assoeiatiiNi. 

866.  The  oertiicate ;  its  reoonf  and  effoot,  etc 

867.  868.  General   pow«rs.-rMe«ting  of  stock- 

holders.—Terms  of  dirsotors— Ibetr  pow- 
ers and  duties. 
866.  Sabscriptton  books,  etc.— Snit  thereon. 

870.  Liability  of  stockholders. 

871.  Panishment  t^tr  fraadnlen^  nse  of  gas;-* 

—Or  making  or  nsing  fltlse  meters,  etc 
878.  Xxtension  of  gas  pipec 
878.  Gas,  coke  and  manofifeotnring  sompany  any 

hold  real  estate. 

874.  Bates  of  bridge  tolls;  to  altet  osrtafai  com- 

panies. 

875.  Eyidenos  in  salts  on  preminm  notes  of  m«- 

twU  fire  insnranoe  company. 

876.  Visitation  of  matoal  Are  insmrance  co.,  and 

report,  etc 

877.  278.  When  persons  shall  he  pnnished  tat 

contempt  etc,  and  how. 

878.  Mntoal  insoranoe  co.*s  may  become  JoinI 

stock  oc's. 

880.  How ; 

881.  —What  oertifioatss  shaU  be  issued ; 

882.  — aoldats  ot  oertifleates  who  Toto  against 

change. 
fiiS.  'mfk^  of  eertUloale  fw  iadeUednass  of 

holder. 
884.  Directors  may  determine  amoont  to  w^Uofc 

each  person  is  entitled. 
285.  Mntnal  insoranoe  eompanias  maj  insorsiir 

cash. 

886.  How  motnal  fire  insoranoe  oo.  formed;— 

The  certificate ;  general  powers  ;— 

887.  Special  powers ; 

288.  — Whomembem. 

289.  Terme  of  insvaooe* 

290.  Liability  of  membert. 

291.  Notice  of  loss,  Its  aiUostment. 

292.  Assessments  ot  losses  and  oolleotion. 

888.  The  policies ;  and  when  void. 
884.  When  loism  patd-fiainUngs,  etc 

805.  Effect,  etc.,  of  transfer  of  profterty  Insured. 
8I6.  Bflect,  etc,  of  alteration  of  buildings. 
807.  Boildlngs  on  leased  lands. 

806.  BOeot  of  other  insurance  on  saaae  property. 
899.  When  company  may  commence  iosorancc 

800.  IMrsetov;— thslrsleotion. 

801.  Annual  elections. 
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302.  Powers  of  directors. 
au3.  Beports  to  auditor  of  staU  ;— 

304.  — Pablicatiou  thereof ;— its  deposit,  etc; 

305.  —Or  corporate  rights  forieited.— TownaUf 

companies  may  be  formed. 

306.  How  Joint  stock  insoranoe  co.*s  foraed.— 

The  ceriiflcHte. 

307.  —Capital  stock;— 
808.  —Ita  increase;— 

300.  —Its  pairment.-rSale  of  delfnquent  stock 
810.  Books  of  subscription. 

311.  Sleotion  of  directors. 

312.  Meetings  for  election  of  dirseton. 

313.  Powers  of  directors. 
814.  Insuranoec 

816.  Loans  of  oanitaL 

316.  DiTidepds. 

317.  Transier  of  stock. 

318.  The  policies. 

319.  General  powers  of  direotors.— In  foroe. 

320.  Who  may  approve  cAcial  bonds  of  ins.  oo.^ 
821.  Appointment  of  trosteee  to  dissolTed  oi» 

porations  where  none  exist.— Yaoandes 
andsoitc 
828.  gttit  not  to  abate 

323.  Execution. 

324,  SuiU  abated  may  be  revlTod. 
326.  Title  of  real  estate. 

326.  Proceedings  against  trustees. 

327.  Court  may  aothoriae  two  trostaes  to  nots* 

Or  may  appoint  others. 
828.  Proceedings  of  ooqrt  in  sooh  case 
329.  Powers,  etc,  of  successors  of  trustees. 
830.  Suits  in  name  of  dissolved  corporations. 

331.  Suits  against  dissolved  coiyoratlons,  an4 

service  of  process. 

332.  Bevival  of  Judgmenta  for  or  against. 

833.  Writa  of  error  and  hilU  of  review. 

834.  Oonstructfon  of  section  (174.) 

335.  Purposes  of  this  act. 

336.  Laws  repealed. 

337.  Where  two  writs  of  «o^  faeiat  rstonisd 

nikU, 
838.  No  aotion  to  abAte,  eto^  by  a]«aration  of 

charter. 
319,  Boards  oC  dirsotors  may  appoint  tnate^ 

etc. 

840.  Trustees  to  report  annoally.  , 

841.  Trustees  may  be  removed.  * 
342.  Suits  after  siFpiration  of  charter. 

843.  Service  of  process.  * 

344,  345.  How  tnoorporated  saminarias  may  b^ 

come  colleges. 
840,  Suits  by  and  fgainst. 
347.  Educational  corporations  maj  incrsase  real 


848.  —How. 

849.  Increase  of  stock  of  manofiictoring  and 

gas  companies.— P«mooal  Uabili^    of 
stoc)Ehol«fer8. 

850.  Where  misiority  of  directors  of  railroad  t» 

reside. 

851.  Where  their  ofllces  and  records  keptt  ate 

852.  Personal  Uability  of  directors. 

853.  Increase  of  directors  in  insurance  ooa. 

854.  Piank  or  gravel  for  tomplkec 

856.  Tompike  companies  may  aobaortta  to  fkai 
tompikes. 

856.  In  ooudemnation  of  property,  dslt.  to  hold 
the  affirmative 

867  to  866.  Sale  and  Partltfon  by  leUgloai  so- 
cieties. 

866  to  869.    EaiseatCnastoraOroadoroasIafa. 

Wf9k  871.  Brldfle  for  two  railroads. 

872.  Time  for  fencing  raOroad  SKtended. 


COLUaxS,  ACADEMIES,  ETC.l 

An  Act  U  eiukble  the  tnuteei  of  colleges,  academies,  universities,  and  other  insti- 
tstlons  for  the  pivpoae  of  proiaoting  educatioD,  to  hoooino  bodies  corporate. 

[Ahss4  4fra  9, 1862.    50  vol.  fltol.  128.] 

Who  may  astab*      OO  SxOTlON  I.     Be  it  mocied  by  the  General  A$$embfy  of  the  StaU 


IFor  former  laws  regulating  Uterary  societies,  see  Swan,  667$  4S  T.  8Ut  79;  47 
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of  Ohio,  Tliat  any  nninber  af  persons,  not  less  than  five,  desiring  to  iiahftooiie9e»vii. 
establish  a  college,  university,  or  other  institution  for  the  purpose  of  ^'«»***y»  •*<»• 
promoting  education,  religion,  morality,  agriculture,  or  the  fine  arts, 
may,  by  complying  with  the  provisions  of  this  act,  become  a  body  cor- 
porate and  politic,  with  perpetual  succession,  and  may  assume  a  cor — Omvmto  fow 
porate  uame,  by  which  they  may  sue  and  be  sued,  plead  and  be  ^' 
impleaded,  in  all  courts  of  law  and  equity;  may  have  a  corporate  seal, 
and  the  same  alter  or  break  at  pleasure;  may  hold  all  kinds  of  estate, 
real,  personal,  or  mixed,  which  they  may  acquire,  by  purchase,  dona* 
tion,  devise,  or  otherwise,  necessary  to  accomplish  tiie  objects  of  the 
corporation,  and  the  same  to  dispose  of  and  convey  at  pleasure.^  ^ 
Sbo.  II .• 
Sbo.  Ill » 

(2.)  Seo.  IY.    In  ease  it  should  happen  that  an  election  for  di-  Effcot  of luion  to 
rectors  should  not  be  held  on  the  day  appointed  by  the  by-laws  of  any  •too**n»*eei. 
imstitution  or  company  formed  under  tiie  i»rovisions  of  this  act,  tuen 
corporation  shall  not  for  that  reason  be  deemed  to  be  dissolved,  but  it 
shall  be  lawful  on  any  other  day,  to  hold  a  meeting  and  elect  its  di- 
rectors, in  such  manner  as  shall  be  prescribed  by  the  by-laws  thereof. 

(3.)  Sso.  y.     The  trustees  of  any  universitn^,  college,  or  academy,  TnwteafiiMjhoid 
may  hold  in  trust  any  property  devised,  bequeathed,  or  donated  to  such  *™^  property, 
institutions,  upon  any  specific  trust  consistent  with  the  objects  of  said 
ooiporation. 

(4.)  Seo.  YI.    The  president  and  professors  shall  constitute  the  FMoHy.tnd  their 
fkeulty  of  any  literary  college  or  university,  instituted  undw  the  ppo»  p«^"'w»- 
visions  of  this  act,  and  have  power  to  enforce  the  rules  and  regulations 
enacted  by  the  trustees  for  the  government  and  discipline  of  the 
students,  and  to  suspend  and  expel  offenders,  as  may  be  deemed 
necessary.     

(5.)  Seo.  Vil.    When  any  number  of  persons  shall  have  procured  Amomitorcapitiki 
by  subecriptioB,  donation,  devise,  purchase,  or  otherwise,  the  sum  of  JS^^.***" 
live  hundred  dollars  for  Uie  purpose  of  establishing  and  sustaining  an 
academy,  such  persons  may  adopt  a  corporate  name,  and  enter  the  same  corpomtepoven. 
in  the  recorder's  office,  of  the  proper  county,  and  proceed  to  the  eleo-> 
tion  of  such  officers  and  teachers  as  they  may  deem  necessary,  and  in 
their  corporate  name  may  sue  and  be  sued,  plead  and  be  implied,  in 
any  court  oi  law  or  equity  of  competent  jurisdiction,  and  may  have  m 
corporate  seal,  may  purchase  and  hold  personal  or  real  estate,  and  dis-> 
pose  of  the  same  at  pleasure,  and  do  all  other  acts  and  things  necessarr 
for  the  promotion  of  education  and  the  general  interests  of  such 
academy. 

(6.)  oEa  Ym.    Any  university,  college,  or  academy,  now  instituted,  oid  iiwtitntiolu 
may  come  under  the  provisions  of  this  act  by  complying  with  the  re-  S5'pJSSii<S^ 
quisitions  herein  contained,  and  all  such  institutions  now  in  existence,  tus  ml 
or  that  may  hereafter  be  established,  may  connect  therewith,  to  be  used 

T.  Stat.  66.    These  lawf  are  superseded,  as  to  societies  hereafter  created,  by  the  lawi 
eontained  in  this  Chapter.    They  regulate  odd-feUows  and  masonic  lodges. 

1  See  also  post  seo.  (13).  of  this  Chapter. 

2  In  an  act  **  inoorporating  a  library  society  in  the  town  of  Granyille,  in  the  county 
of  Fairfield/'  there  was  a  grant  of  power  to  the  corporation  "  to  hold  any  estate,  real 
or  personal,  and  the  same  to  sell,  grant,  or  dispose  of  or  bind  by  mortgage,  or  in  such 
other  manner  as  they  shall  deem  most  proper  for  the  best  interest  of  the  corpora- 
tion " — held  that  snoh  grant  did  not  confer  npon  such  corporation  banking  privileges. 
Th9  StaU  T.  The  OranvilU  Almcandrum  Soeietjf,  11  Ohio  Rep.  1.  A  simUar  deoisioii 
was  made  in  The  State  ▼.  The  Waeh4>^§tm  SoeM  Libratry  Compan]f,  11  Ohio  R^.  96, 
a^ying  the  principle  that  oorporatiaiiB  can  exercise  only  such  powers  as  are  en- 
pressly  granted. 

S  Bepealed  and  supplied :  see  sees.  (15),  (16),  and  17  of  this  Chapter. 
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Bboft  uid  Urma,  as  a  part  of  their  coarse  of  education,  any  mechanical  shops  and  ma- 
chinery, or  lands  for  agricultural  purposes  not  exceeding  three  hun- 
dred acres,  to  which  may  be  attached  all  necessary  buildings  for  carry- 
ing on  the  mechanical  or  agricultural  operations  of  such  institution. 
ObpHai  itoek  may      (7.)  Seo.  IX.     Any  company  which  may  be  formed  in  pursuance 
be  inoMMd.        ^f  ^^g  ^^^^  q^  which  may  now  exist  by  virtue  of  any  special  act  of  in- 
corporation, the  property  of  which  is  held  as  stock,  and  not  derived  by 
donation,  gift,  devise,  or  gratuitous  subscription,  may  increase  its  cap- 
ital stock,  or  change  it  into  scholarships,  when  it  becomes  necessary  for 
the  purpose  of  carrying  out  the  object  for  which  such  company  or  cor- 
poration is  formed  in  the  following  manner:  The  directors  for  the  time 
being  shall  make  out  and  sign  a  certificate,  in  which  shall  be  set  forth 
the  amount  to  which  such  capital  stock  is  to  be  increased,  and  the  ob- 
ject ;  which  certificate  shall  be  deposited  in  the  office  of  the  recorder 
of  the  proper  county,  and  be  by  lum  recorded  in  the  same  manner  as 
the  articles  of  association  and  corporate  name  are  by  this  act  required 
to  be  recorded. 
Notioo  of  inoreMe      (S,)  Sec.  X.     Before  the  capital  stock  of  any  such  company  shall 
tobegtren.         j^^  increased,  it  shall  be  the  duty  of  the  directors  to  publish  a  notice, 
signed  by  at  least  a  majority  of  them,  in  a  newspaper  of  general  circu- 
lation in  the  county  in  which  said  institution  is  located,  at  least  four 
consecutive  weeks,  appointing  a  time  and  place  for  holding  a  meeting 
of  the  stockholders  of  said  company,  specifying  the  object  of  such  meet- 
ing, and  the  amount  to  which  it  is  proposed  to  increase  the  capital 
stock  thereof;  and  a  vote  of  at  least  two  thirds  of  the  shares  of  the 
stock  represented  at  such  meeting,  shall  be  necessary  to  an  increase  of 
its  capital  stock,  and  to  authorize  the  directors  to  make  and  sign  the 
certificate  mentioned  in  the  preceding  section. 
indiTidnai  Habu-      (9.)  Seo.  XI.     Any  university,  college  or  academy,  that  may  become 
uy  of  fftockhoid-  ^  ]^^y  corporate,  under  the  provisions  of  this  act,  the  property  of  which 
is  not  derived  by  donation,  gift,  devise,  or  subscription,  but  is  owned  by 
individuals  in  the  shape  of  stock  subscribed  or  taken,  the  owner  of  said 
stock  shall  be  individually  liable  for  the  debts  of  said  corporation,  to 
the  amount  of  their  said  stock  respectively;  and  also  in  a  sum  equal 
thereto,  over  and  above  the  amount  of  their  said  stock :  Provided,  that 
the  trustees  or  directors  of  any  corporation  organized  under  the  provi- 
sions of  this  act,  the  property  of  wnich  is  not  owned  by  individuals  in 
the  shape  of  stock  subscribed  or  taken,  but  is  held  upon  trust,  or  de- 
rived by  devise,  donation,  gift,  or  subscription,  shall  not  contract  any 
indebtedness  beyond  the  actual  means  or  assets  of  said  corporation; 
and  if  said  trustees  or  directors  contract  debts  or  incur  liabilities  be- 
yond the  means  or  assets  of  said  corporation,  the  trustees  or  directors 
so  contracting  shall  be  held  liable  in  their  individual  capacity  for  the 
payment  of  the  same,  but  the  property  of  said  corporation  shall  first 
be  exhausted. 
Ohangtt  of  naiiM,        ^10.)  XIL    Any  college,  university,  or  other  institution  of  learning,  now 
"J ""OTilof  1<H  existing  by  virtue  of  any  act  of  incorporation,  or  that  may  hereafter  become 
ooii^^perty?    incorporated  for  any  of  the  purposes  specified  in  this  act  may,  if  three  fourths 
As  amended  and  of  the  trustees  or  directors  thereof  deem  the  same  proper,  and  if  said  insti- 
tt^lsM^MT.'??  ^^^^^^  ^^  owned  in  shares,  or  by  stock  subscribed  or  taken,  then  by  a  vote 
*       *       '    '  of  three  fourths  of  the  stock  or  shareholders,  change  the  location  or  name 
of  such  institution,  convey  its  real  estate,  and  transfer  the  efiects  thereof, 
and  invest  the  same  at  the  place  to  which  such  institution  shall  be  removed: 
Provided,  that  no  removal  shall  be  ordered,  and  no  vote  taken  thereon,  or 
name  changed,  until  after  publication  in  the  same  manner  as  herein  re- 

a aired  for  the  increase  of  capital  stock,  in  which  notice  shall  be  fully  set  forth. 
^  le  change  of  name  or  location  of  we  institution  proposed  to  be  changed 
in  name  or  removal,  and  the  place  to  which  it  is  proposed  to  remove  such 
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institutioD ;  aod  provided,  also,  that  in  case  of  removal,  a  copy  of  the  arti- 
cles of  association,  with  the  corporate  name  of  such  institution,  shall  be 
recorded  within  the  recorder's  omce  of  the  county  to  which  such  institution 
may  be  removed. 

An  Act  rapplementary  to  the  "  aet  to  enable  the  trustees  of  ooUegeSi  academies,  nni-  * 

rersities,  and  other  institutions  for  the  purpose  of  promoting  education,  to  become 
bodies  corporate,"  passed  April  9, 1852. 

[Fte««IJrardb  12, 1803.    61  vol  SoL  SBS,} 

(11.)  Section  I.    BeU  enacUd  hy  the  GeneraX  Assemhhf  of  the  State  H^trajtwii^  of 
of  Ohio,  That  whenever  three  or  more  person  shall  desire  to  create  a  m<mt*fSd**cre». 
board  of  trustees  to  become  incorporated  as  the  trustees  of  a  colle^  JjJ  incorpormtad, 
endowment  fiind,  they  shall  do  so  in  the  following  manner,  to-wit: 
Whenever  at  any  meeting  called  for  that  purpose,  the  said  persons,  at 
least  three  of  whom  shall  be  residents  of  this  state,  not  less  than  three  in 
number  as  aforesaid,  shall  resolve  to  become  a  body  politic  and  corpo- 
rate, having  a  seal  and  a  corporate  name,  whereby  tney  may  sue  and  be 
sued  in  courts  of  justice,  in  this  state,  tiiey  shall  prepare  a  statement 
setting  forth  the  name  by  which  they  shall  be  called,  the  amount  of* 
said  ^d,  and  the  manner  in  which  and  the  distinct  uses  to  which,  the 
said  ftmd  shall  be  applied,  whether  within  or  without  this  state,  together 
with  the  names  of  the  persons  who  shall  act  as  trustees,  which  said  * 

statement  shall  be  subscribed  by  all  the  persons  composing  said  meet- 
ing, in  the  presence*  of  some  magistrate  or  judicial  officer  having  a  seal, 
who  shall  attest  the  signing  the  same,  and  recorded  in  the  office  of  the 
recorder  of  deeds  in  the  county  where  baid  meeting  was  held,  and  there- 
upon the  persons  named  in  said  statement,  as  trustees,  and  their  succes- 
sors in  office,  shall  become  a  body  corporate  and  politic  for  the  purposes 
in  said  statement  named  and  specified,  and  a  certified  copy  of  said  rec- 
ord, under  the  hand  and  seal  of  the  recorder  of  said  county,  shall  at 
all  times  be  evidence  of  the  existence  of  said  corporation. 

(12.)  Sec.  II.    That  in  any  case,  where  in  the  original  statement  what  changes  in 
in  the  first  section  provided  for,  it  is  contemplated  that  the  fund  may  J^!i£Si^!fli^^' 
be  applied  to  any  object  not  inconsistent  with  the  purposes  of  educa-  W  *>•  n»d^  "»* 
tion  different  irom  that  particularly  specified  in  said  statement,  the 
trustees  above  named,  or  their  successors  in  office,  may  apply  to  the 
court  of  common  pleas  in  the  county  where  the  record  hereinbefore 
provided  for  was  made,  for  privilege  to  make  such  change,  designating 
particularly  tke  purposes  to  which  it  is  proposed  to  apply  the  same ; 
and  the  said-  court,  on  being  satisfied  that  such  change  is  not  inconsist- 
ent with  the  object  of  the  original  creation  and  institution  of  said  fund, 
shall  authorize  and  sanction  said  change. 

(13.)  Sec.  III.    That  the  said  board  of  trustees,  and  their  succes-  Appointment  and 
sors  in  office,  shall  be  a  body  corporate  and  politic,  with  perpetual  sue-  **™  ^  *****  ^ 
cession,  and  they  shall  hold  their  offices  for  such  terms,  and  shall  re- 
ceive their  appointments  in  such  manner,  as  shall  be  designated  in  the 
statement  on  record  in  the  office  of  the  recorder  of  deeds  as  hereinbe- 
fore provided  by  the  first  section  of  this  act. 

An  Act  to  amend  the  Mt  entitled  "  an  act  to  enable  the  trustees  of  colleges,  acade- 
mies, universities,  and  other  institutions,  for  the  purpose  of  promoting  education, 
to  become  bodies  corporate." 

[i>tUM(iJrardkll,1863.    61  vol  Blat,  OOS.] 

(14.)  Sec.  I.  Beit  enacted  hy  the  General  Assemhh/  of  the  State  of 
Ohio,  That  the  second  and  third  sections  of  the  act  entitled  "an  act  to 
enable  the  trustees  of  colleges,  academies,  universities,  and  other  insti- 


Digitized  by 


Google 


270  cx)EPORAnoN8.  [chap, 

tutioDB  for  the  purpose  of  promoting  education,  to  become  bodies 
corporate/'  be  amended  so  as  to  read  as  follows: 
Prooiedtogi  tobe-  (15.)  Seo.  II.  To  ascertain  the  property  and  value  thereof  of  any 
wm»  oorpor*.  iJ^gti|^^jQJ^  desirous  of  becoming  a  body  corporate  under  the  provisions 
of  this  act,  it  shall  be  the  duty  of  the  auditor  of  any  county  of  this 
state,  on  application  in  writing  of  any  number  of  persons  of  whom  not 
less  than  five  shall  be  resident  freeholders  of  the  county  where  such 
application  is  made,  and  where  such  institution  is,  or  is  intended  to  be 
located,  setting  forth  the  objects  for  which  they  desire  to  become  incor- 
porated, to  sel^t  ihxee  judicious  disinterested  freeholders  of  the  county, 
and  voters  thereiB,  as  appraisers,  who  shall  first  take  an  oath  for  the 
iUt^if^il  dttdiarge  of  their  duties  foefbre  some  competent  officer,  and 
.  Buch  appraisers  shall  then  proceed  to  make  a  schedule,  and  upon  actual 
view  to  appraise  the  true  value  in  money  of  all  such  goods,  chattels, 
lands  and  t^iements,  ohoses  in  action,  rights,  credits  and  subscriptions 
as  such  applicants  shall  exhibit  to  such  appraisers,  and  shall  return  such 
schedule  with  th^  appraisement)  and  a  certificate  of  some  officer  au* 
Hiorized  to  administer  oaths,  that  such  appraisers  were  first  duly  sworn 
by  him  to  dischai^  their  duties  as  such  appraismv,  to  the  auditor  oi 
the  proper  XM>untj,  and  if  lite  amount  so  found  shall  be  e^ual  to  the 
sum  required  for  the  commencement  of  .any  such  institution  as  said 
*  applicants  desire,  such  auditor  skall  give  such  applicants  a  certificate 

of  ike  fact,  and  they  shall  enter  it  in  a  book  of  reeords  by  diem  pro- 
vided for  i^M^  purpose,  which,  togetlier  with  their  corporate  name  and 
the  articles  of  association,  they  shall  also  cause  to  be  recorded  in  the 
recorder's  office  of  the  county  where  such  institution  is,  wt  is  intended 
to  be  located,  and  they  shidl  thenceforward  be  a  body  eoi^orate  and 
{K>litic,  according  to  tne  provisions  of  this  act,  und  such  auditor,  ap^ 
pmisers  and  recorder  shall  be  entitMl  to  the  same  foes  as  for  like 
eervieee  in  other  cases,  and  no  more. 
EiaetioD  of  tnn-  (16.)  Sbo.  III.  The  Corporators  of  any  college  or  university,  whicA 
*^*  may  be  organised  in  acoordance  with  the  provisions  of  this  act  or  the 

act  to  which  this  section  is  an  amendment,  may  elect  five  or  more  truB- 
tees,  of  whom  not  less  than  five  shall  be  resident  freeholders  of  the 
county  where  such  college  or  university  is  located,  who  shall  constitute 
a  board  of  directors  for  such  institution,  and  they  shall  have  power  to 


.Th«tr| 


wfrpoww     fill  vacancies  that  may  occur  in  their  board,  and  shall  hold  their  offices 
*"    °  until  their  successors  are  elected  and  qvalified  according  to  the  rulef 

and  by-laws  l^t  may  be  adopted  by  the  board  of  trustees;  but  at  aV 
times  at  least  five  of  such  board  of  trustees  shall  be  resident  freeholden 
of  the  county  where  euch  institution  is  located;  and  when  any  suck 
board,  in  their  corporate  name,  shall  have  acquired  for  the  benefit  of 
auch  institution,  five  thousand  dollars  in  real  and  personal  property,  U* 
be  ascertained  as  hereinbefore  provided,  said  trustees  shall  have  power* 
to  appoint  a  preradent,  professors,  tutors  and  teachers,  and  any  other 
necessary  agents  and  officers,  and  fix  the  compensation  of  each,  and 
may  enact  such  by-laws,  not  inconsistent  with  the  laws  of  this  state,  or 
of  the  United  States,  for  the  government  of  the  institution,  and  for 
conducting  the  affiairs  of  the  corporation,  as  they  may  deem  necessary; 
and  shall  have  power  to  confer,  on  the  recommendation  of  the  faculty, 
all  such  degrees  and  honors  as  are  conferred  bv  colleges  and  universi- 
ties of  the  United  States,  and  such  others,  having  reference  to  the 
course  of  study,  and  the  accomplishments  of  the  student,  as  they  may 
deem  proper.  • 

(17.)  Seo.  IY.    That  the  second  and  third  seotions  of  said  act  be 

adr 


and  the  same  are  hereby  repealed. 
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An  Act  to  proTide  for  the  creation  and  regulation  of  incorporated  companies  in  the 

state  of  Ohio. . 

[i>lB«M(rir<iy  1, 1858.    60vo{.A(U.274.] 

(18.)  Sbo.  I*     Be  ^  enacted  hy  the  General  Assemhhf  of  the  State  of  Who  mi^  i>«com« 
OMoj  Tliat  any  nmnbei:  of  BAtoral  personB,  not  less  tlian  five,  may  be-  *  ^  ooiporat*.. 
eome  a  body  corporate,  with  all  the  rights,  priTileges  and  powers 
conferred  by,  and  subject  to  all  the  restrictions  &(  this  act. 

TO  CRBATB  AND  EEQITLATE  KAILEOAB  COMPANIES.  ^ 

(19.)  Sec.  II.    That  any  number  of  persons  as  aforesaid,  associating,  ArtidM  of  aaoei 
to  ^»rm  a  company  for  the  purpose  of  ooBstructing  a  railroad,  shaU,  *^*^^ 
mder  their  hands  and  seals,  mabd  a  certificate,  which  shall  specify  as 
Tollows:   1.  The  name  assumed  by  such  company,  and  by  which  it 
shall  be  known.     2.  The  name  of  the  place  of  ^e  termini  of  said 

1  The  foUowing  laws  T^ate  to  Mott  of  the  railroads  ohartered  prior  to  Deeember^ 
1861.  There  are  other  laws  relating  to  railroads  passed  prior  to  the  adoption  of  the 
eoBstitation  and  which  are,  in  general,  also  in  feroe,  and  operatiye  upon  railroad 
corporations  then  existing  and  thereafter  created.  These  last  mentioned  laws  will 
be  fonnd  in  the  body  of  this  diapteor. 

BAILBOADS. 

An  Act  regolattkig  railroad  companies. 

[PMMdJMnMTv  11,1849.    M  vol.  Stol.  40.] 

8ia  1.  That  wheaerer  any  number  of  persons,  not  less  than  iye,  shall  be  Baaed  CtonenJ  powors. 
as  oorporaton  in  any  act  of  the  general  assembly,  and  authorised  to  constmot  a 
railroad,  they  and  tiieir  associates,  snocessors  and  afwigns,  by  the  name  and  style 
proTided  in  said  act,  shall  thereafter  be  deemed  a  body  corporate  with  succession  with 
power  to  sue  and  be  sued,  plead  and  be  impleaded,  defend  and  be  defended,  oontract 
and  be  contracted  with,  acquire  and  oonyey  at  pleasure  all  such  real  and  personal 
estate  as  may  be  necessary  and  coarenient  to  carry  into  effect  the  objects  of  the  in- 
corporation, to  make  and  use  a  common  seal,  and  the  same  te  alter,  break  and  renew 
at  pleaeure,  and  do  all  needful  acts  to  carry  into  effect  the  oliijeot  for  whioh  it  was 
created ;  and  such  company  shall  possess  all  the  powers,  and  be  suljeot  to  all  the 
fevles  and  restrictions  prorided  by  this  act,  except  so  £ar  as  may  be  modified  by  the 
fecial  act  incorporating  the  same. 

Sio.  2.  Said  corporation  shall  be  authorised  to  construct  and  maintain  a  railroad,  T"^^'^ 
With  a  aingle  or  double  track,  with  suoh  side  tnM^,  turn  outs,  oftces  and  depots  as  branches, 
they  may  deem  necessacy,  between  the  points  named  in  the  special  act  incorporatinf 
the  same,  oommencinff  at  or  within,  and  extending  to  or  into  any  town,  city  or  Tillage 
named  «s  the  place  of  beginning,  or  terminus  of  such  road,  and  construct  branches 
from  the  main  line  to  other  towns  or  places  within  the  limits  of  any  county  throu|^ 
which  said  road  may  pass. 

6io.  8.    The  eapitaJ  stock  of  such  company  shall  be  diyided  into  shares  of  fifty  Oqrftal  stock. 
dollars  each,  and  consist  of  such  sum  as  may  be  proTided  in  the  special  act  incorpo- 
laCing  the  same ;  suoh  shares  shall  be  regarded  as  personal  prc^perty,  and  shall  be 
•nl^t  to  execution  at  law.* 

Ssc.  4.    Seethm  (23),  €ff  thia  Ohapttr,  it «  rtprimi  of  <A«t  eeelMMi. 

Sio.  5.  If  any  installment  of  stook  shall  remain  unpaid  for  sixty  days  after  the  Unpaid  stock, 
time  it  may  be  required,  whether  such  stook  is  held  by  an  assignee,  transferee,  or  the 
erlginal  subscriber,  the  same  may  be  ooUeoted  by  an  action  of  debt,  with  a  penalty 
of  fire  per  centum  thereon,  or  ^  directors  may  sell  the  stock  so  unpaid  at  public 
aaction  for  the  installacn^  interest  and  penalty  then  due  thereon,  first  giring  thirty 
days'  pablie  notice  of  the  time  and  place  of  sale,  in  some  newspaper  in  general  cir- 
culation in  the  county  where  such  delinquent  stockholder  resided  at  the  time  of 
making  such  subscnption,  or  becoming  such  assignee  or  transferee,  or  of  his  actual 
residence  at  the  time  of  said  sale ;  or  if  such  stockholder  reside  out  of  the  state,  such 

Cblioation  shall  be  made  in  the  county  where  the  principal  office  of  the  company  is 
lated ;  and  if  any  residue  of  money  shall  remain  after  paying  the  amount  uue  on 
said  stock,  the  same  shall,  on  demand,  be  paid  oyer  to  the  owner;  if  the  whole  of 
said  instaUment  be  not  paid  by  suoh  sale,  the  remainder  shall  be  recoTcrable  by  an 
action  of  debt  against  the  subscriber,  assignee  or  transferee. 

•Shexee  In  raihtMd  oompanlee  are  personal  property  wkether  the  compeirtes  are  or  ere  not  crib* 
jMlotheprarliionsorthkaot.    Jokmy,  JokmMaL,!  Ohio  BL^^ip.  360, 
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road,  and  the  county  or  counties  through  which  such  road  shall  pass. ' 
-it«  doord.  3.  The  amount  of  capital  stock  necessary  to  construct  such  road.  Such 
certificate  shall  be  acknowledged  before  a  justice  of  the  peac6,  and 
certified  by  the  clerk  of  the  court  of  common  pleas,  and  shall  be  for- 
warded to  the  secretary  of  state,  who  shall  record  and  carefully  preserve 
Copy eTidence.  the  same  in  his  office;  and  a  copy  thereof,  duly  certified  by  the  secre- 
tary of  state,  under  the  great  seal  of  the  state  of  Ohio,  shall  be 
evidence  of  the  existence  of  such  company.^ 


Sabscriptkiia. 


Directors,  and 
•lecUon. 


Sso.  6.    Section  (25)  of  thi$  chapter  m  a  reprint  of  this  tecfion. 

Sko.  7.  That  the  persons  named  in  any  speeial  act  of  incorporation,  or  any  fire 
of  them,  shall  be  anthorixed  to  order  books  to  be  opened  for  receiving  sabscriptions 
to  the  capital  stock  of  said  company,*  at  snch  time  or  times,  and  at  such  place  or 
places  as  they  may  deem  expedient,  after  having  given  at  least  twenty  days'  notice 
in  a  newspaper  published  or  generally  circulated  in  one  or  more  connties  where  books 
of  snbscnption  are  to  be  opened,  of  the  time  and  place  of  opening  books ;  and  so 
soon  as  fifty  thousand  dollars,  or  ten  per  centum  on  the  capital  stock  shall  be  sub- 
scribed, they  maty  give  like  notice  for  a  meeting  of  the  stockholders,  to  meet  at  such 
time  and  place  as  they  may  designate,  for  the  purpose  of  choosing  directors,  who 
shall  continue  in  office  until  the  time  fixed  for  the  annual  election,  and  until  their 
successors  are  chosen  and  qualified ;  at  the  time  and  place  appointed,  seven  directors 
shall  be  chosen  by  ballot,  by  such  of  the  stockholders  as  shall  attend  for  that  purpose, 
either  in  person  or  by  lawful  proxies ;  each  share  shall  entitle  the  owner  to  one  vote, 
and  a  plurality  of  votes  shall  be  necessary  for  a  choice ;  but  after  the  first  election 
of  directors,  no  person  shall  vote  on  any  share  on  which  any  installment  is  due  and 
unpaid.  The  persons  named  in  such  special  act,  or  such  of  them  as  may  be  present, 
shall  be  inspectors  of  snch  election,  and  shall  certify  what  persons  are  elected  direct- 
ors, and  appoint  the  time  and  place  for  holding  their  first  meeting;  a  majority  of 
said  directors  shall  form  a  board,  and  be  competent  to  fill  vacancies  in  their  board, 
make  by-laws,  and  transact  all  business  of  the  corporation ;  a  new  election  shall  be 
annually  held  for  directors,  at  such  time  and  place  as  the  stockholders,  at  their  first 
meeting,  shall  determine,  or  as  the  by-laws  of  the  corporation  may  require ;  and  the 
directors  chosen  at  any  election  shall,  so  soon  thereafter  as  may  be  convenient,  choose 
one  of  their  number  to  be  president,  and  shall  appoint  a  secretary  and  treasurer  of 
the  corporation.  The  directors,  before  entering  on  their  duties,  shall  each  take  an 
oath  faithfully  to  discharge  his  duties,  and  they  shall  from  time  to  time  make  such 
dividends  of  the  profits  of  said  company  as  they  may  think  proper. 
When  to  organize.       Sbo.  8.     Repealed:  see  63  v.  Stat.  33. 

if  required  roada  to  he  organized  toiihin  three  yeartf  and  have  ten  milee  of  road  completed 
within  eeven  yearefrom  the  paeeage  of  the  epeciai  aet  incorporating  them. 

Sec.  9.  Obeolete,  and  mtpereeded  bv  the  (99fA)  to  (115(A)  teetione  of  thi$  Chapter:  and 
•ee  Oonet.f  Art.  13,  tec.  5.  It  provided  the  mode  of  appropriating  private  property  to  the 
ute  of  railroad*,  f 

Sbo.  10.  This  nection  provided  for  a  change  in  the  location  and  grade  of  raUroada,  and 
toae  euperteded  May  1,  1852,  hy  the  28(&  9ect%on  of  thie  Chapter. 

Sko.  11.  If  it  shall  be  necessary  in  the  location  of  any  part  of  any  railroad  to  oc- 
cupy any  road,  street,  alley  or  public  way  or  ground  of  any  kind,  or  any  part  thereof, 
it  shall  be  competent  for  the  municipal  or  other  corporation  or  public  officers,  or  pnblio 


Ocoopation  of 
roads  and  streets. 


1  The  existence  of  a  railroad  corporation,  and  the  right  to  make  an  appropriatioB 
of  land  for  its  road-way  under  this  act  depend  on  the  legal  validity  of  the  certificate 
and  public  record  of  its  organisation.  And  it  is  essential  to  the  validity  of  snch 
certificate  that  certain  and  definite  points  be  named  or  described  therein  as  the  termi- 
pi  of  such  road,  and  also  each  county  in  the  state  through  which  such  road  is  to  be 
located  and  constructed.  And  where  such  certificate  has  left  the  company  the  dis- 
cretion to  select  through  which  of  several  counties  named,  the  road  may  be  con- 
structed, and  also  provided  simply  that  the  termini  of  such  road  shall  be  a  point,  not 
designated,  on  the  Ohio  and  Pennsylvania  State  line  in  the  county  of  Trumbull,  and 
a  point,  not  designated,  on  the  Ohio  river  in  either  the  county  of  Brown  or  the  county 
of  Adams,  in  the  State  of  Ohio,  it  is  void  for  want  of  conformity  to  the  statute. 
The  Atlantic  and  Ohio  Railroad  Company  v.  SulUvant  et  aL,  6  Ohio  St.  Bep.  276,  279. 

2  See  as  to  fixing  day  of  annual  meetings,  sec.  (121). 

^  Decisions  in  regard  to  county  and  township  subecriptions  and  bonds  were  made  in  the  following 
cases :  O.,  W.  tt  Z.  B.  B.  Co.  r.  Ointon  Qmnty^  1  Ohio  St.  Bep.  77 ;  Com  ▼.  DaUm,  2  Ohio  St.  Bep. 
607 :  The  Slate  eac  rel.  Moron  Brother*  t.  OHnttm  Oomiy^  6  Ohio  St.  Bep.  280 ;  The  State  ex  rel.  Garret 
V.  Van  Home,  7  Ohio  St.  Bep.  327 ;  The  State  eat  rel  Bmead  et  al.  r.  Union  ToumAip,  «to.,  8  Ohio  St. 
Bep.  894. 

t  For  the  section  in  ftill  see  Curwen,  1396,  and  for  decisions  nnder  th9  section  see  notes  under  sec- 
tion 19  of  Art.  I  of  the  Oonstitution,  token  fiH>m  Kramer  r.  The  ClevtAand  and  Pittttmrg  B.  B.  O0.9  6 
Ofak)  St.  Bep.  140 ;  Oohimbiu,  Pigua  and  Indianapolit  B.  B.  Co.,  6  Ohio  St.  Bep.  251 ;  Otnind  OhioB. 
B.  Co.  y.  HoUer,  7  Ohio  St.  Bep.  220.    See  also  sections  (99)  and  (103)  of  this  Chapter,  and  i   ' 
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(20.)  Sso.  ni.  That  when  the  foregoing  proyiaions  have  been  com*  G«ii«raifowcn. 
plied  with,  the  persons  named  as  corporators  in  said  certificate,  are 
nereby  authorised  to  carry  into  effect  the  objects  named  in  said  certifi- 
cate, in  accordance  with  the  provisions  of  this  act;  and  they  and  their 
associates,  snccessors  and  assigns,  by  the  name  and  style  provided  in 
«iid  certificate,  shall  thereajder  be  deemed  a  body  corporate,  with  sue- 
eeesion,  with  power  to  sue  and  be  sued,  plead  and  be  impleaded,  defend 
and  be  defended,  contract  and  be  contracted  with,  acquire  and  convey, 

anihoritiea,  owning  or  having  cbarje  thereof,  and  the  railroad  company  to  agree  npen 
the  manner,  and  upon  the  terms  and  oonditions  upon  which  the  aame  may  hb  usea  or 
oeeopied ;  and  if  said  parties  shall  be  unable  to  agree  thereon,  and  it  shall  be  neoes* 
aary  in  the  judgment  of  the  directors  of  such  railroad  company,  to  use  or  occupy  such 
road,  street,  alley,  or  other  public  way  or  ground,,  such  company  may  apply  to  the 
oourt  of  common  pleas  of  the  county  in  wMch  the  same  is  situate,  setting  forth  the 
aforesaid  facts,  and  said  court  shall  thereupon  appoint  at  least  three  judicious  disin- 
terested freeholders  of  the  county,  who  shall  proceed  to  determine  whether  such  oc- 
cupation is  necessary,  and  if  neoessary,  the  manner  and  terms  upon  which  the  same 
■hall  be  used,  and  make  return  of  their  doings  in  the  premises  to  said  court,  who 
shall,  if  they  deem  the  same  just  and  proper,  make  the  necessary  order  to  carry  the 
same  into  effect,  or  they  may  order  a  reyiew  of  the  same,  as  such  court  may  consider 
justice  and  the  public  interest  require.  * 

6uo.  li.  Such  corporation  may  demand  and  receive  for  the  transportation  of  pas-  Betas, 
jengers  on  said  road,  not  exceeding  three  and  one  half  cents  per  mile,  and  for  the 
transportation  of  property  not  exceeding  five  cents  per  tun  per  mile,  when  the  same 
are  transported  a  distance  of  thirty  miles  or  more ;  and  in  ease  the  same  are  trans- 
ported for  a  less  distance  than  thirty  miles,  such  reasonable  rate  as  may  be  from  time 
to  time  fixed  by  said  eonrpany,  at  any  time  after  the  expiration  of  ten  years,  from  the 
time  any  such  road  may  be  put  in  operation,  it  shall  be  lawful  for  the  general  assem- 
bly to  prescribe,  the  rates  to  oe  charged  for  the  transportation  of  persons  or  prc^rty 
upon  said  road,'should  they  be  deemed  too  high,  and  may  exercise  the  same  power  ten 
years  thereafter :  Provided,  that  no  reduction  shall  be  made,  unless  the  net  profits  of 
the  company,  on  an  average  for  the  previous  ten  years,  shell  amount  to  a  sum  equal 
to  ten  per  centum  per  annum  upon  its  capital,  and  then  not  so  as  to  reduce  the  future 
probable  profits  below  the  said  per  centum. 

Bmo.  13.  Such  company  shaU  have  power  to  borrow  money  on  the  credit  of  the  Borrowing  »«•• 
corporation,  not  exceeding  its  authorized  capital  stock,  at  a  rate  of  interest  not  ex-  ey. 
eeeding  seven  per  cent,  per  annum,  and  may  execute  bonds  or  promissory  notes  there- 
for, and  to  secure  the  payment  thereof  may  pledge  the  property  and  income  of  such 
company :  Provided,  that  the  value  and  security  of  any  liens,  mortgage,  or  the  stock 
held  in  or  against  such  company  by  the  state,  or  the  city  of  Cincinnati,  shall  not 
thereby  be  injured  or  otherwise  impaired. 

Sbo.  14.  Such  company  may  acquire,  by  purchase  or  gift,  any  lands  in  the  vicinity  PoithaM,  etc  ^ 
of  said  road,  or  through  which  the  same  may  pass,  so  far  as  may  be  deemed  eon-  lands,  eta 
renJent  or  neoessary  by  said  company  to  secure  the  right  of  way,  or  such  as  may  be 
granted  to  aid  in  the  construction  of  such  road  or  be  given  by  way  of  subscription  to 
the  capital  stock,  and  the  same  to  hold  or  convey  in  such  manner  as  the  directors  may 
prescribe ;  and  all  deeds  and  conveyances  made  by  such  comjpany  shall  be  signed  by 
the  president,  under  the  seal  of  the  corporation :  and  any  existing  railroad  corpora- 
tioB  may  accept  the  provisions  of  this  section,  the  five  preceding  sections  of  this  act, 
or  either  of  them,  and  after  such  acceptance,  all  conflicting  provisions  of  their  re- 
spective charters  shall  be  null  and  void. 

Sbo.  15.    It  shall  be  lawful  for  such  corporation,  whenever  it  may  be  necessary  in  Divenion  of 
the  construction  of  such  road  to  cross  any  road  or  stream  of  water,  or  to  divert  the  streams, 
same  from  its  present  location  or  bed ;  but  said  corporation  shall,  without  unnecei* 
lary  delay,  place  such  road  or  stream  in  such  condition  as  not  to  impair  its  former 
asa^nese. 

Sao.  IS.    Such  corporation  shall,  as  soon  as  convenient  after  its  organisation,  es-  Oflloes   i>r   bMi  • 
tablish  a  principal  oifioe  at  some  point  on  the  line  of  its  road,  and  change  the  same  at  ness ; 
pleasure,  giving  public  notice  in  some  newspaper  of  such  establishment  or  change ;  Serrice  of  proo«ss 
and  all  prooess  against  said  company  shall  be  served  on  the  president  or  secretary,  or  there. 
by  leaving  a  copy  at  the  principal  office  of  the  corporation.f' 

Sbo.  17.     The  right  is  hereby  reserved  to  the  general  assembly  to  provide  for  tax-  T^oatioo. 
ing  soeh  companies  by  any  other  mode  than  that  now  authorised  by  the  provisions 
of  the  act  levying  taxes  on  all  property  of  the  state  according  to  its  true  value ;  but 
not  so  as  to  require  any  such  company,  or  the  stockholders  thereof,  on  account  of  the 
•took  owned  by  them,  to  pay  any  greater  n^te  of  taxes,  for  the  time  being,  than  the 

•See  also  mo.  (29)  of  this  Chapter, 

t  See  post  sec  (ISfi)  to  (185)  of  this  Cbaptwr. 

Vol.  L— 19 


Digitized  by 


Google 


274  CORPORATIONS.  [CHAP. 

at  pleasure,  all  such  real  and  personal  estate  as  may  be  necessary  and 
convenient  to  carry  into  effect  the  objects  of  the  incorporation,^  to  make 
and  use  a  common  seal,  and  the  same  to  alter  at  pleasure,  and  do  all 
needful  acts  to  carry  into  effect  the  object  for  which  it  was  created;  and 
such  company  shall  possess  all  the  powers,  and  be  subject  to  all  rulat 
and  restrictions  provided  by  this  act 

general  ayerage  of  taxation  for  all  parposes  on  other  property  of  eqoal  yalne  ia' 
those  counties  through  which  snoh  road  may  pass,  or  within  the  limits  of  which  the 
same  may  be  located  :  and  any  existing  railroad  ^mpany  may  accept  the  prorisioni 
of  this  section,  and  thereafter  be  liable  to  taxation,  as  provided  by  the  act  leyying 
taxes  aforesaid,  subject  to  the  right  of  the  general  assembly,  herein  reserred ;  and 
provided,  also,  that  any  existing  railroad  company  accepting  any  of  the  provisions 
of  this  act  shall  thereafter  be  subject  to  the  taxation  herein  provided,  subject  to  the 
right  herein  reserved. 

Sko.  18.  Every  company  organized  under  this  act  shall  be  required  to  erect  at  all 
points  where  their  road  shall  cross  any  public  road,  at  a  sufficient  elevation  from  such 
public  road  to  admit  of  the  free  passage  of  vehicles  of  every  kind,  a  sign,  with  large 
and  distinct  letters  placed  thereon,  to  give  notice  of  the  proximity  of  the  railroad, 
and  warn  persons  of  the  necessity  of  looking  out  for  the  oars ;  and  any  oompany  neg- 
lecting or  refusing  to  erect  such  sign  shall  be  liable  in  damages  for  aU  iiguries  oe« 
curring  to  persons  or  property  from  such  neglect  or  refusal. 

Transportatkm  of      ^so.  19.    TVSit  if,  at  any  time,  any  dispute  shall  arise  between  any  company  inoor- 

maiL  porated  under  this  act  and  the  postmaster  general,  as  to  the  price  of  transportine  the 

mails,  the  governor  shall  have  power  to  adjust  the  same  by  arbitration ;  but  noUiing 
contained  herein  shall  be  so  construed  as  to  interfere  with  the  right  of  such  oompany 
to  fix  the  times  Of  arrival  and  departure  of  their  trains,  or  to  change  any  general  reg- 
ulation of  the  company. 

Beporti.  Sio.  20.    That  each  and  every  railroad  oompany  incorporated  under  this  act  shall, 

annually,  in  the  month  of  January,  make  a  full  report  or  the  condition  of  its  affain 
to  the  auditor  of  state,  showing  the  amount  of  the  capital  stock  of  such  oompany, 
the  gross  amount  of  tolls  or  receipts  during  the  previous  year,  the  cost  of  repairs  and 
incidental  expenses,  the  net  amount  of  profits,  and  the  dividends  made ;  with  such 
other  facts  as  may  be  necessary  to  a  full  statement  of  the  affairs  and  condition  of  such 
road,  and  the  auditor  shall,  annually,  present  an  abstract  copy  of  such  report  to  the 
general  assembly. 

Gauge.  Sbo.  21.    The  width  of  the  track  or  guage  of  all  roads  under  this  act,  shall  be 

four  feet  ten  inches  between  the  rails.* 

Interest  on  oipltal  Sfo.  22.  It  shall  be  lawftil  for  the  directors  of  any  railroad  oompapy,  semi-annu- 
ally, to  compute,  allow,  and  pay  to  its  stockholders,  interest  at  the  rate  of  six  per. 
oentum  on  all  moneys  theretorore  paid  as  capital  stock,  to  be  set  apart  and  paid  in 
stock  or  cash,  as  the  directors  may  determine :  f  Provided,  that  they  shall  not  allow 

1  The  charter  of  the  Ohio  R.  R.  Go.  provided  that  it  should  be  ''  capable  in  law  of 
purchasing,  holding,  selling,  leasing  and  conveying  ettatet  real,  personal  and  mixed, 
so  far  as  the  same  shall  be  necessary  for  the  purpoiet  hereinafter  memtioned,  and  no/ur^ 
ther,**  The  purposes  here  referred  to  were  "  the  location,  conskuction  and  repairs  of 
a  road  not  exceeding  one  hundred  feet  in  width."  The  charter  fully  empowers  the 
oompany  and  its  agents  *'  to  enter  upon  and  use  any  adjoining  land,  take  stone,  tim- 
ber, materials,"  etc.  Held,  that  the  oompany  was  authorised  to  purchase  and  hold 
real  estate  when  necessaiy  for  the  procurement  of  materials  or  for  the  economical 
construction  of  the  road.     0verm«yer*9  leeeee  v.  WiUiame,  lb  Ohio  Rep.  26. 

Where  a  land  owner  granted  a  right  of  way  to  a  railroad  oompany  organised  under 
a  charter  in  perpetuity,  and  the  grant  contains  no  limit  as  to  time,  the  easement  will 
be  perpetual,  unless  terminated  by  release  or  abandonment.  Junction  B.  B,  Co.  v« 
B^let,  7  Ohio  St.  Rep.  1. 

Where  such  railroad,  with  its  appurtenanees,  is  subsequently  pledged  to  the  state 
in  security  for  a  loan,  and,  the  pledge  being  forfeited,  is  sold  by  the  state,  the  ease- 
ment passes  by  the  sale,  and  is  vested  in  the  purchaser,    lb,  1. 

This  result  is  in  no  way  affected  by  the  fact  that  the  purchase  is  made  mediately  or 
immediately  by  another  nilroad  company,  if  there  be  legislative  authority  to  make 
the  purchase,  and  if  the  original  object  and  consideration  of  the  grant  of  the  ease- 
ment be  not  thereby  changMl  or  defeated.    lb,  1. 

Corporations  are  liable  like  individuals  for  injuries  done,  although  the  act  was  not 
beyond  their  lawM  powers.    Bhodee  v.  OmeiimaH,  10  Ohio  Rep.  150. 

«  See  also  sec  (179),  of  this  Chapter. 

t  Where  the  directora  of  a  raOrood  corporation,  under  the  authority  of  this  act,  pass  and  enter  oa 
their  Jonmal  a  reeolntlon  "  that  the  treasurer  is  directed  to  allow  interest  on  installments  <u  jratf 
payable  in  stock,  and  carry  to  the  account  of  each  stockholder  the  interest  annually,  and,  whcBi 
tbo  amount  is  sufficient,  to  issue  stock  certiflcatee  in  payment ;"  and  actually  do  pay  such  inteteet 
to  persons  making  payment  of  their  stock  subscriptions  subsequent  to  the  passage  of  the  resdutioBk 
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(21.)  Seo.  IY.  Said  corporations  shall  be  authorized  to  construct  OoiwtnMttai«r 
and  maintain  a  railroad,  with  a  single  or  double  track,  with  such  side-  "^  ***• 
tetu^ks,  torn-outs,  offices,  and  depots,  as  they  may  deem  necessary,  be- 
tween the  points  named  in  the  certificate,  commencing  at  or  within  and 
extending  to  or  into  any  town,  city,  or  village,  named  as  the  place  of 
the  termini  of  such  road,  and  construct  branches  from  the  main  line 
Id  other  towns  or  places  within  the  limits  of  any  county  through  which 
iaid  road  may  pass,  d 

•r  p«T  an  J  interest  in  essh  to  itoekholden ,  while  an  j  debt  of  snch  railroad  oompany 
for  Ubor  or  materials  shall  be  dne  and  unpaid ;  and  provided,  ftirther,  that  the  eapital 
fftoek  sliall,  in  no  ease,  be  redaoed  hj  snob  payment  of  interest,  and  any  railroad 
eompany  may  establish  a  principal  oflloe,  in  tne  manner  and  for  tiie  purpose  named 
in  the  nzteenth  leetion  of  this  act. 


An  Aet  ftniher  to  amand  an  act  regulating  railroad  oompaniea,  passed  Vebmaiy  11, 1848,  and  fir 

other  purpoaes. 

[PtaMid  JTortA  13, 1840.    47  vol.  Aot.  30.] 

8ao.  1.  In  ease  of  aqy  Taeancy,  by  death,  resignation,  or  any  other  oanse,  in  any  Yaeanolaa  In 
board  of  directors  of  a^y  railroad  oompany,  plank  road  company,  or  tnmpike  road  board  of  direotoia 
company,  incorporated  by  the  general  assembly  of  this  state,  if  in  the  act  or  acts 
Inoorporatinff  snch  oompany  no  prorision  is  made  for  power  to  fill  snoh  yaoaney,  it 
ihali  oe  lawral  for  the  remaining  directors  to  appoint  a  direetor  to  fill  snoh  raoanoy, 
and  the  person  so  appointed  shall  be  a  director  of  snoh  company  until  the  next  sac- 
eeeding  stated  eleooon,  and  until  his  suooessor  shall  be  elected  and  qualified. 

An  Act  relating  to  raUroad  oompaniea. 
[AMMiiJfart*8,185l.    40  «oL  AM.  04.] 

SlO.  1,  3, 8,  4.  Tikme  aeeftont  provided  /or  ike  eoMoltdaium  of  raihroad  compamee, 
amd  aleo  mmtkoriMod  oompamee  to  •%d  eaeh  other  by  enAtor^pfum  to  eapital  eioek  or  other- 
wiee.  Am  theee  eeetione  were  re-enaeted  M<w  1, 1852,  toithout  any  material  akeraHon  in 
hngmge,  amd  are  oonUiined  ta  (38),  (39),  (40),  and  (41)  eecUone  of  thie  Chapter,  U  eeeme 
iom§tmeary  to  reprimi  tkem  «a  tJine  note. 

Brno.  6.    AU  eontraets  between  railroad  companies,  under  the  prorisions  of  this  Howcontraetibe 
aot,  may  be  enforced  by  a  decree  of  the  supreme  court,  in  a  suit  in  chancery  brought  tween   oompan* 
for  that  purpose ;  and  any  two  judges  of  said  court,  in  yaoation,  may,  after  hearing,  *«■  enfcrced. 
make  any  prorisional  order  or  deoree  in  such  suit,  which  may  be  necessary  to 
•nforoe  snob  eontraets,  to  be  in  force  until  the  next  session  of  said  court  in  the  proper 
county. 

Qmo.  8.    The  directors  of  any  railroad  company  are  hereby  authorised  to  sell  or  negotiation  of 
negotiate  the  bonds  or  notes  issued  by  said  company,  or  receiyed  by  it  in  payment  of  nSroad  bonds, 
fubsoription  to  its  eapital  stock  or  otherwise,  at  such  times  and  at  such  places,  either 
within  or  without  this  state,  and  at  such  rates  as  in  their  opinion  will  nest  adyance 
the  interests  of  such  oom])any ;  and  if  such  bonds  or  notes  are  thus  sold  at  a  dis- 
eount,  flueh  sale  shall  be  as  ralid  in  eyeiy  respect  as  if  sold  at  their  par  ralne. 

An  Aet  regnlattng  the  mode  of  pcooeedlnff  where  county  commlssioDerfl  may  be  antboiiaed,  by 
law,  to  sabacribe  to  the  capital  stock  of  railroads,  tompika  roads,  or  other  incorporated  com- 
pa^  in  thto  state. 

[BMMii#UnMrv28,184«.    44  mIL  Sol  88.] 

Sbo.  1.  Beit  enacted  by  the  General  Aeeembly  of  the  State  of  Ohio,  That  wheneyer  Sabecrlptloa  I9 
the  eommissionen  of  any  county  in  this  state  shall  hereafter  be  authorized  to  sub-  coonty  tondl- 
aorilM  to  the  eapital  stock  of  any  railroad,  turnpike  road,  or  other  ineorporated  oom- 
pany in  this  state,  it  shaU  be  the  duty  of  said  county  commissioners  to  giye  at  least 
twenty  days'  notiee,  in  one  or  more  newspapers  printed  and  of  general  circulation 
in  the  eonnty  anthoriied  to  make  such  suDseription,  to  the  qualified  yoters  of  said 
county,  to  yote,  at  the  next  annual  election  to  be  held  in  the  seyeral  townships  (and 
wards,  if  any  there  be),  in  said  county,  for  or  against  the  subscription,  as  aforesaid, 
and  if  a  minority  of  the  electors  aforesaid,  yoting  at  said  election,  for  or  against  a 
subaeription,  as  iJoresaid,  shall  be  in  fayor  of  the  same,  such  authorised  subscription 
may  be  made,  but  not  otherwise. 

8bo.  3.  That  the  oommissioners  aforesaid  may  establish  and  publish  such  rules 
and  regulations  as  they  may  deem  necessary  for  effectually  enforcing  the  proyisions 
•f  this  aet. 

sodi  naohitkm  acemea  to  the  benefit  of  parties  who  had  paid  their  stock  subecripticms  prior  to  the 
BMSMn  of  the  reaolntlon,  jind  ocnetitatee  a  binding  obligation  to  pay  ttich  interest.    OUy  qf  Ohio  t. 


i  end  Toledo  B.  B.  Co.,  6  Ohio  St.  Bep.  480.    When  a  stockholder  aselgns  and  transfers 
IDS  su)cs  aner  two  years*  interest  has  accmed  thereon  under  such  resolation,  the  railroad  oompany 
Is  bo«ad  to  pay  said  two  years*  Interest  to  him,  and  not  to  the  transferee.    J6. 480. 
(«)B«peal6d.    Sapplied,  Sup.  110. 
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Oipitettiocfct  (22.)  Sbo.  Y.     The  capital  stock  of  such  company  shall  be  divided 

into  shares  of  fifty  dollars  each,  and  consist  of  such  sum  as  may  be 
named  in  the  certificate;  such  shares  shall  be  regarded  as  personal  prop- 
erty ;  1  and  shall  be  subject  to  execution  at  law. 

Pajnmt  tiMwC  ^23.)  Seo.  YI.  An  installment  of  five  dollars  on  each  share  of  stock 
shall  be  payable  at  the  time  of  making  the  subscription,  and  the  resi- 
due thereof  shall  be  paid  in  such  installments,  and  at  such  times  and 
places,  and  to  such  persons  as  may  be  required  by  the  directors  of  such 
company.  ^ 

^^|Mi^  in.  (24.)  Sso.  YII.  If  any  installment  of  stock  shall  remain  unpaid 
for  sixty  days,  after  the  time  it  may  be  required,  whether  such  stoMc  is 
held  by  an  assignee,  tnmsferee,  or  me  original  subscriber,  the  same  may 
be  collected  by  action  of  debt,  or  the  directors  may  sell  the  stock  so 
unpaid  at  public  aution,  for  the  installment  then  due  thereon;  first  giv- 
ing thirty  days  public  notice  of  the  time  and  place  of  sale,  in  some 
newspaper  in  general  circulation  in  the  county  where  such  delinquent 
stockholder  resided  at  the  time  of  makine  such  subscription,  or  be- 
coming such  assignee  or  transferee,  or  of  his  actual  residence  at  the 
time  of  said  sale ;  or,  if  such  stockholder  reside  out  of  the  state,  such 
publication  shall  be  made  in  the  coun^  where  the  principal  office  of  the 
company  is  located;  and  if  an^  residue  of  money  shall  remain  after 
paying  the  amount  due  on  said  stock,  the  same  shall,  on  demand, 
be  paid  over  to  the  owner;  if  the  whole  of  said  installment  be  not  paid 
by  such  sale,  the  remainder  shall  be  recoverable  by  an  action  of  aebt 
against  the  subscriber,  assignee  or  transferee.  ^ 

tonriMi«revitai  (25.)  8bo.  YIII.  That  whenever  any  railroad  company,  heretofore 
inconK)rated,  or  created  and  incorporated  under  the  provisions  of  this 
act,  ^all,  in  the  opinion  of  the  directors  thereof,  require  an  increased 
amount  of  capital  stock,  they  shall,  if  authorised  by  the  holders  of  a 
majority  of  the  stock,  file  with  the  auditor  of  state  a  certificate  setting 
forth  the  amount  of  such  desired  increase,  and  thereaft;er  such  company 
shall  be  entitled  to  have  such  increased  capital  as  is  fixed  by  said  cer- 
tificate. 

Botoor^tton^  ^      (26.)  Seo.  IX.    That  the  persons  named  in  said  certificate  of  incor- 

"^^^^  ""~  poration,  or  any  three  of  them,  shall  be  authorized  to  order  books  to 
be  opened  for  receiving  subscriptions  to  the  capital  stock  of  said  oom- 

5 any,  at  such  time  or  times,  and  at  such  place  or  places,  as  they  may 
eem  expedient,  after  having  given  at  least  thirty  days*  notice,  in  a  news 
tper  published  or  generally  circulated  in  one  or  more  counties  where 
K)ks  of  subscription  are  to  be  opened,  of  the  time  and  place  of  open* 
inff  books ;  and  so  soon  as  ten  per  centum  on  the  capital  stock  shaU  be 
subscribed,  they  may  give  like  notice  for  the  stockholders  to  meet  at 
such  time  and  place  as  they  may  designate,  for  the  purpose  of  choosing 
seven  directors,  who  shall  continue  in  office  until  the  time  fixed  for  the 
annual  election,  and  until  their  successors  are  chosen  and  qualified ;  at 

1  Railroftd  shares  mre,  in  Ohio,  to  b«  considered  personalty,  without  express  legis- 
latiye  enactment  to  that  effect.  Per  Thnrman,  J.,  John*  v.  Johmt  «c  of.,  1  Ohio  8t, 
Bep.  850,  861. 

S  In  Hmtry  Malr,  Tk$  VBrmiUiom  md  AMmd  Bmkoad  Oon^ptoM,  17  Ohio  Rap.  187, 
it  was  held  that  a  hill  in  chancery  in  the  form  of  a  creditor's  bUl  would  lie  aigainat 
the  stockholders  of  an  incorporated  company  to  snhjeot  nnpaid  snhaoriptions  of  stock ; 
and  that  the  stockholders  might  be  proceeded  against,  in  this  way,  though  thfj 
omitted  to  pay  at  the  time  of  subscription,  the  fiye  per  oent.  required  hy  the 
eharter. 

8  An  agreement,  attempting  to  secure  any  stockholder  the  pririlege  of  piling  up 
subscriptions  in  store  goods,  or  otherwise  tnan  in  money,  will  be  treated  aa  a  fhuid 
mpon  other  stockholders,  and  nayment  in  money  enforced.  Htmry  MoL  r.  Tie  Vrnr* 
mlKom  and  A»hkmd  Bailroad  Ompamy  t4  al.,  17  Ohio  Bep.  187. 
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the  fame  and  plaoe  appointed,  direotors  Bball  be  chosen,  bj  ballot,  by 
Bucb  of  the  stockholders  as  shall  attend  for  that  purpose,  either  in  per- 
son or  by  lawM  proxies;  each  share  shall  entitle  the  owner  to  one  vote, 
and  a  plnralKy  of  votes  shall  be  necessary  for  a  choice,  but  after  the 
first  election  of  directors,  no  person  shall  vote  on  any  share  [on]  which 
any  installment  is  due  and  unpaid.  The  persons  named  in  such  certi- 
ficate, or  such  of  them  as  may  be  present,  shall  be  inspectors  of  such 
dection,  and  shall  certify  what  ^rsons  are  elected  directors,  and  ap- 
point the  time  and  place  for  holmng  their  first  meeting;  a  majorily  of 
•aid  direotors  shall  form  a  board  and  be  competent  to  fill  vacancies  in 
their  board,  make  by-laws,  abd  transact  all  business  of  the  corporation; 
a  new  election  shall  be  annually  held  for  direotors,  at  such  time  and 
place  as  the  stockholders,  at  their  first  meeting,  shall  determine,  or  as 
Uie  by-laws  of  the  corporation  may  require;  and  the  directors  chosen 
U  any  election,  shall,  so  soon  thereafter  as  may  be  convenient,  choose 
one  of  their  number  to  be  president,  and  shall  appoint  a  secretary  and 
treasurer  of  the  corporation.  The  directors,  before  entering  on  their 
duties,  shall  each  take  an  oath  or  affirmation,  faithftdly  to  discharge  his 
duties,  and  they  shall,  firom  time  to  time,  make  such  dividends  of  the 
profits  of  sidd  company,  as  they  may  think  proper. 

(27.)  8io.  X.  Such  corporation  is  authorized  to  enter  upon  any  sntry  upon  lud 
land  for  the  purpose  of  examining  and  surveying  its  raihroad  hue,  and  *<>  mrTty,  •to. 
may  appropriate  so  much  thereof  as  may  be  deemed  necessary  fbr  its 
railroad,  including  necessary  side  tracks,  depots  and  workshops,  and 
water  stations,  materials  for  construction,  except  timber,  a  right  of  way 
over  a4jacant  lands,  sufficient  to  enable  such  company  to  construct  and 
repair  its  road,  and  a  neht  to  conduct  water  by  aqueducts,  and  the 
right  of  making  proper  drains ;  but  no  appropriation  of  private  prop- 
erty to  the  use  cdT  any  corporation  provided  for  in  this  act,  shall  be 
made,  until  full  compensation  therefor  be  first  made,  in  money,  or  first 
secured  by  deposit  of  money,  to  the  owner  or  owners,  irrespective  of  any 
benefit  firom  any  improvement  proposed  by  such  corporation,  as  shall 
be  prescribed  by  law.^ 

(28.)  Sso.  XI.  That  whenever  any  railroad  company  heretofore  ohufi  or  gnii 
incorporated,  or  which  may  hereafter  be  incorporated,  shall  find  it  «Um. 
necessary,  for  the  purpose  of  avoiding  annoyance  to  public  travel,  or 
dangerous  or  difficult  curves  or  grades,  or  unsafe  or  unsubstantial  grounds 
or  foundations,  or  for  other  reasonable  causes,  to  change  the  location  or 
grade  of  any  portions  of  their  road,  whether  heretofore  made  or  here- 
after to  be  made,  such  railroad  companies  shall  be  and  are  hereby  au- 
thorized to  make  such  changes  of  grade  and  location,  not  departing 
from  Uie  general  route  prescribed  in  the  certificate  of  such  company;' 

1  It  Mems  that  an  Uyanoiioii  will  be  granted  to  prerent  the  abase  of  powers  by  a 
priTate  eorporation,  when  the  party  making  an  application  therefor  has  a  olear,  in- 
oonteetible  and  weU-deined  risht ;  bat  it  was  held  that  the  eoart  would  not  interfere  ^ 

in  a  eontroTerted  ease  of  ezpediency  of  location  within  proper  points;  and  that  sneh  * 

a  qnestien  eonld  not  be  ndsed  by  one  who  is  in  no  way  interested  in  it,  except  only 
that  he  is  injnred  by  the  aetoal  location  passing  throagh  his  land.  Walker  t.  Tk» 
Mad£icerd:L(aMJBrieM,B.  Cb.,  8  Ohio  Rep.  88.    See  sec.  (99)  «(  m}.  of  this  Obiter. 

3  The  12th  section  of  the  Charter  of  the  Littls  Miaui  Railboad  CoupAirr,  pro- 
vides that,  ''WhencTer  it  shall  be  necessary  for  the  oonetraotion  of  the  railroad  to 
Intersect  or  cross  any  stream  of  water  or  water  course,  or  any  road  or  highway,  lying 
in  or  across  the  route  of  said  road,  it  shall  be  lawful  for  the  corporation  to  construct 
the  said  railway  across  or  open  the  same ;  but  the  coiporation  shall  restore  the  stream 
w  water  eonrse,  or  road  or  highway,  thus  intersected,  to  its  former  stote,  or  in  a  suf- 
.  ieient  manner  not  to  impair  its  usefulness;  and  if  said  corporation,  after  having  se-  . 
leeted  a  route  for  said  railway,  find  any  obstacle  to  continuing  said  location,  either 
1^  difficulty  of  construction,  or  procuring  right  of  way  at  reasonable  cost,  or  when- 
ever a  better  and  e^eaper  romie  can  be  had,  it  shall  have  authority  to  rary  the  romta 
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and  for  the  purpose  of  making  any  such  change  in  the  location  and 
grades  of  any  such  road,  as  aforesaid,  such  company  shall  have  all  the 
rights,  powers  and  privileges  to  enter  upon  and  take  and  appropriate 
such  lands,  and  make  surveys  necessarv  to  effect  such  changes  and 
grades,  upon  the  same  terms,  and  be  subject  to  the  same  obligations, 
rules  and  regulations  as  are  prescribed  by  law,  and  shall  also  be  liable, 
in  damages,  when  any  have  been  caused  by  such  change,  to  the  ownei 
or  owners  of  the  lan<u  upon  which  such  road  was  heretofore  constructed, 
to  be  ascertained  and  paid  or  deposited  as  aforesaid;  ^  but  no  dama^ 
shall  be  allowed,  unless  claimed  within  thirty  days  after  actual  notice 
of  such  intended  change  shall  be  given  to  such  owner  or  owners,  if 
residing  on  the  premises,  or  notice  by  publication  in  some  newspaper 
in  general  circulation  in  the  county,  if  nonresident  a 
Ooca|ytfc»  of  ^29.)  Ssa  XIL    If  it  shall  be  necessary,  in  the  location  of  any  part  of  any 

JJ^VPjJJI*  raiircM^,  to  occupy  any  road,  street,  alley  or  public  way,  or  pound  of  any 
ETiimMutod  Mid  kind,  or  any  part  thereof,  it  shall  be  competent  for  the  municipal  or  other 
took  eObot  A^  corporation  or  public  officer  or  public  authorities,  owning  or  having  in  charge 
l6,ia67;MT.l8S.  hereof,  and  the  railroad  company  to  agree  upon  the  manner  and  upon  the 
terms  and  conditions  upon  which  the  same  may  be  used  or  occupied ;  and 
if  said  parties  shaJl  be  unable  to  agree  thereon,  and  it  shall  be  necessary  in 
the  judgment  of  the  directors  of  such  railroad  company  to  use  or  occupy 
such  road,  street,  alley,  or  other  public  way  or  ground,  such  company  may 
appropriate  so  much  of  the  same  as  may  be  necessary  for  the  purposes  of 
such  road,  in  the  same  manner  and  upon  the  same  terms  as  is  provided  for 
the  appropiation  of  the  prop^erty  of  individuals  by  the  tenth  section  of  this 
act:  rrovided,  that  every  railroad  company  laying  down  any  such  track  or 
tracks,  upon  anv  such  public  street,  road,  alley  or  other  public  ground,  shall 
be  responsible  for  injuries  done  to  private  property  by  such  location,  lying 
upon  or  nuar  to  such  public  ground, '  which  may  be  recovered  by  civu  ac- 
tion brought  by  the  owner  or  owners,  at  any  time  within  two  years  from  the 
completion  of  such  track  or  tracks,  before  the  proper  court ' 

(So.)  Sec.  XIII.  Such  corporation  mav  aemand  and  receive  for 
the  transportation  of  passengers  on  said  road  not  exceeding  three  cents 
per  mile,  and,  for  the  transportation  of  property,  not  exceeding  ^ye 
cents  per  tun  per  mile,  when  the  same  is  transported  a  distance  of 

and  ohange  the  looAtion."  The  charter  of  this  company  merely  fixes  a  few  polnto 
through  which  the  road  is  to  pass,  from  its  commencement  to  its  terminus,  leaving 
the  location  of  the  road  between  the  points  specified  to  the  discretion  of  the  corpora- 
tion.  Held  that  the  company  having  once  located  the  road,  their  power  to  relocate, 
and  for  that  purpose  to  appropriate  the  property  of  an  indiridual,  ceased.  Th4  LUtU 
Miami  Bailroad  Co.  y.  Na^lor,  2  Ohio.  8t.  Rep.  235 ;  Moorehtad  H  aL  t,  Tke  UtlU 
Miami  Bailroad  Co,,  17  Ohio  Rep.  340.  The  same  principle  applies  whether  the  case 
be  that  of  an  attempt  to  relocate  on  the  property  of  an  individuali  or  that  of  using  a 
street  or  highway  for  the  purpose.    3  Ohio  Bt.  Rep.  235. 

In  StewaH  et  aL  t.  Th9  LUUe  Miami  Bailroad  Co.,  14  Ohio  Rep.  353,  it  was  held 
that  the  company  was  authorized  to  change  the  location  of  the  road,  when  a  cheaper 
route,  or  obstacles  to  its  oontinuation  on  the  route  first  adopted  were  found,  without 
procuring  the  assent  of  the  private  stockholders. 

1  In  a  case  which  arose  before  the  passage  of  this  aot,  it  was  held  that  where  a 
railroad  company  has  reoeiyed  Arom  prirate  parties  donations  of  lands,  subscriptions 
of  stock,  ana  payments  in  money,  in  consideration  that  it  should  locate  its  road  at  a 
particular  place,  and  aUow  prirate  side  track  and  warehouse  pririleges  in  connection 
therewith,  the  company  will  not  be  permitted  to  efi'ectuate  a  change  in  fkct  (though 
not  in  name),  of  the  line  of  its  road  away  Arom  such  place,  by  getting  up  a  new  cor- 
poration and  constructing  a  new  road  paraUel  with  its  old  one,  under  a  different 
charter,  and  permitting  its  old  line  to  go  to  decay,  without  compensating  the  parties 
with  whom  it  has  contracted  as  aforesaid.  Chapman  €t  al,  r.  The  Mad  Biver  i  Labt 
Erie  B.  B,  Co.,  3  Ohio  St.  Rep.  120. 

2  It  is  weU  settled  that  an  action  lies  as  well  for  damage  to  adjoining  property  by 
•topping  or  impairing  the  trayel  on,  to,  or  from,  a  street  or  highway,  as  any  other 
damage  that  oan  be  done  to  the  property,  although  the  property  injured  may  not  ba 
touched  by  the  obstruction.  LiUle  Miami  Bailroad  Companv  r.  Jiavhr,  2  Ohio  Si. 
Bep.  236. 

3  For  the  residue  of  this  amendatory  act,  see  the  end  of  this  Chapter, 
(a)  Repealed.   SnpplUd,  Sup.  lU. 
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thirty  miles  or  more ;  and  in  case  the  0ame  is  transported  for  a  less  dis- 
tance than  thirty  miles,  such  reasonable  rate  as  may  be,  from  time  to 
time,  fixed  by  said  company  or  prescribed  by  law. 

(31.)  Seo.  XIV.     Such  company  shall  have  power  to  borrow  money  May  borrow  moii> 
on  the  credit  of  the  corporation,  not  exceeding  its  authorized  capital  ^' 
«3tock,  at  a  rate  of  interest  not  exceeding  seven  per  cent,  per  annum, 
and  may  execute  bonds  or  promissory  notes  therefor,  in  sums  of  not 
less  than  one  hundred  dollars ;  and  to  secure  the  payment  thereof  may 
pledge  the  property  and  income  of  such  company.  ^ 

(32.)  Seo.  XY.    Such  company  may  acquire,  by  purchase  or  gift.  May  aoqniro  and 
any  lands  in  the  vicinity  of  said  road,  or  through  which  the  same  may  «»»^^>"^ 
pass,  so  i^  as  may  be  deemed  convenient  or  necessarv  by  said  company 
to  secure  the  right  of  way,  or  such  as  may  be  grantea  to  aid  in  the  con< 
struction  of  such  road,  and  the  same  to  hold  or  convey,  in  such  man- 
ner as  the  directors  may  prescribe,  and  all  deeds  and  conveyances  made 
by  such  company  shall  be  signed  by  the  president,  under  the  seal  of 
the  corporation ;  and  any  existing  rulroad  corporation  may  accept  die  om  o^jo»ti<mii 
provisions  of  tlus  act,  and  after  such  acceptance  all  conflicting  provis-  ^nTcS^  a^ 
ions  of  their  respective  charters  shall  be  null  and  void. 

(33.)  Seo.  XVI.    It  shall  be  lawftd  for  such  corporation,  whenever  OroMiiig  roadi  or 
it  may  be  necessary  in  the  construction  of  such  road,  to  cross  any  •*'''*™^ 
road  or  stream  of  water,  to  divert  the  same  from  its  present  location 
or  bed;  but  said  corporation  shall,  without  unnecessary  delay,  place 
such  road  or  stream  in  such  condition  as  not  to  impair  its  former  use- 
fulness. 

(34.)  Seo.  XVli.    Such  corporation  shall,  as-  soon  as  convenient  Principal  ontoa 
after  its  organization,  establish  a  principal  office  at  some  point  on  the 
Hne  of  its  road,  and  change  the  same  at  pleasure,  giving  public  notice 
in  some  newspaper  of  such  establishment  or  change. 

(36.)  Seo.  XVIIE.  Every  company  or^nized  under  this  act  shall  SignfatorcMinf^ 
be  required  to  erect  at  all  points  where  their  road  shall  cross  any  pub- 
lic road,  at  a  sufficient  elevation  from  such  public  road  to  admit  of  the 
free  passage  of  vehicles  of  every  kind,  a  sign,  with  large  and  distinct 
letters  placed  thereon,  to  give  notice  of  the  proximity  of  the  railroad, 
and  warn  persons  of  the  necessity  of  looking  out  for  the  cars;  and  any 
company  neglecting  or  refusing  to  erect  such  sign  shall  be  liable  in 
damages  for  all  injuries  occurring  to  persons  or  property  from  each  neg- 
lect or  refrisal;  and  each  railroad  company  shall  oe  required  to  fence  FondngroaAk 
its  roads  with  a  good  substantial  wooden  fence,  under  such  rules  as  the 
county  commissioners  of  the  several  counties  through  which  the  san^e 
may  pass  shallprescribe.  ^ 

(36.)  Seo.  XIX.  That  each  and  every  railroad  company  incorpor-  Anniiai  npoit, 
ated  under  this  act  shall,  annually,  in  the  month  of  January,  make  a  tS^^^Sf**^ 
full  report  of  the  condition  of  its  affiiirs  to  the  auditor  of  state,  show- 
ing the  amount  of  the  capital  stock  of  such  company,  the  gross  amount 
of  tolls  or  receipts  during  the  previous  year,  the  cost  of  repairs  and 
incidental  expenses,  the  net  amount  of  profits,  and  the  dividends  made, 
with  such  other  facts  as  may  be  necessary  to  a  f^U  statement  of  the  af- 
fiiirs and  condition  of  such  road ;  and  the  auditor  shall  annually  pre- 
lent  an  abstract  copy  of  such  report  to  the  general  assembly. 

(37.)  Sec.  XX.    That  whenever  the  line  of  any  railroad  company  Bridgoa  vwt  ca. 
now  existing,  or  which  may  hereafter  organize  under  this  act,  shall  cross  StoVa^"*^*** 
any  canal  or  any  navigable  water,  the  said  company  shall  file  with  the 
**  bioard  of  public  works,"  or  with  the  acting  commissioner  thereof  having 
)harge  of  the  public  works  where  such  crossing  is  proposed,  the  plan 

18m  800.  (180)  to  (184). 
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of  the  bridge,  and  other  fixtures  for  orosBing  luch  eanal  or  naTigable 
water,  designating  the  place  of  crossing;  and  if  the  said  board,  or  act- 
ing commissioner  thereof,  shall  approve  of  such  plan,  he  shall  notify 
such  company,  in  writing,  of  such  approval;  but  if  the  said  board,  or 
acting  commissioner,  sh^l  disapprove  such  plan,  or  fail  to  approve  the 
same  within  twenty  days  ^m  the  filing  thereof,  then  it  shall  be  lawful 
for  such  company  to  apply  to  the  court  of  common  pleat,  or  any  judge 
thereof,  in  vacation,  and  upon  reasonable  notice  being  given  to  th* 
members  of  the  board  of  public  works,  or  said  acting  oommissioner, 
said  court  or  judge  shall,  upon  good  cause  shown,  appoint  a  competent, 
disinterested  engineer,  not  a  resident  of  any  county  through  which  said 
road  passes,  to  examine  such  croseing,  and  prescribe  the  plan  and  con- 
dition thereof,  so  as  not  to  impede  navigation;  and  such  engineer  shall, 
within  twenty  days  from  his  appointment,  make  his  return  to  the  court 
of  common  pleae  of  Uie  county  where  such  crossing  b  to  be  made,  sub- 
ject to  exceptioii  by  either  party;  and  thereupon  the  court  shall,  at  the 
next  term  after  the  filiiM^  of  said  return,  proceed  to  examine  the  same, 
and  unless  good  cause  is  shown,  shall  approve  and  oonfirm  the  same; 
and  such  order  of  confirmation  shall  be  tuficient  authority  for  the 
erection,  use  and  oocupanov  of  such  bridge,  in  accordance  with  such 
plan :  Provided,  that  no  railroad  company  shall  be  authorized  to  con- 
struct any  permanent  bridge  over  any  eanal  of  this  state,  which  shall 
be  less  than  ten  feet  in  the  clear  above  the  top  water  line  of  said  canal: 
and  the  piers  and  abutments  of  such  bridge  shall  be  placed  so  as  not 
in  any  manner  to  contract  the  width  of  the  canal,  or  interfere  with  free 
passage  on  the  towing  path.^ 
oooMUdatioB  of  (38.)  Sic.  XXI.  That  whenever  the  lines  of  railroad  of  any  rail- 
twoormon  com.  ^^^  companies  in  this  state,  or  any  portion  of  such  lines,  have  bieen  or 
may  be  constructed,  so  as  to  admit  the  paasa^  of  burden  or  passenger 
oars  over  any  two  or  more  of  such  roads  continuously,  without  break  or 
interruption,  such  companies  are  hereby  authorised  to  oonsolidate  them- 
selves into  a  single  corporation,  in  the  manner  following: 

1.  The  directors  of  said  two  or  more  corporations  may  enter  into  an 
agreement,  under  the  corporate  seal  of  each,  for  the  consolidation  of  the 
said  two  or  more  corporations,  prescribing  the  terms  and  conditions 
thereof;  the  mode  of  carrying  the  same  into  effect;  the  name  of  the 
new  corporation;  the  number  of  the  directors  thereof,  which  shall  not 
exceed  thirteen;  the  time  and  place  of  holding  the  first  election  of  di- 
rectors; the  number  of  shares  of  capital  stock  in  the  new  corporation; 
the  amount  of  each  share;  the  manner  of  converting  the  shares  of  cap- 
ital stock  in  each  of  said  two  or  more  corporations  into  shares  in  such 
new  corporation;  the  manner  of  compensating  stockholders  in  each  of 
said  two  or  more  corporations  who  renise  to  convert  their  stock  into  the 
stock  of  such  new  corporation;  with  such  other  details  as  they  shaU 
deem  necessary  to  perfect  such  consolidation  of  said  corporations;  and 
such  new  corporation  shall  possess  all  the  powers,  rights  and  franchises 
conferred  upon  such  said  two  or  more  corporations,  and  shall  be  subject 
[toj  all  the  restrictions,  and  perform  all  tne  duties  imposed  by  the  pro- 
visions of  this  act:  Provided,  that  all  stockholders  in  eHher  of  such 
corporations  who  shall  refuse  to  convert  their  stock  into  the  stock  of 
sucn  new  corporation  shall  be  paid  at  least  par  value  for  each  of  the 
shares  so  held  by  tiiem,  if  they  shall  so  require,  previous  to  said  con- 
solidation being  consummated. 

2.  Such  agreement  of  the  directors  shall  not  be  deemed  to  be  the 
agreement  of  the  said  two  or  more  corporations,  until  after  it  has  1)^ 

1  Sm  abo  post  feo.  (124)  to  (US)  of  thii  Chapter. 
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•nbmitted  to  the  stookholders  of  eaeli  of  said  con>orations,  separately, 
ftt  a  meeting  thereof,  to  be  called  upon  a  notice  of  at  least  thirty  days, 
•pecifying  the  time  and  place  of  snch  meeting,  and  the  object  mereof, 
to  be  addressed  to  each  of  such  stockholders,  when  their  place  of  resi- 
dence is  known,  and  deposited  in  the  post  office,  and  published  for  at 
kaat  three  successive  weeks  in  one  nefrspaper  in  at  least  one  (^  the 
dties  or  towns  in  which  each  of  said  corporations  has  its  principal  office 
6f  bosineBS,  and  has  been  sanctioned  by  such  stockholders  by  the  vote 
of  at  least  two  tUrds  in  amount  of  the  stockholders  present  at  such 
meeting,  vodng  by  ballot,  in  r^rd  to  such  agreement,  either  in  person 
or  by  proxy,  each  share  of  capital  stock  being  entitled  to  one  vote,*  and 
when  such  agreement  of  the  directors  has  b^n  so  sanctioned  by  each 
of  the  meetings  of  the  stockholders  separately,  after  being  submitted  to 
such  meetings  in  the  manner  above  mentioned,  then  such  agreement  of 
the  directors  shall  be  deemed  to  be  the  agreement  of  the  said  two  or 
3nore  corporations. 

(39.^  Sbo.  XXII.  Upon  making  the  agreement  mentioned  in  the 
preoeding  section,  in  the  manner  required  therein,  and  filing  a  duplicate 
or  counterpart  thereof  in  the  office  of  the  secretary  of  state,  the  said 
two  or  more  corporations  mentioned  or  referred  to  in  the  said  first  sec- 
tion, shall  be  merged  in  the  new  corporation  provided  for  in  such  agroe^ 
ment,  to  be  known  by  the  corporate  name  therein  mentioned ;  and  the  do* 
tails  of  such  agreement  shall  be  carried  into  effect,  as  provided  therein,  a 

(40.)  Sbo.  XXIII.  Upon  the  election  of  the  first  board  of  direct-  " 
ors  of  the  corporation  created  by  the  agreement  in  the  twenty-first  sec- 
tion of  this  act  mentioned,  and  by  the  provisions  of  diis  act,  all  and 
singular  ^e  rights  and  franchises  of  each  and  all  of  said  two  or  more 
coiporationB,  parties  to  such  agreement,  all  and  singular  their  rights 
and  interests  in  and  to  every  species  of  propertv,  i«al,  personal  and 
mixed,  and  things  in  action,  shall  be  deemed  to  be  tran^erred  to  and 
vested  in  such  new  corporation,  without  any  other  deed  or  transfer;  and 
such  new  corporation  shall  hold  and  enjoy  the  same,  together  with  th6 
right  of  way,  and  all  other  rights  of  property,  in  the  same  manner,  and 
to  the  same  extent,  as  if  the  said  two  or  more  corporations,  parties  to 
such  agreement,  should  have  continued  to  retain  the  title,  and  transact 
the  business  of  such  corporationB;  and  the  titles  and  the  real  estate  ao- 
quired  by  either  of  said  two  or  more  corporations,  shall  not  be  deemed 
to  revert  or  be  impaired  by  means  of  anything  in  this  act  contained; 
Ptovided,  that  all  rights  of  creditors,  and  all  Sens  upon  the  property 
of  either  of  said  corporations,  parties  to  said  agreement,  shall  be  and 
hereby  are  preserved  unimpaired;  and  the  respective  corporations  shall 
continue  to  exist  as  fer  as  may  be  necessary  to  enforce  the  same;  and 
provided  further,  that  all  the  debts,  liabilities  and  duties  of  either  com- 
pany shall  thenceferth  attach  to  such  new  corporation,  and  be  enferced 
from  the  same,  to  the  same  extent,  and  in  the  same  manner,  as  if  such 
debts,  liatnlities  and  duties  had  been  originally  incurred  by  it 

(41.)  Seo.  XXIV.    Any  railroad  company  heretofore  or  hereafter  HowcoiftpiHDiw 
incorporated,  may,  at  any  time,  b^  means  of  subscription  to  the  capital  f^^ 
of  any  other  company,  or  otherwise,  aid  such  company  in  the  construc- 
tion of  its  railroad,  for  the  purpose  of  forming  a  connection^  of  said 

1  Whether  the  oonttraetion  bj  one  rftilroad  oompany  of  another  road  entirely  par- 
allel with  its  own,  which,  if  owned  and  managed  by  an  interest  distinct  from  itself, 
most  neoessarily  be  a  oompeting  road,  for  the  purpose  and  with  the  effect  to  bring 
about  a  ohsnge  in  its  own  Une,  rather  than  to  create  a  feeder  or  an  extension  of  its 
own  line,  is  within  the  limits  of  snch  **  connections  "  as  are  authorised  by  this  sec- 
tten  fsrs.  Okmpmm  ^  Hturkmrn  t.  The  Mad  Biv€r  mid  LmU  SrU  Mttiltromd  Oh,  6 
Ohio  BU  lUp.  Uf . 

(a)Bepeal«d.   Supplied.  Suy.  111. 
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last  mentioned  road  with  the  road  owned  by  the  company  fomishing 
said  aid ;  or  any  railroad  company  organized  in  pursuance  of  law,  may 
lease  or  purchase  any  part  or  all  of  any  railroad  constructed  by  any 
other  company,  if  said  companies'  lines  of  said  road  are  continuous  or 
connected  as  aforesaid,  upon  such  terms  and  conditions  as  may  be 
agreed  on  between  said  companies  respective!^;  or  any  two  or  more 
railroad  companies  whose  lines  are  so  connected,  may  enter  into  any  ar» 
rangement  for  their  common  benefit,  consistent  with  and  calculated  to 
promote  the  objects  for  which  they  were  created :  Proyided,  that  no  such 
aid  shall  be  tonished,  nor  any  purchase,  lease  or  arrangement  perfected, 
until  a  meeting  of  the  stoclcholders  of  each  of  said  companies  shall 
have  been  called  by  the  directors  thereof,  at  such  time  and  place,  and  in 
such  manner,  as  tney  shall  designate,  and  the  holders  of  at  least  two 
thirds  of  the  stock  of  such  company  represented  at  such  meeting,  in 
person  or  by  proxy,  and  voting  thereat,  shall  have  assented  thereto. 
OomminioiMn.  (42.)  Seo.  XX  V.  The  commissioners  of  any  county,  the  city  or 
Sfc*ihSii*a3i*****  ^^^  council  of  any  city  or  town,  and  the  trustees  of  any  township, 
nook,  ete.  which  county,  city,  town,  or  township,  has  heretofore  subscribed  to  the 

capital  stock  of  any  railroad  company,  or  turnpike  or  plank  road  com* 
pany,  and  has  issued,  or  shall  hereafter  issue  any  bonds  for  the  payment 
of  such  subscription,  are  hereby  authorized  to  sell  the  said  stock,  or 
any  part  thereof,  and  on  such  terms  as  they  shall  deem  to  be  for  the 
interest  of  said  county,  city,  town  or  township,  respectively,  and  may 
apply  the  proceeds  of  such  sale  to  the  payment  of  the  bonds  of  such 
county,  city,  town  or  township,  respectively,  subscribed,  a 
HowkmcpMMD-      (43.)  Seo.  XXYI.     That  every  railroad  company  in  this  state,  shall 
S«^ttotio^  cause  all  its  trains  of  cars  for  passengers  to  entirely  stop,  upon  each 
^^  arrival  at  a  station  advertised  by  such  company  as  a  station  for  receiv- 

ing passengers  upon  such  trains,  at  least  one  half  of  one  minute;  and 
every  company,  and  every  person  in  the  employment  of  such  company, 
that  shall  violate,  or  cause  or  permit  to  be  violated,  the  provisions  of 
this  section,  shall  be  liable  to  a  forfeiture  of  not  more  than  one  hun- 
dred nor  less  than  twenty  dollars;  to  be  recovered  in  an  action  of  debt, 
upon  the  complaint  of  any  person,  before  any  justice  of  the  peace  of 
the  county  in  which  such  violation  shall  occur;  and  in  all  cases  in 
which  a  forfeiture  shall  occur  under  the  provisions  of  this  section,  the 
company  whose  agents  shall  cause  or  permit  such  violation,  shall  be 
liable  for  the  amount  of  such  forfeiture,  and  in  all  cases,  the  conductor 
upon  such  train  shall  be  held  prima  facie  to  have  caused  the  violation 
of  this  section,  which  ma^  oocjir  upon  the  train  in  his  charge ;  said 
forfeiture  to  be  recovered  in  the  name  of  the  state  of  Ohio,  for  the  use 
of  common  schools,  b 

TO  CREATE  AND  BEQULATE  TURNPIKE  ANI^  PLANK  ROAD  COMPANIES.^ 

Hov  ofiiitid,0te.      (44.^  Seo.  XXYII.    Turnpike  and  plank  road  companies  shall  be 
createa  in  the  same  manner  as  is  provided  in  the  second  section  of  this 

1  The  following  laws  relating  to  turnpike  and  plank  road  companies,  created  prior 
to  thfi  adoption  of  the  constitution  of  1851,  are  here  inserted,  being  in  general  ap- 
plicable to  turnpikes,  etc,  theretofore  created.  Other  laws  passed  prior  to  the  adop- 
tion of  the  constitution  of  1851,  and  operatiye  upon  corporations  organixed  befort 
and  since,  will  be  found  in  the  body  of  this  Chapter : 

TUBNPIKB  AND  PLANK  BOAD  COMPANIES. 

An  Act  to  proTide  tot  the  regulation  of  turnpike  Qglnpenles. 

[Pim9dmdtoohiffkeiJamittrg7,  1817.    96  vol*  BUU.  lOL] 

Oeneialp«««i.         Sio.  1.    That  each  and  every  company  or  association  of  indiriduals,  which  may 
be  hereafter  incorporated  by  the  general  assembly  for  the  purpose  of  making  any 
•)  Bepealed.   Supplied,  Sup.  UZ,         (b)  Bepealed.   8uppU«d,  Sup.  114. 
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act  for  the  incorporation  of  railroad  companies ;  and  when  so  incorpo- 
rated, are  hereby  authorused  to  construct  a  turnpike  or  plank  road,  as 
may  be  named  in  their  certificate  of  incorporation,  and  by  the  name 
and  style  provided  in  said  certificate,  shall  be  deemed  a  body  corporate, 
with  succession;  and  they  and  their  associates,  shall  have  the  same 
general  corporate  powl^,  as  is  provided  for  railroad  companies  in  iho 

tampike  road  or  roads  within  this  state,  shall  be  a  body  politio  and  corporate,  with 
perpetual  saooession,  by  snch  name  and  title  as  shall  be  giyen  them  by  the  act  inoor- 

S crating  such  company,  with  all  the  privileges  and  immunities  incident  to  acorpora- 
on  or  body  politic,  and  shall,  in  their  corporate  name  and  capacity,  be  capable  of 
taking  and  holding  capital  stock  to  the  amount  limited  by  their  act  of  incorporation, 
and  ^e  increase  and  profits  thereof;  and  of  purchasing,  receiTing  and  holding  to 
them,  their  successors  and  assigns,  in  fee  simple  or  for  any  lesser  estate,  all  such 
lands,  tenements  or  hereditaments  and  estate,  real,  personal  or  mixed,  as  shall  be 
neoessary  to  enable  them  to  complete  the  object  of  tneir  corporation ;  and  shall,  in 
their  corporate  name  and  capacity,  be  capable  of  suing  and  being  sued,  pleading  and 
being  impleaded,  defending  and  being  defended,  answering  and  being  answered,  in 
any  cause  or  action,  bill,  plaint  or  matter  whatsocTcr,  in  any  court  of  justice  or  equity 
within  this  state  or  elsewhere,  and  may  hare  a  common  seal,  and  the  same  to  break, 
alter,  or  renew  at  pleasure. 

Sko.  2.    That  so  soon  as  the  persons  named  in  any  act  for  the  incorporation  of  a  How  flnt  oc|s» 
turnpike  company,  or  a  m^ority  of  them,  shall  hare  associated  themselTcs  together  laed. 
and  organised  such  company  by  written  articles  of  association,  recognising  the 
special  act  under  which  they  may  be  incorporated,  and  this  act,  they  may  then  pro- 
ceed to  open  subscription  books  at  the  place  pointed  out  by  such  special  act  of  incor-  Sobeorl^tlon 
poration,  and  at  such  other  places  as  they  may  think  proper,  for  the  purpose  of  books,  etc 
reoeiying  subscriptions  to  the  stock  of  such  eompany*  in  shares  of  such  amount, 
each,  as  may  be  pointed  out  by  snch  special  act,  which  book  shall  be  opened  at  such 
time  or  times,  and  under  such  regulations  as  shall  be  directed  by  such  commissioners, 
or  a  majority  of  them,  giving  at  least  thirty  days'  notice  in  some  public  paper  in 
general  circulation,  printed  on  or  nearest  to  the  route  of  snch  intended  turnpike  road, 
of  the  time  and  place  or  places  of  opening  such  subscription  books :  Provided,  that 
not  more  than  five  per  centum  on  eaoh  share  shall  be  demanded  at  the  time  of  sub- 
scribing, nor  more  than  ten  per  centum  at  anv  subsequent  installment,  and  at  least 
sixty  days'  notice  shall  be  given  in  manner  aforesaid,  of  the  time  and  place  or  places 
of  paying  in  any  installment  subsequent  to  the  installment  paid  at  the  time  ox  sub- 
seru>ing  :t  Provided,  also,  that  no  installment  shall  be  called  for  in  less  than  sixty 
days  from  the  day  of  payment  of  any  preceding  installment. 

Sic.  3.    That  whenever  so  much  of  the  capital  stock  of  any  such  turnpike  com-  Meeting  of  stoek* 

ny,  as  is  required  by  the  special  act  incorporating  such  company,  shall  be  subscribed,  holden. 
tiall  be  the  duty  of  the  commissioners,  named  in  such  act,  to  call  a  meeting  of  the 
stockholders,  at  such  place  adjoining  the  proposed  route  of  such  turnpike  as  they 
may  deem  most  expedient,  for  the  purpose  of  electing  five  or  more  directors,  as  may  ^firttftn  of  dtieot* 
be  prescribed  by  the  special  act,  of  the  time  and  place  of  holding  which  meeting  not  ots. 
more  than  thirty  nor  less  than  fif^n  days'  notice  shall  be  given  by  said  commis- 
sioners, by  publication  as  prescribed  in  the  second  section  of  this  act,  at  which  elec- 
tion at  least  three  of  the  commissioners  aforesaid  shall  preside,  and  all  votes  shall  be 
by  ballot ;  each  stockholder  shall  be  entitled  to  one  vote  on  each  share  he  may  own, 
not  exceeding  ten ;  for  every  two  shares  above  ten  and  not  exceeding  fifty ,j|ne  vote  | 
and  for  every  five  shares  above  fifty,  one  vote :  stockholders  may  vote  tj  proxy, 
under  such  regulations  as  may  be  prescribed  in  the  by-laws  of  such  company ;  and 
all  elections,  after  the  first,  shall  be  held  on  the  second  Monday  in  January,  annually, 
at  such  place  as  the  directors  shall  appoint ;  of  the  time  and  place  of  holding  which 
annual  election  at  least  thirty  days'  notice  shall  be  given  by  the  president,  in  the 
manner  prescribed  in  the  seeond  section  of  this  act:  Provided,  however,  that  it  shall 
and  may  be  lawful  to  hold  an  election  at  any  other  time  on  notice  being  given  as 
aforesaid. 

Sao.  4.    That  the  directors,  when  eleoted,  as  provided  in  the  preceding  section,  iMxMtocs*  oath, 
shall  eaoh  take  an  oath  or  afii^mation,  diligently  and  impartially  to  discharge  the  term,  eleotloB  oc 
duties  of  his  oflice ;  and  the  directors,  or  a  majority  of  them,  when  thus  qualified,  prasidflntt  ete. 
shall,  on  the  day  of  their  election  or  the  succeeding  day,  proceed  to  elect  a  president 
from  their  number;  and  the  president  and  directors  shall  hold  their  offices  for  ona 
year,  and  until  their  successors  are  chosen  and  qualified. 

*  Where  a  sahecriber  trensl^  his  stock  to  a  flotltioos  perw>D,  the  tnuksfnr  is  void.     Mmkbtgwm 
TmOag  TmnpOM  Qmpangr.  Ward,  18  Ohio  Bep.  190. 

f  A  single  Dotioe,  given  at  least  dxty  days  before  the  time  of  paTinent,  was  rafflcient ;  it  was  not 
laiended  that  notice  ahoald  be  given  rizty  oonsecaUve  days.     irtuMyma  FaOqf  IWepO*  OoMpoar  ' 
T.  Wttrd,  13  Ohio  Bep.  120. 

A  Dodoe  to  pay  installments  of  rabecription  to  the  treasurer  of  a  company^  hnpUee  that  the  pay- 


t  Is  to  be  made  at  his  office,  and  is  a  sofficieat  designation  of  the  place  of  pey  Jient. 
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third  Beotton  of  this  act,  and  shall  be  snbjeot  to  all  the  restrictioiii 

hereafterproyided. 
SabMsriptionor        (45.)  Sbo.  XXYIII.    That  bo  Boon  as  the  penons  named  in  any 
■*****»  eertificate  of  incorporation,  for  any  turnpike  or  plank  road  company,  or 

a  majority  of  them,  ahall  have  associated  themselyes  together  and  or- 

ganiied,  they  may  then  proceed  to  open  sabeoriptioB  books  at  such 

Otnenl  pow«n  6so.  5.  Thftt  iht  president  and  direoton  shall,  fn  all  oases,  manage  the  ooneerns 
of  pnaiOMit  and  of  the  company,  appoint  such  officers  and  agents  aa  may  be  necessary,  fill  all  yacan- 
dirwton.  eies  which  may  happen  in  their  body,  until  the  next  annual  election,  make  by-laws 

fbr  the  regulation  and  goremment  of  the  eompany,  prorided  the  same  shall  be  con- 
sistent with  the  constitation  and  laws  of  this  state,  and  of  tho  United  States ;  they 
may  require  such  oath  or  affirmation,  of  any  of  the  agents  of  said  company,  as  they 
may  think  necessary ;  may  call  special  meetings  of  the  stockholders,  always  giving 
at  least  ten  days'  notice,  as  directed  in  the  second  and  third  sections  of  this  act ; 
keep  records  of  all  the  transactions  of  said  company;  and  do  all  other  matters  and  things 
touching  the  concerns  of  said  company,  contemplated  in  this  act. 
OoUsellon  of  stock  S'^*  ^*  ^^^  ^^  *>>7  stockholder  in  anv  such  turnpike  company  shall  neglect  or 
reftise  to  pay  any  installment,  after  sixty  days'  notice  of  the  time  and  place  of  pay- 
ment being  given,  in  the  manner  provided  in  the  second  section  of  this  act,  he  snail, 
for  every  month  the  same  remains  unpaid,  forfeit  and  pay  to  said  eompany,  five  per 
oentum  on  the  amount  of  such  installment ;  and,  proviaed  the  same  remains  unpaid 
for  the  space  of  six  months  after  the  time  when  the  same  was  remiired  to  be  paid,  it 
shall  be  at  the  option  of  the  directors  to  declare  the  stock  of  such  delinquent  forfeited 
to  the  company,  together  with  whatever  may  have  been  paid  thereon,  or  to  collect 
the  same,  together  with  the  penalty  which  may  have  accrued  thereon,  by  suit  :* 
Provided,  always,  that  this  act  shall  not  be  construed  so  as  to  alfect  the  estate  of  any 
deceased  stockholder,  until  said  estate  can  be  legally  settied ;  and  no  delinquent 


stockholder  shall  have  a  right  to  vote  at  any  meeting  of  said  company. 

6ko.  7,  8.     Obsolete,  and  tupertded  by  Met.  (99)  to  (115)  of  tkU  Ckapter. 
vided  /or  iko  approprtation  of  privcUe  property  for  the  mm  and  rtpair  o/  tempii^ef. 


Width  of  raad  *  ^*^*  ^*    ^^^  '^  turnpike  roads  shall  oe  opened  not  exceedmg  sixty-six  feet  wide^ 

'      thirty-three  feet  of  which  shall  be  cleared  Arom  brush  and  logs,  and  at  least  eighteen 

— OonstmotioB,      feet  shall  be  made  an  artificial  road,  composed  of  stone,  gravel,  wood  or  other  con* 
'     '~  renient  materials,  well  compacted  toeether  in  such  manner  as  to  secure  a  firm,  even 

and  substantial  road,  rising  in  the  middle  with  a  gradual  arch ;  and  in  no  case  shall 
the  ascent  in  any  such  turnpike  road  be  greater  than  five  degrees, 
aton  Sbo.  10.  That  so  soon  as  any  turnpike  company  shall  have  completed  any  such 
tak*  turnpike  road  as  aforesaid,  or  any  part  thereof,  not  less  than  txx  hilm  togeUier  111 
in  any  part  of  the  route,  and  so  ttom  time  to  time,  as  often  as  five  miles  in  addition 
shall  be  completed,  adjoining  anv  ten  miles  previously  completed,  the  commissioners 
of  the  county  in  which  such  finished  road  lies,  or,  in  case  the  same  lies  in  two  or 
more  counties,  the  commissioners  of  either  of  said  counties  shall,  on  the  applicatiom 
of  the  agent  of  the  company,  appoint  three  judicious  disinterested  freeholders,  who 
shall,  on  oath  or  affirmation,  examine  the  same  and  report  their  opinion  to  the  com- 
missioners in  writing;  and  if  such  report  shall  state  the  road  or  such  part  thereof  to 
be  completed,  agreeably  to  the  provisions  of  this  act,  the  commissioners  shall,  by 
Ucense  in  writing,  authorize  the  company  to  erect  gates  at  suitable  distances,  and  de- 
mand and  receive  of  persons  traveling  such  road  tne  tolls  allowed  by  the  special  act 
incorpohtog  sueh  eompany;  and  in  case  it  should  happen  that  said  commissioners, 
or  eitner  of  them,  should  be  stockholders  in  the  turnpike  company  making  applica- 
tion as  aforesaid,  the  duties  hereby  required  of  them  shall  devolve  upon  the  asaociats 
judges  of  the  county  or  counties  aforesaid ;  and  if  such  associate  judgef,  or  either  of 
them,  should  be  stockholders  as  aforesaid,  such  duties  shall  devolve  upon  tho  presi- 
dent of  the  circuit  in  which  such  road  lies,  or  the  president  of  any  of  the  circuits  la 
which  such  road  may  lie,  in  case  the  same  lies  in  two  or  more  circuits. 

^ tnm      Sio.  11.    That  all  persons  going  to  and  fh>m  public  worship  on  the  Sabbath,  Aine- 

tolk.  '  rals,  militia  musters,  jurymen  going  to  and  trom  court,  the  troops  and  armies  of  tho 

*  A  mibeoription  of  itock  In  the  books  of  a  tumplke  compeny,  can  bs  coUocted  by  salt.  The 
Mmtd  and  ChOUeoIke  2Vn«^  Qmpatuf  t.  BtmA,  10  Ohio  R«p7ll2. 

Upon  a  promite  to  pay  to  the  **  President  and  Directors  of  the  MIM>rd  and  OhllHcotha  Turnpike 
Company,^  a  suit  may  be  maintained  1^  the  *'  XUfbrd  and  OhUUcothe  Turnpike  Oompaay  '*— Uie 
latter  beioc  the  true  name  of  the  corporation.    lb.  1 12. 

No  sou  uee  against  the  state  to  compel  the  payment  of  snbacriptkm  to  stock.  Mier$  d  Oomttm 
V.  The  ZammtiUe  and  Ma^eiUe  Tnn^ike  Cbn^Nmy,  11  Ohio  Beo.  273. 

In  an  action  of  asemnpsit,  by  a  canal  company,  for  liutallmentB  of  stodc  which  were,  by  their 
charter,  payable  upon  the  requisition  of  the  directors,  and  on  the  publication  of  notice,  it  was  held, 
that  the  fiwt  of  the  reqolsitfton  and  publication  must  be  set  forth  in  the  declaration,  with  conren* 
lent  certainty  as  to  time  and  phuM.    The  Penma^lMnia  and  Ohio  Gtmal  Oo.  v.  Webbt  9  Ohio  Bep.  13S. 

Where  A.  subscribes  stock  In  a  canal  ciimpany,  authorited  to  oenstmct  a  canal  from  the  Portage 
summit  of  the  Ohio  canal,  and  the  legislatare  afterward  authorlies  the  construction  flrom  soma 
other  point  of  the  Ohfo  canal,  Is  A.  liable  to  pay  up  his  supecription  t^U,  lb. 
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places  as  they  may  designate,  for  the  purpose  of  receiving  subscription 
to  the  stock  of  such  company,  in  shares  of  such  amount  as  may  be 
designated ;  which  books  shall  be  opened  at  such  time  or  times,  and 
under  such  regulations,  as  sh;dl  be  directed  by  such  corp^ators,  or  a 
majority  of  taem,  giving  at  least  thirty  days'  notice  in  some  public 
newspaper  in  general  circulation,  printed  on  or  nearest  to  the  route  of 

United  SUtes  and  of  thii  state,  and  all  penom  ctmveymg  ih*  jmhHe  mail$  o/  tJU  Umiad 
Siatm,*  may  pats  on  any  soch  tnrnpike  road  free  from  toll. 

8kc.  12.  That  if  any  person  or  persons  nsing  any  such  tnmpike  road  shall,  with  Srading  gate  < 
Intent  to  defrand  any  sneh  turnpike  company  or  to  evade  the  payment  of  toll,  pass  toll,  ete. 
through  any  private  gate  or  bars,  or  along  any  other  ground  near  any  turnpike  gate  which 
shall  be  erected  in  pnrsuanoe  of  this  act,  or  any  special  act  incorporating  any  such 
turnpike  company;  or  shall  practice  any  fraudulent  means  with  intent  to  evade  or 
lessen  the  payment  of  such  toll;  or  if  any  person  shall  take  off  another  person  with 
Intent  to  defrand  any  such  tnmpike  company,  each  and  every  person  concerned  in 
any  such  fraudulent  practices  shall,  for  every  such  offense,  forfeit  and  pay  to  the  pres- 
ident, directors  and  company  owning  such  turnpike  road,  the  sum  of  five  dollars,  to 
be  recovered,  with  costs  of  suit,  before  any  justice  of  the  peace  of  the  county  in  whiA 
•ueh  offense  may  have  been  committed,  without  stay  of  execution :  Provided,  nothing 
m  this  act  shall  be  so  oonstrued  as  to  prevent  persons  using  any  such  road,  between 
the  gates,  for  common  purposes. 

8x0. 13.    Repealed:  $m  U)  see.  o/  act  of  March  10, 1886,  eonlamed  im  tkit  mote. 

Sbo.  14.  That  all  turnpike  companies  hereafter  to  be  incorporated,  as  contemplated  im^  gton^  ^^ 
by  this  act,  shall  put  up  a  post  or  stone  at  the  end  of  each  mile,  with  the  numoer  of  toD  bcaz^ 
oules  from  some  noted  point  or  place,  at  one  end  of  the  turnpike,  fairly  cut  or  painted 
thereon ;  and  also  in  a  conspicuous  place  near  each  gate  shall  be  placed  a  board  with 
the  rates  of  toll  painted  thereon ;  and  no  toll  shall  oe  demandea  unless  such  rates 
are  kept  up,  and  directions  to  keep  to  the  right  as  the  law  directs. 

8xb.  15, 16«    Belate  to  d^aeing  mile-hoard$,  ete,,  and  the  rule  of  paaemg  om  roade;  /hr 
wkiek  eee  mm.  (203)  and  (204)  of  thi$  Chapter, 

8x0. 17.  That  if  any  toll  gatherer  on  any  turnpike  road  shall  unreasonably  detain  p^^tUf  n^ 
any  passenger  after  the  toll  has  been  paid,  or  offered  to  be  paid,  or  shall  demand  or  toll  getheiers. 
receive  greater  toll  than  shall  be  allowed  by  law  on  suoh  road,  he  shall,  for  every  such 
offense,  forfeit  and  pay  a  sum  not  exceeding  twenty  dollars,  to  be  recovered,  with  costs 
of  suit,  before  any  Jnstioe  of  the  peace  having  competent  jurisdiction  thereof,  without 
stay  of  execution :  Provided,  no  suit  shaU  be  commenced  against  any  toll  gatherer 
for  any  offense  committed  or  penalty  incurred  under  this  section,  unless  the  same 
shall  be  commenced  within  twenty  days  from  the  time  of  committing  or  incurring  the 
same ;  and  the  defendant  or  defendants  in  any  such  suit  or  action  may  plead  the 
general  issue,  and  g^ve  this  act  and  special  matter  in  evidence. 

Sic.  18.    That  every  tnmpike  company,  hereafter  to  be  incorporated,  as  contem-  Account  of  ex* 
plated  by  this  act,  shall  cause  to  be  kept  a  fair  and  accurate  account  of  the  whole  uc-  peosss,  etc 
pense  of  making  any  such  turnpike  road,  with  the  expense  of  toll  gatherers,  and  all 
other  necessary  agents  or  officers  whom  the  company  may  find  it  convenient  to  employ, 
and  also  a  fair  and  accurate  account  of  the  amount  of  toll  received,  and  of  shares  for- 
feited, or  penalties  recovered,  for  the  use  of  said  company;   and  the  state,  or  the  State  or  county 
sonnty  or  counties  through  which  any  such  turnpike  road  may  pass,  shall  have  a  right  niey  puxohase 
io  purchase  the  same,  on  paying  the  company  owning  said  road  a  sum  of  money,  '^^ 
wlueh,  together  with  Uie  toll  received,  shall  equal  the  cost  and  expense  of  such  roads, 
with  an  interest  of  twelve  per  centnm  per  annum ;  and  the  books  of  every  such  com- 

Kny  shall  always  be  open  for  the  inspection  of  the  commissioners  of  any  county 
rough  which  such  road  may  pass,  or  of  the  agent  of  the  general  assembly  of  the 
state ;  and  if  any  turnpike  company  shall  neglect  or  refuse  to  exhibit  their  accounts, 
Mpreeably  to  the  provisions  of  this  section,  when  thereunto  required  bv  suoh  commis- 
sioners, or  the  agent  of  the  general  assembly,  all  the  rights  granted  by  this  act,  or 
the  special  act  incorporating  such  company,  shall  cease  and  determine. 

8ic.  19.  That  the  method  of  commencing  suit  against  any  turnpike  company  shall  gon, 
be  by  the  proper  officer  or  person  leaving  an  attested  copy  of  the  process  or  bill,  with  peay. 
the  president  of  said  company,  if  he  may  be  found  within  the  jurisdiction  of  the 
court  or  magistrate  before  whom  anv  such  suit  or  action  may  be  commenced ;  and  if 
the  president  can  not  be  found  within  the  iurisdiction  of  such  court  or  magistrate,  a 
egpy  of  such  process  or  bill  may  be  left  with  either  of  the  directors  of  said  company .| 

DIG.  20.    That  justices  and  constables  shall  be  allowed  the  same  fees  for  any  duties  ji^ig  ^  elBo«s. 
performed  bv  them,  under  the  provisions  of  this  act,  as  they  are  allowed  by  law  for 
similar  services ;  and  the  freeholders  who  may  be  appointed  to  perform  any  duties 
■nder  the  seventh,  eighth,  tenth  and  thirteenth  sections  of  this  act,  shall  each  be 

•See  6th  section  cT  the  act  of  Febmezy  25, 1846— post,  note. 

fSee  PaAonoB  009i,  sec  66,  sad  JvsnoBS*  Civu.  JuxisniCTioii,  sec  16 ;  and  sec  (138)  to  (180)^ 
ef  this  Ghspter. 
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such  intended  turnpike  or  plank  road,  of  the  time  and  place  or  places 
-Pv»««*«  of  opening  such  subscription  books :  Provided,  that  not  more  than  five 
per  centum  on  each  share  shall  be  demanded  at  the  time  of  subscribing, 
nor  more  than  ten  per  centum  at  any  subsequent  installment ;  and  at 
least  sixty  days'  notice  shall  be  given,  in  manner  aforesaid,  of  the  time 
and  place  or  places  of  paying  in  any  installment  subsequent  to  the  in- 
allowed  one  dollar  and  fifty  cents  for  each  and  eyeiy  day  they  may  be  employed  in 
performing  tuch  dnties. 

610.  21.  That  if  any  tnmplke  company  shall,  at  any  time,  nse  their  fiinds  or  any 
part  thereof  in  any  banking  transaction  or  bnsiness,  or  shall  issoe  or  pnt  in  oironla- 
tion  any  bonds,  bills  or  notes,  oalonlated  or  intended  to  oiroolate  as  money  or  bank 
paper,  or  to  pass  as  a  ciroolating  mediom,  or  medium  of  exchange,  or  shall  appropri- 
ate or  use  their  funds  for  any  other  purpose,  or  in  any  other  business  than  that  of 
making  and  keeping  in  repair  the  road,  for  the  making  of  which  such  company,  jtt&ll 
be  incorporated,  then,  and  in  either  case,  such  charter  shall  be  forfeited,  and  all 
rights  granted  to  any  such  company,  by  any  special  act  incorporating  the  same,  01 
by  this  act,  shall  cease  and  determine. 

An  Act  to  amand  the  act  entitled  *«ea  act  to  prorlde  fir  the  ngakMaa  of  turnpike  oompeniss,'* 

1  Janvuy  7, 1817. 


BamedFebrmarf  26,16*6.    48  vol.  Oat.  lOL] 

Turnpikes    fmn*      ^^*  ^»    ^  ^  enacted  &y  the  General  AMembly  of  the  Staie  of  OMo,  That  eyeiy  turn- 
er|j  monponted.  pike  company  incorporated  under  the  proTisions  of  the  act  entitled  **  an  act  to  proTide 
for  the  regulation  of  turnpike  companies,"  passed  January  seTenth,  one  thousand 
eight  hundred  and  scTenteen,  shall  nkewise  be  subject  to  the  proyisions  and  restric- 
tions, and  eigoy  the  priyileges  and  immunities  granted  by  this  act,  except  so  far  as 
may  be  otherwise  prorided  in  the  particular  act  incorporating  any  such  company. 
OrgenlMtlon  cf         Sbo.  2.    That  the  commissioners  named  in  the  act  incorporating  any  turnpike  com- 
oonpanlM.  pany  shall  meet  at  such  time  and  place  as  they  shall  think  proper,  and  proceed  to 

organise  such  company,  and  open  books  for  the  subscription  of  stock,  agreeably  to 
the  second  section  of  the  act  to  proride  for  the  regulation  of  turnpike  companies,  to 
which  this  is  an  amendment;  and  as  soon  as  one  hundred  shares  shall  haye  been  sub- 
scribed to  any  such  company,  the  commissioners  shall  call  a  meeting  of  the  stock- 
holders, in  the  manner  prescribed  in  the  third  section  of  the  act  to  which  this  is  an 
amendment. 
Board  of  dlreetofi      Sic.  8.    That  the  board  of  directors  of  turnpike  companies,  created  under  the  pro- 
^thair  numb«.     yisions  of  this  act,  shall  consist  of  not  more  than  nine  nor  less  than  flye  members,  to 
be  determined  by  the  stockholders,  at  any  regular  meeting  for  the  election  of  such 
board. 
Obpltal  steak :  ^^'  ^-    That  the  capital  stock  of  companies  incorporated  under  the  proyisions  of 

shana;  tnstau-     this  act  shall  be  diyided  into  shares  of  not  less  than  twenty  nor  more  than  fifty  dol- 
manti.  lars  each,  and  be  paid  in  installments,  as  required  by  the  second  section  of  the  act  ti* 

which  this  is  an  amendment,  unless  the  person  or  persons  makinc  such  subscriptiona 
of  stock  shall,  by  an  agreement  in  writing,  change  the  time  and  manner  of  payinf  * 
the  same. 
ToU  jpitM   rates      Sio.  6.    That  wheneyer  fiye  continuous  miles  of  any  such  road  are  grayeled  or  mac 
•f  tdC  adamised,  and  otherwise  completed,  according  to  the  proyisions  of  the  act  to  which 

this  is  an  amendment,  the  company  construoUng  the  same  may  erect  a  gate  or  gate4 
thereon,  and  reoeiye  Arom  persons  trayeling  on  or  using  said  road  the  following  tolLi 
for  eyery  ten  miles  trayel  on  such  road,  and  in  the  same  proportion  for  any  less  dis 
tanoe,  to  wit :  * 

For  eyery  four-wheeled  carriage,  other  than  pleasure  carriages,  drawn  by  two 
horses,  oxen,  or  other  animals,  twenty  oents ;  and  each  additional  animal,  flye  cents  ^f 
For  eyery  sled  or  sleigh,  drawn  by  two  horses,  oxen  or  other  animals,  ten  cents ; 
and  for  each  additional  animal,  fiye  cents ; 
For  eyeiy  horse  and  rider,  fiye  cents; 

For  eyery  horse,  mule  or  ass,  six  months  old  or  upward, led  or  driyen,  three  oents; 
For  eyery  head  of  neat  cattle,  six  months  old  or  upward,  one  oent; 
For  eyery  head  of  sheep  or  hogs,  one  half  oent; 

For  eyery  fomt-wkeeled  pleaevre  carriage,  drawn  by  two  horses  or  other  animals, 
tmenty-Ji'oe  cente;  for  each  additional  animal,  fiye  cents ;% 
For  eyery  two- wheeled  pleasure  carriage,  drawn  by  one  horse  or  animal,  ten  cents  | 

•  Sea  also  act  of  March  81, 1850,  aec  2,  poet  287,  note. 

t  By  act  of  March  6, 1842  f40  y.  Stat.  32),  it  was  prorided  that  directori  of  tompAna  mtflht 
charge,  on  all  wagona  with  a  tire  not  ezoeedinR  three  tnchea  in  width  and  carrying  mora  than  flTt 
thooaand  pounds,  tolls  at  the  rate  of  two  centa  per  hundred,  for  every  hmkLred  pounds  orer  aa^ 
abore  five  thousand  pounds,  for  erery  ten  mfka,  and  a  proportionate  rate  for  a  leaa  distance. 

|Sea  act  of  March  2, 1846,  poat,  note. 
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stallment  paid  at  the  time  of  subscribing;   proyided,  also,  that  no 

installment  shall  be  called  for  in  less  than  sixty  days  from  the  day  of 

payment  of  any  preceding  installment.  ^     They  shall  also  haye  power 

to  borrow  money,  for  the  completion  of  their  road,  not  exceeding  in  ^^^  *®  '^"^ 

amount  one  half  their  capital  stock,  in  the  same  manner,  upon  the  same 

terms,  and  under  the  same  regulation  and  restrictions  as  are  provided 

in  relation  to  railroad  companies,  in  section  fourteen  of  this  act. 

For  QTory  four-wheeled  pleasure  carriage  or  hnggj,  drawn  by  one  horse  or  other 
animal,  fifteen  eents ; 

For  eyery  stage  ooaoh,  drawn  by  four  horses  or  other  animals,  fifty  eents; 

For  eyery  oar^  drawn  by  one  horse  or  mnle,  or  by  two  oxen,  ten  cents ;  for  eyery 
horse  or  ox  in  addition,  fiye  eents.  {t 

,  Sko.  6.    That  so  much  of  the  eleyenth  section  of  the  act  to  which  this  is  an  amend-  fj^L^^f^^^T**^ 
ment,  as  proyides  that  persons  conyeying  the  public  mails  of  the  United  States  shall  *'"'  ^vpmka, 
pass  firee  from  tolls,  is  hereby  repealed. 

An  Act  to  eqnaUae  tollf  on  turnpikes. 
[AuMd  jr<vtA  2, 1846.    44  vol.  fitat  M.] 

Sio.  1.    JBe  «^  muuUd  6y  ike  Omerdl  Aimmhly  of  ike  StaU  of  Ohio,  That  all  inoorpo-  Tnmpnces  to  be 
rated  tompike  oompanies  in  this  state,  and  their  respectiye  agents  and  gate  keepers  £7f™*^^  '"*' 
ihall,  from  and  after  the  first  day  of  April,  one  thousand  eight  hundred  and  forty-six,  ^^^"^f^  *^ 
be  goyemed,  in  their  charges  for  tolls,  by  the  proyisions  of  this  act,  and  the  act  en- 
tled  "  an  act  to  amend  the  act  entitled  an  act  to  proyide  for  the  regulation  of  turnpike 
companies,"  passed  February  twenty-fifth,  one  thousand  eight  hundred  and  forty-fiye, 
any  proyisions  in  their  respectiye  charters  to  the  contrary  notwithstanding;  and  any 
oyeroharge,  in  yiolation  of  the  proyisions  of  this  act,  and  the  act  to  which  this  is  an 
amendment,  on  the  part  of  the  said  turnpike  companies,  or  any  of  their  agents  or 
gate  keepers,  may  be  reooyered  back,  in  an  action  of  debt,  to  four  times  the  amount 
so  oyereharjired. 

Sio.  2.    The  rates  of  toll  fixed  in  the  act  to  which  this  is  an  amendment,  for  eyery  Bates  of  ton  ie> 
four-wheeled  pleasure  carriage,  drawn  by  two  horses  or  other  animals,  be  and#the  dnoed. 
same  is  [are]  hereby  reduced  to  twenty  cents,  and  for  each  additional  animal,  fiye  cents, 
for  eyery  ten  miles  trayel,  and  in  the  same  proportion  for  any  less  distance. 

Sio.  8.    That  the  said  turnpike  companies,  or  any  of  their  agents  or  gate  keepers,  Same, 
shall  neither  charge  nor  receiye  such  fractional  cents  as  might,  on  a  strict  calcula- 
tion of  the  amount  of  toll  for  any  less  distance  than  ten  miles,  be  due  them. 

8mo,  4.    That  all  laws,  or  parts  of  laws,  which  confiiot  with  the  proyisions  of  this  BepeaUng  clause, 
aet,  be  and  the  same  are  hereoy  repealed :  Proyided,  howeyer,  that  this  act  shall  only  When  and  how  act 
be  operatiye  upon  the  companies  that  may  be  affected  by  this  act,  when  accepted  by  totekeeAot. 
the  directors  of  such  company,  at  any  meeting  of  the  directors  of  suoh  tumpUie 
company,  m^ed  for  that  purpose. 

An  Act  to  amend  the  iereral  acts  Incorporating  turnpike  companies  In  this  state. 
[PtoMd  JforoA  ao,  1842.    AT  vol,  8U$L  K,] 

Sic.  1.  That  any  company  heretofore  incorporated  in  this  state  for  the  purpose  PiaaUng  turn- 
of  constructing  a  turnpike  road,  may  construct  said  road,  or  any  part  thereof  by  pikes, 
eoyering  the  same  with  plank  not  less  than  two  and  a  half  inches  thick,  of  sufficient 
width  for  the  aooommooation  of  teams,  and  in  a  good  and  substantial  manner,  in- 
stead of  eoyering  the  same  with  stone  or  grayel :  Proyided,  no  company  shall  take 
any  timber  with  which  to  plank  the  road,  without  the  consent  of  the  owner  or  owners 
thereof. 

An  Aet  to  amend  the  act  entitled  **  an  act  to  prorlde  ftyr  the  regulation  of  taragSkb  companies,** 
passed  January  7>  1817. 

iPlmedMar6kl9,lB60.    48 vol. fitat 48.] 

Sio.  1.  Bo  U  enacted  hy  ike  General  Auembhf  of  ike  State  of  Ohio,  That  no  com-  Toll  gatis  near 
lany,  or  association  of  individuals,  which  heretofore  has  been,  or  may  hereafter  be  towns, 
jioorporated  for  the  purpose  of  making  any  turnpike  road,  nor  any  other  company 
or  association,  which  is  or  by  its  charter  may  be  subject  to  the  proyisions  of  the  said 
act  to  proyide  for  the  regulation  of  turnpike  companies,  and  the  acts  amendatory  of 
the  same,  shall  be  authorized  to  erect  or  keep  up  any  toll  gate  or  toll  house,  or  to  re- 
oeiye  tolls  within  the  corporate  limits  of  any  incorporated  city,  town,  or  yillage  in 
this  state,  or  within  eighty  rods  of  such  limits. 

1  See  note  2  to  sec.  (t)  of  the  act  of  1817,  noted  ante,  p.  288. 
(a)  Bepealed.    SappHed,  Sup.  147. 
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OtcADintiom  (46.)  Sbo.  XXIX.    That  whenever  ten  per  oentom  of  the  capital 

•jMiioncfoffloen.  g^^^j^  ^£  g^j^  turnpike  or  plank  road  company,  shall  he  suheoribed. 
it  shall  be  me  duty  of  the  corporators  named  in  such  certificate,  to  call 
a  meeting  of  the  stockholders,  at  such  place  adjoining  the  proposed 
rente  of  such  turnpike  or  plank  road,  as  they  may  deem  expedient,  for 
the  purpose  of  electing  seven  directors,  of  the  time  and  place  of  holding 

NnmlMr  of  tdU  ^*o.  S.    Any  incorporated  pl^nk  road  eompany,  which  hj  itt  charter  is  lubjeot 

to  the  proYiflions  of  the  acts  aforesaid,  shall  have  the  right  to  locate  its  toll  gates  at 
■nch  snitable  distances  from  each  other  as  said  company  may  detennine,  prorided 
the  number  of  toll  gates  and  the  rates  of  toll  per  mile,  aathorised  by  its  charter,  are 
not  thereby  increased,  and  provided  also  thatui  no  case  shaU  there  be  more  than  two 
toll  gates  on  any  oonUnnons  six  miles  of  saoh  road. 

of  company      &■<'•  '•    At  any  time  after  twen^  years,  the  legislature  shall  have  power  to  change 

deUying  to  organ*  the  rate  of  tolls  on  any  turnpike  road  or  plank  road,  constructed  by  any  company 
iw,  etc.  hereafter  incorporated,  or  heretofore  incorporated,  but  which  has  not  yet  been  or- 

ganised and  in  good  faith  commenced  the  construction  of  its  road ;  and  all  such  com- 
panies shall  be  subject  to  the  proTisions  of  any  law  hereafter  enacted,  regulating  the 
mode  of  assessing  damages  for  materials  taJten  or  the  right  bf  way.  If  any  such 
companv  shall  not  be  organised  and  in  good  faith  commenced  the  construction  of  itt 
road,  within  three  years  from  the  time  it  may  be  incorporated,  the  act  of  incorpora* 
tion  shall  be  roid.  All  such  companies  shall  be  sulijeet  to  suoh  tax  as  now  is  or  nay 
hereafter  be  provided  by  law* 

An  Act  to  UMttd  en  act  to  proride  tnr  tiie  lecotetioB  of  turnpike  eompaniM,  passed  Janaefy 

7, 181T. 

lP9m$d  MtKTch  SI,  1860.    48  vol.  AH.  fi6.] 

PlMiklng  turn-         ^^'  1,    BeU  maeted  hv  the  General  Am^ly  of  (he  Staie  of  Ohio,  That  all  turnpike 

-'*---  road  companies  organised  under  the  "act  to  proride  for  the  regulation  of  turnpike 

companies,"  passed  January  7, 1817,  be  and  tney  are  hereby  auUiorised  to  construct 

such  part  of  the  road,  as  the  directors  of  said  company  may  deem  expedient,  by 

making  a  track  of  plank  not  less  than  eight  feet  wiae  and  three  inches  thick ;  and 

the  remainder  of  the  width  of  the  road,  prescribed  in  the  ninth  section  of  the  act 

herein  named,  of  the  other  materials  named  in  said  ninth  section. 

TuUs  and  rate  6>o.  2.    That  all  companies  or^nised  under  said  act,  are  also  authorised  to  take 

when  flTo  mflos,  toll  upon  each  and  erery  mile  which  may  be  finished,  in  addition  to  and  adjoining 

ecn.,  completed.      the  first  fire  miles  reauired  to  be  finished  by  the  act  amending  the  act  herein  namedy 

passed  February  25, 1845 :  Provided,  that  no  company  shall  hare  authority  to  take 

toll,  until  all  steps  preliminary  thereto,  as  prescribed  by  the  act  to  which  this  is  an 

amendment,  have  been  taken ;  but  the  legislature  may,  at  any  time,  change  the  rates 

of  toll  on  any  company  hereafter  incorporated,  and  prescribe  the  distance  at  which 

toll  gates  shall  be  erected  from  each  other. 

An  act  to  proride  for  the  regolatlon  of  plank  roade. 
[Pmed  Monk  81, 1860.    48  vol.  SM.  49.] 

Powen,  etc,  of  S^*  ^*  ^^^  ^^^  '^^  every  company  or  association  of  individuals  which  mar 
companiflo  there-  hereafter  be  incorporated  for  the  purpose  of  constructing  any  turnpike  road,  plana 
after  inoorpora-  road,  gravel  road  or  road  of  other  materials,  authorised  in  any  act  of  incorporation, 
^d.  sh|^i[  have  all  the  rights,  privileges  and  powers,  and  be  subject  to  all  the  restrictionf 

of  an  act  to  provide  for  the  regmation  of  turnpike  companies,  passed  January  7,1817, 
and  the  acts  amendatory  thereto ;  and  the  provisions  of  all  said  acts  are  hereby  ex 
tended  and  made  applicable  to  all  such  companies,  except  in  so  far  as  the  same  may 
be  herein  modified  or  altered ;  and  whenever  any  company  may  be  incorporated  for 
the  purpose  aforesaid,  under  or  subject  to  the  provisions  of  this  act,  such  company 
shall  have  all  the  rights,  privileges  and  powers,  and  be  subject  to  all  the  reetriotioni 
of  this  and  all  the  acts  aforesaid,  except  as  herein  otherwise  provided. 
(MittA  stoek.  Sbo.  2.    The  commissioners  named  in  any  special  act  of  incorporation,  or  a  ma- 

jority of  them,  may  open  books  for  the  purpose  of  securing  subscriptions  to  the  cap- 
ital stock  of  any  company  hereafter  incorporated,  at  such  place  or  places  as  they  may 
deem  proper,  and  perform  all  duties  authorised  by  the  acts  aforesaid.  The  capital 
stock  of  any  company  shall  consist  of  such  amount  m  may  be  prescribed  in  the 
special  act  of  incorporation, 
floaetmotlnii  of  ^^'  '*  ^^^  plank  road  shall  be  laid  out  at  least  two  and  not  more  than  four 
^2/^^  rods  wide,  and  shall  be  so  constructed  as  to  have  at  least  sixteen  feet  width  of  good 

smooth  and  permanent  road,  eight  feet  of  whioh,  at  least,  shall  be  made  of  plank  not 
,  less  than  two  inches  thick,  and  of  such  grade  as  not  to  exceed  an  ascent  or  descent 
on  any  part  of  said  road  of  more  than  one  foot  in  ten  feet,  which  road  way  shall  be 
constructed  so  as  to  permit  carriages  and  other  vehicles  conveniently  and  easily  to 
pass  each  other,  and  also  so  as  to  permit  carriages  readily  and  easily  to  pass  off  and 


Digitized  by 


Google 


29.] 


OORPOBA310N8.  289 


wbich  meeting  at  least  thirty  dajs'  notice  shall  be  given  by  said  corpo- 
rators, by  publication,  as  prescribed  in  the  ninth  section  of  this  act,  at 
which  election,  at  least  three  of  the  corporators  aforesaid  shall  preside, 
and  all  votes  shall  be  by  ballot;  each  stockholder  shall  be  entitled  to 
one  vote  on  each  share  he  may  own ;  stockholders  may  vote  by  proxy  Proxy, 
under  such  r^ulations  as  may  be  prescribed  in  the  by-laws  of  snch 

on  where  sneh  roftd  is  iateneeted  bj  other  rocids,  uid  no  obetraetion  shall  be  goffered 
onneeessarily  to  remain  apon  snoh  plank  road  at  any  saeh  intersection ;  and  when 
any  plank  road  is  so  oonstraoted,  tous  may  be  collected  thereon  at  the  rates  prorided  Tolls. 
bj  the  acts  aforesaid.  Any  ooznpany  incorporated  as  aforesaid  shall  have  power  to 
constraot  any  part  or  parts  of  the  road  which  sach  company  may  be  anthorised  to 
make,  of  grarei,  stone,  plank,  or  snch  other  material  as  may  be  anthorised,  or  differ- 
ent parts  of  snch  road  of  any  or  either  kind  of  snch  materials. 

Sbc.  4.    That  if  any  company  hereafter  incorporated  shall  not  be  organised,  and  IStfoot  of  delay  In 
in  good  fisith  commenoe  the  oonstniotion  of  the  road  anthorised  by  the  act  incorporat-  oonttmction. 
ing  snoh  company  within  two  years  from  the  time  snch  company  may  be  incorporated, 
snch  act  shall,  after  the  expiration  of  snch  period  of  two  years,  be  null  and  yoid. 
At  any  time  after  twenty  years  fh>m  the  time  any  toUtf  may  be  collected  by  any  snch  Tolls  ai^i  road  af- 
company,  the  rate  of  tolls  to  be  chuged  or  collected  on  snch  road  may  be  regulated  ^  ^^  collected 
by  law,  and  the  proper  anthorities  of  any  county  or  counties  through  or  in  which  ^^•'^'y  years, 
snch  road  may  in  whole  or  in  part  pass,  may  purchase  and  manage  snch  road  under 
such  regulations  as  may  be  prescribed  by  law.    No  toll  gate  shall  be  erected  within  Ton  gatee  near 
one  half  of  a  mile  from  the  improred  and  inhabited  part  of  the  limits  of  any  city  or  towns, 
village.    Any  snch  company  hereafter  incorporated  shall  be  subject  to  the  prorisions 
of  any  general  law  that  may  be  enacted,  regulating  the  mode  of  assessing  damages 
for  materials  taken  or  the  right  of  way.    The  capital  stock  and  property  of  any  Taxation, 
saeh  company  shall  be  taxed  in  such  manner  as  now  is  or  may  hereafter  be  prorided 
bylaw.    The  prorisions  of  this  section  shall  extend  to  all  such  companies*  hereto-  Oompaniee  notor- 
fore  incorporated,  but  which  hare  not  been  organised  and  oommenoea  in  good  faith  ganlsed  under 
to  eonstruct  a  road.    Nothing  in  this  act  contained  shall  be  oonstraed  to  apply  to  rail-  P'^'  ^^* 
road  companies. 

An  Act  defining  the  powers  of  plank  and  turnpike  road  0(»ipanSes. 
[Pta«<iJlbf8,18fta.    00  mL  Slot.  908.] 

8vo.  1,  Beit  macttdby  ike  €hm»ral  Amemhhf  of  the  Slaleo/  Okio,  That  it  shaU  and  Plank  or  turnpike 
may  be  lawful  for  any  plank  road  or  turnpike  company  heretofore  chartered  under  ^°^fl!^!^°^^ 
the  laws  of  this  state  for  the  purpose  of  constructing  any  road  authorised  by  their  "^  bonds. 
raqMotire  charters,  and  to  proviae  for  any  present  indebtedness  which  may  exist 
against  said  companies  respectiTely,  to  issue  the  bonds  of  such  company  to  the 
amount,  inoluding  such  indebtedness,  of  one  half  of  the  capital  stodL  of  said  oom- 
pany  actually  paid  in  and  expended  in  the  construoUon  of  such  road;  said  bonds  to 
DO  issued  in  such  sums  and  in  such  forms  as  the  board  of  directors  of  said  several 
oompanies  may  each  prescribe,  and  to  bear  interest  and  become  payable  at  such  time 
or  tunes,  and  place  or  plaoes,  as  they  may  severally  designate ;  and  for  the  redemp- 
tion of  which  the  faith  of  said  several  companies  are  hereby  respectively  pledged, 
together  with  the  property,  rights  and  franchises  thereunto  belonging,  and  which 
said  bonds  shall  not  be  subject  to  a  higher  rate  of  interest  than  that  provided  by  law : 
Provided,  that  nothing  herein  contained  shall  be  so  construed  as  to  authorise  bonds 
to  be  issued  of  a  less  denomination  than  one  hundred  dollars,  or  in  the  similitude  of 
bank  notes  designed  to  circulate  as  money. 

Sic.  2.    That  the  stockholders  of  any  company  which  shall  issue  bonds  under  the  LfabfUtyof  stock- 
aathority  of  this  act  for  the  purpose  of  raising  money  with  which  to  construct  the  ^^j^"  ^^  ^^ 
road  of  such  company,  or  any  part  thereof,  shall  be  each  individually  liable  for  the  "^'^^^ 
payment  of  such  bonds,  over  and  above  the  stock  by  snch  stockholder  owned,  to  a 
sum  at  least  equal  in  amount  to  the  stock  owned  by  each,  at  the  time  the  indebted- 
ness on  account  of  said  bonds  shall  be  created. 

6m.  3.    That  any  company  that  shall  avail  itself  of  the  provisions  of  this  act  shall  Snt^Jeot  to  | 
be  governed  by  and  be  subject  to  the  provisions  of  any  general  law  that  may  hereaf-  laws, 
tor  be  passed  for  the  incorporation  of  turnpike  and  plank  road  companies. 

TUKNPIKB8,  ma,  IV  WHICH  THB  STATE  IS  A  STOOKHOLDBB. 

An  aet  was  passed  March  24, 1S37  (commonly  called  the  plunder  law),  "  to  author- 
iso  a  loan  of  credit  by  the  state  of  Ohio  to  railroad  companies,  and  to  authorise  sub- 
•eriptions  by  the  state  to  the  capital  stock  of  turnpike,  canal  and  slackwater  naviga- 
tion oompanies."    35  v.  Stat.  3d0.    Swan,  559  in  note.    Curw.  chap.  145. 

Vnder  this  law  negotiable  scrip  or  transferable  certificates  of  stock  of  the  state  of 
Ohio,  iMNsring  six  percent,  interest,  redeemable  at  periods  not  exceeding  twenty  years, 
were  delivered  to  railroads  by  the  canal  fund  commissioners  of  the  state.  The  rail- 
road companies  were  to  pay  the  interest  and  redeem  the  scrip  when  due,  and  th« 
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company,  and  all  elections  after  the  first  shall  be  held  on  the  second 
AaaiMi  aiMtioof.  Monday  in  January,  annnally,  at  such  place  as  the  directors  shall  ap- 
point, of  the  time  and  place  of  holding  which  annual  election,  at  least 
thirty  days'  notice  shall  be  given  by  the  president,  in  the  manner  pre- 
scribed in  the  ninth  section  of  this  act :  Provided,  however,  that  it 
shall  and  may  be  lawfol  to  hold  an  election  at  any  other  time,  on  notice 
being  given  as  aforesaid. 

capital  stocky  property  and  tolls  of  the  railroad  were  pledged  to  secure  the  roDaj- 
ment.  Upon  default  in  payment  of  interest  or  principal,  the  ffovemor  was  autnor- 
ized  to  take  possession  of  the  works  of  the  company,  and  place  them  under  the  charge 
of  the  board  of  public  works,  to  hold  the  same  until,  by  the  tolls  and  profits  of  the 
road  or  by  a  lease  of  the  road  and  equipments  or  by  sale  thereof,  the  state  should  be 
fully  paid. 

The  act  also  authorised  the  goTemor  to  subscribe  for  stock  in  turnpike  companief 
and  slackwater  navigation  companies.  The  canal  fund  commissioners  were  author* 
ixed  to  borrow  money  to  pay  the  subscriptions  by  issuing  negotiable  certificates  of 
stock  on  the  same  terms  as  above  mentioned  for  railroads ;  the  state  to  be  entitled  to 
dividends  on  the  profits  on  roads  in  proportion  to  the  stock  by  her  subscribed  ant 
paid.  The  dividends  to  be  certified  oy  the  president  of  the  company  to  the  auditoi 
of  state,  within  twenty  days  after  dividend  declared,  and  paid  to  the  treasurer  of 
state  on  the  order  of  the  auditor.  * .  The  governor  was  autnorised  to  require  at  any 
time  reports  from  the  directors,  and  the  directors  were  required  to  report  to  the  gen- 
eral assembly,  annually,  in  the  month  of  December,  the  condition  of  the  compaz^ 
on  the  fifteenth  day  of  the  preceding  November.  The  fund  commissioners  or  beard 
of  public  works  were  also  authorized  to  appoint  at  any  time  an  agent  to  examine  the 
condition  of  the  companies,  and  the  agent  was  required  to  report  to  the  officers  who 
appointed  him,  and  tne  officers  were  required  to  lay  the  report  before  the  general  aft- 
sembly  on  or  before  the  second  Monday  of  December. 

By  act  passed  March  17,  1840,  Swan,  559 ;  Curw.  chap.  314,  the  above  mentioned 
act  to  authorise  a  loan  of  the  credit  of  the  state,  etc.,  was  repealed,  except  as  to  a 
limited  amount  of  loans  and  subscriptions  to  public  works  partially  completed,  etc . 
It  contained  this  section :  **  That  the  same  duties  and  supervision  on  the  part  of  the 
officers  of  state  shall  be  performed  and  the  same  liabilities  on  the  part  of  the  compa* 
nies  as  are  provided  in  the  act  hereby  repealed,  shall  be  and  remain  in  full  force,  w 
far  as  to  carry  into  effect  the  provisions  of  this  act." 

The  repeal  seems  therefore  to  have  disposed  of  the  whole  act  except  so  far  as  re- 
garded the  limited  loans  and  subscriptions,  to  public  works  partially  completed,  eto.^ 
and  the  laws  relating  to  these  limited  loans  and  subscriptions,  etc.,  were  suspended 
by  the  act  of  March  13,  1843.  41  ▼.  Stat.  95;  Curw.  chap.  467 ;  and  March  7, 184i , 
40  V.  Stot.  63 ;  Curw.  chap.  412. 

The  following  laws  relate  to  companies  in  which  the  state  became  a  8tockh<>ldei 
under  the  above  mentioned  statutes. 

An  Act  regnlatliur  the  elections  in  railroad,  turnpike  road,  canal,  and  slackwater  navigation  cob 
pantos,  where  tbe  state  is  a  stockholder,  and  to  repeal  the  act  entitled  **  an  act  to  regulate  elA« 
tione  in  railroad,  turnpike  road,  canal  and  slackwater  navigation  companies,  where  the  stave  U  k 
stockholder,"  passed  March  20, 1840. 

[PoiMd  Ifaroft  29, 1841.    39  vol.  flfaf.  46.] 

Directors  of.  Pa.  Sk<3-  1*  ^«  ^  enaeUd  hf  th^  General  Amemblj/  o/*  the  State  of  Ohio,  That  the  go  vet 
and  Ohio  canal  nor  of  the  state  of  Ohio  be  and  he  is  hereby  authorised  annually  to  appoint  two  di 
company.  rectors,  and  the  governor  of  the  commonwealth  of  Pennsylvania  one  director  in  the 

Pennsylvania  and  Ohio  canal  company. 

Directors  In  other      Sio.  2.    That  in  all  other  cases  where  the  state  is  a  stockholder,  in  any  tumpikf 

companiee,  whwe  road,  canal  or  slackwater  navigation  company,  the  governor  shall  be  and  he  is  here* 

h*1d(w**'  **  itock-  ^y  authorised  to  appoint  three  of  the  number  of  the  board  of  directors  required  by 

^  the  charter ;  but  if  the  board  of  directors  of  any  company,  be  of  a  less  number  thar 

seven,  the  governor,  in  that  case,  shall  not  appoint  more  than  two  of  said  board,  ant. 

che  directors  so  appointed,  shall  hold  their  offioes  for  one  year,  and  until  their  suo~ 
■      oessors  are  appointed  and  duly  qualified,  and  shall  perform  the  same  duties,  and  be 

entitled  to  the  same  privileges  as  other  directors. 
Qovemor  to  fill         Sso.  3.    The  governor  shall  fill  all  vacancies  that  may  occur,  ftrom  time  to  time,  in 
vacancies.  the  number  so  appointed  to  fill  out  the  unexpired  time  of  said  director  or  directors. 

Director  not  to  be      ^^^*  ^*    ^^  director  of  any  turnpike  road,  canal,  or  slackwater  navigation  cons- 
a  ocmtrador.  P^nyy  in  which  the  state  is  a  stockholder,  shall  be  a  contractor  for  any  job  of  work» 

or  for  furnishing  any  of  the  materials  for  constructing  said  road,  oanal  or  slackwater 
f         navigation  improvement,  and  all  contracts  shall  be  given  out  by  the  directors  for  a 

">  Dividends  seeming  to  the  state  under  this  act  could  not  be  sul^ected  to  the  pajmentof  the 
oebts  of  the  company.    The  BkUe  v.  The  GtmU  Miami  Ttan^^  Ckm^amg.  14  Ohio  Bep.  406w 
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(47.)  Seo.  XXX.     That  the  directors  when  el^^ed,  as  provided  in  Dinctora*   oftth; 
the  preoedine  section,  shall  each  take  an  oath  or  mrmation  diligently  ^^'^^  ' 
and  impartially  to  discharge  the  duties  of  his  office ;  and  the  directors 
or  a  majority  of  them,  when  thns  qualified,  shall,  on  the  day  of  their 
election,  or  some  succeeding  day,  proceed  to  elect  a  president  from  their  Pwrid^nt. 
number ;  aad  the  president  and  directors  shall  hold  their  offices  for  one 
year,  and  until  their  successors  are  chosen  and  qualified. 

•ompensation  in  money,  and  not  for  a  compensation  in  goods,  lands,  or  stock  in  snoh 
oom^ny. 

Sic.  i.  That  in  case  any  company,  abore  referred  to,  shall  not,  within  four  months  GoTemor  to  rep* 
from  the  passage  of  this  act,  enter  their  acceptance  of  the  same  npon  the  records  of  nMnt  stock. 
raeh  company,  as  a  modification  of  its  charter,  and  notify  the  governor  thereof,  that 
then,  and  in  that  case,  the  governor  shall,  in  person,  or  by  ^roty,  represent  the  stock 
of  the  state  in  sach  company,  and  vote  thereon  at  all  elections  for  directors  and  other 
oflBcers,  nnder  the  restrictions  imposed  by  the  charter  of  sach  company,  upon  any 
other  8toc|cholder  owning  an  eooal  amonnt  of  stock. 

Sio.  6.    That  the  act  entitled  "an  act  to  regulate  elections  in  railroad,  tampike  Repealing  danse. 
tomd,  canal  and  slackwater  navigation  companies,  where  the  state  is  a  stockholder," 
paMed  March  20, 1840,  ba  and  the  same  is  hereby  repealed.* 

4a  Act  to  amend  the  *«aet  to  aQthorise  a  loan  of  credit  by  the  ttate  of  Ohio  to  railroad  companies, 
and  to  anthorlxe  rabecriptlons  by  the  state  to  the  capital  stock  of  tnmpike,  canal  and  slackwater 
navigation  ccmpaaiee,  passed  March  24, 1837. 

[Famed  mud  look  ^^MtKTch  90.,  164g>,    88  vol.  Btof.  66.] 

Sia  1.    Beit  muMCted  hy  tA«  Oeneral  Amembfy of  tke  State  of  Ohio,  That  the  board  Companies  to 
of  directori  of  each  and  every  tampike  road  company,  and  canal  or  slackwater  navi-  whom  credit  of 
gation  company  within  this  state,  to  which  stock  has  been  sabscribed  on  the  part  of  >tate  loanod,  to 
the  state,  and  npon  which  any  gates  have  been  erected,  or  any  tolls  or  revenaes  re-  docJare  dlvidendt 
eeived,  shall,  annually  or  semi-annually,  as  their  charters  may  provide,  declare  a  SedncSSS^liir  ceS 
dividend  of  all  tolls  and  fines  received  on  sach  roads,  or  tolls,  water  rents  or  other  tain  lepi^. 
irevennee  received  on  sach  canal  or  slackwater  navigation,  or  any  part  thereof  which  3^^  dividend  ai- 
may  be  in  ase ;  which  dividends  shall  be  attested  under  oath,  by  the  president  and  tested, 
secretary  of  such  company,  and  certified,  within  ten  days,  to  the  aucutor  of  state : 
Provided,  that  before  aeclaring  such  dividend,  such  company  shall  be  authorized  to 
deduct  firom  the  gross  amount  of  receipts  the  amount  actually  expended  for  the 
neoessaiy  and  permanent  repairs  of  sucn  road,  canal,  or  slackwater  navigation,  if 
the  whole  of  said  work  be  in  public  use,  and  if  not,  then  the  amount  so  expended  in 

Xin  of  such  portion  as  was  in  actual  use,  during  the  period  when  such  tolls,  or 
r  revenues,  were  aooumulated,  and  declare  the  balance  as  a  dividend  among  such 
■tockholders. 

8lO.  S.  Temporary  and  obeoUte,  It  req%tired  eompaniee  that  had  made  pro/Ue  or  de- 
rived a  revemte  from  their  vorke,  and  failed  to  meike  dividende  or  report,  to  report  the 
emiomnt  actnalUf  received,  etc,,  hy  the  firet  day  of  June,  1840. 

Sw.  8.    That  it  shall  be  the  duty  of  the  auditor  of  state,  upon  the  receipt  of  any  ^^^  soditor  to 
such  reports  of  dividends  or  moneys  received,  under  the  first  and  second  sections  of  draw  Ibr dividend 
this  act,  to  draw  and  deliver  to  the  treasurer  of  state,  his  drafts  upon  such  companies,  and  charge  same, 
for  the  amounts  which  may  be  due  the  state  of  Ohio,  in  proportion  to  the  amount  of 
stock  held  at  the  time  of  declaring  such  dividends,  or  the  making  of  such  reports,  for 
which  drafts  he  shall  take  the  treasurer's  receipt,  and  thereupon  charge  him  with  the 
amount  thereof;  and  the  proceeds  of  all  such  drafts  shall  be,  by  the  auditor,  credited 
to  the  ftind  for  the  payment  of  interest  on  the  pnblic  debt,  and  reported,  as  other 
fiinds,  to  the  board  of  fund  commissioners.     [See  next  subsequent  act  in  this  note.] 

Sbo.  4.    That  if  any  tampike,  canal,  or  slackwater  navigation  company,  through  Penalty  under 
the  offieers  designated  in  the  first  section  of  this  act,  shall  neglect  or  refuse  to  make  preoedmg  sectkm 
out  and  forward  to  the  auditor  of  state,  within  the  time  specified,  the  reports  re-  aow  prosecuted. 
Quired  by  the  first  and  second  sections  hereof,  or  shall  neglect  or  refuse  to  pay  any 
draft  drawn  by  the  auditor  of  state  upon  such  reports,  such  turnpike,  canal,  or  slack- 
water  navigation  company,  shall  forfeit  and  pay  the  sum  of  five  hundred  dollars  for 
every  such  offense,  to  be  recovered  by  action  of  debt,  in  the  name  of  the  state  of 
Ohio,  with  costs  of  suit,  before  any  court  havine  cognisance  thereof;  which  amount 
shall  be  paid  over  to  the  treasurer  of  state,  ana  be  passed  to  the  credit  of  the  fund 
for  the  payment  of  interest  on  the  public  debt.    And  it  is  hereby  made  the  duty  of 
the  prosecuting  attorney,  in  each  and  every  county  in  this  state,  where  any  turnpike, 
canal,  or  slackwater  navigation  company  is  located,  or  where  the  president  or  secre- 
tary tnereof  may  reside,  upon  being  notified  by  the  auditor  of  state,  of  the  neglect 
or  refusal  of  the  company  to  comply  with  the  provisions  of  this  act,  to  immediately 
institute  suit  against  said  company  for  the  penalty  aforesaid. 

Sie.  5.     Temporary  and  oheolete, 

•  By  act  of  January  31, 18M,  the  provisions  of  tills  act  were  extended  to  railroad  companies  fa 
vhkh  the  state  is  a  stockholder.    63  t.  Stat.  6. 
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Powers  and  dntkr  (48.)  Sec.  XXJ^I.  That  the  president  and  directors  shall,  in  all 
dixSSSi^^  *^^  cases,  manage  the^ncerns  of  the  company ;  appoint  such  officers  and 
agents  as  may  be  necessary ;  fill  all  vacancies  which  may  happen  in 
their  body,  until  the  next  annual  election;  make  by-laws  ror  the  rega* 
lation  and  government  of  the  company ;  they  may  require  such  oath  or 
affirmation,  of  any  of  the  agents  of  said  company  as  they  may  think 
necessary;  may  call  special  meetings  of  the  stockholders;  keep  records 
of  all  the  transactions  of  said  company ;  and  do  all  other  matters  and 
things  touching  the  concerns  of  said  company,  contemplated  in  this  act 

An  Act  to  regulate  the  mode  of  oollectlng  debta  agaiiMt  turnpike  oompanles,!!!  whioh  the  etate  to  a 
•tockholder,  and  to  authorise  the  oompaniei  to  appn^iriate  their  portloa  of  the  t4^  tn  the  oom- 
pletion  of  the  roada,  and  Jbr  other  purpoaea, 

[PlusMi  Jforok  6, 184S.    40  voL  AK.  87.] 

HowdabtaooUact-      Sbo.  1.    BeU  enacted  by  the  General  Amemhly  of  the  State  of  Ohio,  That  fij  person 
ad.  having  a  claim,  of  any  description,  against  anj  turnpike  road  oompany,  in  which  the 

state  of  Ohio  is  a  stockholder,  may  proceed  to  collect  such  olaim  by  a  prooeeding  in 
chancery  against  said  company,  in  any  conrt  of  competent  jorisdietlon ;  and,  on 
hearing  and  determination  of  such  suit,  if  the  complainant  shall  sustain  his  claim, 
the  court  shall  render  a  decree  accordingly,  and  appoint  a  reoeiyer,  whose  duty  it 
■hall  be  to  receire  the  tolls  collected  upon  said  road,  and  after  paying  the  expenses 
of  the  necessary  repairs  on  said  road,  shall,  on  the  order  of  the  auditor  of  state,  pay 
into  the  state  treasury  the  amount  which  may  be  due  to  the  state,  in  proportion  to 
the  amount  paid  on  its  number  of  shares  in  the  stock  of  said  company,  and  the  bal- 
ance, after  paying  the  costs  of  said  suit,  he  shall  apply  in  satisfaction  of  the  decree 
in  favor  of  said  complainant,  or  complainants ;  and  it  shall  be  the  duty  of  said  re- 
ceiver to  make  such  payments  as  often,  at  least,  as  once  in  every  six  months ;  and  he 
shall,  also,  at  the  close  of  each  six  months,  report  his  collections,  the  amount  paid 
for  repairs,  and  the  amount  due  the  state  of  Ohio  to  the  auditor  of  state.* 
FroTiaional  repeal  ^^'  ^'  -^^^^  ^®  ^^^  ^^^  second  sections  of  the  act  entitled  **  an  act  to  amend  the 
at  part  of  SmU  <m^  entitled  '  an  act  for  the  regulation  of  turnpike  companies,' "  passed  February 
act.  eighth,  one  thousand  eight  hundred  and  twenty-six,  be  and  the  same  are  hereby  re* 

pealed,  so  far  as  relates  to  roads  in  which  the  state  is  a  stockholder. 
How  proflta  may  Skc.  3.  That  the  directors  of  any  turnpike  road  company  in  this  state,  in  which 
be  appropriated.  ^^  g^t^  ig  |^  stockholder,  are  hereby  authorised,  after  having  set  apart  and  paid  orei 
to  the  state  the  proportion  of  prpfita  due  the  state,  agreeably  to  the  act  passed  Marob 
twenty-one,  one  thousand  eigbt  hundred  and  forty,  to  apply  the  remainder  of  said 
profits,  first,  for  the  payment  of  the  debts  of  said  companies ;  and,  seoond,  for  the 
extension  or  completion  of  said  roads,  anything  in  said  act  of  March  twenty -one, 
one  thousand  eight  hundred  and  forty,  to  the  contrary  notwithstanding ;  and  the 
amount  of  profits  so  appropriated,  as  well  as  the  balanee  applied  by  any  receiver 
under  the  first  section  oi  this  act,  in  payment  of  any  decree,  shall  be  considered  at 
10  much  paid,  in  additional  shares,  lor  the  stockholders  in  said  company  j  and  the 
state  and  the  stockholders  shall  receive  dividends  in  proportion  to  the  amount  paid 
on  their  respectiye  shares. 

An  Act  to  proride  Ihr  a  man  unii>nn  system  of  ohaiyfng  and  ooUaotIng  toUs  on  turnpike  roads 
[Pto««dJKaroftl2,1844.    4aMl.flM.44.] 

Whiuas,  the  people  of  the  state  of  Ohio,  in  their  sovereign  ea|»aoity,  as  weU  as  in- 
dividually, have  expended  large  sums  in  the  construction  of  turnpike  roads ;  and, 
whereas,  it  is  imponant  that  a  regular  and  uniform  system  of  charging  and  collect* 
ing  tolls  be  adopted  on  these  turnpikes,  so  that  those  traveling  on  and  using  said 
roads  shall  be  taxed  in  proportion  to  the  injuries  done  to  said  roads ;  and,  whereas, 
by  the  existing  laws  of  the  state,  so  desirable  an  object  can  not  be  aeoomplished ; 
therefore— 
Sbo.  1.    Be  it  enacted  hy  the  Chnerol  Aeeemhly  of  the  StaU  of  Ohio,  That  each  and 

*  Where  a  reoehrer  waa  appointed  under  thto  act,  by  a  conrt  of  o(MBpeteot  jurladlotioB,  It  acquired 
authority  to  determine  all  qoeations  touching  the  distribution  and  appropriation.  Mien  ±  (kmUom 
V.  Zom0imUe  emd  MayeeiUe  iWapifo  Ompcmu  el  oZ.,  11  Ohio  Ben.  273. 

The  act  of  March  11, 1844,  <*  to  provide  for  the  payment  of  contracton  on  the  Zanesrille  and 
MajBTille  Turnpike  Oompany,**  authorised  the  preeident  and  directors  of  the  company  to  appropriate 
an  the  tolls  thereafter  reoehred  on  said  road,  after  deductit^  all  necessary  expenses  of  repairs  and 
other  inddeatal  expenses,  connected  with  the  ooUeoting,  dtobnrsing  tlie  tolls,  repairs  and  managing 
the  road,  as  flu'  as  might  be  necessary,  to  the  payment  of  contractors  on  said  road,  who  performed 
labor  thereon,  prior  to  the  first  day  of  March,  1842,  and  who  were  yet  unpaid  therefor.  A  ftartlMr 
prorislon  repeals  all  acts  and  parts  of  acts  contrary  to  these  provisions.  Held,  that  the  efl^ot  cf 
said  act  of  liarch  11, 1844,  is  to  relinquish  fbr  the  payment  of  tne  debts  therein  spedfled,  the  tolls 
doe  the  state,  nntn  those  debta  were  paid.  BaolMbaM  v.  TU  Zatmeitte  emd  MemciOe  IWapifct 
14  Ohio  Bep.  24. 
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(49.)  Sxc.  XXXn.     That  any  sach  turnpike  or  plank  road  com-  AiipropriAtioB  or 
pany,  or  their  agents,  shall  have  a  right  to  lay  out,  locate,  survey,  and  '"^  •*** 
make  the  turnpike  or  plank  road,  for  the  making  of  which  such  com- 
pany shall  be  incorporated,  through  any  improved  or  unimproved  lands, 
on  the  beet  route  between  the  pomts  or  places  designated  in  the  certifi- 
eate,  contracting  for  and  paying  the  owner  or  owners  over  which  the 

trny  of  the  turnpike  oompaniea,  to  the  ospital  stock  of  which  the  state  has  snh- 
•oribed,  is  hereby  aathorised  to  appoint  an  agent,  on  the  part  of  said  company,  to 
meet  the  board  of  pablio  works,  as  agents  on  the  part  of  the  state,  at  saoh  time  as 
«aoh  board  shall  appoint,  for  the  porpose  of  establishing,  so  far  as  may  be,  saoh 
uniform  and  equitable  rates  of  toll  for  said  turnpikes,  as,  in  their  opinion,  are  for  the 
best  interests  of  the  state  and  the  said  companies,  and  also  to  establish  such  rules 
and  regulations  for  keeping  said  turnpikes  in  repair,  and  oolleoting  tolls  thereon,  not 
Ineonsistent  with  the  laws  of  the  state,  as  they  may  deem  equitable  and  proper.* 

Sic.  2.    All  acts  and  parts  of  acts,  inoonsistent  with  this  act,  be  and  tne  same  are 
^lereby  repealed. 

An  Act  tir  the  reUef  of  ortdiUne  of  tumpike  oompanies  In  which  the  state  li  a  stockholder. 
[PamtdFAmmf^im.    46  vol.  AM.  Stk] 

8i0.  1.  Beit  mtuied  hy  the  General  Ateemhljf  of  ike  State  ef  Ohio,  That  the  oreditors  Ctafans  aUcwtd  fef 
•f  any  turnpike  eompany,  or  a  minority  in  ralue  of  such  oreditors,  may,  at  any  time  auditor  of  stat^ 
After  the  adjournment  of  this  general  assembly,  apply  to  the  auditor  of  state  for  am 
examination  of  the  aifain  of  such  company ;  and  the  claims  of  such  creditors,  and 
all  Buoh  claims  for  labor  performed  or  materials  ftimished  in  the  oonstmotion  of  the 
road  of  said  eompany,  as  shall  be  found  to  be  Just  and  ralid  ofaiims  against  the  eom- 
pany, shall  be  allowed  by  the  auditor. 

Sio.  2.  That  each  of  said  creators  shall  haye  a  right  to  subscribe,  as  capital  (keditor  to  take 
•took  in  said  eompany,  not  less  than  one  third  of  the  whole  amount  of  their  claims  stook. 
allowed  by  the  auditor  as  aforesaid ;  and  the  president  and  directors,  upon  reeeiring  a 
iufieient  release  and  discharge  of  the  one  third  part  of  such  claims,  shall  issue  to  such 
oreditors  eertiflcatos  of  capital  stock  in  said  company,  for  the  amount  of  said  claims 
so  released ;  and  said  oreditors  shall,  after  receiving  such  certificate,  be  stockholders 
in  said  company :  Proyided,  that  in  no  ease  shall  a  certifloate  be  issued  for  less  than 
•ne  share,  or  for  any  part  of  a  share. 

Sao.  8.  That  the  auditor  of  state,  if  he  shall  be  satisfied  that  the  debts  due  by  Auditor  to  iasut 
«ny  turnpike  company  were  fairly  contracted  in  the  oonstruction  of  the  road,  shall,  wemmts. 
en  the  application  of  the  oreditors,  irho  shall  haye  taken  stock  in  suoh  company  as 
aforesaid,  issue  to  them  warranto  not  exceeding  the  balanoe  due  upon  the  stock  sub- 
scribed by  the  state  to  sneh  turnpike  eompany,  in  the  manner  and  under  the  limito- 
tions  prescrll>ed  in  the  twenty-thud  seetien  of  the  act  to  proyide  for  the  payment  of 
the  domestic  creditors  of  the  stoto  of  Ohio ;  upon  which  warrants  the  canal  fund 
eommifsioners  shall  issue  bonds  to  said  oreditors  as  specified  in  said  section. 

8bo.  4.  That  the  whole  of  the  toUs  reeeiyed  upon  the  road  of  any  turnpike  com-  How  toUs  eppro- 
pany,  the  oreditors  of  which  shall  make  application  to  the  auditor  as  aforesaid,  after  priated. 
deducting  the  necessary  expenses  and  oost  of  keeping  such  road  in  good  repair,  shall 
be  distributed  and  naid  oyer  by  the  treasurer  of  such  company,  to  said  creditors, 
whose  claims  ^all  haye  been  allowed  by  the  auditor,  as  aforesaid,  in  proportion  to 
the  amount  of  their  sereral  daims,  until  the  balanoe  of  said  claims  shau  m  paid  to 
nid  creditors. 

Sic.  ft.    Before  the  oreditors  of  any  turnpike  company  shall  receiye  any  share  or  Judgmenls  and 
proportioB  of  the  tolls  reeeiyed  upon  the  road  of  suoh  eompany,  or  of  the  bonds  to  decrees  to  be  re- 
be  issued  as  aforesaid,  thcfy  shall  file  with  the  auditor  of  stoto  a  written  agreement  l^^x^i  ^to. 
to  reeeiye  the  balance  of  their  claims  against  suoh  turnpike  company,  out  of  the  tolls 
which  shall  be  eoUeeted  upon  such  road,  after  deducting  from  siud  tolls  the  expenses 
and  eost  of  keepinc  the  road  in  repair ;  and  all  judgmento  and  decrees  in  favor  of 
such  creditors,  against  such  company,  shall  be  released  and  entored  satisfied,  and  all 
legal  proceedings  on  them  shall  be  discontinued  or  dismissed  before  such  oreditors 
shaU  be  entiUed  to  the  benefit  of  this  aet. 

8no.  6.    That  so  soon  as  the  creditors  of  said  companies  shall  be  paid  the  balance  Tolls,  how   divt. 
of  their  claims,  as  provided  in  this  act,  then  the  tolls  reeeiyed  upon  tae  roads  of  said  ded. 
oompaniee  shall  be  divided  between  the  stoto  and  the  other  stockholders^  in  proportion 
to  the  amount  of  stock  held  by  each. 

6so.  7.     That  in  examining  the  claims  against  any  turnpike  company,  for  labor  Bights  ^of^anlgD 
performed  or  materials  furnished  in  the  construotion  of  the  road  of  such  company,  <m  of  <^*^' 
u  any  such  claims  shall  be  found  to  have  been  assigned  or  transferred  by  the  origi- 
aal  creditor,  the  auditor  of  stoto  shall  only  allow  thereon  the  amount  actually  paid 
therefor  by  the  assignee  or  holder  thereof,  with  interest  from  the  time  that  suoh  claim 
feecime  due. 

— #- ^ 

esee  act  of  Tebruafy  S6, 1846— ante  p.  886,  note— which  seems  to  nipersede  this  act. 


Digitized  by 


Google 


294  OOEPORAHONS.  [oaip 

road  may  pass,^  the  damages  done  to  said  ground  by  laving  out  and  mak- 
ing such  road,  and  materials  for  constructing  or  repairmg  the  same;  and 
when  the  said  corporation  and  the  owner  or  owners,  can  not  agree  as 
to  the  amount  of  compensation,  or  where  the  owner  is  unknown  or  in 
capable  of  contracting,  then  such  damages  to  be  assessed  and  paid  in 
such  manner  as  shalll>e  prescribed  by  law.  ^  ^ 

Auditor   to  take      Sso.  8.     That  for  the  purpose  of  enabling  the  auditor  of  state  to  asoertain  the  facts 
tMtimoBj.  Iq  regard  to  any  olaim  that  may  be  presented,  pursuant  to  the  foregoing  proyisions 

of  this  act,  he  shall  have  power  to  examine  the  claimants  and  other  witnesses,  under 
oath,  as  to  the  justice  of  such  claims,  or  the  amount  paid  therefor,  if  in  the  hands 
of  an  assignee,  and  shall  hare  the  same  power  to  compel  witnesses  to  attend  and 
testify  as  is  possessed  by  the  courts  of  common  pleas  of  this  state. 

An  Act  to  amend  the  act  passed  March  6, 1843,  entitled  **  an  act  to  regulate  the  mode  of  collecting 
debts  against  turnpike  companies,  in  which  the  state  is  a  stockholder,  and  to  anthorSae  the  com- 
panies to  appropriate  their  portion  of  the  tolls  ibr  the  completion  of  the  roads,  and  fi>r  other 
purposes,"  and  the  sereral  acts  amendatory  thereof. 

[Pm0d  JTorok  10, 1810.    HI  vol  BktL  41.] 

Wbera  company         Brno,  1.     Be  it  enacted  by  th^  General  Aeeembljf  of  the  State  of  Ohio,  That  whenever 
to  be  sued.  any  turnpike  road,  within  the  provisions  of  the  principal  act,  to  which  this  [is]  an 

amendment,  shall  pass  through  two  or  more  counties,  the  court  of  common  pleas- of 
the  county  in  whicn  a  bill  shall  be  first  filed,  under  the  prorisions  of  the  act  last 
mentioned,  shall  hare  exclusive  jurisdiction  to  appoint  a  receiver ;  manage  and  dis- 
tribute the  fund  thereby  accumulated;  audit  and  allow  the  receiver's  accounts;  pay 
the  claims  of  creditors;  and  take  cognizance,  in  all* respects,  of  the  cause  so  brought 
into  court,  according  to  the  course  of  equity  jurisprudence. 
Howttotloeofsult  Sbo.  2.  That  when  any  bill  shall  be  filed,  as  aforesaid,  it  shall  be  the  duty  of  the 
glTen.  complainant,  or  complainants,  to  give  notice  of  the  pendency  and  prayer  thereof, 

by  advertisement  in  one  newspaper  published  in  each  of  the  counties  through  which 
the  said  road  niay  pass  (or  if  no  newspaper  be  published  in  any  county,  as  aforesaid^ 
then  in  some  newspaper  of  general  circulation  in  such  county),  for  six  successive 
weeks,  to  all  the  creditors  of  the  company  defendant  thereto,  requiring  them  to  ap- 
pear at  the  next  term  of  the  court,  in  which  the  said  bill  may  be  filed,  make  them- 
selves parties  defendant,  and  exhibit  their  claims,  as  in  the  case  of  incumbrances 
upon  real  estate. 
Two  suits  pend«  B^^*  3*  ^^^  whenever  it  shall  be  made  to  appear  to  the  eourt  of  common  pleas 
Ing.  of  any  county,  in  which  any  such  bill  may  have  been  'filed,  at  any  stage  of  its  pro- 

ceeding, that  a  bill  of  like  nature  had  previously  been  filed  in  the  oourt  of  common 
pleas  of  any  other  county  through  which  the  road  or  any  other  work  of  the  com- 
pany defendant  thereto  likewise  passes,  it  shall  be  the  duty  of  tiie  said  oourt  to  direct 
Its  clerl^  to  send  an  authenticated  transcript  of  its  prooeedinffs,  the  original  papers  on 
file,  and  a  statement  of  the  costs  already  aoorued,  to  the  clerk  of  the  court  of  common 
pleas  of  the  county  in  which  the  first  bill  was  filed  as  aforesaid,  and  to  cease  all 
further  action  in  the  said  cause,  as  in  causes  certified  from  one  court  to  another,  under 
the  several  acts  now  in  force. 
Ooosdldation  of  Sbo.  4.  That  it  shall  be  the  duty  of  the  court  of  common  pleas,  to  the  clerk  of 
""^  which  any  such  transcript  shall  be  sent  as  aforesaid,  to  oonsolioate  the  bill  therewith 

1  An  inoorporated  road  company,  which  is  authorised  by  its  charter  to  lay  out  and 
oonstruot  a  turnpike  road,  not  exoeeding  one  hundred  feet  in  width,  to  erect  gates, 
and  collect  toll,  has  no  right  to  appropriate  for  a  toll  house,  land  lying  without  the 
line  of  the  road.  Kemver'e  leeeee  v.  The  OinoinnaH,  Oohmbm  and  Wooeter  Turnpike 
Company,  11  Ohio  Rep.  392.  But  such  company  may,  within  the  line  of  the  road, 
erect  a  toll  house  ana  dig  a  well  for  the  accommodation  of  the  toll  gatherer.  Ward 
▼.  The  Marietta  and  Newport  Tinmpike  and  Bridge  Company,  6  Ohio  St.  Rep.  15. 

2  As  to  the  oocupation  of  roads,  streets,  aUeys  and  bridges,  see  seo.  (192)  of  thij 
^          Chapter. 

8  The  interest  of  the  public  in  highways,  oonsisting  of  a  perpetual  eatement  in  the 
land  covered  by  them,  for  all  the  actual  uses  and  purposes  of  public  travel,  may,  at 
the  discretion  of  the  general  assembly,  be  transferred  without  any  pecuniary  eauiva- 
lent,  to  a  plank  road  company;  such  plank  road  still  remaining  a  public  highway, 
and  subject  to  the  same  uses  and  purposes  as  before.  Chagrin  Faile  and  ClevetaSii 
Flank  Road  Co,  v.  Cane  et  aL,  2  Ohio  St.  Rep.  419. 

In  such  case  the  company  becomes  the  assignee  of  the  public,  and  lawfully  pos- 
sessed of  the  same  interest  the  public  had.     lb,  421. 

Such  change  of  the  mode  of  supporting  an  existing  highway,  can  not  be  presumed 
to  affect  injuriously  the  rights  of  the  proprietors  of  land  over  which  it  passes^^d  if 
such  ii^ury  is  claimed  to  have  resulted,  it  must  be  proved.    lb.  419. 
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(50.)  Sec.  XXXIII.     That  any  company  heretofore  incorporated  for  Pianking  turn- 
the  purpose  of  constmoting  a  turnpike  road,  may  construct  said  road,  ^^^' 
in  any  part  thereof,  by  covering  the  same  with  plank,  not  less  than  two 
and  a  half  inches  thick,  of  sufficient  width  for  the  accommodation  of 
teams,  and  in  a  good  and  substantial  manner,  instead  of  covering  the 
same  with  stone  orgravel. 

(51.)  Sbo.  XXXXY.     That  all  turnpikes  and  plank  roads  shall  be  width  and  gnd* 
opened  not  exceeding  sixty  feet  wide,  thirty  feet  of  which  shall  be 
eleared  of  brush  and  logs,  and  at  least  sixteen  feet  shall  be  made  an 
artificial  road,  composed  of  stone,  gravel,  wood,  or  other  convenient  ma- 
terials, well  compact  together,  in  such  manner  as  to  secure  a  firm,  even 
and  substantial  road;  and  in  no  case  shall  the  ascent  in  any  such  turn- 
pike or  plank  road,  be  greater  than  five  degrees :  Provided,  that  no  Ton  gBtM  mm 
company  or  association  of  individuals,  which  has  been  or  may  hereafter  *°'^'^^ 
be  incorporated  for  the  purpose  of  making  any  turnpike  or  plank  road, 
shall  be  authorized  to  erect  or  keep  up  any  toll  gate,*  or  receive  tolls, 
within  the  corporate  limits  of  any  incorporated  city,  town  or  village,  or 
irithin  eighty  rods  of  such  limits. 

(52.)  Beo.  XXXY.  That  so  soon  as  any  turnpike  or  plank  road  ToUgstet. 
company  shall  have  completed  any  such  turnpike  or  plank  road,  as 
iforesidd,  or  any  part  thereof,  not  less  than  five  miles  together,  in  any 
part  of  the  route,  and  so  from  time  to  time  as  often  as  five  miles  in  aa- 
dition  shall  be  completed,  adjoining  any  five  miles  previously  completed,^ 
the  commissioners  of  the  county  in  which  such  finished  road  lies,  or  in 

ient  M  a  otom  bill  in  the  o&se  already  pending  before  it,  and  to  proceed  therein  as  if 
the  said  bill  had  been  thns  originally  filed. 

8co.  5.  That  whenerer  any  bill  or  bills,  filed  under  the  prorisions  of  the  principal  Proceedings  in 
aet  to  which  this  is  an  amendment,  is  or  are  now  pending  in  the  eoort  of  common  suit, 
pleas  of  two  or  more  counties,  it  shall  be  the  duty  of  the  said  courts  respectively,  to 
comply  with  the  provisions  of  the  third  and  fourth  sections  of  this  act,  as  well  in 
regurd  to  all  amended,  supplemental,  and  cross  bills,  as  to  the  original  bills,  and  of 
the  court  into  which  the  cause  or  causes  shall  be  thus  brought,  to  order  notice  of  the 
pendency  of  the  same,  according  to  the  provisions  of  the  second  section  hereof,  and 


of  the  stage  of  proceedings  which  the  said  cause  or  causes  shall  have  attained. 
Sio.  6.    That  the  provisions  of  this  act  shall  imply  in  all  respects,  as  well , 
superior  and  commercial  courts  of  Cincinnati,  t4l superior  court  of  Cleveland,  and 


all  other  courts  hereafter  to  be  established,  as  to  the  courts  of  common  pleas  of  the 
several  counties. 

Sbc.  7.    That  the  costs  of  notification  and  other  necessary  cost  incurred  in  any  of  Costs, 
the  causes  mentioned  in  this  act  shall  be  taxed  and  paid  out  of  the  tolls  collected  bv 
the  receiver  as  aforesaid,  and  all  other  costs  incurred  in  such  causes  shall  be  taxed, 
at  the  discretion  of  the  court,  according  to  the  usages  of  chancery. 

Sbo.  8.  That  all  acts  and  parts  of  acts  inconsistent  herewith,  be  and  the  same  Acts  lepealed, 
are  hereby  repealed :  Provided,  nothing  herein  contained  shall  be  construed  to  de-  MTlng,  etc. 
prive  the  creditors  of  any  turnpike  company  of  the  benefit  of  the  act  passed  Uie 
eighth  day  of  February,  in  the  year  eighteen  hundred  and  forty-seven,  entitled  "  an 
act  for  the  relief  of  creditors  of  turnpike  companies,  in  which  the  state  is  a  stock- 
holder," or  of  the  right  of  any  company  to  have  its  road  surrendered  to  it  whenever 
the  creditors  thereof,  or  the  requisite  number  of  them,  shall  have  availed  themselves 
of  the  last  named  act. 

An  Act  requiring  tompfke  and  other  Joint  stock  companies,  in  which  the  state  to  a  stockholder,  to 
report  annually  to  the  auditor  of  state. 

[AuMd  JTaroft  19, 1850.    49  9oL  Bat,  61,} 

Sbo.  1.  That  the  president  and  the  secretary  or  treasurer  of  each  turnpike  com-  Annuel  nporta 
pany,  or  other  joint  stock  company  in  which  the  state  is  a  stockholder,  shall  hereafter 
report  to  the  auditor  of  state,  before  the  first  day  of  December,  annually,  a  correct 
statement  of  the  affairs  of  said  company,  in  such  form  as  the  auditor  shall  prescribe ; 
and  the  auditor  shall,  before  the  first  day  of  January,  annually,  present  copies  of 
such  report  to  the  general  assembly,  with  such  tables  and  information  as  he  may  deem 
proper. 

8  See  also  sees.  (130),  (191)  and  (193)  of  this  Chapter. 
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ease  the  same  lies  in  two  or  more  oounties,  the  commissioners  of  either 
of  said  couDties,  shall,  on  the  application  of  the  agent  of  the  company, 
appoint  three  judicious,  disinterested  freeholders,  who  shall,  on  oath,  or 
affirmation,  examine  the  same,  and  report  their  opinion  to  the  commis- 
sioners, in  writing;  and  if  such  report  shall'state  the  road,  or  such  part 
thereof,  to  be  completed  agreeably  to  the  proyisions  of  this  act,  the 
commissioners  shall,  by  license  in  writing,  authoriie  the  company  to 
erect  gates,  at  suitable  distances,  ited  demand  and  receive,  of  persons 
traveling  such  road,  the  tolls  allowed  by  law;  and  in  case  it  should 
happen  that  said  commissioners,  or  either  of  them,  should  be  stock- 
holders in  the  turnpike  or  plank  road  company,  making  application  as 
aforesaid,  the  duties  hereby  required  of  them  shall  devolve  upon  the 
probate  judge  or  judges  of  the  county  or  counties  aforesaid;  and  if 
such  probate  judges,  or  either  of  them,  should  be  stockholders,  as  afore- 
said, such  duties  shall  devolve  npon  the  common  pleas  judge  of  the 
district  in  which  such  road  may  he,  or  the  district  judge  of  any  of  the 
districts  in  which  such  road  may  lie,  in  case  the  same  lie  in  two  or  more 
districts. 
Ai  unended  and  (^3.)  8aa  XXX VX  Every  turnpike  or  plank  road  company  entitled  to 
took  e&ct  March  charge  toll  M  aforesaid,  shall  be  authorized  to  receive  from  persons  travel 
ROMoJ  toiL *  ^^  ^  ^^  ^^  using  said  road  the  following  tolls  for  every  ten  miles  travel  on 
such  road,  and  in  the  same  proportion  for  any  less  distance,  to-wit :  For  every 
four  wheeled  carriage,  drawn  by  one  horse  or  other  animal,  fifteen  cents, 
and  for  each  additional  animal,  five  cents ;  for  every  sled  or  sleigh  drawn  by 
one  horse  or  other  animal,  five  cents,  and  for  each  additional  animal,  five 
cents;  for  every  horse  andxider,  five  cents;  for  every  horse,  mule  or  ass,  six 
months  old  or  upward,  one  cent;  for  every  head  of  sheep  or  hogs,  one  half 
cent ;  for  every  stage  coach,  drawn  by  four  horses  or  other  animals,  fifty 
cents ;  for  every  two  wheeled  carriage,  drawn  by  one  horse,  mule  or  other 
animal,  ten  cents:  Provided,  Ihat  any  person  or  persons  goin^  to  and  from 
public  worship  on  the  sabbath,  funerals,  militia  musters,  elections,  jurymen 
goins;  to  and  tVom  court,  the  troops  and  armies  of  Uie  United  States  and 
of  this  state,  may  pass  on  any  such  turnpike  or  plank  road  free  from 
toll;  provided  further,  that  all  turnpike  companies  organized  under  this 
act,  whose  roads  lead  from  cities  of  the  first  class,  and  whose  capital  stock 
shall  .be  made  up  entirely  by  private  subscriptions,  shall  be  autnorized  to 
collect  toll  from  all  persons  4fi^i^  funeral  carriages  or  other  vehicles  at- 
tending such  funeral,  over  their  road,  at  the  same  rate  as  they  are  now  an- 
horised  by  law  to  charge  on  similar  carriages  and  vehicles,  passing  throu^ 
a  toll  gate,  located  wi&in  five  miles  of  any  such  ci^  of  the  first  class,  ex- 
cept from  the  person  or  persons  driving  the  hearse  and  the  first  four  accom- 
panying carriages.  (I 
■vMiQBartoOi.  (^^O  Sxc.  XXXVn.  That  if  any  person  or  persons,  using  any 
8U<m  turnpike  or  plank  road  shall,  with  intent  to  defraud  any  such  turn- 
pike or  plank  road  company,  or  to  evade  the  payment  of  toll,  pass 
through  any  private  gate  or  bars,  or  along  any  other  ground  near  any 
turnpike  or  plank  road  gate,  which  shall  be  erected  in  pursuance  of  this 
act,  or  shall  practice  any  fraudulent  means,  with  intent  to  evade  or 
lessen  the  payment  of  such  toll,  each  and  every  person  concerned  in 
«ny  such  fraudulent  practices  shall,  for  every  such  ofifense,  forfeit  and 
pay  to  the  president,  directors  and  company  owning  such  turnpike  or 
plank  road,  the  sum  of  five  dollars,  to  be  recovered  with  costs  of  suit, 
before  any  justice  of  the  peace  of  Uie  county  in  which  such  ofiense  may 
have  been  committed,  without  stay  of  execution :  Provided,  nothing  in 
this  act  shall  be  so  construed  as  to  prevent  persons  using  any  such  road 
between  the  gates  for  common  purposes,  b 
Mito  ttoiMt  ud  (55.)  Sbo.  XXXVIII.  That  all  turnpike  and  plank  road  companies 
toUboMda.  hereafter  to  be  incorporated,  as  contemplated  by  this  act,  shall  put  up 

a  post  or  stone  at  the  end  of  eaoh  mile,  with  the  number  of  miles  from 
some  noted  point  or  place,  at  one  end  of  the  turnpike  or  plank  road, 

(•)B«96aled.   Supplied,  Sap.  147.         (»)  Bepealad.   Sapplfcd,  Sup.  141. 
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fidrly  cat  or  painted  thereon ;  and  also,  in  a  conspicnons  place  near  eacli 
gate,  shall  be  placed  a  board  with  the  rates  of  toll  painted  thereon;  and 
no  toll  shall  be  demanded  unless  such  rates  are  kept  np. 

(56.)  Seo.  XXXIX.  That  if  any  toll  gatherer  on  any  turnpike  or  DetafadngBiMm 
plimk  road  shall  unreasonably  detain  any  passenger  after  the  toll  has  S^Juto^&oT 
Deen  paid  or  tendered,  or  shall  demand  or  reoeiye  greater  toll  than  shall 
be  allowed  by  law  on  such  road,  he  shall,  for  every  snch  offense,  forfeit 
mod  pay  a  sum  not  ezceedins  twenty  dollars,  to  be  recoyered  with  costs 
of  suit,  before  any  justice  of  the  peace  having  competent  jurisdiction 
ihereof,  without  stay  of  ezaontion:  Provided,  no  suit  shall  be  com- 
menced against  any  toll  gatiierer  for  any  offense  committed  or  penalty 
incurred  under  this  section,  unless  the  same  shall  be  commenced  within 
twenty  days  from  the  time  of  committing  or  incurring  the  same;  and 
the  defenoant  or  defendants  in  any  such  suit  or  action  may  plead  the 
general  issue,  and  give  this  act  and  special  matter  in  evidence.  Beooid  of  cspok 

(57.)  Seo.  XL.  That  every  turnpike  or  plank  road  company  here-  •~»  ***^  ••^ 
after  to  be  incorporated,  as  contempkled  by  this  act,  shall  cause  to  be 
kept  a  fair  and  accurate  account  of  the  whole  expense  of  making  any 
such  turnpike  or  plank  road,  with  the  expenses  of  toll  gatherers,  and 
all  other  necessary  agents  or  officers  whom  the  company  may  find  it 
convenient  to  employ,  and  also  a  fair  and  accurate  account  of  the 
amount  of  toll  received,  and  the  books  of  every  such  company  shall 
always  be  open  for  the  inspection  of  the  commissioners  of  any  county 
through  which  such  road  may  pass,  or  of  the  agent  of  the  general  as- 
sembly of  the  state;  and  if  any  turnpike  or  plank  road  company  shall 
neglect  or  reftu^e  to  exhibit  their  accounts,  agreeably  to  the  provisions 
of  this  section,  when  thereunto  required  by  such  commissioners,  or  the 
agent  of  the  general  assembly,  all  the  rights  granted  by  this  act,  incor- 
porating such  company,  shall  cease  and  determine. 

(58.)  Seo.  XLL  That  if  any  turnpike  or  plank  road  company  TtShmtokMf 
shall  fail  to  keep  its  road  in  repair,^  for  five  days  successively,  any  '^'^  ^  "^p^* 
person  may  file  a  complaint,  in  writing,  before  any  justice  of  the  county, 
setting  forth  tiie  nature  of  the  defect  complained  of,  designating  the 
place  in  the  road  where  it  exists;  and  it  shall  be  the  duty  of  saicf  jus- 
tice to  appoint  two  disinterested  persons  as  inspectors,  to  meet  at  the 
place  complained  of,  within  five  days;  and  of  tiie  time  and  place  of 
meeting  reasonable  notice  shall  be  given  to  the  gate  keeper  nearest  the 
place  of  meeting;  and  the  inspectors  shall  then  examine  into  the  truth 
of  the  matter  complained  of,  and  if  they  shall  find  the  complaint  to  be 
true,  they  shall  send  a  certified  copy  of  Uie  complaint,  and  of  their  find- 
ing thereon,  to  the  keeper  of  each  of  the  eates  between  which  such 
defective  place  shall  be,  and  thereafter  no  toU  shall  be  received  at  such 
gates  for  the  intermediate  diftance,  until  the  parts  of  the  road  com- 
plained of  shall  be  fullv  repaired ;  and  if  the  keeper  of  such  gate  shall 
demand  and  receive  toll,  contrary  to  the  provisions  of  this  act,  he  shall 
be  liable  to  pav  the  sum  of  five  dollars  to  the  party  injured,  to  be  re- 
covered by  action  of  debt,  before  any  justice  of  the  peace  having  juris- 
diction ;  and  the  company,  moreover,  shall  be  liable  to  any  person  in- 
jured, for  damages  sustained  by  reason  of  such  ]:oad  beine  suffered  to 
remain  out  of  repab  by  the  neglect  of  the  company;  and  uie  inspectors 
and  justice  of  the  peace  shall  be  entitied  to  receive  one  dollar  per  day 
fbr  tiieir  services,  which  shall  be  paid  by  the  company,  if  the  complaint 

ISee,  M  to  roads  incorporated  prior  to  the  passage  of  this  act,  sees.  (194)  to  (197) 
of  this  Chapter.  Whether  the  section  to  which  this  note  is  appended  was  intended 
to  apply  to  roads  prerioasly  incorporated,  I  do  not  know;  hut  if  it  does,  then  leof. 
(194)  to  (197)  of  this  Chapter  are  superseded 
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be  sustained,  and  if  it  fail,  then  by  the  complainant;  and  to  the  amount 

80  taxed  shall  be  added  the  expense  of  sending  the  notice  to  the  gate 

keepers,  as  required  [byl  this  act,  which  shall  be  paid  as  aforesaid,  a 

Vaam^j^bowd      (59.)  Seo.  XLII.     That  in  case  of  any  vacancy  by  death,  resigna- 

*        tion  or  otherwise,  in  any  board  of  directors  of  any  railroad,  turnpike 

or  plank  road  company,  it  shall  be  lawful  for  the  remaining  directors 

to  appoint  a  director  to  fill  such  yacancy,  and  the  person  so  appointed 

shall  be  a  director  of  such  company  until  the  next  succeeding  stated 

election,  and  until  his  sucoessor  shall  be  elected  and  qualified,  h 

How  two  or  more      (60.)  Seo.  XLIII.     That  whenever  two  or  more  turnpike  or  plank 

^SSS^Sut^     road  companies  desire  to  consolidate  themselves  into  a  single  corpora* 

tion,  they  are  hereby  authorized  and  empowered  so  to  do,  in  the  same 

manner,  and  subject  to  the  same  rules,  as  provided  in  the  twenty-firsty 

twenty-second  and  twenty-third  sections  of  this  act,  relative  to  the 

consoUdation  of  railroad  companies. 

TO  CEBAIE  AND  BBG1TLATS  MAQNETIO  TSLEGRAPHIO  C0MPANIS8.1 

How  t^gmphio  (61^)  Seo.  XLIV.  That  whenever  any  number  of  persons,  as  re- 
STSSed."*  "^  quired  by  the  first  section  of  this  act,  associating  to  form  a  company, 
^r  the  purpose  of  constructing  any  line  or  lines  of  magnetic  telegraph, 
ihey  shall,  under  their  hands  and  seals,  make  a  certificate,  which  they 
shall  specify  as  follows:  First,  the  name  assumed  by  such  company, 
and  by  which  it  shall  be  known ;  second,  the  termini  of  said  line  oi 
lines,  and  the  counties  through  which  the  same  shall  pass;  third,  the 
amount  of  capital  stock  necessary  to  construct  said  line  or  lines  of 
telegraph,  and  the  amount  of  each  share ;  such  certificate  shall  be  ac- 
knowledged, certified,  and  forwarded  to  the  secretary  of  state,  recorded 
and  copied  in  the  same  manner  as  provided  in  the  second  section  of 
this  act  for  the  incorporation  of  railroad  companies ;  and  when  so  in- 
corporated, are  hereby  authorized  to  construct  a  line  or  lines  of  mag- 
netic telegraph,  as  may  be  named  in  their  certificate  of  incorporation, 
and  by  the  name  and  style  provided  in  said  certificate  shall  be  deemed 
a  body  corporate,  with  succession,  and  they  and  their  associates  to  have 
the  same  general  powers,  as  is  provided  in  the  third  section  of  this  act^ 
and  shall  be  subject  to  all  the  restrictions  hereafter  provided. 
BoiMcriptioii  and  (62.)  Sec.  XLV .  The  persons  named  in  the  certificate  may,  at  any 
"  "^  time  open  the  books  for  subscription  to  the  capital  stock  of  uie  com- 

pany, and  when  at  least  ten  per  centum  shall  have  been  subscribed,  a 
meeting  shall  be  called,  b^  notice  being  given  by  any  one  of  the  cor- 
porators, for  thirty  days,  in  some  newspaper  printed  in  each  county, 
through  whicl^  such  magnetic  telegraph  may  pass,  if  a  paper  is  pub 
lished  in  each  county,  at  which  meeting  ^ere  shall  be  elected  by  ballot^ 
three  directors,  who  shall  continue  in  office  until  the  first  annual  meeting 
of  the  stockholders  thereafter. 
AABoai^  BMetbic  (62.^  Sec.  XLYI.  There  shall  be  a  meeting  of  the  stockholderf 
^^.^,-u^,^  annually,  at  a  place  designated  by  said  directors,  when  a  president 
three  directors,  a  secretary  and  treasurer  shall  be  chosen,  who  shall 
hold  their  office  until  the  next  annual  election,  and  until  their  suc- 
cessors are  duly  chosen.  The  stockholders  at  their  annual  meeting, 
may,  from  time  to  time,  adopt  such  regulations  and  by-laws  for  the 
management  of  the  business  of  the  company,  as  they  may  see  proper: 
and  may  change  at  any  time,  the  time  and  place  of  holding  the  annual 
election.  Special  meetings  of  the  stockholders  may  be  called  for  the 
transaction  of  business,  by  the  directors. 

1  For  the  former  laws  relating  to  telegraph  oompaniesi  see  act  of  January  ft,  1S48 
46  ▼•  Stat.  25,  and  the  act  of  Febmaxy  8, 1847,  45  t.  Stat.  34. 

(a)  Bepealed.   Bapplied.  Sap.  UO  to  1fi3.         (6)  Bepealed.   SappUed.  Sop.  lU. 
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(64.)  Sec.  XLYII.    The  corporation  hereby  created,  is  authorized  ^ji^nifftUMfm  of 
to  construct  said  telegraph  line  or  lines,  from  point  to  point,  along  and  '^'^ 
upon  any  of  the  pubBo  roads,  by  the  erection  of  the  necessary  fixtures, 
including  posts,  piers  and  abutments  necessary  for  the  wires:  Proyided, 
(hat  the  same  shall  not  incommode  the  public  in  the  use  of  said  roads 
or  highways. 

(65.)  Sec.  XL  VIII.    That  wheneyer  two  or  more  telegraph  compa-  Two  or  mow  com. 
Dies  desire  to  consolidate  themselves  into  a  single  corporation,  they  are  p*°^?^-^ 
hereby  authorized  and  empowered  so  to  do,  in  the  same  manner  and 
subject  to  the  same  rules  as  are  provided  in  the  twenty-first,  twenty- 
second,  and  twenty-third  sections  of  this  act,  relative  to  the  oonsolidla- 
tion  of  hdlroad  companies. 

TO  CREATE  AND  BEGUXiATB  GAB  LIGHT  AND  WATER  COMPANIES.^ 

(66.)  Sec.  XLIX.  That  whenever  any  number  of  persons,  as  re-  How  gM  and  w» 
quired  by  the  first  section  of  this  act,  associate  to  form  gas  light  and  ^^j^^^JS^ 
water  companies,  for  the  purpose  of  supplying  gas  for  lighting  the 
streets,  and  public  and  private  buildings  of  any  city,  town  or  village 
of  this  state,  or  for  the  purpose  of  supplying  the  inhabitants  of  any  city, 
town  or  village  with  water,  they  shall,  under  their  hands  and  seals,  make 
a  certificate  which  shall  specify  as  follows :  The  name  of  said  company,  and 
by  which  it  shall  be  known ;  the  object  for  which  such  company  shall  be 
formed ;  the  amount  of  the  capital  stock  of  such  company ;  the  number 
of  shares  of  which  the  said  stock  shall  consist,  and  the  names  of  the 
town,  city  or  village,  and  county,  in  which  the  operations  of  such  com- 
pany are  to  be  carried  on;  such  certificate  shall  be  acknowledged,  certi- 
fied and  forwarded  to  the  secretary  of  state,  recorded  and  copied  in  the 
same  manner  as  is  provided  in  the  second  section  of  this  act;  and 
[when]  so  incorporated,  they  are  hereby  authorized  to  carry  on  the 
operations  named  in  such  certificate  of  incorporation,  and  by  the  name 
and  style  provided  in  such  certificate  shall  be  deemed  a  body  corporate, 
with  succession,  and  they  and  their  associates  to  have  the  same  general 
corporate  powers  as  is  provided  in  the  third  section  of  this  act,  and 
shall  be  subject  to  all  the  restrictions  hereafter  provided.  H 

(67.)  Sec.  L.  That  whenever  ten  per  centum  of  the  capital  stock  iMraotai. 
of  such  company  shall  be  subscribed  and  paid  in,  said  corporators,  or 
any  of  them,  shall,  in  some  newspaper  published  in  the  county,  give 
notice  of  the  time  and  place  for  holding  a  meeting  for  the  election  of 
five  directors,  and  the  election  shall  be  made  by  the  stockholders  at- 
tending for  such  purpose,  either  personally  or  by  proxy,  and  each  share 
of  capital  stock  shall  be  entitled  to  one  vote ;  said  election  to  be  super- 
intended by  one  or  more  of  said  corporations  [corporators]. 

(68.)  Seo.  LI.  There  shall  be  a  president  of  such  company,  who  Offlom. 
shall  be  designated  from  the  number  of  directors,  and  also  such  subor- 
dinate officers  as  the  company,  by  its  by-laws,  may  designate,  who  may 
be  elected  or  appointed,  and  required  to  give  such  security  for  the 
fiiithful  performai^ce  of  the  duties  of  their  office,  as  the  company,  by 
its  by-laws,  may  require;  for  which  purpose  such  company  shall  have 
the  power,  and  are  nereby  authorized  to  make  such  rules,  regulations 
and  by-laws  as  may  be  necessarv  for  their  regulation,  not  inconsistent 
with  the  constitution  and  laws  of  this  state. 

(69.)  Seo.  LII.    There  shall  be  an  annual  meeting  of  the  stock- 

1  For  prior  laws  relating  to  e&s  light  companies,  see  act  of  January  17, 1851,  49 
▼.  Stat.  88— Onrwen,  ehap,  1074,  and  the  act  of  March  21,  1851,  49  y.  Stat.  120— 
Oorwen,  ohap.  1112. 

(•)  Bfpeatod.   bvppUed,  Snp.  IflT. 
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Aniniti  needng  holders,  at  a  place  designated  by  said  directors,  for  the  purpose  of 
%i  ■toekhoiden.  electing  officers,  who  shall  hold  their  offices  until  the  next  annual  elec- 
tion, and  until  their  successors  are  duly  chosen ;  said  officers  shall  have 
Ihe  general  superintendence  of  the  affiurs  of  the  company,  and  the 
management  of  its  business,  and  may  call  special  meetings  of  ihB 
stockholders  for  the  transaction  of  business. 
^Jjj^i"  (70.)  Sbc.  LIII.    Any  corporations  formed  under  this  act  shall 

*""~  haye  Aill  powers,  if  a  gas  company,  to  manufacture  and  sell,  and  to 

famish  such  quantities  of  gas  or  water  as  may  be  required  in  the  city, 
town  or  village  where  located,  for  public  and  private  buildings,  or  for 
other  purposes ;  and  such  corporation  shall  have  power  to  lay  con- 
ductors, for  conducting  water  or  gas  through  the  streets,  lands,  alleys 
and  sauares,  in  such  city,  town  or  village,  with  the  consent  of  the  mu- 
nicipal authorities  of  said  city,  town  or  village,  and  under  such  leason- 
able  regulations  as  they  may  prescribe,  a 
ij  (71.)  Seo.  LIY.  The  municipal  authorities  of  any  city,  town  or 
MmtaMifcftrgMor  yjUjige^  j^  which  any  gas  light  or  water  companjr  shall  be  organised 
under  tiiis  act,  are  hereoy  authorised  to  contract  wiih  any  such  corpo- 
ration, for  the  lighting  or  supplying  with  water,  the  streets,  landa, 
lanes,  squares  and  public  places  in  any  sui^  ci<y,  town  or  village.  U 

TO  0BS1.TB  AND  BEGXTLATS  BBIBaS  OOMPANIES. 

Bow  bride*  oon-  (72.)  Sso.  LY.  That  whenever  any  number  of  persons,  as  named 
g^^majbeort-  i^  the  first  section  of  this  act,  associate  themselves  together  for  the 
purpose  of  constaructing  a  bridge  over  any  of  the  steeams  of  water  in 
this  state,  they  shall,  under  their  hands  and  seals,  make  a  certificate 
specifying  the  amount  of  capital  stock  necessary,  the  amount  of  each 
snare,  the  place  where  said  oridge  is  to  be  built,  and  on  what  stream ; 
said  certificates  shall  be  acknowledged,  certified,  and  forwarded  to  the 
secretary  of  state,  recorded  and  copied  as  is  provided  in  the  seocmd 
section  of  this  aot^  and  when  so  incorporated,  tney  are  hereby  author- 
ised to  carry  on  the  operations  named  in  said  certificate  of  incorpora- 
tion, and  by  the  name  and  style  provided  in  such  certificate  shall  be 
deemed  a  body  corporate,  with  succession ;  and  ihey  and  their  asso- 
ciates, successors  and  assigns,  shall  have  the  same  general  corporate 
powers  as  are  provided  in  the  third  section  of  this  act,  and  subject  to 
all  the  restrictions  hereafter  provided;  but  in  all  cases,  the  banks  on 
both  sides  of  the  stream  where  the  said  bridge  k  to  be  built,  shall  be 
owned  by  said  company,  or  that  they  obtain  in  writing  the  consent  of 
the  owner  or  owners  of  the  banks  where  the  said  bridge  is  to  be 
erected,  to  erect  the  said  bridge  as  aforesaid,  unless  the  said  banks  at 
such  point  shall  be  in  a  public  highway. 

(73.)  Seo.  LVI.  That  the  corporators  herein  named  shall  open  the 
books  of  the  said  company  for  subscription  to  the  capital  stock  of  said 
bridge,  and  so  soon  tiiereafter  as  ten  per  .cent,  of  the  capital  shall  be 
subscribed,  they  shall  call  a  meeting  of  the  persons  who  have  sub- 
scribed stock  as  aforesaid,  and  shall  then  and  ihere  proceed  to  elect  five 
directors,  who  shall  be  stockholders  in  the  said  company,  who  shall 
hold  their  offices  as  such  directors  for  one  year  from  and  after  said 
election,  and  until  their  successors  are  elected  and  qualified,  one  of 
whom  shall  be  president,  and  one  treasurer,  and  one  secretary,  to  be 
named  on  the  tickets  when  voted  for  by  the  stockholders  as  aforesaid; 
each  stockholder  shall  be  entitied  to  one  vote  for  each  and  every  share 
of  stock  that  he  may  own,  and  after  the  first  election  no  stockholdei 
shall  be  entitled  to  a  greater  number  of  votes  than  the  number  of 
shares  that  he  may  have  paid  into  the  said  company. 
U)ItopMM.  Soppttad,  s«».  m. 
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(74.)  Sbg.  LVn.  19iat  the  treasurer  of  the  said  company,  before  TrMunuw. 
entering  upon  the  duties  of  his  office,  shall  enter  into  a  bond,  with  good 
and  sufficient  security,  to  be  approved  of  by  the  said  board  of  directors, 
payable  to  the  said  company,  conditioned  for  the  faithM  performance 
of  all  and  singular  the  duties  of  his  said  office,  and  that  ne  will  well 
and  truly  account  for,  and  pay  oyer  to  the  said  company  all  moneys 
and  property  that  shall  from  time  to  time  come  into  his  hands  by  virtue 
of  his  said  office,  and  that  he  will  use  due  and  proper  dilieence  to  col- 
lect ^11  moneys  and  demands  that  from  time  to  time  shall  be  due  and 
owing  to  the  said  company,  which  shall  be  his  duty  by  law  to  collect 

(75.)  Skc.  LYIII.  The  president  shall  preside  at  all  meetings,  when 
present,  and  not  otherwise  incapacitated,  in  which  case,  or  in  case  of  his 
absence,  the  board  of  directors  shall  choose  a  president  from  among 
their  number,  who  shall  perform  the  duties  of  the  president  at  suoh 
meeting,  and  perform  such  other  duties  as  may,  from  time  to  time,  be 
pointed  out  by  the  by-laws  and  the  rules  of  said  company. 

(76.)  Seo.  LIX.  The  secretary  shall  ke^  a  record  of  all  meetings 
of  the  board  of  directors,  and  other  proceedings  of  said  company,  not 
required  to  be  performed  by  any  other  officers  of  the  said  board,  and 
perform  such  other  and  further  duties  as  may  be  assigned  him,  firom 
time  to  time,  by  the  rules  and  by-laws  of  the  said  company. 

(77.)  Sso.  LX.  That  the  said  company  shall  have  power,  from  time  to  ^j^m. 
time,  at  any  regular  meeting  of  the  board  of  directors,  to  make,  alter  or 
change  such  by-laws  and  rules  for  the  goyemment  of  the  said  company. 

(78.)  Sso.  LXI.  That  the  company,  j^reyious  to  receiving  any  tolls  tmi  bond, 
upon  said  bridge,  shall  set  up  and  keep  m  a  conspicuous  plaoe  on  the 
said  bridge  a  board,  on  which  shall  be  written,  painted  or  printed,  in  a 
plain  and  legible  manner,  the  rates  of  toll,  which  rates  of  toll  shall 
have  been  prescribed  by  the  court  of  common  pleas  of  the  proper 
county;' and  if  any  company  shall  domand  and  receive  any  greater  rate 
of  toils  than  the  rate  prescribed  by  said  court,  they  shall  be  subject  to 
a  fine  of  ten  dollars. 

(79.)  Seo.  LXII.    That  the  compensation  of  the  president  and  OompanMttoii  of 
other  officers  of  such  company,  shall  oe  regulated  and  fixed  by  the  ^'"^^'^ 
roles  and  by-laws  of  such  company  firom  time  to  time. 

to  crxate  and  bsgitlatb  manufaotubing  oompaniss.^ 
(80.)  Sec.  LXIII. 

That  whenever  any  number  of  persons,  as  named  in  the  first  see-  How  mamiftotar- 
tion  of  the  act,  to  which  this  is  an  amendment,  associate  themselves  to-  ^  ^S«m^ 
gether  for  the  purpose  of  engaging  in  the  business  of  manufacturing,  they  STameiidedA^ 
shall,  under  their  hands  and  seal,  make  a  certificate  specifying  the  amount  iSt  uui  took  «£bi 
of  capital  stock  necessary,  the  amount  of  each  share,  the  name  of  the  plaoe  J'^^  ^^^'  ^ 
where  said  manu&otoring  establishment  or  any  branch  thereof  having  a 
plaoe  of  doing  business  shall  be  located,  the  name  and  style  by  whioh  suoh 
mannfacturing  establishment  shall  be  known ;  said  certificate  shall  be  ao- 

1  The  following  laws  were  in  force  prior  to  the  paseage  of  the  act  to  whioh  this  note 
Is  annexed,  and  are  still  in  force  as  to  companies  organized  thereunder,  prior  to  the 
adoption  of  the  eonstitntion  of  1861 : 

XANXnPAOTURINa  OOMPANISB. 

An  Act  relatlTe  to  Inoorporetkmf  for  mannfhctoring  and  other  purposes. 
[PkiMd  AbnMTV  9f  1846.    UvoLBtaLV!.] 

Bao.  1.    That  at  any  time  when  five  or  more  persons  shall  he  desirons  of  forming  How  ocgsnJisd, 
a  eompanj  for  the  porpose  of  mannfactaring  woolev, cotton  or  linen  goods, or  yams;  snd  gsnend  pow 
or  for  the  purpose  of  making  glass,  iron  from  ore,  bar  or  other  iron,  steel,  or  mann*  «■• 
liMtares  of  wire,  or  brass,  sheet  copper,  sheet  lead,  shot,  white  lead,  red  lead  j  or  of 
■annCsetoring  claj  or  earthy  wooa  or  iron,  into  articles  for  any  use;  or  for  the  p«r 

>See  note  pest  p.  823. 
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knowledged)  certified,  and  forwarded  to  the  secretary  of  state,  recorded  and 
copied,  as  is  provided  in  the  second  section  of  the  act,  to  which  this  is  ao 
amendment,  and  a  copy  of  such  certificate  duly  authenticated  by  the  secre- 
tary of  state,  shall  be  forwarded  b^  him  to  the  recorder  of  every  county  in 
which  such  manufacturing  estabbshment,  or  any  branch  thereof,  having  a 
place  of  doin^  business,  may  be  situate;  and  every  such  certificate  shall  be 
recorded  by  tne  recorder  of  deeds,  in  a  book  to  be  provided  for  that  pur 

poB6  of  mannfaotarinff  pins,  battoas ;  or  for  the  purpose  of  manafaotariDg  morocoo, 
or  other  leather ;  or  K>r  mining  business ;  or  for  the  manafacture  of  any  two  or 
more  of  such  articles ;  and  shall  make,  sign  and  acknowledge,  before  a  jastioe  of  the 
peaoe,  a  oertiflcate  in  writing,  in  which  shall  be  stated  the  corporate  name  of  said 
company;  the  objects  for  which  such  company  Is  formed;  the  amount  of  the  capital 
stooK  of  such  company ;  the  number  of  shares  of  which  the  stock  shall  consist,  and 
the  price  of  each  share ;  the  number  of  trustees  and  directors,  their  names,  who  shall 
manage  the  affairs  of  such  company  for  the  first  year,  and  the  name  of  the  place 
and  county  in  which  the  manufacturing  operations  of  the  company  shall  be  carried 
on ;  and  record  the  same  in  the  recorder's  ofBoe  of  the  county  in  which  said  company 
■hall  transact  its  business.  Such  persons  so  acknowledging  and  giving  said  cerifl* 
oate,  and  their  successors,  shall,  for  the  term  of  forty  years  next  after  the  recording 
of  such  certificate,  be  a  body  corporate,  by  the  name  stated  in  said  certificate ;  and^ 
by  such  name,  they  and  their  successors  shall  yearly  have  succession,  and  be  capable 
in  law  of  suing  and  being  sued,  pleading  and  being  impleaded,  answering  and  being 
answered  unto,  defending  and  being  defended,  in  all  courts  and  places,  in  all  manner 
of  actions,  suits,  complaUits  and  causes  whatsoever;  to  have  a  common  seal,  and  the 
same  to  alter  and  change ;  and  by  the  said  corporate  name  shall,  in  law,  be  capable 
of  buying,  purchasing,  holding,  and  conveying  any  lands,  tenements,  goods,  ma- 
chinery, wares  and  merchandise  whatever,  necessary  and  convenient  to  enable  tha 
said  company  to  carry  on  their  manufacturing  operations  mentioned  in  such  certi- 
ficate, or  that  said  company  may  take  or  receive  bona  Jide  in  the  payment  of  debts 
previously  contracted,  and  to  sell  and  dispose  of  the  same,  and  of  their  manufactured 
articles,  and  to  make  all  necessary  or  proper  contracts  for  carrying  on  the  operations 
of  said  company ;  and  may  make,  execute  and  deliver  mortgages  on  their  property, 
to  secure  payment  of  the  debts  of  said  company,  in  all  respects,  as  fully  as  may  be 
done  by  natural  persons. 

Sbc.  2.  That,  after  the  first  year,  the  property  and  concerns  of  said  company 
shall  be  controlled,  managed  and  conducted  oy  directors,  not  less  than  three  [nor] 
more  than  seven  in  number,  to  be  elected  by  ballot,  by  the  stockholders  in  said  com- 
pany, for  one  year,  on  the  first  Monday  of  January  in  each  year,  at  such  place  as 
shall  be  directed  by  the  by-laws  of  said  company ;  of  which  time  and  place,  at  least 
ten  days'  notice  shall  be  published  in  some  newspaper.  Such  election  shall  be  made 
by  such  of  the  stockholders  as  shall  attend  in  person,  or  by  proxy  in  writing,  for 
such  purpose ;  each  stockholder  shall  be  entitled  to  one  vote  for  each  share  of  stock 
so  ownea :  the  persons  having  the  greatest  number  of  votes  shall  be  declared  the 
directors.  In  case  the  election  shall  not  be  made  on  the  day  named,  the  said  corpor* 
ation  shall  not  be  thereby  dissolved,  but  an  election  may  be  had  at  any  other  time, 
agreeably  to  the  directions  of  the  by-laws  of  said  company ;  and  the  persons  once 
elected,  shall  hold  their  office  until  others  are  elected  and  qualified ;  and,  in  case  of 
the  death  or  resignation  of  one  or  more  of  said  directors,  the  survivors  shall  fill  the 
vacancy  until  the  next  election. 

Sm.  8.  The  said  directors  shall,  for  the  time  being,  have  power  to  make  and  pre- 
scribe such  by-laws,  rules  and  regulations,  respecting  the  management  and  control, 
and  disposition  of  the  stock  and  property  of  said  company,  as  they  may  deem  expe- 
dient and  proper,  not  inconsistent  with  Uie  constitution  and  laws  of  the  United  States 
or  of  this  state ;  shall  appoint  and  employ  as  many  officers,  clerks  and  servants,  for 
carrying  on  the  business  of  said  company,  as  shall  seem  proper,  and  the  same  to  re- 
move and  discharge,  from  time  to  time,  and  determine  their  duties,  and  the  salaries 
and  wages  to  be  paid  them. 

Sbo.  4.  The  amount  of  capital  stock  of  such  company  shall  not  be  less  than  five 
thousand  dollars,  nor  more  tnan  two  hundred  thousand  dollars  each,  and  shall  be 
paid  in  from  time  to  time,  and  in  such  sums  as  shall  be  required  by  the  trustees 
or  directors ;  and  if  any  stockholders  shall  fail  to  pay  the  amounts  so  required  to 
be  paid,  and  at  the  same  times  required,  the  stock  of  such  delinquent  stockholders, 
or  such  portions  thereof  as  may  be  so  required  to  meet  such  payment,  may  be  sold, 
by  the  said  trustees  or  directors,  at  public  auction,  after  twenty  days'  previous  notice 
of  the  time  and  place  of  sale ;  and  a  transfer  of  stock  so  sold,  made  by  the  trustees 
in  the  name  of  tne  holder  of  the  stock  shall  vest  a  good  valid  title  in  the  purchaser ; 
or  the  said  company  may  commence  and  prosecute,  in  any  court  of  competent  ju- 
risdiction, an  action  of  assumpsit  against  any  subscriber  for  stock  in  said  company, 
and  recover  judgment  for  the  amount  due  on  his  or  her  subscriptions,  with  interest 
thereon,  from  Uie  time  the  same  was  required  to  be  paid,  and  have  execution 
therefor. 

Sco.  5.    The  stock  of  said  company  shall  be  deemed  personal  estate,  and  may  be 
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pose,  in  every  counfy  in  which  snoh  manafaotoring  oompanj,  or  any  branch 
thereof,  may  be  located.  And  when  bo  incorporated,  every  such  company 
is  hereby  authorized  to  carry  on  the  manufacturing  operations  named  in 
said  certificate  of  incorporation,  and  by  the  name  and  style  provided  in  the 
said  certificate,  shall  be  deemed  a  body  corporate,  with  their  successors  and 
assigns,  shall  have  the  same  general  corporate  powers  provided  in  the  third 
^section  of  the  act,  to  which  wis  is  an  amendment,  and  be  subject  to  all  the 
restrictions  therein  contained. 

transferred  in  inoh  manner  m  shall  be  prescribed  by  the  by-laws  of  said  company :  Tnxmht  of  itock 
Provided,  that  notice  of  snoh  transfer,  in  a  plain  and  legible  hand  writing,  shall  be  etc 
oonspicnoasly  posted  np  in  the  office,  and  one  or  more  work  shops  of  the  said  com- 
pany, for  twenty  days  after  snch  transfer ;  and  the  person  so  transferring  his  stock 
shall  not  be  ezoneraced  f^om  his  individual  liability  previously  due  to  workmen,  as 
hereinafter  specified ;  bat  the  company  shall  retain  a  lien  on  all  stock  subscribed, 
until  the  whole  amount  subscribed  shaU  be  fully  paid ;  and  such  lien  may  be  enforced  . 
by  said  company  by  suit  in  chancery,  and  by  the  sale  thereof,  under  the  decree  of  the 
proper  court  of  chancery,  as  other  liens  are  or  might  be  enforced. 

8bo.  6.  That  for  every  debt  due  by  said  company  to  laborers  employed  by  said  Llabllitief  of 
eompany,  in  carrying  on  the  manufacturing  interests  of  said  company,  each  and  stookholdcn. 
every  stockholder  in  said  company  shall  be  liable,  and  may  be  sued  therefor,  in  a 
joint  action  brought  by  such  creditor,  or  mav  pay  the  same  without  such  suit ;  and 
on  payment  of  every  such  debt  or  judgment  by  any  one  or  moro  of  said  stockholders, 
he  or  they  paying  the  same,  or  his  or  their  representatives,  may  sustain  any  action, 
and  obtain  judgment  against  said  company,  for  the  amount  so  paid,  or  may  have 
contributions  of  the  other  stockholders  for  Ukc  amount  so  paid  by  suit  or  otherwise ; 
but  no  stockholder  shall  be  otherwise  liable  for  the  debts  of  said  company,  beyond 
the  amount  subscribed  as  aforesaid,  which,  at  the  time  of  any  such  suit  remains 
unpaid. 

dsc.   7.     No  note  or  obligation   given  by  any  stockholder,  whether  secured  by  What  Is  not  tapi> 
mortgage  or  otherwise,  shall  be  considered  as  payment  of  any  part  of  the  capital  tal  stock, 
stock ;  and  no  loan  of  money  shall  be  made  by  any  such  company  to  any  stockholder 
therein. 

8so.  8.  Said  company  may,  at  any  time,  by  a  vote  of  the  stockholders,  at  a  meet-  i>iMolntIoa. 
ing  called  for  that  purpose,  each  stockholder  having  due  notice  thereof;  discontinue 
their  business,  and  wind  up  their  affairs,  and  may  sell  and  dispose  of  their  corporate 
property ;  but  no  final  division  of  said  property,  or  the  proceeds  of  sale,  shall  be 
made  among  the  stockholders  of  said  company,  so  as,  in  any  wise,  to  'impair  the 
ability  of  said  company  to  pay  its  debts,  until  all  the  debts  of  said  company  are  first 
paid;  and  if  any  snch  final  division  shall  be  made  before  said  company's  debts  are 
all  paid,  the  directors,  or  officers  and  stockholders  of  said  company,  authorising  or 
making  such  division,  shall  be  held  personally  liable  to  each  and  every  creditor  for 
the  amount  of  the  debts  held  against  said  company,  in  any  proper  action  to  be 
brought  therefor. 

See.  9.  Dividends  of  the  profits  made  by  said  company  may  be  made  by  the  Dirldaads. 
trustees  or  directors  of  said  company,  every  six  months ;  but  no  such  dividends  shall 
be  made  while  said  company  may  be  in  an  insolvent  condition ;  and  for  all  dividends 
thus  made  and  paid  to  stockholders,  while  such  company  Is  in  an  insolvent  condition, 
the  trustees  or  directors  aforesaid  shall  be  liable  to  the  creditors  of  said  company ; 
and  it  shall  be  the  duty  of  the  trustees  or  directors  of  said  corporation  to  keep  correct 
accounts  of  their  transactions,  and  have  full  statements  of  the  condition  of  the 
affalrfl  of  said  company  made  out  and  exhibited  to  the  stockholders  of  said  company, 
as  often  as  once  in  each  year,  at  least  ten  days  before  the  day  of  election :  and  each 
stockholders  may,  at  all  reasonable  times,  have  access  to  the  books  of  said  company, 
to  examine  the  same,  and  under  such  rules  and  regulations  as  may  be  prescribed  by 
the  stockholders  or  directors. 

Sbc.  10.    The  corporation  created  and  established  by  this  act  shall  not,  at  any  Banking, 
time,  be  engaged  in  i>anking,  or  suffered  to  do  a  banking  business,  or  suffered  to  deal 
in  Mils  of  exohanffc,  except  when  the  same  are  given  or  received  bona  Jide  In  the 
transaction  of  business  connected  with  the  object  of  their  creation. 

Sic.  11.    Each  corporation  created  by  this  act,  and  the  property  thereof,  shall  be  How  taxed, 
subject  to  be  taxed  and  assessed  by  the  general  assembly,  in  the  same  manner  as  the 
property  of  individuals  may  be  taxed  and  assessed  by  the  laws  of  the  state. 

An  Act  to  amend  an  act  passed  Tebmary  9, 1846,  relative  to  incorporations  for  manufacturing  aad 

other  pnrpoeos. 

[Pumed  FtbnurgUylBiA.    46  voZ.  BbK.  49.] 

SlO.  1.    Be  it  e$uxeUd  by  iU  General  Auembly  of  ike  State  of  Ohio,  That  the  capital  How  capital 
stock  of  any  manufacturing  company  that  [is]  or  may  hereafter  be  formed  under  the  tnoreased. 
provisiom*  of  the  act  to  which  this  is  an  amendment,  may  be  increased,  from  time  to 
time,  in  sums  of  not  less  than  ten  thousand  dollars  at  a  time,  by  filing  a  certificate. 
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Directors.  (81.)  Sbc.  LXIV.     The  annual  meeting  of  the  etoekholders  shall 

be  held  on  the  first  Monday  of  January  in  each  year,  at  which  meeting 
the  directors  of  the  company  shall  be  elected,  and  such  other  lawfm 
business  done,  as  the  stockholders  shall  deem  necessary  and  proper; 
aad,  should  they  fail  to  elect  directors  at  the  annual  meeting,  they  shall 
hold  a  special  meeting  at  some  subsequent  time,  for  the  purpose,  by  , 
giving  thirty  days'  notice  thereof,  in  some  newspaper  of  general  circu- 
lation in  such  county.  The  direotors  shall  hold  their  offices  until  their 
successors  are  chosen  and  Qualified;  but  no  person  shall  be  a  director 
Preeideiit,  etc.  after  ceasing  to  be  a  stocknolder.  Immediately  after  the  election,  the 
direotors  shall  elect  one  of  their  number  president  of  the  corporation, 
and  may  appoint  such  other  officers  and  agents  as  they  may  deem 
proper,  to  transact  their  business,  and  prescribe  the  amount  of  compen- 
sation to  be  allowed  to  them  for  their  services;  and  such  officers,  when 
required  by  the  by-laws,  shall  give  bonds  to  the  satisfaction  of  tJie  di- 
rectors, for  the  faithftil  dischurge  of  the  trusts  committed  to  them; 
shall  have  power,  and  are  hereby  authorized  to  make  such  rules,  regu- 
lations and  by-laws,  as  may  be  necessary  for  their  regulation,  not  in- 
consistent wiih  the  constitution  of  this  state.  The  directors  shall  have 
the  general  management  of  the  a£birs  of  the  company,  and  may  dis- 
pose of  the  residue  of  the  capital  stock  at  any  time  remaining  unsub- 
scribed, in  such  manner  as  the  stockholders  for  the  time  being  may  pre- 
scribe, and  may  employ  the  capital  and  means  of  the  company,  in  such 
manu&ctures  as  they  shall  deem  best  for  the  company,  and  for  the  erec- 
tion and  maintenance  of  such  machinery,  dams,  buildings,  races,  water 
courses,  etc.,  subject  always  to  the  control  of  the  stockholders,  as  may 
be  necessary  in  the  business  of  manufacturing,  but  for  no  other  purpose 
than  those  connected  with,  and  pertaining  to  said  business;  they  shall 
oause  a  record  to  be  kept  of  all  stock  subscribed  and  transferred,  and 
of  all  business  transactions,  and  their  books  and' records  shall  at  all  rea- 
sonable times  be  open  to  the  inspection  of  any  and  every  stockholder; 
they  shall  also,  when  required,  present  to  the  stockholders  reports  in 
writing  of  the  situation  and  amount  of  business  of  the  company,  and 
declare  and  make  such  dividends  of  the  profits  from  the  business  of  the 
company,  not  reducing  the  capital  stock  while  they  have  outstanding 
liabilities,  as  they  shall  deem  expedient. 
Asan^dedi^  (82.)  Ssa  LXv.  The  porsons  niuned  in  the  certificate  of  incorporation^ 
iu7°il^i&*t^  ^'  ^  minority  of  them,  shaU  be  commissioners  to  open  books  for  the  sub^orip- 
T.  146.  '       tion  to  the  capital  stock  of  said  company,  at  such  time  and  places  as  thej 

■tocE'et^*  ^  ^^  deem  proper,  and  the  said  company  are  authorized  to  commence  opera- 
tions upon  the  subscription  of  ten  per  cent  of  said  stock,  and  may  elect 
directors  after  giving  notice  of  the  time  and  place  of  election  as  prescribed 
in  section  sixty-four,  which  directors  shall  hold  their  offices  until  the  first 
Monday  in  January  next  after  such  election  and  until  their  successors  ure 
elected  and  qualified. 


as  in  0M6  of  the  original  formation  of  snoh  companies,  and  proceeding  otherwise  in 

the  same  manner,  to  an  amoant  not  exceeding,  in  the  aggregate,  two  hundred  thon- 

sand  dollan. 
What   eompealas      ^^*  ^'    ^^'^^  hereafter,  when  flre  or  more  persons  maj  desire  to  form  a  eompanj 
sutT  be  formed       for  the  purpose  of  oanying  on  anj  kind  of  manufacturing,  mining,  mechanical  or 
nodar  original  act,  chemical  business,  shall,  by  complying  with  the  provisions  of  the  act  to  which  this  ii 

an  amendment,  be  entitled  to  all  the  priyilegcs  and  subject  to  all  the  restrictions  ooa* 

tallied  in  this  aot. 
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TO    PROYXDB    POB    THB    INCOBPORATION    OP    RELIGIOUS    AND    OTHER 

SOCIETIES.^ 

(83.)  Ssa  LX  VX  That  from  and  after  the  passage  of  this  act  it  shall  be  As  amended  and 
lawful  for  any  religions  sect,  denomination  or  association,  fire  company,  or  i^J'^gs^ie^'^^. 
any  literary,  scientific,  or  benevolent  association,  other  than  colleges,  nni-     '       '       *    * 

1  The  foUowiiig  laws  relate  to  religioiu  sooietiei,  etc.,  ereated  prior  to  the  adoption 
Af  tiie  oonstitation  of  1861,  and  of  the  law  to  whieh  this  note  ii  appended : 

RELIGIOUS  SOCIETIES. 
An  Act  in  relation  to  Incorporated  reUgioos  aodetlei. 
[Fmtdmd  took  ^tol  Monk  6, 1836.    84  vol.  SCo^.  17.] 

Sao.  1.  Beit  maeted  hjf  tho  Cfmmul  Amembljf  of  the  State  of  Ohio,  That  any  religious  General  powera. 
•oeiety  hereafter  inoorporated  by  an  aot  of  the  legislature  shall  haye  perpetual  sae- 
eeeaion  by  saoh  name  as  may  be  designated,  and  by  snoh  name  shall  be  legally  capa- 
ble of  oontraeting,  and  of  proseonting  and  defending  salts,  and  shall  haye  capacity 
to  aoanire,  hold,  e^joy  and  dispose  of  a  honse  for  public  worship,  with  the  land  neces- 
sary uerefor,  not  exceeding  in  quantity  one  acre;  a  burying  ground  for  such  society;* 
a  parsonage,  not  exceeding  in  yalue  the  sum  of  five  thousand  dollars;  and  any  other 
property,  not  exceeding  in  yalue  the  sum  of  flye  thousand  dollars ;  and  any  other 
property  not  exceeding  the  annual  yalue  of  one  thousand  dollars,  which  shall  be  ap- 
plied to  the  support  of  public  worship,  and  such  institutions  of  learning  and  charity 
as  may  be  connected  with  such  society,  and  to  no  other  purpose. 

Sko.  2.    That  such  society,  when  incorporated,  may  elect  such  officers  and  make  Offlceis   and  by 
such  rules  as  may  beT  necessary  and  expedient  for  its  own  goyemment  and  the  man-  laws, 
agement  of  its  affairs. 

Sko.  3.    That  mesne  process  shall  be  senred  on  the  corporation  by  leaying  an  at-  Serrioeofprocon 
tested  copy  thereof  with  any  one  of  its  officers,  at  least  ten  days  before  the  return  day 
thereof.    [See  code.] 

Sio.  4.  The  legislature  may  at  any  time  repeal  or  alter  an  aot  inoorporating  any  Bepeallng  powet 
luch  society. 

Sio.  5.    That  an  act  for  the  incorporation  of  religious  societies,  passed  February  Acts  repealed,  sa^ 
b,  1819  (Chase,  1066),  and  an  act  supplementary  thereto,  passed  January  16,  1821  ^S>  ®^* 
(Chase,  1175),  be  and  the  same  are  hereby  repealed ;  but  no  rights  granted  or  ac- 
quired, by  proceedings  under  the  said  acts,  shall  be  affected  by  the  repeal ;  nor  shall 
associations,  constituted  and  organised  under  such  acts,  be  dissolyed,  or  in  any  way 
affected  by  such  repeaL 

An  Act  securing  to  rellgkniB  societies  a  perpetuity  of  title  to  lands  and  tenements,  conyeyed  in  truss 
for  meetiDg  houses,  hiuying  grounds,  or  reeidence  for  preachers. 

[Pu$$$dtmd  took  ^eetJammt^Z,  1825.    &  vol  BtaL  %!&k.t 

Sao.  1.    Be  it  enacted  by  (he  Oeneral  Aatembfy  of  the  State  of  Ohio,  That  all  lands  Property  held  In 
and  tenements,  not  exceeding  twenty  acres,  that  haye  been  or  hereafter  may  be  con-  trust,    etc,    for, 
Tcyed,  by  derise,  purchase  or  otherwise,  to  any  person  or  persons,  as  trustee  or  trus-  ^^^  ^  descend, 
tees,  in  trust  for  the  use  of  any  religious  society  within  this  state,  either  for  a  mecb- 
ing  house,  burying  ground,  or  residence  for  their  preacher,  shall  descend,  with  tne 
improyements  and  appurtenances,  in  perpetual  succession,  in  trust,  to  such  trustee  or 
trustees  as  shall  from  time  to  time  be  elected  or  appointed  by  any  such  religious  so- 
ciety, according  to  the  rules  and  regulations  of  such  society  respectiyely.f 

Sic.  2.     That  the  trustee  or  trustees,  for  the  time  being,  of  any  religious  society  Powers  of  the 
aforesaid,  shall  haye  the  same  power  to  defend  and  prosecute  suits  at  law  or  In  equity,  ' 
and  do  all  other  acts  for  the  protection,  improyement  and  presenration  of  said  prop- 
erty, as  indiyiduals  may  do  in  relation  to  their  indiyidual  property. 

An  Act  to  proride  for  the  appointment  of  trustees  for  the  control  of  assodated  rellgioua  socMdea, 
and  to  define  their  powers  and  duties. 

[Pamed  Monk  12, 1844.    42  voL  £Ka<.  68.] 

Sbo.  1.     Be  it  enacted  5y  ike  Oeneral  Aeeemblff  of  the  State  ef  Ohio,  That  from  and  Sleotion  of  true- 
after  the  passage  of  this  act  it  shall  be  lawful  for  any  sect  or  denomination  of  Cbris-  tees. 
Uans,  within  this  state,  to  elect  (at  a  meeting  of  a  majority  of  the  members  of  any 

*  By  the  act  of  February  5, 1819  (C^iase,  1066,  see.  4)>  k  was  proyided  that  any  lot 
«f  land,  obtained  by  any  religious  sooiety,  for  a  burial-ground,  might  be  suryeyed, 
platted  and  recorded,  and  that  such  burying-ground,  if  occupied  as  such  at  the  tim« 
•f  reeordinff,  should  neyer  be  sold,  or  used  for  any  other  puxpose.  This  law  was  re- 
pealed  by  the  last  section  of  the  aboye  act«  Under  it,  it  was  held  that  the  lot  could 
*At  hft  considered  as  set  apart  for  a  burying-ground,  unless  actually  sunreyed  and 
piatiea.  xoe  piat,  probably,  should  also  haye  been  reoorded.  iVice  y.  M.  S,  Ckmrek, 
2  Ohio  Rep.  515. 

fXhis  act  was  intended,  and  is  sufficient,  to  remoye  all  difficulty  arising  f^m  de- 
fSMtfre  eonyeyances,  whether  the  trust  be  fmplied  or  ezpretsed.    M,  S.  Ohttr^  v«^ 


VSnmI,  5  Ohio  Rep.  283.  See  note  post  p.  S71 
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OfgMiiiattnn,  venities,  academies,  or  seminaries,  within  this  state,  to  elect  at  a  meeting 
todr**'*^M?*oS  ^^  *  majority  of  any  organized  synod,  presbytery,  cnurch,  parish,  or  other 
ponte'o^fic^  religious  or  ministerial  association,  fire  company,  literary,  scientific,  or  be- 
«tc.,  of  reiisioiu,  nevolent  association  as  aforesaid,  any  number  of  tiieir  members  not  lest 
ne^^t^tUes^  than  three,  to  serve  as  trustees  or  directors,  and  one  member  as  clerk,  wh« 
etc  '  shall  hold  their  office  daring  the  pleasure  of  the  society  or  assoeiaiioB,  pro 


GeiMral  powon  of 


VacandM,  how 
flUod. 


organisted  ohoroh  thweof,  called,  for  that  piirpoa«^  of  wlttoli  maetiag  nodoa  shall  hart 
been  first  givea  by  posting,  ap  written  or  printed  adTertisemeatB  in  three  of  the  most 
public  places  in  said  township)  any  number  of  their  members,  not  less  than  three,  to 
serve  as  trustees,  and  one  member  as  clerk,  who  shall  hold  their  office  during  th(| 
pleasure  of  said  society. 

Sbg.  2.  That  the  clerk  hereinbefore  authorised  to  be  appointed  shall  forthwith 
make  out  a  true  reeoml  of  the  proceedings  of  the  meeting  previded  for  by  tbe  first 
section  of  this  act,  certify  and  deliver  the  same  to  the  recorder  of  the  county  in  which 
sooh  nwetiog  shall  be  held,  together  with  the  name  by  which  such  ohRiroh  shall  there- 
after desirec  to  be  knowir;  and  it  shall  be  thodnty  of  each  county  recorder  in  this 
state,  immeitiaitely  upon  the  reeeipt  of  such  oertifled  statement,  to  record  the  same  iB 
a  book  of  record  to  be  l^  him  provided  for  thai  purpose  at  the  ezpemse  of  his  county } 
for  which  service  he  may  doDMnd  and  receive>  m>m  the  person  presenting  the  same, 
a  compensation  at  the  rate^of  six  cents  for  each  hundred  words ;  and  {torn  and  after 
making  suck  record  by  the  county  recorder,  the  said  trustees  and  their  associated  mem- 
bers and  sttoeessorsy  shall  be  invested  with  the  powers,  privileges,  immunities,  inci- 
dent to  aggregate  corporations  ;  and  a  oertifled  transcript  of  the  record  herein  au- 
thorised to  be  made  by  the  county  recorder  shall  be  deemed  and  taken  in  all  courts 
and  places  whatsoever  within  this  state  as  conclusive  evidence  of  the  existence  of 
such  associated  religious  society. 

SfiO.  8.  That  tho  trustees  who  may  be  appointed  uader  the  provisions  of  the  sec- 
ond section  of  this  act,  shall  have  perpetual  succession,  and  shall  possess  all  and  sin- 
gular the  powers  and  prvviloges  granted  to,  and  shall  be  subject  to  all  the  restrictions 
imposed  upon  the  corporators  of  religious  societies  by  an  act  entitled  '<  an  act  in  re- 
lation to  incorporated  religious  societies,"  passed  March  fifth,  one  thousand  eight 
hundred  and  thirty -six,  and  also  the  aot  entitled  "  an:  act  securing  to  religious  socie- 
ties a  perpetuity  of  title  to  lands  and  tenements  conveyed  in  trust  for  meeting  houses, 
boiying  grounds,  or  residences  of  preachers,"  passed  January  third,  one  thousand 
eight  hundred  and  twenty-five,  so  far  as  such  acts  aro  not  ineonsistent  with  the  pro- 
visions of  this  act. 

Sio.  4.  That  if  said  board  of  trustees,  as  provided  fSir  by  the  second  section  of  thii 
act,  shall  be  vacated,  either  in  whole  or  in  part  by  death,  ref^ual  to  serve,  or  other- 
wise, such  board  of  trustees  may  be  revived,  or  such  vacancy  or  vacancies  filled  in  tho 
same  manner  as  is  pointed  out  in  the  second  section  of  this  act,  for  the  original  crea- 
tion or  organisation  of  said  board,  and  any  two  of  said  trustees  shall  be  a  qaorumfor 
the  transaction  of  business. 

Sbo.  5.  That  so  much  of  the  act  entitled  *'  an  act  in  relation  to  incorporated  reli- 
gious societies,"  passed  March  fifth,  one  thousand  eight  hundred  and  thirty-six,  as  is 
hioonsistent  with  this  aot,  be  and  the  same  ia  hereby  repealed. 


Ttorm  of  offlcMs; 


—When  elected. 


HowtobecoBM 


An  Act  In  relatlonto  rdlgiraa  ttersry  and  other  incorporated  societies. 
[PuMd  Ftbnmw  n>  184*1.    44  vot.  Shtf.  79.] 

Sic.  1,  Be  it  tmaoud  by  the  Oeneral  Ae9embly  of  the  Staie  of  Ohio,  That  where  any 
religious,  literary  or  other  society  has  been  or  may  be  incorporated  by  any  aot  of  the 
general  assembly,  and  a  certain  day  appointed  by  such  act  for  the  annual  electioa 
of  the  officers  of  such  society,  and  any  such  society  have  neglected  or  shall  neglect  U« 
elect  their  proper  officers  on  such  day,  such  neglect  shall  not  work  any  dissolution  of 
such  incorporation ;  but  the  officers  of  such  society,  last  elected,  shall  exercise  the 
duties  of  their  respective  offices  until  their  successors  are  elected  and  qualified. 

Stc.  2.  Whenever  any  such  society  shall  neglect  to  elect  their  officers  on  the  day 
appointed  for  the  annual  election  by  their  act  of  incorporation,  or  shall  neglect  to  or- 
ganise on  the  day  fixed  by  said  act,  it  shall  be  lawful  for  any  three  members  of  such 
society  to  call  a  meeting,  by  a  written  notice  put  up  at  three  of  the  most  public  places 
in  the  vicinity  of  the  place  where  such  society  usually  hold  their  meetings,  at  leask 
ten  days  before  the  time  for  the  meeting  thereby  called,  stating  the  object  of  such 
meeting  j  at  which  time  and  place  it  shall  be  lawftail  for  such  society  to  elect  officers  ia 
the  same  manner  as  they  should  have  done  at  their  last  annual  election,  or  to  organ> 
ize  in  the  manner  pointed  out  in  the  charter,  as  if  there  had  been  no  failure  to  eleet 
on  the  day  speeifiotd  in  the  charter;  and  such  officersy  thus  eleeted,  shall  hold  their 
offices  until  the  next  aanual  election,  and  nntH  their  snooessors  are  elected  and  qual* 
ified. 

8x0*  8.  It  shall  be  law^il  for  any  religious,  litenoy  or  other  societies,  inoorpora*e<i 
by  any  special  act  of  the  general  assembly,  who  have  organised  under  the  same,  and 
acquired  any  property,  whenever  such- society  choose  to  do  so,  to  organise  under  any 
general  law  of  this  state  for  the  purpose. of  ineoiporating  suoh  societies,  wUhoatanj 
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vided  that  where  by  the  laws  or  regulations  of  any  such  synod,  presb^  .._ 
church,  parish,  or  other  association  aforesaid,  now  or  hereafter  organizcu, 
•ny  members  thereof  less  than  three  have  cnarge  of  the  property  or  con- 
cerns thereof,  such  members  and  their  successors  shall  be  invested  with  the* 
powers,  privileges,  and  immunities  granted  to  trustees  and  directors,  of 
relig^os  and  other  societies,  by  the  provisions  of  the  act  entitled  an  act  ta 
provide  for  the  creation  and  regulation  of  incorporated  companies  in  the 
state  of  Ohio,  passed  May  1,  1852,  and  the  acts  amendatory  thereof,  upon 
their  being  recorded  by  the  recorder  of  the  county  in  which  such  synod, 
presbytery,  church,  parish,  or  other  association  shall  be  located,  a  proper 

■pedal  aet  of  ineoi^ratlim)  and,  vpom  eneh  organitation,  snob  lOoie^  ihall  have, 
hold  and  ei^oy  all  proipelrt/  irhioh  thoy  aoqnired  and  held  onder  their  former  act  of 
inocwporatlon. 

▲a  Act  to  amted  an  act  eatllled  •*  an  fot  to  nrorlde  for  the  appointment  of  tnisteee  Ibr  the  control 
of  aHodated  reUgioaB  eoeletfes,  and  to  define  their  poirers  end  dnflei,''  passed  March  12,  ISU. 

{Fatted  nbnurfl$,19tB,    4S  vol.  gtal.  M.] 

SlO.  1.  Bt(  it  maeted  hf  ik€  Omteml  Ammnh^fof  ike  Statt  of  Ohio,  That  from  and  Xlection  of  trw. 
after  the  passage  of  this  act  it  shall  be  lawful  for  any  religious  society  within  this  ^ecs. 
•tato  (at  a  meeting  of  a  minority  of  the  memhers  of  any  organised  society  thereof, 
called  for  Uiat  jmrpose,  of  which  meeting- notleo  shall  have  been  first  given,  by  post- 
ing lip  written  or  printed  advertitements  in  three  of  the  most  public  places  in  the 
townuiip  in  which  said  society  may  be),  to  elect  any  number  of  their  members,  not 
less  than  three,  to  serve  as  trustees,  and  one  member  to  serve  as  deik,  who  shall  hold 
their  oflloci  during  the  pleftiare  of  said  society. 

▲a  Act  In  addition  to  "an  act  in  relation  to  inoorporatad  religious  sodetlss,**  passed  March' ff,  A. 

B.,1836. 
[i>knMdlUniarya6,18i9.    47  voZ.  Aal.  26.] 

Sao.  1.    That  any  Presbyterian  society  or  church  which  has  heretofore  been,  or  Pnshyteilsii  sod- 
hereafter  may  be  inoorp<)ratod  by  or  under  any  law  of  this  stato,  and  which  has  atay  ety  may  appoint 
anmber  of  deacons  ^not  lees  than  three^  may  appoint  or  elect  such  deacons  to  serve  as  ^^^^^Q** 
tmstees  for  such  society  or  church,  which  appointment  or  election  shall  be  made  and 
eondneted  in  conformity  with  the  time  and  manner  prescribed  for  the  election  of  tnur- 
teee  in  the  charter,  or  other  act  by  or  under  which  such  trustees  are,  or  may  be,  re- 
qidred  to  be  eleeted;  and  the  said  deaeons,  when  so  chosen  to  the  office  of  trustees 
aeeording  to  the  provisions  of  this  act,  shall  hold  the  same  for  the  period  during 
which  they  may  oOntinue  to  hold  and  exercise  the  office  of  deaoon  in  said*  society  or 
church ;  and  afl  vacancies  that  may  thereaftor  happen  in  the  said  board  of  trustees, 
so  constitntod  as  aforesaid,  shall  be  filled  by  such  person  or  personj  succeeding  thereto 
at  may  be  appointed  or  electied  to  the  office  of  deacon  by  such  society  or  church,  ac- 
cording to  the  plan  of  government  and  discipline  thereof. 

8kc.  2.  That  a  majority  of  said  deacons,  when  acting  in*  the  capacity  of  tmstees,  —Their  powira. 
at  aforesaid,  shall  eonstitato  a  quorum  for  the  transaction  of  business ;  and  as  such 
tmsteet  they  shall  have  peipetual  succession,  and  shall  possess,  enjoy  and  have  full 
right  to  exercise  all  and  singular  the  powers,  immunities,  rights  and  privileges 
granted  to  or  vested  in,  and  shall  be  subject  to  all  the  obligations,  restrictions  and 
liabilities  imposed  on  such  religions' society  or  ohnroh  by  so  much  of  any  charter,  or 
other  act,  by  or  under  which  the  same  was  or  may  be  incorporated,  or  by  so  much  of 
the  act  to  which  this  act  is  an  addition,  as  may  not  be  inconsistent  with  the  provistons 
of  this  act. 

8io.  8.    The  said  deacons,  in  their  capacity  of  trustees,  as  aforesaid,  shall  have  May  i^ypolnt  ofll 
power  to  appoint  a  secretary,  treasurer  and  such  other  officers  as  they  may  deem  ex-  ^*n. 
pedient,  ana  to  prescribe  their  duties ;  which  officers  shall  hold  their  respective  offices 
oaring  the  pleaanre  of  said  board  of  trustees. 

An  ActtoaanadthesereralaelsiBrelatioa  to  incorporated  religlooB  societies. 
[FmtiUmtoh^^lBSO.    48  vol.  Shtf.  71.] 

Beo.  1.  That  whenever  any  property  has  been  or  may  be  conveyed  in  trust  for  the  Their  property, 
nse  of  any  religious  society,  churen  or  asso<dation,  whether  incorporated  or  not,  the 
property  so  conveyed  shall  be  held  by  the  trustee  or  trustees  so  appointed,  and  their 
soocessors,  appointed  as  provided  in  the  instrument  creating  such  trust,  or  in  case  no 
provision  is  made  in  such  instrument,  then  by  such  successor  or  successors  as  may  be 
appointed  by  any  competent  court ;  but  no  person  shall  be  elected  or  appointed  by 
such  society,  church  or  association,  to  act  as  trustees,  to  the  exclusion  of  any  trustee, 
•r  trustees,  appointed  as  aforesaid. 
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certificate  of  the  election  of  such  members  and  the  corporate  name  adopted 
bj  such  synod,  presbytery,  church,  parish,  or  other  association,  to  be  made 
by  their  clerk,  secretary,  or  other  like  officer,  which  certificate  shall  be  re 
corded  by  such  recorder  in  the  manner  provided  in  section  sixty-seven  of 
the  act  entitled  "  an  act  to  provide  for  the  creation  and  regulation  of  incor- 
porated companies  in  the  state  of  Ohio,"  passed  May  1, 1852.  d 

Act  repealed,  66  Qbo.  iL    That  the  act  entitled  "  an  act  to  amend  section  sixty-six  of 

*  •  an  act  entitled  *  an  act  to  provide  for  the  creation  and  regulation  of  incor- 

porated companies  in  the  state  of  Ohio,'"  passed  March  4, 1858,  be,  and  the 
same  is  hereby  repealed,  provided  that  all  rights,  powers,  and  immunities 
acquired  thereunder,  shall  not  be  affected  thereby,  and  that  this  act  shall 
take  effect  from  and  after  its  passage. 

2^  »«n*J  "•      (84.)  Sko.  LXVII.     That  the  clerk  bo  appointed  shall  make  a  true 
'  record  of  the  proceedings  of  the  meeting,  provided  for  by  the  first  sec- 

tion of  this  act,  certify  and  deliver  the  same  to  the  recorder  of  the 
county  in  which  such  meeting  shall  be  held,  together  with  the  name  by 
which  such  church,  fire  company  or  association  shall  thereafter  desire 
to  be  known ;  and  it  shall  be  the  duty  of  each  county  recorder  in  this 
state,  immediately  upon  the  receipt  of  such  certified  statement,  to  re- 
cord the  same  in  a  book  of  record  to  be  kept  by  him,  provided  for  that 
purpose  at  the  expense  of  his  county,  for  wnich  service  he  may  demand 
and  receive  the  sum  of  ten  cents  per  hundred  words ;  and  from  and 
after  making  such  record  by  the  county  recorder,  the  said  trustees  or 
directors  and  their  associated  members  and  successors  shall  be  invested 
with  the  powers,  privileges  and  immunities  incident  to  aggregate  cor- 
porations ;  and  a  certified  transcript  of  the  record  herein  authorized  to 
oe  made  by  the  county  recorder  shall  be  deemed  and  taken  in  all  courts 
and  places  whatsoever  in  this  state,  as  evidence  of  the  existence  of  such 
association  and  corporation.  H 

w»o*oMt«to.  (85.)  Sec.  LXvIII.     The  trustees  or  directors  who  may  be  ap- 

pointed under  the  provisions  of  this  act,  and  their  successors  in  ofiice, 
sball  have  perpetual  succession  by  such  name  as  may  be  designated, 
and  by  such  name  shall  be  legally  capable  of  contracting,  and  of  pros- 
ecuting and  defending  suits,  and  shall  have  capacity  to  acquire,  hold, 
enjoy,  dispose  of  and  convey  all  property,  real  or  personal,  which  they 
may  acquire  by  purchase,  donation  or  otherwise  for  the  purpose  of  car- 
rying out  the  intentions  of  such  society  or  association,  but  they  shall 
not  acquire  or  holdproperty  for  any  other  purpose. 

Ofloen,niki,tta.  (86.)  Seo.  LXIX.  That  such  society  or  association,  when  incor- 
porated, may  elect  such  officers  and  make  such  rules  and  regulations  as 
may  be  necessair  and  expedient  for  its  own  government  and  the  man- 
agement of  its  nscal  and  other  affairs  to  effect  their  respective  objects 

▼aoMioiei.  (87.)  Sbo.  LXX.     That  if  said  board  of  trustees  or  directors,  as  is 

provided  for  by  the  sixty-sixth  section  of  this  act,  shall  be  vacated. 

An  Act  to  amend  "  an  act  entitled  an  act  to  prorlde  for  the  appointment  of  trosteee  for  the  oontrcd 
of  aaeocriated  religloas  iocietiest  and  to  defliie  their  powMw  and  duties,"  paased  March  12, 1844. 

[Pumd  Match  22, 1S5X.    49  vol.  flhK.  HI.] 

QaonH  of  tm*      Sic.  1.    That  a  majority  of  the  board  of  tmsteee,  elected  under  the  proriiioDs  of 
teea.  an  act  t4>  proTide  for  the  appointment  of  tmstees  for  the  control  of  assooiated  religioat 

iiocietiet,  and  to  define  their  powers  and  duties,  passed  March  twelye,  one  thousand 
eight  hundred  and  forty-four,  shall  constitute  a  quorum  for  the  transaction  of  busi* 
ness ;  that  so  much  of  the  fourth  section  of  said  act  as  conflicts  with  this  act,  be  and 
the  same  is  hereby  repealed ;  that  the  words, ''  the  second  section  of,"  in  the  third 
section,  and  the  words,  **  the  second  section  of,"  in  the  seoond  line  of  the  fourth  sec< 
tion,  and  in  the  fifth  line  of  said  fourth  section  of  the  act  to  which  this  is  an  amend- 
ment, be  and  the  same  are  hereby  stricken  out.* 

*  For  former  laws  relating  to  rellgloni  societies,  see  act  of  January  7, 1817— <3iaae,  1013 ;  Febni 
ary 6,  I81»-€ha8e,  1066 ;  Janaai7l6, 1821— Ohase,  1176. 

(a)  Bepealvd.    Supplied,  Sop.  339. 
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either  in  whole  or  in  part,  by  death,  resignation  or  otherwise,  snch 
board  of  trustees  or  directors  may  be  revived,  or  such  vacancy  or  va- 
cancies filled,  in  the  manner  pointed  ont  in  the  sixty-sixth  section  of 
this  act,  for  the  original  organization  of  said  board,  and  a  majority  of 
said  trustees  or  directors  shall  be  a  quorum  for  the  transaction  of  Dusi- 
ness.  a  0 


OXNSBAL  PROVISIONS  REGULATING  INCORPORATED  COMPANIES. 


(88.)  Sbo.  LXXI.    All  companies  not  incorporated  in  this  state,  OMoompMdM^ 
and  actually  doing  business,  may  accept  any  of  the  provisions  of  this  Sj^m^ 
act,  and  when  so  accepted,  and  a  certified  copy  of  their  acceptance  filed 
with  the  secretary  of  state,  that  portion  of  their  charters  inconsistent 
with  the  provisions  of  this  act,  is  hereby  repealed. 

(89.)  Sec.  LXXII.  All  companies  hereafter  incorporated,  or  ac-  Anawa  «z]ifliit  to 
oepting  the  provisions  of  this  act,  except  those  named  in  the  sixt^ixth  ^  iw»ww»d- 
section,  are  required  to  make  and  publish,  in  some  newspaper  of  gen- 
eral circulation  in  the  county  where  the  principal  office  is  located,  an 
innual  exhibit,  showing  a  fall,  fair,  and  detailed  statement  of  the  con- 
dition of  such  company,  which  statement  shall  be  verified  by  the  oath 
of  the  president,  secretary,  or  clerk. 

(90.)  Seo.  LXXIII.     No  company  or  association  incorporated  un-  How  to  use  piop 
der  the  provisions  of  this  act,  shall  employ  its  stocks,  means,  assets,  or  *^< 
other  property,  directly  or.  indirectly,  for  any  other  purpose  whatever, 
than  to  accomplish  the  legitimate  objects  of  its  creation. 

(91.)  Sec.  LXXIV.  That  the  board  of  directors  or  trustees,  of  Bwiiietkm  of 
any  company  heretofore  incorporated,  or  which  may  hereafter  be  ****• 
formed,  under  any  law  of  this  state,  may,  with  the  written  consent  of 
the  persons  in  whose  name  a  majority  of  the  shares  of  the  capital  stock 
thereof  shall  stand  on  the  books  of  said  company,  reduce  the  amount 
of  said  capital  stock,  and  the  nominal  value  of  all  the  shares  thereof, 
and  issue  certificates  therefor:  Provided,  that  the  rights  of  creditors 
shall  not  be  affected,  or  in  any  wise  impaired,  by  the  reduction  of  the 
capital  stock  of  any  such  corporation. 

(92.)  Sec.  LXXY.  That  whenever  any  joint  stock  company  here-  BztendonofsiMr. 
tofore  incorporated,  for  the  purpose  of  erecting  any  public  improve-  ^^J^^  "***^ 
ment  in  this  state,  whose  charter  is  limited  as  to  the  time  for  comple- 
tion of  said  improvement,  and  when  any  such  company  has  been  le- 
gally organized,  and  has  actually  commenced  and  has  in  progress  to- 
ward completion,  such  public  improvement,  it  shall  be  lawful  for  any 
such  company  to  have  farther  time  allowed  for  the  final  completion  of 
said  work,  as  is  hereinafter  provided. 

(93.)  Sec.  LXXYI.  That  upon  petition  being  filed  by  the  direct-  Howextoided. 
ors  of  any  corporation  in  the  court  of  common  pleas  of  the  county  in 
which  the  principal  office  of  such  corporation  is  located,  and  upon  f  iv- 
ing  thirty  days*  notice  by  publication  in  a  newspaper  of  general  circu- 
lation in  said  county,  of  the  object  and  prayer  of  such  petition,  said 
court  shall,  at  any  regular  tcfrm  after  the  publication  of  said  notice, 
upon  good  cause  shown,  decree  the  extension  of  the  time  for  the  com- 
pletion of  said  improvement  to  such  period  as  shall  appear  to  such 
court  just  and  reasonable. 

(94.)  Sec.  LXXVII.  That  the  name  of  any  corporation  may  be  aumge  of  mum 
changed  in  the  same  manner  as  is  provided  for  the  extension  of  the  time  ^  ^^po"*****"- 
of  the  completion  of  any  public  improvement  in  the  preceding  section ; 
and  in  case  the  name  of  any  corporation  is  changed,  as  aforesaid,  a  copy 
of  the  decree  shall  be  filed  with  the  secretary  of  state,  or  in  the  office 
of  the  county  recorder,  if  the  corporation  wnose  name  is  so  changed 
be  of  the  class  organized  under  the  sixty-sixth  section  of  this  act,  and 

(a)  BepMled.    Supplied,  Sup.  MO. 
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also  publislied  in  Bome  newspaper  of  geneial  circulation  jn  the  oountj 
aforesaid.  When  the  provisioi^  aforesaid  have  been  eompUed  with, 
such  company  shall  thereafter  be  known  bj  such  new  name,  and  shal) 
have  all  the  powers  and  be  subject  to  the  same  restriction^  as  if  no  such 
change  in  name  had  been  made,  and  no  such  cluoige  of  name  shall  ai& 
«  feet,  in  any  manner,  the  rights  of  such  company,  or  of  any  individual.* 

Aa  amended  and      (95.)  Ssa  LXXVIIL     All  Stockholders  of  any  railroad,  turnpike,  or  plonk 
iV^8^?62  T^4?  ^^^  magnetic  telegra|ih  or  bridge  company,  or  any  joint  stock  company  or- 
Bee  Svran'ji  B.  s!  f^anized  under  the  provisions  of  this  act,  shall  be  deepned  and  held  liable  to 
S^f  ^'L^^iJSl  ^  amount  equal  to  their  stock  subscribed  in  addition  to  said  stock,  for  the 
of^SwwJwert!^  purpose  of  securing  the  creditors  of  such  company,  and  the  trustees  or  di- 
rectors of  every  society  or  association  incorporated  ^nder  the  provisions  of 
the  sixty-eiiLth  section  of  this  act,  shall  be  deemed  and  held  individuiBdly  lia- 
ble for  all  debts  contracted  by  them  for  their  respective  socieiies  or  asso- 
ciationa 

Seo.  LXXIX,» 
Change  of  looa-      (9ft)  Seo.  LXXX.    A  change  in  the  location  and  termini  of  any 
ttonor  termini  of  ]^j.q|^(|^  turnpike  and  plank  road,  may  be  made,  in  the  same  manner  aa 
is  provided  in  the  7$di  section  of  this  act,  for  the  ftirther  extension  of 
time :  Provided,  that  such  company  shall  be  respopsible  for  any  dam- 
ages or  injury  arising  therefrom,  as  is  provided  in  the  eleventh  section 
of  this  act,  in  relation  to  the  liability  of  railroad  companies. 
Suite  againet  o(y.      (^O  ^EO.  LXXXI.     Sult^  may  be  brought  against  corporations 
Erov^tTeto.^^     other  than  railroad  companies^  in  the  same  manner  as  against  individu- 
als; and  service  shall  be  made  on  the  president,  directors,  secretary  or 
agent,  in  person^  or  by  leaving  a  copy  at  the  principal  office  of  such 
company;  and  in  making  such  service,  the  sheriff  and  constable  are  au- 
thorized to  make  service  without,  as  well  as  within,  their  respective 
counties^  and  the  real  and  personal  property  of  corporations  snail  be 
liable  to  execution,  as  other  property/ 
Ae  amended  and      (98.)  Sbo.  LXXXIl.    All  officers  and  a  majority  of  the  directors  of  any 
8«*iM7^*f^  incorporated  companies  organized  under  the  provisions  of  tiiis  act,  other 
Offloen  to  be  reei-  than  manufactuiing  companies^  shall  be  residents  of  this  state;  and  when- 
dents,  eto.  ever  any  company,  association  or  society,  heretofore  or  hereafter  incorpo- 

rated, shall  have  failed  to  elect  its  oftoens  at  the  time  designated,  it  shall  be 
lawful  for  ^uch  company,  association  or  society  to  caU  a  meeting  and  elect 
its  officers,  who  snaU  hojid  their  respective  offices  until  the  time  specified  for 
the  annual,  or  other  fixed  time  for  holding  such  election;  and  whenever  any 
▲nnnai  meetinfi,  incorporated  company,  heretofore  organized  or  that  may  hereafter  be  organ- 
ehange  of  time,  jj^^j  under  the  provisions  of  this  act,  shall  have  a  specified  time  fixed  for  its 
annual  meeting,  a  minority  of  the  stockholders  Jn  interest  may,  at  any  regu- 
lar annual  meeting,  change  the  time  of  the  annual  meeting  thereof  Every 
mapji&cturing  comply  organized  under  the  provisions  of  Uus  act,  shaU 
establish  and  Keep  at  some  place  within  this  state,  and  within  the  countj^ 
or  withii^  some  one  of  the  counties  in  which  its  business  shall  be  carriea 
on,  a  principal  accounting  office  of  such  corporation,  where  shall  be  kept 
acttirate  accounts,  exhibinng  clearly  the  financial  condition  of  such  corpo- 
raOon,  and  of  its  capital  stock,  or  ^ares,  and  of  all  the  pr(^»erty  of  every 
description,  and  creiuts  subject  to  taxation,  which  accounts  shall  at  all  times 
daring  usual  business  hours,  be  sul]ject  to  ^e  inspection  of  any  assessor 
lawfully  authorized  to  assess  such  property  and  credits.  Notice'  of  the  place 
where  si^cjl^  office  is  established,  and  of  every  change  thereof,  shall  be  pub- 
lished in  SQine  newspaper  of  general  circulation  in  the  county  where  such 
office  is  located,  and  the  principal  accounting  officer,  and  at  least  one  of  the 
directors  of  every  such  company  shaU  be  residents  of  this  state. 

ISee  post  seofl.  (116)  to  (119)  of  this  Chapter. 

t  Repealed.    61  yo^  SUat.  S8S.    See  Swan's  B.  S.  231  q. 

3  Soe  Pbaotws— OoDs,  sec.  (SS) ;  JusTias— €iviL  Jubisoiotiov>  see.  (1ft.) 
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An  Act  to  proTide  ibr  eompensation  to  the  owners  of  priy&te  property  appropriated 
to  the  me  of  eorporations.i 

[JRuMd  AprU  30, 180S.    60  vol.  Btat.  201.] 

(99.)  Seo.  I.  Be  it  enacted  hy  the  General  Assenibh/  of  the  State  of  when  prirate 
Ohio,  Tliat  all  appropriatioiis  of  private  property  to  the  use  of  any  and  ^r^^^^riiued. 
every  corporation  now  ezistine,  or  that  may  hereafter  be  created  in  this 
state,  which  may  be  anthoriiea  by  law  to  make  snch  appropriation,  for 
the  right  of  waj,  or  for  any  other  purpose  which  may  be  within  the 
scope  of  the  legal  authority  of  such  corporation,  shall  be  made  and 
conducted  in  accordance  with  the  provisions  of  this  act.^ 

(100.)  Seo.  II.  Whenever  anv  such  corporation  shall  wish  to  make  §^J^~*  *®  •* 
any  such  airpropriation^  and  shall  be  unable  to  agree  with  the  owner  or  judge.  ^^  ^ 
owners  of  the  property  sought  to  be  appropriated,  or  with  his,  her,  or 
their  authorized  agent  or  attorney,  upon  the  compensation  to  be  paid 
therefor,  it  shall  ^  the  duify  of  such  corporation,  by  its  proper  officer, 
agent  or  attorney,  to  msike  out  a  8tatem«;it,  which  shall  contain  a  specific 
description  of  each  parcel  of  property  Mdd  rights  sought  to  be  aj^ro- 
priated,  within  the  eounty  wh^e  such  application  shall  be  made,  and 
which  such  corporation,  at  the  time  of  'filing  such  irtatement,  seeks  to 
appropriate,  of  flxe  work,  if  any,  intended  to  be  constructed  thereupon, 
the  name  or  names  of  the  owners  of  each  parcel,  if  known,  or  if  not,  a 
statement  of  that  fact,  and  such  statement  shall  be  forthwith  filed  with 
the  probate  judge  of  the  proper  county.' 

(101.)  Sso.  m.  That  H  shall  be  the  duty  of  the  probate  judge,  Thejvy. 
on  Teceiving  such  notiee,  to  immediately  notify  the  cUfik  of  the  eouri 
of  comdion  pleas,  and  sheiiff  of  the  county,  of  the  filing  of  such  state- 
ment; and  tiie  said  derk  tmd  sherilF,  shall,  within  oneway  after  reoeiv* 
ii^  such  Dotiee,  proceed  to  adect  ifVom  the  names  Tetumed  to  serve  as 
jurors,  a  jury  of  twelve  men,  in  the  same  manner  tliat  jurors  are  se- 
lected for  the  trial  of  any  cause  in  the  court  of  common  pleas,  for  the 
purpose  of  estimating  and  valuing  the  amount  of  compensation  each 
owner  or  owners  shall  i»ceive»  or  he  entitled  to,  by  reason  of  such  ap- 
propriation ;  and  the  said  clerk  shall  immediately  return  the  names  of 
jurors  so  drawn,  to  the  probate  judge,  who  shall  Hiereupon  issue  his 
venire  facias  to  the  sheriff  or  other,  proper  officer  of  the  county,  to 
summon  such  jurors,  so  drawn  as  aforesaid,  to  attend  on  some  day 
specified,  at  the  office  of  said  judge,  not  exceeding  fire  days  from  tlie 

1  Thia  aeieonferring  open  the  probate  eomrt  jorifldiotiott  in  oases  for  the  appropria- 
tion ^  prirate  property  te  tibe  nse  of  oorporations  awthoxised  te  oonstniot  pablio 
improTements,  is  •  oonstitDtioBal •enaotment.  May  r,  (X  W,  if  £,  JL  B,  €o,,i  Ohio 
8t.  Rep.  808. 

2  In  a  proceeding  for  the  appropriation  of  land  by  a  railroad  eorporation,  and  the 
estimating  of  the  oompensaoon  to  be  paid  to  the  owner,  it  is  essential  that  the  oom- 
panj  giro  eridence  of  a  oertiileate  orpoblic  record  of  its  organisation  in  aooordaoee 
with  the  proTlsions  of  the  statnte.  The  Afhuaio  and  Okie  E.  M.  Co.  t.  iSbtUJoonC  el «{., 
6  Ohio  8t.  Rep.  276. 

See  note  to  seo.  (19)  of  this  Chapter, 
j  The  general  assembty  possess  the  oonstitBtional  power  to  eonfbr  Upon  a  corporation 

I  anthorized  to  constniet  a  railroad,  the  right  to  appropriate  grounds  nooessaiT  for  its 

Qso  for  a  depot,  and  snob  right  is  confernd  by  the  met  of  Febmary  11,  1S48  (ante  p« 
171  note),  and  this  act  of  185S  is  sufficiently  comprehensiTe  to  give  it  effset,  whether 
the  proceeding  is  controlled  by  Art.  I,  sec.  19,  or  Art.  XIII,  see.  6  of  the  Gonstitn- 
tion.     Qei^  t.  C.  W,  ib  Z,  R.  M.  Co,,  4  Ohio  Bt.  Ren.  998. 

Where  a  statute  nrorides  a  mode  for  estimating  damages  to  land,  in  consecrnence 
of  a  road  passing  -mrougfa  it,  chancery  has  no  jurisdiotion  of  tiie  qnestion.  Walhmr 
r«  Meui  Biver,  etc.  BaUroad  Co,,  8  Ohio  Rep.  38. 

S  Proceedings  under  thie  aot  may  be  instituted  jointly  against  all  the  owners  of 
property  lying  in  the  county  and  sought  to  be  appropriated ;  but  after  the  return  of 
the  j«ry  from  the  view,  «iMa<owBer  of  distinct  property  is  entiUed  to  a  separate  triaL 
^  -  fr.a  ir.^JS:  JK.i2.a».,4OhieSt.Rep.308. 
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issuing  of  said  venire^  then  and  there  to  be  impanneled  and  sworn  to 
Kotioe  to  ownen  render  a  just  verdict,  in  the  manner  hereinailer  prescribed ;  and  shall, 
of  property.        ^^  ^^  ^^^  ^^  bsuing  such  venire^  issue  a  notice^  to  the  several  owners 
of  property  so  sought  to  be  appropriated,  of  the  time  when  such  jurv 
will  meet  at  the  office  of  said  judge,  for  the  purpose  aforesaid;  which 
notice  such  sheriff  or  other  officer  shall  serve  upon  the  party  therein 
named,  at  the  time  of  serving  such  venire. 
Same.  (1^2.)  Seo.  IY.     It  shall  be  the  duty  of  the  sheriff,  or  other  proper 

officer  receiving  such  venire  faudaz^  to  summon  the  persons  therein 
named,  in  the  same  manner  that  jurors  are  summoned  to  attend  the 
court  of  common  pleas;  and  if,  by  reason  of  non-attendance,  challenge 
for  cause,  or  for  any  other  reason,  such  jury  shall  not  be  ^11,  the 
Taiennen.  sheriff  shall  fill  the  same  with  talesmen,  as  in  like  cases  in  the  court  of 

common  pleas ;  but  no  challenge  except  for  cause,  shall  be  allowed  to 
either  party. 
Ai  amended  and      (103.)  Sso.  Y.    When  the  panel  is  80  filled,  the  probate  judge  shall  per- 
8**ig66'^  "^St  ^'^"^^y  inquire  of  each  juror  whether  he  is  interested  in  such  corporation, 
^thoVjorori^-  either  as  owner,  stockholder,  agent,  or  attorney,  or  in  any  other  manner, 
jurors  intereeted  and  if  any  juror  shall  answer  such  question  in  the  afiSrmative,  such  juror 
to  be  excoMd.       ^gjcaiXi  be  excused  from  serving,  and  the  panel  shall  be  filled  by  the  sheriff 
with  talesmen,  as  in  other  cases ;  and  when  the  panel  shall  be  full,  the  pro- 
bate judge  shall  administer  the  following  oath :  You  and  each  of  you,  do 
solemnly  swear  (or  affirm)  that  you  will  justly  and  impartially  assess,  accord- 
ing to  your  best  judgment,  the  amount  of  compensation  which  is  due  to 
[here  name  the  owner  or  owners],  by  reason  of  the  appropriation  of  the 
property  to  the  use  of  [here  name  the  corporation],  in  the  proceedings  now 
pending,  irrespective  or  any  benefit  from  any  improvement  proposed  by  such 
corporation,^  and  you  do  further  swear  (or  affirm)  that  you  will,  in  assessing 

1  Under  a  former  law  which  did  not  provide  for  notice  to  the  ownen  of  proper^ 
sought  to  appropriated,  it  was  held  that  the  proceeding  in  a  particular  case  was  not 
invalid  for  that  reason,  where  the  owner  was  in  fact  notified  and  appeared  before  the 
appraisers.     Kramer  v.  C.  &  P.  R,  B.  Co.,  5  Ohio  St.  Bep.  140. 

3  Upon  inqairy  as  to  damages  and  where  it  appears,  from  a  direct  examination  of 
a  witness,  that  on  the  tract  of  land  over  which  the  railroad  is  to  be  oonstmcted  there 
are  coal  mines,  and  that  the  bailding  of  the  road  between  them  and  a  navigable 
river  would  tend  to  prevent  the  coal  from  being  taken  from  the  mines  to  the  river,  the 
witness  on  cross-examination  may  be  asked  whether  the  facilities  of  transportins 
coal  to  market  would  bo  diminished  by  reason  of  the  construction  of  the  road.  C.  i 
P.  R.  R,  Co.  V.  BaU,  5  Ohio  St.  Rep.  6S8. 

Where  compensation  is  claimed  ror  the  location  and  construction  of  a  railroad  be- 
tween coal  mines  and  a  navigable  river,  on  the  land  owner's  premises,  whereby  the 
conveniences  of  the  river  transportation  of  coal  to  market  were  injured  or  cut  off,  it 
is  competent  for  the  railroad  company  to  show  that  the  river  transportation  in  con- 
nection with  the  coal  banks,  had  ceased  to  be  valuable,  or  become  of  less  value,  by 
means  of  the  facilities  for  coal  transportation  afforded  by  the  railroad,  for  the  pur- 
pose of  reducing  the  damages.    76.  569. 

Where  a  piece  or  stri^  of  land  is,  by  appropriation  made  by  a  railroad  company, 
severed  from  its  connection  with  the  other  land  of  the  owner,  in  estimating  the  com- 
pensation to  be  made  to  the  owner,  not  onl^  is  the  abstract  value  of  the  strip  or 
piece  taken  to  be  considered,  but  also  its  relative  value,  and  the  effect  arising  from  its 
severance  from  the  residue  of  the  owner's  land,  as  well  as  the  uses  to  which  it  is  to  be 
appropriated.    76.  569. 

The  Jury,  after  allowing  for  the  toM  value  of  the  land  actually  appropriated  for  a 
right  of  way,  in  view  of  all  its  uses  and  relations,  without  deductions  for  benefits  of 
any  kind,  in  their  estimate  and  assessment  of  the  v^ddenial  damages  accruing  to 
other  lands  of  the  owners,  can  not  legally  take  into  consideration  and  make  allow- 
anoe  for  general  benefits— or  such  as  accrue  to  the  community  and  vicinage  at  large— 
from  the  construction  of  the  work  proposed.  Litlli  Miami  Railroad  Co.  v.  OolUu,  6 
Ohio  St  Bep.  182.  Whether  special  benefits,  or  such  as  accrue  directly  and  solely  to 
the  owner  of  the  lands  appropriated,  may  be  ^iken  into  consideration  and  allowed 
for,  quere,     lb.  182. 

In  case  of  a  railroad  appropriation  for  a  right  of  way  through  a  tract  of  land, 
causing  incidental  and  local  injury  to  the  residue  of  the  tract,  although  general  re- 
sulting benefits  from  the  railroad  to  the  value  of  such  residue  of  the  land  can  not  be 
taken  into  account  in  estimating  the  amount  of  compensation  to  be  paid  the  owner; 
yet  where  a  local  incidental  benefit  to  the  residue  of  the  land  is  blended  or  ooaueoted. 
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woj  damage  that  may  aoome  to  [here  name  the  owner  or  owners],  by  reason 
of  the  appropriation,  other  than  the  compensation,  further  ascertain  how 
much  less  valuable  the  remaining  portion  of  said  property  will  be  in  conse- 
quence of  such  anpropriation ;  this  you  swear  as  you  shall  answer  to  €k>d 
(or  affirm  under  tne  pains  and  penalties  of  perjuryj- 

Ssa  IL    £cu;h  application  shall  constitute  but  one  proceeding,  OonfoUdatloa  of 
tiiough  seyeral  properties  and  party  owners  are  named.     The  officers,  ®"**»  *^ 
lurors,  and  witnesses  shall  only  be  entitled  to  a  single  fee,  and  there  shall  be 
but  one  cost  bill  taxed  against  such  corporation. 

(104.)  Sxo.  YI.    It  shall  be  lawful  for  the  said  probate  jndge,  upon  YiBwhjiwcj, 
motion  of  either  party,  to  issue  the  following  writ  to  the  sheriff,  or 

other  proper  officer,  to-wit:  To  the  sheriff  of county:  You  are 

hereby  commanded  to  conduct  the  twelve  jurors  named  in  the  panel  to 
this  writ  annexed,  to  view  the  property  or  premises  sought  to  be  appro- 
priated by  There  state  the  name  of  the  corporation),  and  owned  by 
Shere  state  me  name  of  the  owner  or  owners),  on ^  the 
ay  of ,  then  and  there  to  view  the  premises  or  property  afore- 
said, in  the  presence  of  A.  B.  on  the  part  of  the  corporation  a&resaid, 
and  C.  D.  on  the  part  of  the  owner  (or  owners),  appointed  by  this  court; 
and  you  shall  make  return  of  the  manner  you  have  executed  this  writ, 

to  this  court,  on  the day  of ,  A.  D. ,  and  have  you 

then  there  this  writ.  The  aforesaid  shall  be  signed  by  the  probate 
judge,  and  certified  under  his  seal  of  office,  and  he  shall  also  deliver  to 
the  sheriff  a  copy  of  the  statement,  containing  a  separate  description 
of  each  parcel  of  property  and  rights  sought  to  be  appropriated  within 
the  county;  and  he  shall  have  the  power  to  appoint  the  two  persons 
therein  named;  and  the  sheriff,  or  other  proper  officer,  who  is  to  exe- 
cute said  writ,  shall,  by  a  special  return  upon  the  same,  certify  under 
his  hand  that  the  view  has  been  made,  according  to  the  command 
thereof.  The  expenses  of  taking  said  view  shall  be  taxed  in  the  bill 
of  costs,  and  no  evidence  shall  be  given  on  either  side  at  the  taking 
thereof:  Provided,  that  witnesses  may  be  examined  before  said  jury,  Ttul 
after  their  return  to  the  court  aforesaid,  and  the  trial  in  each  case  shidl 
he  conducted  thereafter  in  said  probate  court,  in  the  same  manner  that 
the  trial  of  civil  cases  is  conducted  in  the  court  of  common  pleas  of  the 
county  in  which  said  proceeding  is  had :  ^  Provided,  that  if  more  than  Tttimonj, 
three  witnesses  are  examined  by  either  party  on  the  same  point,  in  the 
same  case,  the  said  probate  judge  shall  have  power  to  tax  the  fees  and^ 
costs  of  such  witnesses  to  the  party  calling  the  same. 

(105.)  Sso.  YII.     If  the  owner  or  owners,  or  his,  her  or  their  guar-  How  nnknowii « 
dian,  a3  the  case  may  be,  are  unknown,  or  do  not  reside  within  the  S^^JiSltiM!  ^"^^ 
county  where  such  property  may  be  situated,  such  corporation,  by  its 
proper  officer,  authorized  agent  or  attorney,  shall  make  affidavit  to  that 

either  in  loeaUty  or  subject  matter,  with  a  local  incidental  injury  to  inch  residue  of 
the  land,  the  benefit  may  be  considered  in  fixing  the  compensation  to  be  paid  the 
owner,  not  by  way  of  dednotion  from  the  compensation,  but  of  showing  the  extent 
of  the  injniy  done  the  yalae  of  the  residue  of  the  land.  0.  d;  P.  B.  R,  Co,  r.  Ball, 
k  Ohio  St.  Rep.  669. 

But  in  assessing  the  compensation  for  a  local  incidental  injury  to  the  residue  of 
the  owner's  tract  of  land,  arising  from  the  appropriation  of  the  right  way,  and  con- 
struction of  a  railroad,  whether  a  local  incidental  benefit  arising  from  the  railroad 
atrueture  to  the  residue  of  the  tract,  but  not  connected  either  in  locality  or  subject- 
matter  with  the  injury,  can  be  taken  into  the  account  In  estimating  the  compensation 
for  the  damages,  quere,    lb.  569. 

1  See  note  to  sec.  (100)  of  this  Chapter. 

The  opinion  of  a  witness  as  to  the  amomU  of  damagm  which  a  land  owner  wiU  sus- 
tain by  the  appropriation  of  a  portion  of  his  land  for  the  purpose  of  constructing  a 
railroad  orer  it,  is  not  admissible  as  evidence.  {AiUnntie  and  OrwU  Wettem  Bailroad 
Oo,  y.  Campbell,  4  Ohio  St.  Bep.  683,  followed  and  approved.)  But  a  witness  may  be 
allowed  to  give  his  opinion  as  to  the  value  of  the  land  affected.  C.  and  P.  B,  B»  Co. 
y.  BaU,  6  Ohio  St.  Bep.  668. 
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fiM^vaad  shall,  neTerth^dees,  file  woLoh  statement  as  is  required  by  Idn 
■eeond  section  ef  this  act,  in  the  probate  court,  ai^d  shall  also  publish 
in  some  newspaper  of  general  circulation  in  such  county,  for  the  term 
of  four  weeks,  an  advertisement  containing  a  description  of  the  prop- 
erty sought  to  be  appropriated;  and  a  notice  that  they  have  made  ap- 
plication according  to  law,  for  such  appropriation,  specifying  the  day, 
which  shall  be  wiwin  ten  days  from  the  expiration  of  said  term  of  four 
weeks,  in  which  a  jury  will  be  selected  to  assess  the  oompensalion  to  be 
paid  therefor;  and  upon  subh  day  a  jury  shall  be  empanneled  and  sworn 
by  the  probate  judge,  and  1^  proceedings  shall  thenealter  be  conducted 
in  aeeordanee  with  l^e  forgoing  prorisions  of  this  act. 

£j«^«d^tr  (106.)  Sec.  VIIL     The  jurors  summoned  and  serying  in  accordance 

-1     «-M  ^ithf" 


L  the  proYwions  of  tlus  act,  shall  each  receiTe  one  doHar  per  day  for 
dieir  serrices,  and  five  -eents  per  mile  fer  every  mile  of  the  distance  they 
may  be  eempelled  to  travel  in  the  discharge  of  their  duties;  the  sheriff 
shall  be  eotitded  to  eu<^  fees  as  he  vmy  be  allowed  by  law  for  similar  ser- 
Fieee  in  other  cases,  but  he  shall  net  be  allowed  anyi^nng  in  ihe  way  of 
poundage;  the  witnesses  shall  be  allowed  the  same  &es  to  which  ittej 
would  be  ^ntitded  f[>r  attendance  on  the  court  of  common  pleas;  the 
probate  judge  ehall  be  allowed  to  enter  a  charge  of  t^ree  debars  in  the 
cost  bill  lor  his  servioes,  and  no  more;  and  the  whole  costs  so  taxed  shall 
be  paid  by  the  eorpcnration  seeking  to  make  sudi  approjHriation :  Pro- 
vided, t&at  such  corporation,  by  its  proper  officer,  agent  or  attorney, 
may,  at  the  time  of  filing  ^^  statement  aforesaid  with  llie  probate 
judge,  deposit  with  said  officer  such  amount  in  money  as  f^ey  may  deem 
just  and  equitable  eompeneation  for  the  property  and  rights  sought  to 
be  appropriated,  and  if  t^.e  final  verdict  of  the  jury  shall  not  exceed  the 
amount  so  ^kposlted,  the  whole  costs  of  the  proceedings  shall  be  equally 
divide^  between  the  corporation  and  the  owner  of  such  property,  in  ease 
of  his  refosal  to  aoc^  tlie  same. 
BceqjttoBi  and  (107.)  Ssc.  IX.  AH  1^0  proceedings  hereinbefore  provided  for  in 
the  probate  court,  ehatl  be  opened  to  exceptiotts,  in  the  same  manner 
that  exeeptioss  are  er  nay  be  taken  in  erfil  suits  in  the  court  of  com- 
mon pleas;  and  eiiher  party  may  take  the  same  up  to  the  court  of  com- 
mon pleas  of  the  proper  county,  on  a  writ  of  ixrUorwri^  which  shall  be 
ksued  of  eooirse  by  <ihe  derk  thereof,  ui>on  the  filing  of  a  precipe,  in 
.which  ease  such  exceptions,  signed  a»d  sealed  by  t^d  probate  judge, 
shall  be  taken  and  eonsidered  as  a  part  of  the  record  of  such  proceed 
ings:  Provided,  that  such  writ  of  certiorari  shall  be  issued  wiljiin  fifteen 
days  from  the  rendition  of  the  judgment  in  the  probate  court:  Pro- 
vided, that  such  corporation  tsihall  have  the  risht,  on  t^  finding  of  the 
jftry  in  the  probate  court,  to  pay  into  court  tne  amount  of  compensa- 
tion so  found,  and  proceed  to  enter  upon  and  appropriate  such  prop- 
ettf^  AOtwithfltandiBg  the  cause  may  be  removed  to  the  tt»irt  of  common 
|4eas.^ 

(108.)  Bsa  X.    If  the  court  of  common  pleas,  upon  ^e  hearing 
of  the  cause,  shall  affirm  the  judgment  of  the  probate  court,  all  tiie 

IBm  Pa^eTiM  CopB,  mo.  (MO). 

SThe  charter  of  the  Little  Miami  railroad  oompaBj  proyldes  that  either  partjmaj 
appeal  fh>m  the  valuation  pot  ODon  landi  appropriated  by  it  to  the  court  of  commoa 
]»Iea8  by  giving  notice,  etc.  Held  that  upon  appeal  from  such  valuation  under  a 
judge's  warrant  it  was  error  in  the  appellate  court  to  order  the  warrant  and  proceed- 
hifs  uttder  it  to  be  quashed.  Though  the  warrant  contained  no  statement  oc  an  at- 
tempt to  purehaee  the  land  of  the  owner,  of  his  disability  in  law  to  contract,  or  of  hif 
absence  from  the  county,  or  that  the  land  appropriated  was  indispensable  for  the  con 
atmetion  of  the  road,  the  common  pleas  had  jurisdiction  of  the  case  by  appeal.  Th§ 
LM»  Uinmi  RoOirwid  Ob.  r.  /'brin,  IS  Ohio  Bep.  479. 
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0Q8ts  in  said  eanrt  <^  oommon  pleas  AaHl  be  pwd  by  the  party  at  whose 
instance  the  writ  of  certiorari  shall  have  been  issued;  and  if  they  shall 
reverse  soch  jad|gHL6nt,  they  shall  retain  aach  eaose  for  trial  and  final  Btumni  oTiodr 
judgment  in  said  court  of  eommoa  pleas,  as  in  other  cases,  which  °^"^**^ 
trial  shall  be  had  at  the  term  of  the  reversal  of  such  original  judg- 
ment, unless,  for  good  cause  shown,  by  either  party,  the  court  shaU 
grant  a  continuance  of  such  cause;  and  on  the  trial  of  such  cause  in 
me  court  of  common  pleas,  &e  same  oath  or  affirmation  shall  be 
administered  to  the  jur^  as  is  provided  for  in  the  fifth  section  of 
this  act. 

Q09.)  Sec.  XL    The  jury  d^iH  render  their  verdict  to  the  pro%ate  TwAM,  Jadr 
judge,  who  shall  enter  the  same  on  his  minutes;  and  unless  for  good  "*"**  **^ 
reason  shown,  the  court  shaU  grant  a  new  trial,  the  judge  shall  enter     • 
of  record  a  confirmation  of  the  verdict  so  rendered,  and  upon  the  pay- 
ment of  the  amount  for  which  the  verdict  is  rendered,  and  sueh  costs  ai 
may  be  assessed,  (he  court  shall  render  a  judgment,  to  Ihe  effect,  that 
the  said  corporation  shall  hold  the  property  m  the  proceedings  men- 
tioned,*for  me  purposes  for  which  the  same  was  appropriated,  and  enter 
£he  same  upon  record,  and  thereupon  such  corporation  shall  hold  iftie 
same  accordingly,  and  be  entitled  to  execution  to  put  them  in  possession 
hereof.  *  Provided,  that  if,  upon  certiorari^  or  a  new  trial,  ^ere  shaH  A^fartinent  on 
be  a  second  assessment,  which  shall  exceed  in  amount  that  first  made,  ^SS^  nS 
the  corporation  shall  pay  the  excess  to  the  owner  of  such  property,  and 
the  probate  judge  receiving  die  amount  so  first  decided  to  be  due,  ^all 
retain  the  same  in  case  a  writ  of  certiorari  shall  issue^  or  a  new  trial  be 
granted ;  and  if  the  verdict  of  the  second  jury  shall  be  less  than  that 
of  the  first,  he  shaH  repay  to  such  corporation  the  difference  upon  ti^e 
final  disposition  of  the  cause;  and  provided,  further,  that  in  case  a  new 
trial  shall  be  eranted,  at  the  instance  of  ihe  own^  or  owners  of  tjhf  , 

Cperty,  and  me  verdict  of  the  second  jui^  diall  be  die  same  as  or 
in  amount  than  that  first  rendered,  such  owner  shaU  pay  the  whole 
costs  of  the  second  proceeding;  and  if  it  shail  be  more  than  that  first 

1  Where  the  legialatore.  ia  the  oonstiUitional  ezereiie  of  the  right  of  eminent  do- 
main^ aathorisea  an  aot,  the  neooBsaiy  oonseqnenoe  of  which  ie  to  Injure  the  property 
of  aaothfir,  and  at  ihe  lame  time  presoribee  the  partioular  mode  in  whieh  iLe  danw 
ages  flhaU  be  aaoertaiaed  and  eompensatad^  giving  to  tha  injured  vartv  ^  right  to 
reaort  to  the  same,  the  person  or  corporation  acting  under  snob  aptnorirT^,  and  within 
the  scope  thereof,  is  not  a  wrong-doer,  nor  liable  to  an  action  for  a  tort,  bat  mast  ba 
nroeeeded  against  under  tbe  statate.  Tk4  LiuU  Uhmi  Baikoad  Company  t.  WAitaera, 
8  Ohio  St.  I^.  MO. 

The  owner  of  land,  regularly  appropriated  to  the  nse  of  ^  railroad  company,  apoa 
proceedings  institated  by  the  company  under  laws  proTiding  therefor.  Is  barred  or 
the  common  law  remedy,  to  sue  tot  and  recover  the  oamages  he  may  have  sus^piiae^ 
by  the  entry  of  the  company,  and  the  constmcition  of  their  road  ap^A  sueh  Ifodf 
Otetttm  y.  Eakm  <md  BandUon  Roilroad  Oompamf,  4  Ohio  St.  Rep.  685. 

In  such  case,  the  bar  |s  equally  effectual,  although  the  owner  may  have  refused  jtf> 
submit  to  such  proceedings,  or  to  receire  tne  amount  awarded  to  him,  and  d^osited 
fbrhisuBe.    76.086. 

Where,  under  the  charter  of  a  jkompUM  company,  daipagei  ar«  assessed  for  ix^urjay 
done  to  the  land  over  which  the  road  passes,  the  owner  of  the  land  can  not  after- 
ward sue  one  employed  to  make  the  road,  for  cutting  the  timber  within  the  lines  of 
the  road  into  coidwood.     Praiher  ▼.  Elliton,  10  Ohio  Rep.  396. 

Whether  the  appraisers  in  assessing  damages  for  land  appropriated  for  a  turnpike, 
formed  erroneous  conclusions  as  to  the  extent  of  the  injury,  by  failing  to  estimate  the 
detriment  which  a  toll  house  and  wall  midit  ooeaaion,  can  not,  in  the  i^twence  4>f  any 
showing  in  the  recofd,  lof  the  hasis  of  uieir  anrard,  he  aon^dered  by  the  su]H«me 
eourt  on  error.  Ward  y.  The  MaritUa  €tHd  Newport  Turnpike  ctnd  Bridge  Comp(mif,  6 
Ohio  St.  Rep.  15. 

If  the  appraisers  appointed  to  determine  the  question  of  damages  between  the 
aUimant  and  the  oompaay,  fail  to  consider  all  of  the  items  which  may  produce  benefit 
or  loss,  or  commit  any  mistake  in  rendering  their  award,  whereby  the  owner  of  the 
land  may  be  prejudiced,  relief  is  not  attainable  for  such  failure  or  mistake,  by  acUon 
ai  trespass  against  the  eompany.    Ih,  15. 
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rendered,  the  costs  of  such  second  proceedings  shall  be  paid  by  the 
corporation. 
HowjMgm«t         (110.)  Seo.  XII.     The  probate  court  shall  have  power  to  enforce 
the  judgment  rendered  finally  in  such  cause,  by  execution,  or  otherwise. 

An  Act  sapplementary  to  the  "sot  to  proride  for  oompentation  to  the  ownert  cf 
priTftte  property  appropriated  to  the  lue  of  oorporationi.'' 

[PkuMd  Monk  14, 1868.    61  vol.  fifarf.  487.] 

Amvopriatioii  of  G^^O  S^^*  ^-  ^^  ^  enacted  hy  the  General  Auembly  of  the  State  of 
t^anandil^r'^  Ohio,  That  in  all  case  where  any  railroad  company  already  incorporated 
railroads.  or  that  may  be  hereafter  incorporated  within  this  state,  has  located  or 

shall  hereafter  locate  their  railroad  through  any  part  of  reserved  sec- 
tions twenty-nine  or  sixteen,  or  through  any  section  or  part  of  section 
granted  by  congress  in  lieu  of  section  sixteen,  for  school  purposes  (the 
same  remaining  unsold),  or  through  any  town  lot  or  parcel  of  ground 
used  for  or  devoted  to  school  purposes,  said  railroad  company  may  ap- 
propriate so  much  of  said  lands  or  lots  as  may  be  necessary  for  the 
purposes  aforesaid  in  such  manner  and  upon  such  conditions,  as  is  pro- 
vided by  law  in  other  cases,  and  notice  of  such  appropriation  served  on 
such  trustees  or  school  officers  shall  have  the  same  force  and  effect  as 
notice  in  any  other  case  to  the  owner  of  the  land  appropriated. 
Piooeedk  0-^^-)  ^^^'  ^^'    ^^^  moneys  arising  from  such  appropriations  shall 

be  disposed  of  by  such  trustees  or  school  officers  in  such  manner  as 
shall  be  provided  by  law. 
Whan  probate  (113.)  Sso.  III.     That  in  any  case  wherein  the  probate  judge  of 

^^iS^SSJ  *ny  county  of  this  state  shall  be  interested  either  as  a  stockholder, 
jjjrt  to  *S°***"  director  or  otherwise;  in  any  corporation  seeking  to  appropriate  private 
mropriMioon  <S^  property  to  its  use,  it  shall  be  the  duty  of  said  probate  judge,  on  the 
private  proper^.  fiHuff  01  the  Statement  or  application  provided  for  by  ihe  second  section 
of  the  act  to  which  this  is  supplementary,  to  certify  to  the  court  of 
common  pleas  of  the  proper  county  the  fact  that  he  is  so  interested  as 
aforesaid,  and  then  and  in  that  case  the  proceedings  in  said  court  of 
common  pleas  shall  be  had  and  conform,  in  all  respects,  so  far  as  appli- 
cable, to  the  several  provisions  of  the  act  to  which  this  is  supplement- 
ary, and  all  the  powers  conferred  and  duties  imposed  upon  the  probate 
judge  by  the  terms  of  said  act,  shall  devolve  upon  the  court  of  common 
pleas,  and  said  court  of  common  pleas  shall  nave  ^11  power  to  make 
such  orders  and  direct  such  proceedings  to  be  had  as  may  be  necessary 
to  do  foil  justice  between  the  parties  according  to  the  true  spirit  and 
intent  of  the  act  to  which  this  is  supplementary;  provided,  that  either 
party  shall  have  the  right  to  appeal  from  the  final  judgment  of  said 
oourt  of  common  pleas,  to  the  district  court,  as  in  other  cases,  or  to  have 
the  proceedings  of  said  court  of  common  pleas  reviewed  on  error: 
Provided,  furSiermore,  that  said  coq>oration  seeking  to  appropriate 
property  as  aforesaid  may,  on  depositing  the  amount  of  damages  and 
costs  assessed  bv  the  court  of  common  pleas,  with  the  clerk  of  said 
oourt,  be  entitled  to  enter  into  possession  of  the  property  sought  to  be 
appropriated.  ^ 

An  Aet  rapplementary  to  the  aot  entitled  "an  aot  to  proWde  for  oompensation  tc 
owners  oi  private  property  appropriated  to  the  me  of  oorporations,"  passed  April 

[PuMd  JCortA  11, 1863.  61  vol.  SW.  418.] 

OB         (114.)  Seo    I.     Beit  enacted  hy  the  General  Assembly  of  the  State  oj 
1  Defendant  to  hold  the  affirmative.    See  see.  (368)  of  this  Chapter. 
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Ohiioj  Tliat  in  all  cases  now  pending  in  the  courts  of  common  pleas,  or  Uws  psMed  prior 
district  court  of  this  state,  in  which  any  railroad  company,  or  other.  for^^aj^r^o^M^t 
corporation  has  commenced  proceedings,  under  any  law  of  this  state,  in  JJJ^JJ*^^'  ^' 
force  prior  to  the  thirtieth  day  of  April,  eighteen  hundred  and  fifty-  road?    ^ 
two,  to  appropriate  private  property  to  the  use  of  such  company  or 
corporation;  and  where,  by  reason  of  any  irregularity  in  the  proceed- 
ings of  the  appraisers  or  arbitrators,  or  for  any  other  good  cause  shown, 
lUcL  court  sluill  set  aside  the  award  of  the  arbitrators  or  appraisers,  or 
shall;  for  want  of  jurisdiction  or  other  cause,  dismiss  any  such  case,  a 
transcript  of  the  records  and  proceedings  of  either  of  said  courts  in 
Bach  cause,  shall  forthwith  be  certified  by  the  clerk  of  such  court,  to 
the  probate  judee  of  the  proper  county. 

(115.)  Seo.  11.    Upon  the  filing  of  such  transcript  in  the  probate  8mm. 
court,  such  cause  shall  be  proceeded  with  in  all  respects  according  to 
the  proyisions  of  the  act  entitled  "an  act  to  provide  for  compensa-  Aiittp.188. 
tion  to  owners  of  private  property  appropriated  to  the  use  of  corpora- 
tions," passed  Apnl  30, 1852,  and  as  though  the  statement  required  by 
the  second  section  of  said  act  had  been  filed  with  the  probate  judge. 

An  Aet  ftnthoriiing  Inoorporated  oompanief  to  change  their  namei. 
[PMMi  JoMory  12,  ISfiS.    61  voL  j9W.  298.] 

(1160  Sbo.  I.    Beit  enacted  hy  the  General  Assembly  of  the  State  of  £;^;;'^^»» 
OWo,  That  from  and  after  the  passage  of  this  act,  it  slmll  be  lawfril  '*^— "•"** 
for  any  company  now  incorporated  within  this  state,  to  chanee  the  name 
of  said  company  in  manner  and  form  as  is  provided  for  in  this  act. 

(117.)  Sso.  ll.  That  upon  petition  being  filed  by  the  directors  of 
any  company  as  aforesaid,  in  the  court  of  common  pleas  of  the  county 
in  which  the  principal  oiBice  of  such  corporation  is  located,  and  upon 
giving  thirty  days'  notice  by  publication  in  a  newspaper  of  general  cir- 
culation in  said  county,  of  the  object  and  prayer  of  such  petition,  said 
court  shall,  at  any  regular  term  after  the  puolication  of  said  notice, 
upon  good  cause  shown,  decree  the  change  of  the  name  sought  for  by 
said  board  of  directors. 

(118.)  Seo.  III.    That  in  case  the  name  of  any  company  is  changed,  Amm. 
as  aforesaid,  a  copy  of  the  decree  shall  be  filed  with  the  secretary  of 
state,  and  also  published  in  some  newspaper  of  general  circulation  in 
the  county  aforesaid. 

(119.)  Seo.  IY.  That  when  the  provisions  aforesaid  have  been  XflbeicrohMif». 
complied  with,  such  company  shall  thereafter  be  known  by  such  new 
name,  and  shall  have  all  the  powers,  and  be  subject  to  the  same  restric- 
tions as  if  no  change  of  name  had  been  made,  and  no  such  change  of 
name  shall  affect,  in  any  manner,  the  righta  of  such  company,  or  of  any 
individual,  or  other  corporation. 

An  Act  inpplementary  to  an  aet  to  provide  for  the  creation  and  regnlation  of  inoor-  8w«a*t  B.  S.  197. 
Derated  oompanief  in  the  lUte  of  Ohio,  passed  May  1, 1S52.  Oonran's   B.  S., 

[Pmtdmd  look  0i§^  Monk  i,Vm^.    66  voL  SfaK.  82.]  LawB,1130. 

(120.)  Seo.  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  of  Haj  HxdM^of  an. 
Ohio,  That  it  shall  be  competent  for  incorporated  companies  hereto-  n»i»«**nv; 
fore  denized,  and  that  may  be  hereafter  organized  under  the  provi- 
8ions  of  the  act  to  provide  for  the  creation  and  regulation  of  incorpor- 
ated companies  in  the  state  of  Ohio,  and  the  amendatory  and  supple- 
mentary acts,  to  appoint  and  fix  the  day  on  which  the  annual  meetings 
of  such  companies,  respectively,  shall  be  held,  and  at  which  the  busi- 
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ness  now  authorized  by  law  or  the  by-laws  of  the  company,  shall  b^ 
transacted. 
StMamwit  oi;  te      (121.)  Sec.  II.     When  a  day  other  thaji  the  first  Monday  in  Janti- 
ganiutkm;^   ^"^  ary  shall  be  appointed  and  fixed  upon  for  holding  the  annual  meeting 
of  any  company,  at  the  time  of  the  organication  Siereof,  the  same  shaS 
be  stated  in  the  certificate  of  or|ganization,  and  when  any  organised 
(Company  shall  elect  to  change  the  day  for  holding  the  annual  meeting 
thereof,  the  same  may  be  done  by  vote  of  the  stockholders,  at  any  an- 
-Gbaaee  thenot  nnal  meeting  of  the  company ;  and  shall  forthwith  be  certified  in  writing 
subscribed  by  the  presiding  oftcer,  and  secretarr  or'  clerk  of  the  com- 
pany, and  we  certificate  thereof  so  made  shall,  within  thirty  days 
thereafter,  be  filed  in  the  proper  office,  as  required  by  law  in  cases  of 
original:  certificates  of  organization. 

Sbg.  in.    Thb  act  shall  take  e^t  on  its  passage. 

Jbtf  A^  preseHbing  » tariff  of  frelgbt  on  fttilrosdA 

BatMon ni^Mds      (122^  Seo.  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of 
\n^      tj     oa-  Qj^^^  rf^^  '^^  g]^^  ]^  ^}^  ^^^^  ^£  ^^^  ^j^^  every  railroad  company 

whose  line  of  road  extends,  or  shall  hereafter  be  extended,  to  any  place 
in  the  vicinity  of,  or  to  a  point  of  intersection  idth,  any  of  the  navigable 
canals  or  other  works  of  internal  improvement  belonging  to  this  state, 
to  fix  and  establish  a  tariff  of  rates  for  the  transportation  of  merchan- 
dise, produce,  and  other  property  consigned  to  or  from  such  place  or 
point  of  intersection;  and  it  shall  be  unlawful  for  such  railroad  com-  - 
pany  te  charge  or  receive  any  higher  rate  for  transporting  similar  mer- 
chandise, produce  or  property,  over  a  shorter  distance  of  its  road,  than 
ifl  charged  or  received  according  to  such  fixed  tariff  for  transportation 
to  and  Srom  such  places  of  intersection  as  aforesaid. 
PabUofttton  ct  (123.)  Seg.  II.  That  every  such  railrbad  company  shall  publish  its 
^^^  tariff  of  rates  on  property  consigned  to  and  from  such  places  or  points 

(^  intersection,  as  provided  in  the  preceding  section,  and  cause  the  same 
to  be  kept  conspicuously  posted  up  at  the  several  business  stations  on 
Bates  not  to  bo  its  road;   and  it  shall  be  unlawM  for  such  company,  its  officers  or 
•^•^^  agents,  to  charge  or  receive,  directly  or  indirectly,  for  transporting  any 

property  consigned  as  aforesaid,  any  less  rate  than  is  designated  on 
such  printed  card,  until  the  same  shall  have  been  changed  by  an  order 
of  the  board  of  directors  of  such  company,  and  at  least  ten  days'  notice 
of  such  chao^  given  by  bill  or  card,  to  be  posted  up  as  aforesaid;  and 
it  shall  be  unLa^l  for  such  company,  its  officers  or  agents,  to  evade  or 
attempt  to  evade  by  drawback,  free  warehousing,  or  in  any  other  mode 
or  muiner,  the  payment  of  f\ill  freightage,  according  to  the  printed 
tariff  of  rates,  as  herein  provided. 
BaUnod  bridges  (124.)  Seo.  III.  That  the  board  of  public  works  is  hereby  author- 
^  ized  and  required  to  permit  each  and  every  raibroad  company  in  this 
state,  adopting  and  adhering  to  such  rate  of  fireight  as  is  prescribed  by 
this  act,  to  construct  suitaUe  bridges  across  any  navigable  canals  and 
feeders,  slackwater  improvement,  navigable  riven,  streams,  lake  or 
reservoir,  with  which  any  of  the  canals  of  this  state  are  united,  or  with 
which  they  are  connected,  where  the  line  of  such  road  or  roads  neces- 
sarily cross  the  same,  under  the  supervision  of  said  board,  and  in  such 
manner  as  will  not  interrupt  or  impede  the  navigation  of  such  canal, 
feeder,  slackwater  improvement,  navigable  river,  stream,  lake  or  reser- 
voir: Provided,  however,  that  before  the  permission  of  said  board  shall 
be  given  for  the  erection  of  such  bridge  or  bridges,  the  railroad  com- 
pany desiring  to  construct  and  build  the  same,  shall  cause  a  complete 
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liagram  and  plan  of  snch  bridge,  designating  the  point  or  plaee  of 
cresBing  stieb  canal,  feeder,  slaokwater  improvement,  rirer,  stream,  lake 
or  reservoir,  to  be  filed  in  the  office  of  the  board  of  pnblio  works  of  this 
state,  and  tlie  same  shall  be  approved  by  said  board,  or  by  the  acting 
commsssioner  in  charge  of  the  division  of  the  public  works  in  which 
said  bridge  shall  be  proposed  to  be  built,  acting  by  authority  of  said 
board,  which  approval  sha^l  be  in  writing,  and  indorsed  on  said  dia- 
gram: Provided,  fhrther,  that  no  bridge  shall  be  erected  under  the  au- 
thority of  this  aet,  which  shall  not  be  sobfect,  at  the  proper  cost  and 
expense  of  the  eomptmf  building  the  same,  to  such  changes  and  altera- 
tions as  may  become  hereafter  necessary  by  any  improvement,  alteration 
or  enlargements  of  the  level  of  such  eansl,  feeder,  or  slackwater  im- 
provement. 

(125.)  Sxa  IT.  That  in  all  eases  where  ndlroaet  companies  in  this  szigtiBg  teUfM 
state  have  erected  bridges  over  any  of  the  mmgable  canals,  feeders, 
slackwater  improvements,  navigable  rivers,  stream,  lake  or  reservoir,  as 
aforesaid,  which  do  not  impair  the  navigation  thereof,  the  said  board 
of  public  works  is  hereby  required  to  permit  the  same  to  remain  undis- 
turbed: Provided,  that  said  bridges  shall  not  be  less  than  ten  feet  in 
the  clear  above  the  top  water  line;  and  provided,  also,  that  the  provi- 
sions of  this  act  shall  not  prevent  the  construction  or  coatinuii^  of 
drawbridges  which  do  not  interrupt  the  navigation  of  the  canals. 

(126.)  Sso.  y.     That  if  any  railroad  company  shall  refuse  to  com-  PitMseedinss 
ply  with  any  of  the  provisions  of  this  act,  the  attorney  general  on  be-  JS^^^JSJ^ 
ing  notified  thereof,  shall  immediately  institute  proper  leg^  proceedings,  with  preoedins 
in  the  name  of  the  state  of  Ohio,  against  said  con^>any,  for  the  purpose  ''''*^^''°^ 
of  enforcing  the  provisions  of  this  act. 

An  Aet  rapplemeiitaTy  to  tlie  ''act  to  proride  for  the  ereatton  and  reflation  of  in- 
oorpoisted  eompaoiesin  the  itate  of  Ohio/'  pasted  May  1, 1652. 

[i>teMlJr<in!ft  14, 1868.    &l  9oL  SkU.  4M,] 

(127.)  Sso.  I.  Beit  enacted  hy  the  General  A$$emhh/  of  the  State  of  How  unpaid  stock 
Ohioj  That  in  all  joint  stock  companies,  other  than  railroad  companies,  JS^^S^jJJ**' 
which  have  been  or  which  shall  herea^r  be  organized  under  the  pro-  collected, 
visions  of  the  act  to  which  this  aet  is  supplementary,  any  and  all 
installments  of  stock  which  shall  remain  unpaid  sixty  days  after  pav- 
ment  of  the  same  shall  have  been  required,  whether  such  stock  be 
held  by  an  ass^nee,  transferee,  or  by  tl^  original  subscriber,  the  same 
may  be  collected  by  a  civil  action,  or  the  directors  may  sell  the  stock 
so  unpaid,  at  public  auction  for  the  inatalhnent  due  thereon,  including 
all  installments  which  shall  h&ve  become  due  at  the  time  of  the  sale, 
fizst  giving  notice  of  the  time  and  plaee  of  sale  bv  publication  in  some 
newspaper  of  general  circulation  in  the  county  where  the  principal  of- 
fice of  the  company  is  located,  and  if  any  residue  of  money  shall  re- 
main, after  paying  the  amount  due  on  said  stock,  the  same  shall  on  de- 
mand be  paid  over  to  the  owner  of  the  stock,  but  if  the  whole  amount, 
due  as  aforesaid,  shdl  not  be  paid  by  such  sale,  the  residue  shall  be  re- 
coverable by  a  civil  action  against  the  assignee  or  transferee. 

(128.)  Seg.  II.     That  persons  organizing  themselves  into  a  turnpike  Tornpikeorphtnh 
or  plank  road  company  under  the  provisions  of  the  above  named  act,  JJJ^  ^^TSSoh 
shall  be  authorized  to  designate  in  their  certificate  more  than  one  road  roada. 
to  be  improved  and  held  by  such  company  where  the  said  roads  divei^e 
from  one  common  point,  or  branch  from  each  other  in  the  course  of 
their  routes. 

(129.)  Sec.  III.     That  any  turnpike  or  plank  road  company  organ- 
isea  under  said  act,  shall  be  authorized  to  file  supplementary  cer^cates 
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for  the  Bpecifioation  and  designatioii  of  any  additional  branch  road  con- 
nected with  any  previous  work  of  such  company,  and  such  company 
may  nnite  with  any  other  turnpike  company  in  maintaining  and  hold- 
ing any  road  in  common  between  them,  and  to  divide  the  proceeds 
thereof  in  proportion  to  their  interest. 
When  to  charge  (130.)  Sec.  IY.  That  when  any  turnpike  or  plank  road  company 
flri  mSelT*  ****"  *^'  having  completed  five  miles  of  the  road  and  erected  a  gate,  shall 
complete  any  forther  and  continuous  portion  of  their  road  less  than  five 
miles,  and  had  Hiavel  ^he  same  approved,  they  shall  be  authorized  to 
charge  additional  toll  for  such  increased  length  in  proportion  to  the 
rates  authorized  by  law. 
incTOMtt  of  stock  (131.)  Sso.  Y.  That  any  gas  light  or  coke  company  in  this  state 
^  ^w.  ^^^  increase  its  capital  stock  to  an  amount  not  exceeding  twice  the 

amount  of  ita  original  capital,  and  any  such  corporation  shall  have 
power  to  take  by  deed  and  hold  such  real  estate  as  is  necessary  for  ita 
legitimate  business. 

An  Aot  dirootiiig  the  manner  of  lerring  mesne  process  against  railroad  oompaniea. 
[i\uMi  Jfordb  21, 1860.    48  vol.  SfaK.  62.] 

Boita  before  jw-  (132^  Seo.  L  Beitenocted  hv  the  General  Aviemblyof  the  StaU  of 
raSd  w^Ha/r'^*  Ohio^  That  sult  may  be  brought  before  a  justice  of  the  peace  against 
any  railroad  company,  in  the  township  in  which  the  president  of  the 
companv  may  reside,  or  in  any  township  in  which  the  principal  business 
office  or  the  company  may  be  kept,  and  the  writ  of  summons  issued 
Serrioe  of  prooees.  by  Said  justice  shall  D#  served  personally  upon  the  president,  if  found, 
or  by  leaving  a  copy  at  the  business  office  of  the  company  with  the  per- 
son having  chai^  thereof. 

(133.)  Seo.  II.  Suit  may  be  brought  before  a  justice  of  the  peace, 
against  any  railroad  company,  in  any  township,  into  or  through  which 
the  road  of  such  company  may  be  located,  and  if  the  principal  business 
office  of  the  company  is  not  kept  in  said  township,  it  shall  be  the  duty 
of  such  justice  of  the  peace,  to  issue  a  writ  of  summons  against  said 
company,  directed  to  the  sheriff  of  the  county  where  the  principal 
business  office  of  the  company  is  kept,  with  an  indorsement  on  the  back 
of  the  writ,  of  the  name  of  the  post  office  to  which  said  writ  shall  be 
returned,  and  the  plaintiff  may  transmit  the  same,  post  paid,  by  mail,  a 
(134.)  Sso.  III.  The  sheriff  shall,  on  the  receipt  pf  such  writ, 
forthwim  serve  the  same  personally,  upon  the  president,  if  found,  or  by 
leaving  a  copy  at  the  business  office  of  said  company,  with  the  person 
having  charge  thereof,  and  immediately  return  said  writ  to  the  justice 
of  the  peace  issuing  the  same,  by  mail,  directed  to  the  post  office  named 
on  the  back  of  the  writ  The  service  of  the  writ  shall  be  made  at  least 
ten  dam  ^  before  the  day  set  for  the  trial  of  the  cause,  a 
Seo.  IY.« 

An  Aot  to  amend  the  aot  directing  the  manner  of  serring  mesne  proee^s  against  rail- 
road oompanies,  passed  March  21, 1850. 

[PuMd  Jfar«ft  22, 1851.    4»«oL  AH.  26.| 

Serfioe  Htc  days      (135.)  Seg.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 
"  '^itriA  Ohio^  That  the  service  provided  for  in  the  third  section  of  the  act  en- 

titied  an  act  directing  the  manner  of  serving  mesne  process  against  rail- 

1  Modified:  see  next  section  of  this  Chapter;  and  see,  as  to  serrioe,  JirsTiois— 
CnriL  Jurisdiction,  sec  (16);  Pbaotici— Codi,  sec.  (66.) 

2  Repealed  by  Code,  sec.  (606.) 
(a)  Repealed.   Supplied,  Sap.  118. 
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road  companies,  passed  March  21, 1850,  shall  be  made  at  least  five  days 
before  the  day  set  for  the  trial  of  the  cause,  and  that  the  last  clause  of 
said  third  section  be,  and  is  hereby  repealed,  a 

An  Aet  to  regulate  the  speed  of  railroad  looomotiTeB  and  oars,  within  the  corporate 
limits  of  any  oitj,  town  or  Tillage.  « 

[i\uMi  iforcA  20, 1851.    49  vol.  fita(.  112.] 

(136.)  Sec.  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  [of  Speed  on  ndiroadi. 
0Mb,]  That  the  common  council  or  corporate  authorities  of  any  m-  ^  **"^* 
oorpqrated  city,  town  or  village,  in  this  state,  wherever  any  railroad 
track  is  laid  into,  or  through  such  city,  town  or  village,  shall  have 
authority  to  ordain,  enact  and  enforce  an  ordinance  regulating  the  speed 
of  all  locomotives  and  railroad  cars  within  such  corporate  limits :  Pro- 
vided, such  ordinance  sh^ll  not  require  a  less  rate  of  speed  than  four 
miles  per  hour;  and  such  corporate  authorities  may  bring  suit  against 
any  engineer,  conductor  or  railroad  company,  violating  such  ordinance, 
and  assess  and  collect  a  fine  of  not  less  than  five  dollars  nor  more  than 
fifty  dollars,  for  each  ofiense,  and  costs  of  suit. 

An  Act  anthoriiing  railroad  companies  to  open  transfer  books  in  other  states. 
[PteiMd  Maank  21, 1860.    48  vol,  Btat.  61.] 

(137.)  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  Transfer  books  of 
cf  OhiOj  That  the  directors  of  any  railroad  company,  incorporated  by  ^S?^i£2*  *" 
the  general  assembly  of  the  state  of  Ohio,  whenever  diey  shall  deem  it 
expedient  for  the  interest  or  convenience  of  such  railroad  company, 
may,  and  they  are  hereby  authorized  to  open  transfer  books  in  any  of 
the  states  of  the  United  States,  for  the  purpose  of  transferring  stock 
which  may  be  purchased  or  held  by  persons  out  of  this  state,  and  they 
are  hereby  authprixetd  to  employ  suitable  agents  or  agent  to  keep  such 
transfer  books,  whose  acts,  done  under  the  authority  of  this  act,  shall 
be  binding  on  the  said  railroad  company. 

• 

An  Act  relating  to  the  sale  of  bonds  of  railroad  companies  and  to  increase  the 

number  of  direotors. 

[PamtdI>eomlmU,18BIZ.    61  roZ.  Aa<.  286.] 

(138^  Seo.  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Lotas  to  tad  sale 
Ohio,  Thai  the  directors  of  any  raibroad  company,  autiiorized  to  bor-  ^iSSdwiS^^ 
row  money  and  to  execute  bonds  or  promissory  notes  therefor,  shall  be, 
and  they  are  hereby  authorized  to  sell,  negotiate,  mortgage  or  pledge 
such  bonds  or  notes,  as  well  as  any  notes,  bonds,  scrip,  or  certincates, 
for  the  payment  of  money  or.  property  which  such  company  may  have 
heretofore  received,  or  shall  hereafter  receive,  as  donations,  or  in  pay- 
inent  of  subscriptions  to  the  capital  stock,  or  for  other  dues  of  such 
company,  at  such  times  and  in  such  places,  either  within  or  without  the 
state,  and  at  such  rates  and  for  such  prices  as  in  the  opinion  of  said 
directors  will  best  advance  the  interests  of  such  company;  and  if  such 
notes  or  bonds  are  thus  sold  at  a  discount,  such  sale  shall  be  as  valid 
in  every  respect  and  such  securities  as  binding  for  the  respective 
amounts  thereof,  as  if  they  were  sold  at  their  par  value. 

(139.)  Sec.  II.     No  director  of  any  railroad  company  shall,  either  PuchMe  of  stock 
directly  or  indirectly,  purchase  any  shares  of  the  capital  stock  or  any.*'**'*^'*®^ 
of  the  bonds,  notes,  or  other  securities  of  any  roilroad  company  of  whion 
he  may  be  a  director  for  less  than  the  par  value  thereof;  and  all  such 
stocks,  bonds,  and  notes,  or  other  securities  that  may  be  purchased  by 
any  such  director  for  less  than  die  par  value  thereof,  shall  be  null  and 

void.  (o)  Bepetled.    Supplied,  Sap.  118. 
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Number  of  dix«e(-  (1^0.)  Seo.  III.  That  any  railroad  company  heretofore  incorpo- 
"^  rated  or  which  may  be  hereafter  incorporated  in  this  state,  shall  be  and 

is  hereby  authorized,  by  vote  of  a  maj  oritur  of  the  stock  of  such  com- 
pany, to  increase  the  number  of  directors  provided  for  in  the  charter  of 
sucn  company  to  any  number  not  greater  than  thirteen ;  and  the  in- 
creased number  of  directors  thus  cr\i<kted  shall  have  the  same  powers 
and  perform  the  same  duties  as  may  be  provided  for  in  the  charter  of 
such  company. 

An  Aot  ■applementary  to  an  act  entitled  "  an  act  to  proride  for  the  oreation  and  regn- 
lation  of  inoorporated  oompanies  in  the  state  of  Ohio/'  passed  May  1, 1852. 

[nuMdJam(ary27,18A3.    61  voL  BEtK.  823.] 

Extension  of  tfane  (^^^0  ^EC.  I.  Be  it  enacted  hythe  General  Assembly  of  the  State  of 
SankSd^K  Ohio,  That  [if],  in  case  of  accident  or  unforeseen  circumstances,  any 
roMis.  incorporated  railroad  or  plank  road  company  shall  be  unable  to  com- 

plete its  road  within  the  time  limited  by  its  charter,  and  there  shall  not 
be  time  sufficient  remaining  to  give  thirty  days'  notice  of  the  filins  of 
the  petition,  as  required  in  the  seventy-sixth  section  of  the  act  to  which 
this  act  is  supplementary,  or  if  no  regular  term  of  the  court  of  common 
pleas  shall  be  held  in  the  county  where  the  principal  office  of  such  com- 
pany is  kept,  before  the  expiration  of  the  time  so  limited  for  the  com- 
pletion of  the  improvement,  it  shall  be  lawful  for  the  judge  of  said  court 
in  vacation,  on  the  petition  of  such  company,  to  extend  the  time  for 
the  completion  thereof,  to  the  next  regular  term  of  said  court.  The 
allowance  by  said  judge  shall  be  indorsed  upon  the  back  of  said  petition, 
which  shall  be  forthwith  filed  in  the  clerk's  office  of  said  court  of  com- 
mon pleas,  and  notice  thereof  shall  be  ^ven  as  required  in  the  seventy 
sixth  section  of  the  act  above  referred  to ;  and  the  court  of  common 
pleas,  at  the  next  regular  term  thereof,  upon  proof  of  the  due  publica- 
tion of  notice,  and  on  good  cause  shown,  may  extend  the  time  for  the 
completion  of  said  improvement  to  such  period  as  may  appear  to  such 
court  just  and  reasonable. 

An  Aot  to  regulate  railroad  mortgages. 
[PteiMd  IVfrmory  9, 1853.    51  voL  HfiK.  882.] 

Mortgage  made  (^^^0  ^^^*  ^'  ^^  enacted  by  the  General  Assembly  of  the  State  of 
Sny^"'^^  *'""'  Ohioy  That,  in  all  cases  where  any  railroad  company  organized  or  here- 
after to  be  organized  under  any  law  of  this  state,  or  owning  any  real  and 
personal  estate  therein,  which  has,  by  virtue  of  any  special  provision  in 
itB  charter,  of  the  act  "regulating  railroads,''  passed  February  11, 1848, 
or  of  the  act  "to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,"  passed  May  1,  1852,  authority  to  bor- 
row money,  and  to  secure  the  payment  thereof  to  pledge  the  property 
and  income  of  such  company,  every  such  company  may  execute  a  deed 
of  mortgage  or  other  instrument  in  writing  for  the  purpose  of  securing  the 
payment  of  the  loan  of  money  so  made,  or  the  notes,  bonds,  or  other 
evidences  of  indebtedness  that  may  be  so  issued  by  said  company  there- 
for, which  said  mortgage  may  include  the  personal  as  well  as  the  real 
property  of  said  company, 
fifcord  zt,  and  ef-  (1^3.)  Sec.  II.  That  in  all  cases  where  a  mortgage  has  been  or  may 
hereafter  be  executed  upon  any  portion  of  the  personal  and  real  prop-^ 
^rty  of  any  railroad  company  within  this  state  by  the  proper  officers  of 
the  same,  to  secure  the  payment  of  any  loans  of  money,  or  advances  of 
material  or  labor  made  to  said  company,  it  shall  be  held  to  be  a  suf 
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fioient  record  of  the  same  to  have  the  same  recorded  in  the  office  of  the 
recorder  of  deeds  in  each  of  the  counties  in  which  said  real  or  personal 
property  may  be  situated  or  employed,  and  said  mortgage,  so  recorded, 
shaU  be  held  to  be  a  good  and  substantial  lien  firom  the  date  of  the  rec- 
ord of  the*  same  in  each  county  where  the  same  is  recorded,  as  well  upon 
ihe  personal  as  the  real  property  bf  said  company. 

An  Act  anihorisUig  railroad  oompaniet  to  israe  bondf  and  inerease  their  capital  stock 

in  certain  oases. 

[JkMMi  Jfar«&ll,1868.    61  vol  BlaL  ^11,] 

(^144.)  Seo.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  BitOroi^iMaipuij 
of  Ohio,  That  any  railroad  company  heretofore  or  that  may  hereafter  ^SuS^  may  'tens 
be  incorporated  under  the  laws  of  this  state,  contemplating  the  laying  ^^^^  •*«• 
of  a  double  track,  may  issue  its  bonds  convertible  or  otherwise,  bearing 
any  rate  of  interest  not  exceeding  seven  per  centum  per  annum,  to  an 
amount  not  exceeding  half  of  its  capital  stock,  and  sell  the  same  at 
such  times  uid  at  such  places  within  or  without  this  state,  and  at  such 
rates  as  the  directors  of  such  company  may  deem  best  for  its  interests ; 
and  if  such  bonds  are  sold  at  a  discount,  they  shall  be  as  valid  in 
every  respect  as  if  sold  at  their  par  value,  and  such  company  may 
secure  such  bonds  by  a  mortgage  on  its  property  or  otherwise,  and  may 
at  its  option  increase  its  capital  stock  in  an  amount  equal  to  the  bonds 
issued  as  aforesaid. 

ilroad  oonipani< 
poxposes  of  ordinary  trayel,  and  to  receire  toll  for  crossing^sncli  bridges. 

[PlMMdjrordb  11, 1868.    51  voL 8UU, 415,} 

(145.)  Sso.  1.  Be  it  enacted  hy  ihe  General  Auembly  of  the  State  Baiiroed  MdgM 
of  Ohio,  That  any  railroad  company  of  this  state  may  so  construct  its  J^*"™"**  *^^* 
bridges  as  to  answer  the  ordinanr  purposes  of  travel  and  business,  as 
well  as  for  railroad  purposes ;  and  any  company  that  shall  so  construct 
its  bridges  is  hereby  authorized  to  demand  and  receive  such  rates  of  toll 
for  the  passing  of  individuals,  vehicles  of  all  kinds,  or  animals,  as  said 
company  may  demand,  subject  to  the  approval  of  the  county  commis- 
sioners of  the  county  or  counties  in  which  any  such  bridge  is  erected : 
Provided,  that  such  rates  of  toll  shall  be  uniform,  shall  be  printed  or 
painted,  and  kept  conspicuously  posted  in  or  near  the  toll  house  of  such 
bridge;^  and  provided,  further,  that  such  rates  of  toll  may  be  re* 
vised  and  changed  the  first  week  in  each  year,  and  that  said  company 
may  compound  and  bargain  with  any  person  or  party,  for  the  use  of 
such  bridge  or  bridges,  by  the  month,  quarter  or  year:  provided,  also, 
that  no  railroad  company  shall  receive  toll  upon  any  such  bridge,  if 
erected  within  one  mile  of  any  toll  bridge  previously  constructed  over 
the  same  stream  by  any  incorporated  bridge  company. 

An  Act  to  anthorise  xidlroad  companies  to  appoint  a  vice  presideni,  and  to  define  his 

duties. 

[P^mtdmd  toot  ^001  March  29, 1S66,    68  vol.  Sol.  88.] 

(146.)  Seo.  1.    Be  it  enacted  hy  the  General  Aisemhh/  of  the  State  iiwtionaDdiww 

1  The  charter  of  the  Borer  Bridge  Company  provided  that  the  oompanj  should, 
nreyiouf  to  reoeiriDe  toll,  set  up  and  keep,  on  each  margin  of  said  river,  near  the 
oridge,  a  p«»t  and  hoard,  on  which  should  be  printed  or  painted  the  rates  of  toll.  * 
Held,  that  to  post  the  rates  of  toll  at  each  end  of  the  bridge  was  a  condition  prece- 
dent, and,  until  performed,  the  exaction  of  toll  was  unlawftil.  B<mham  v.  To^lor  M 
ml,  10  Ohio  Rep.  108. 
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flCB  of  Tioe  pnfi-  of  OhU>^  That  the  directors  of  any  railroad  company  now  incorporated, 
imtoarnUroMi.  ^^  ^^^2^  may  hereafter  be  incorporated  in  this  state,  shall  elect  from  their 
number  a  vice  president  whenever,  in  their  opinion,  Ihe  interests  or  con- 
venience of  such  company  mav  require  it.  In  case  of  the  absence, 
death-  resignation  or  other  disability  of  the  president  of  such  company, 
the  vice  president  so  elected  shall  exercise  the  same  powers  and  dis- 
charge the  same  duties  as  properly  and  legally  belong  to  the  office  of 
president,  until  such  vacancy  is  filled  by  a  new  election,  or  such  disa- 
bility is  removed. 

An  Act  to  reiplate  the  elections  of  treasnren  of  railroad  oompanies  in  oertain  eases. 
[i\uMi4|7ra  7,  and  <M»ik^«fl<  Kay  1,1867.    M  vol.  BEtK.  103.] 

Xreasvxw  need  O^^'^i)  ^^^'  ^'  ^  ^  enacted  hy  the  Qmeral  Aueimhhfof^  State  of 
^r^^^^J^^'^"^  OhtOy  That  the  directors  of  any  railroad  company  now  incorporated  in 
this  state,  whose  act  of  incorporation  requires  the  treasurer  of  the  cor- 
poration to  be  a  director,  may,  whenever  in  their  opinion  the  interests 
or  convenience  of  such  company  will  be  promoted  thereby,  elect  anv 
other  suitable  person  as  treasurer  of  such  corporation,  subject  to  such 
rules  and  regulations  as  the  directors  of  such  company  may  presctibe. 

An  Aot  to  enable  railroad  oompanies  to  fund  their  floating  debts. 
[PoiMi  and  foot  <|MJf«rdk  29, 1866.    63  vol.  fihU.  86.] 

Oieetkm  of  pre-      (^^^  ^'^*  1,     Be  it  enacted  hy  the  General  Atiembly  of  the  State  of 
*2Jj^j^?>**  ^  Ohio^  That  every  railroad  company  within  this  state  whose  liabilities 
"^         exceed  the  amount  of  its  capital  stock,  actually  paid  in,  may  issue 
and  dispose  of  preferred  stock  to  an  amount  not  exceeding  the  differ- 
ence between  the  stock  actually  paid  in  and  the  entire  amount  of  its 
debts. 
Qoexanty  thereot      (1^90  Seo.  II.     It  shall  be  lawful  for  such  railroad  company  to 
guarantee  to  ihe  holders  of  such  preferred  stock  semi-«nnual  dividends 
to  an  amount  not  exceeding  seven  per  centum  per  annum,  payable  at 
ita  office,  or  at  such  other  place  as  the  directors  may  designate. 
DtTidends  then-      TldO.)  Sbo.  IU.     The  uupreferred  stock  of  ihe  company  shall  be 
<»^  entitled  to  dividends  only  out  of  the  surplus  of  the  profits,  after  set- 

ting apart  a  sum  sufficient  to  pay  the  dividends  upon  the  preferred 
stock. 
Its  ndMnption.        (151.)  Seo.  IY.    The  company  issuing  such  preferred  sto(^  may  re- 
serve the  privilege  of  redeeming  and  canceling  thAiame  at  par  at  any 
time  after  three  years  from  the  date  of  its  issue. 
AMent  of  stock-      (152.)  Sbo.  Y.    Before  any  stock  shall  be  issued  under  this  act  the 
hoiden  to  its  Is-  diiwtors  of  the  company  desiring  the  same  shall  cause  to  be  filed  in  the 
office  of  the  auditor  of  this  state  the  affidavit  of  the  president  or  the 
secretary  of  such  company,  setting  forth  that  the  assent  of  the  holders 
of  two  thirds  of  the  existing  stock  of  the  company  has  been  obtained 
to  the  issue  of  such  preferred  stock,  and  that  written  evidence  of  that 
assent  is  on  file  in  the  office  of  the  company. 
lamieoftMmdsftv      (153.)  Sso.  YI.    Any  railroad  Company  heretofore  or  that  may  hcrt- 
■nftindeddebu.    ^^f^^  ^  incorporated  under  the  laws  of  this  «tate  for  the  purpose  of 
paying  its  un^nded  debts  may  issue  its  bonds,  convertible  or  otherwise, 
bearing  any  rate  of  interest  not  exceeding  seven  per  centum  per  annum, 
to  an  amount  not  exceeding  two  thirds  of  its  authorized  capital  stock, 
and  sell  the  same  at  such  times  and  at  8^ch  places,  within  or  without 
this  state,  and  at  such  rates  as  the  directors  of  such  company  may  deem 
best  for  its  interests ;  and  if  such  bonds  are  sold  at  a  discount,  they  shall 
be  as  valid  in  every  respect  as  if  sold  at  their  par  value,  and  such  corn- 
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panj  niAy  seonre  snoh  bonds  by  a  mortgage  on  its  property  or  oiher- 
wiM,  and  may,  at  its  option,  increase  its  capital  stock  in  an  amount 
equal  to  the  bonds  issued  as  aforesaid. 

An  Ml  to  Amend  the  act  entitled  ''  an  aet  to  proride  fbr  the  creation  and  reflation  Onrwen**  B,  8., 
of  ineorporated  eompaniee  in  the  state  of  Ohio/'  pasied  May  1,  IS&S,  and  to  legn*  U80. 
lata  railroad  oompaniee. 

iI^m$dmiahQh^g^Jgrai5,18gr.    64eASM.18S.] 

Ssa  1.1 

(154.)  Seo.  n.  Any  railroad  company  beretofore  formed,  or  bere-  inereeMofoapitu 
after  to  be  formed,  either  under  a  general  or  special  law,  that  shall  be  ■*o«*<>''*'i«**>"J 
desirous  to  construct  a  second  or  additional  track,  or  to  increase  its 
machinery  or  rolling  stock,  depots  or  other  fixtures  necessary  for  the 
speedy  and  convenient  transaction  of  its  lawful  business,  and  shall  for 
any  such  purpose  find  it  necessary  to  increase  its  capital  stock,  may,  by 
the  vote  of  the  majority  of  the  existing  capital  stock  represented  in  a 
meeting  of  the  stockholders,  called  for  that  purpose  on  due  notice,  in- 
crease its  capital  stock  to  any  amount  not  exceeding  twice  the  amount 
limited  by  its  charter  or  assumed  by  Uie  company  at  the  time  of  its 
formation :  Proyided,  a  certificate,  setting  forUi  itiQ  amount  of  such  ^F^^^^'^  ^^^"^ 
increase,  the  vote  by  which  the  same  was  ordered,  and  the  total  amount 
of  the  capital  stock  of  such  company,  after  adding  such  increase  to  its 
previous  capital,  signed  by  the  president  and  secretary  of  the  company, 
shall  be  deposited  in  the  office  of  the  secretary  of  state,  before  the 
capital  shall  be  held  to  be  so  increased. ' 

(155.)  Sbo.  in.  That  the  directors  of  any  railroad  company  here-  stock  p«ju»ie 
tofbre,  or  hereafter  oi;ganized  under  the  act  to  which  this  is  supple-  ^  """^^  "^ 
mentary,  that  shall  have  expended  in  the  construction  of  its  road  ten 
per  cent,  of  its  authorized  capital,  and  shall  have  obtained  actual  6oita 
fide  subscription  to  its  capital  stock,  to  the  amount  of  at  least  twenty 
per  cent,  thereof,  shall  be,  and  it  is  hereafter  authorized  thereafter  to 
receive  subscriptions  to  their  capitd  stock,  payable  in  such  installments 
dependent  upon  the  completion  of  the  whole  or  any  part  of  its  road,  so 
that  cars  mav  pass  over  the  same  as  its  directors  may  deem  expedient, 
and  upon  ftiU  payment  thereof,  to  issue  such  stock :  Provided,  however, 
that  no  subscrioer  to  the  stock  hereby  authorized,  shall  be  entitled  to 
anv  of  the  privileges  of  a  stockholder  until  his  subscription  is  fully 
paid,  nor  shall  he,  for  any  purpose,  be  deemed  a  stockholder  until  the 
happening  of  the  contingency,  upon  which  the  installments  on  his  sub- 
scription are  made  dependent. 

(156.)  Seo.  IY.  When  two  or  more  railroad  companies  heretofore  when  two  tnwte 
formed  or  hereafter  to  be  formed  under  a  general  or  special  law,  have  J^  i««*w^how 
laid  down  or  shall  hereafter  lay  down  in  the  same  street,  alley,  public 
way  or  opening,  two  or  more  tracks  of  the  same  gauge,  through  any 
eity  or  incorporated  village,  it  shall  and  may  be  competent  for  the  city 
or  town  council  of  said  cit^  or  incorporated  village,  to  require  said 
ndlroad  companies  to  use  said  railroad  tracks  in  common,  and  to  pass 
their  locomotives  and  cbxb  over  each  of  said  tracks  only  in  one  di- 
rection. 

(157.)  Seo.  V.    When  the  track  of  any  such  railroad  company  Or  tndu  of  two 
•rosses  the  track  of  the  same  gauge  of  any  other  railroad  company,  ^'^'SSiir;-^^'^ 
lither  company  shall  have  the  right  to  convert  the  tracks  of  the  two 
railroads  so  crossing,  so  as  to  admit  of  the  passage  of  cars  f^om  the  one 

1  Amendment  to  leo.  (29)  of  this  Chapter  and  traniferred  to  H* 
3  See  also  fee.  (160.) 
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road  to  the  other  with  facility,  so  as  to  avoid  the  neoessitj  of  changing 

cars  or  transhipping  freights. 

(158.)  Sec.  YU 

«»«nuMport       .     (159.)  Sbo.  -VII.    When  the  tracks  of  any  two  such  railroad  com- 

MchatSior!  panics  connect  as  aforesaid,  it  shall  be  the  duty  of  either  company 

when  required  to  transport  over  their  road  to  its  destination  on  their 

road,  any  freights  offered,  in  the  cars  in  which  it  is  so  offered,  at  their 

local  rates  per  mile,  as  set  forth  in  said  company's  freight  tariff,  for  the 

distance  most  nearly  corresponding,  and  to  return  the  cars  with  or 

without  freight  without  unnecessary  delay :  Provided,  that  nothing  in 

,  this  section  shall  be  so  construed  as  to  require  any  railroad  company  to 

move  upon  its  road  any  cars  which  do  not  conform  in  breadth  of  gause 

and  in  other  respects  to  its  own  cars,  nor  any  that  are  not  substantially 

built  and  in  good  repair,  nor  to  use  its  macninery  in  moving  the  cars 

of  another  company  to  the  neglect  or  suspension  of  its  regular  or  usual 

business.         

Sso.  YIIL    This  act  shall  take  effect  at  the  time  of  its 
passage. 

An  Act  to  authorise  railroad  companief  to  inoreaae  their  oapital  itook. 
[Fu$td  m»dk»h  ^001  Apraih  IMS,   K  vol  BtaL  IBS.] 

Bow  reUroed  (^^^0  ^^^'  ^'     ^  ^  enacted  hy  the  General  Assembly  of  the  State  of 

iftoraiiMSd^oaip-  Ohio^  That  any  railroad  company  heretofore  formed,  or  which  may 
ttai  Itook.  hereafter  be  formed,  either  under  a  general  or  special  law,  that  shall  be 

desirous  to  construct  a  second  or  additional  track,  or  that  may  have 
constructed  such  track,  in  whole  or  in  part,  or  that  shall  be  desirous  to 
increase  its  machinery  or  rolling  stock,  depots,  or  other  fixtures  neces- 
sarv  for  the  speedy  and  convenient  transaction  of  its  lawful  business, 
and  shall,  by  reason  of  such  increase  or  construction,  or  for  the  pur- 
pose of  such  increase  or  construction,  or  for  the  purpose  of  paying  off 
any  bonds  issued  by  it,  find  it  necessary  or  desirable  to  increase  its 
capital  stock,  such  company  may,  by  the  vote  of  a  majority  of  the  ex- 
isting capital  stock  represented  in  a  meeting  of  the  stockholders  called 
for  that  purpose,  by  the  directors  of  said  company,  and  on  due  notice 

fiven  for  that  purpose  in  the  manner  provided  by  its  by-laws  for  the 
olding  of  meetings  of  its  stockholders,  increase  its  capital  stock  to 
any  amount  not  exceeding  the  actual  cost  of  said  road,  with  its  appur- 
tenances ;  provided,  that  a  certificate  setting  forth  the  amount  of  such 
increase,  the  vote  by  which  the  same  was  ordered,  and  the  total  of  the 
capita]  stock  of  said  company,  after  adding  such  increase,  signed  by  the 
president  and  secretary  of  such  company,  shall  be  deposited  in  the 
office  of  the  secretary  of  state,  before  such  capital  stock  shall  be  held 
to  be  so  increased.' 

1  This  leotioii  is  repealed  bj  aot  paiied  Mareh  24, 1860 ;  for  whieh  tee  post  tee. 
869,  of  this  chapter,  and  supplied  by  leoe.  866,  867  and  868.  The  section  repealed, 
was  as  follows : 

«  When  the  tracks  of  two  snoh  railroads  cross  each  other  at  a  oommon  grade,  tha 
crossings  shall  be  made  and  kept  np,  and  watchmen  maintained  at  tiie  Joint  expense  of 
the  two  companies  owning  said  tracks,  and  all  trains  passing  over  ndd  tracks,  shall  c^ma 
to  a  stop  within  six  handred  feet  of  sach  crossings,  and  not  cross  until  signaled  so  to 
do  bj  the  watchman,  nor  nntil  the  waj  is  clear.  And  when  two  passenger,  or  two 
freight  trains  come  op  at  the  same  time,  the  train  on  the  road  flrtt  built  shaU  hava 
precedence,  prorided  they  are  both  main  tracks  orer  which  all  passengers  and  iiaights 
from  said  road  are  transported,  but  if  one  only  is  such  main  track,  and  the  other  ii 
a  side  or  depot  track,  then  the  train  on  the  main  track  shall  take  precedence.  B«t 
if  they  be  a  passenger  and  freight  train,  then  tha  paiaanger  train  ahaU  take  pva- 
•adence." 

SSeaalsoMe.(Ui.) 
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(161.)  Seo.  II.    TMb  act  Bbdl  take  effect  from  the  time  of  its  Act  took  eAet. 
passage. 

An  Aot  to  ftnthoiiie  the  oonsolidation  of  railroad  oompanies  in  this  state  with  rail- 
road oompanies  of  states  adjoining,  in  certain  oases,  and  to  authorise  railroad  oom- 
panies in  this  state  to  extend  their  roads  into  adjoining  states. 

[BtmdApraiO,  tmd Uok ^001  Mag  1,18M.    OBvoL  BUa,14&,} 

(162J  Seo.  I.  Beit  enacted  hy  the  General  Assembh/  of  the  State  of  ^^^^  ^ 
Ohio,  That  it  shall  be  law^  for  uiy  railroad  company  in  this  state,  adjoining  states; 
organized  under  the  general  or  any  special  law,  or  which  may  hereafter 
be  organized  in  this  state,  and  whose  line  of  road  shall  be  made  or  in 
the  process  of  oonstmction  to  the  boundary  line  of  the  state,  or  to  any 
point  either  in  or  out  of  this  state,  to  consolidate  its  capital  stock  witJ^ 
the  capital  stock  of  any  railroad  in  an  adjoining  state,  the  line  of  whose 
road  has  been  made  or  is  in  process  of  construction  to  the  same  point, 
and  where  the  several  roads  so  unite  as  to  form  a  continuous  line  for 
the  passage  of  cars:  Proyided,  that  roads  running  to  the  bank  of 
any  riyer  which  is  not  bridged  shall  be  held  to  be  continuous  under 
this  act. 

(163.)  Seo.  II.     That  said  consolidation  shall  be  made  under  the  Owtditioiis  there, 
eonditions  and  restrictions  following — ^that  is  to  say, 

First.  The  directors  of  the  seyeral  corporations  may  enter  into  a 
joint  agreement  under  the  corporate  seal  of  each  company  for  the 
consolidation  of  said  companies,  and  prescribing  the  terms  and  condi- 
tions thereof;  the  mode  of  carrying  tne  same  into  effect;  the  name  of 
the  new  corporation;  the  number  of  the  directors  and  other  officers 
thereof,  and  their  place  of  residence;  the  number  of  shares  of  the  cap- 
ital stock ;  the  amount  of  each  share ;  and  the  manner  of  conyerting 
the  capital  stock  of  each  of  the  said  companies  into  that  of  the  new 
corporation,  with  such  other  details  as  they  shall  deem  necessary  to 
perfect  such  new  organization  and  the  consolidation  of  said  companies* 

Second.  Said  agreement  shall  be  submitted  to  the  stockholders  of 
each  of  the  said  companies,  at  a  meeting  thereof,  called  separately  for 
the  purpose  of  taking  the  same  into  consideration,  due  notice  oi  the 
time  and  place  of  holding  such  meeting,  and  the  object  tJiereof,  shall 
be  given  by  written  or  printed  notices,  addressed  to  each  of  the  per- 
sons in  whose  names  the  capital  stock  of  said  companies  stahds  on  the 
books  thereof,  and  also  by  a  like  notice  published  in  some  newspaper 
in  the  city  or  town  where  such  company  has  its  principal  office  or  place 
of  business.  And  at  the  said  meeting  of  stockholders  the  agreement 
of  the  said  directors  shall  be  considered,  and  a  vote,  by  ballot,  taken 
for  the  adoption  or  rejection  of  the  same,  each  share  entitling  the  holder 
Uiereof  to  one  vote,  and  the  ballots  shall  be  cast  in  person  or  by  proxy, 
and  if  two  thirds  of  all  the  votes  of  all  the  stockholders  shall  be  for 
the  adoption  of  said  agreement,  then  that  fact  shall  be  certified  thereon 
by  the  secretary  of  each  of  said  companies,  and  the  agreement  so 
adopted,  or  a  certified  copy  thereof,  shall  be  filed  in  the  office  of  the 
secretary  of  state,  and  shall  be  deemed  and  taken  to  be  the  agreement 
and  act  of  consolidation  of  said  companies.  And  a  copy  of  said  agree- 
ment and  act  of  consolidation  duly  certified  by  the  secretary  of  state, 
under  the  great  seal  of  the  state  of  Ohio,  shall  be  evidence  of  the  ex- 
istence of  said  corporation. 

(164.)  Sec.  III.    Upon  the  making  and  perfecting  the  agreement  — i*«< 
ana  act-  as  provided  in  the  preceding  section,  and  filing  the  same  or  a 
oopy  with  the  secretary  of  state,  the  several  corporations,  parties  thereto, 
shall  be  deemed  and  taken  to  be  one  corporation,  possessing  within  this 
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state  all  the  rights,  privileges  and  franchises,  and  mibject  to  all  the  re- 
strictions, disabilities  and  duties  of  such  corporation  of  this  state  so 
consolidated, 
jgdctkmof  dinot-  (165.)  Seo.  IY.  It  shall  be  the  duty  of  the  stockholders,  at  the 
cninrachoMe;  meeting  called  to  take  into  consideration  said  agreement  as  hereinbe- 
fore 'provided,  afler  the  adoption  of  the  same,  to  appoint  a  time  and 
place  for  the  election  of  the  directors  and  other  officers  of  the  new 
corporation,  which  may  be  provided  for  in  said  agreement,  notice 
whereof  shall  be  given  by  the  seoretarv  of  each  of  said  companies,  in 
some  newspaper  printed  at  the  pla^  of  the  principal  office  of  each  of 
said  companies  of  the  time  and  place  of  said  election,  at  least  three 
weeks  previous  thereto,  which  election  shall  be  conducted  in  the  man- 
ner that  may  be  prescribed  by  said  meeting  of  stockholders. 
— Andtnntferof  (166.)  Seo.  V.  Upon  the  election  of  the  first  board  of  dinx^tors 
g23J2ir^*  ^^  *^®  corjjoration  created  by  said  agreement  of  consolidation,  a^d  by 
the  provisions  of  this  act,  all  and  singular  the  rights,  privil«»gM  and 
franchises,  of  each  of  said  corporations,  parties  to  the  same,  and  all 
the  property,  real,  personal  and  mixed,  and  debts  due  on  account  of 
subscriptions  of  stock  or  other  things  in  action,  shall  be  deemed  to  be 
transferred  and  vested  in  such  new  corporation  without  further  act  or 
deed;  and  all  property,  all  rights  of  way,  and  all  other  interests,  shall 
be  as  effectually  die  property  of  the  new  corporation  as  they  were  of 
the  former  corporations,  parties  to  said  agreement;  and  the  title  to  real 
estate,  either  by  deed,  gift,  grant,  or  by  appropriations  under  the  laws 
of  this  state,  shall  not  be  deemed  to  revert  or  be  impaired  by  reason  of 
this  act:  Provided,  that  all  rights  of  creditors,  and  all  liens  upon  the 
property  of  either  of  said  corporations,  shall  be  preserved  unimpaired, 
and  the  respective  corporations,  may  be  deemed  to  be  in  existence  to 
preserve  the  same;  and  all  debts,  liabilities  and  duties  of  either  of  said 
companies,  shall  thenceforth  attach  to  said  new  corporation  and  be  en- 
forced against  it  to  the  same  extent  as  if  said  debts,  liabilities  and 
duties,  had  been  contracted  by  it. 
-^jeir  prindpia  (167.)  Sbc.  VI.  Such  new  company  shall,  as  soon  as  convenient, 
*  after  such  consolidation,  establish  a  pnncipal  office  at  some  point  in 

this  state  on  the  line  of  ite  road,  and  change  the  same  at  pleasure,  giv- 
ing public  notice  in  some  newspaper  of  such  establishment  or  chai^. 
-eniti  i^  and      (168.)  Seo.  YII.    Suits  may  be  brought  and  maintained  against  such 
*f^*^^»  new  company  in  the  courts  of  this  state  for  all  causes  of  action  in  the 

same  manner  as  against  other  railroad  companies  in  this  state. 
Tufttson.  (169.)  Sec.  YIII.     That  portion  of  the  road  of  such  consolidated 

company  in  this  state,  and  all  its  real  and  personal  property,  shall  be 
listed  for  taxation  and  taxed  in  the  same  manner  as  the  road  and  prop- 
erty of  other  railroad  companies  in  this  state.  To  ascertain  the  pro- 
portion of  the  rolling  macninery  subject  to  taxation  in  this  state,  tiie 
officer  listing  the  same  shall  ascertain  the  value  of  all  the  rolling  ma- 
chinery of  such  company,  and  return  a  sum  bearing  the  same  proportion 
to  the  value  of  the  whole  that  the  length  of  the  line  of  such  road  within 
this  state  bears  to  the  length  of  the  whole  line. 
EztoDdon  of  nfl.  (170.)  Seo.  IX.  That  any  railroad  company  now  otganised,  or 
rn«iiri^«4joiii-  ^ij^h  may  hereafter  be  or«inized  in  this  state,  for  the  purpose  of  con- 
structing a  railroad  to  the  boundary  line  of  Hob  state,  shall  be  author* 
ised  to  extend  its  road  into  and  through  any  adjoining  state  und^r  the 
regulations  which  may  be  prescribed  by  such  adjoining  state,  and  the 
rights,  powers  and  privileges  of  such  company  over  such  extension,  in 
eonstruction  and  use  of  such  road  in  controlling  the  property  and  ap< 
plyine  monev  and  assets  thereon,  shall  be  the  same  as  if  said  road  had 
been  built  wholly  within  this  state. 
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(171.)  Sbo.  X.  Any  stockholder  who  shall  refuse  to  convert  his  Bights  of  stock- 
stock  into  the  stock  of  the  consolidated  company  shall  be  paid  the  high-  ^^  <jSi»uI^ 
est  market  yaltte  of  such  stock  at  any  time  within  six  months  next  pre-  ^»^- 
eeding  the  time  of  the  making  of  such  agreement  for  consolidation  by 
&e  directors,  if  preyions  to  such  consolidation  he  shall  so  require;  and 
if  the  stockholder  so  revising  to  consolidate,  and  the  board  of  directors 
of  the  company  desiring  to  consolidate,  can  not  agree  as  to  the  value 
of  said  stock:,  it  shall  be  lawfU  fat  the  parties  to  submit  the  question 
to  arbitration,  which  arbitration  shall  be  Conducted  in  accordance  with 
tiie  provisions  of  the  law  in  force  regulating  arbitrations  (so  far  as  the 
same  may  be  applicable),  by  three  disinterested  persons,  to  be  appointed 
npon  the  motion  of  either  of  the  parties  by  the  jud^e  of  the  court  of 
90iiimon  pleas  of  the  county  in  which  the  person  owning  the  stock  shall 
reside,  or,  in  case  he  be  a  nonresident  of  the  state,  or  of  any  county 
through  which  said  road  shall  pass,  then  in  the  county  in  which  the 
principal  office  of  the  company  shall  be  kept;  and  if  the  person  so  re- 
rasing  to  convert  his  stock  shall  refiose  to  submit  the  question  to  arbi- 
tration, the  proper  judge  shall,  upon  the  application  of  any  director  of 
either  of  the  companies  desiring  to  consolidate,  appoint  the  arbitrators^ 
who  shall  proceea  to  ascertain  the  value  of  the  stock  the  same  as  if  the 
question  had  been  submitted  by  the  consent  of  both  parties;  and  if  the 
party  owing  [owningTthe  stock  shall  refuse  to  receive  the  amount  awarded 
in  any  case  provided  Tor  in  tibis  section,  it  shall  be  lawful  for  the  company 
to  deposit  we  same  with  the  clerk  of  the  court  of  common  pleas  of  the 
ooun^  in  which  the  arbitration  shall  be  held,  which  deposit  shall  au- 
thorise the  parties  to  proceed  to  consolidate  without  farther  payment  to 
such  stockholder. 

(172.)  Seo.  XI.  In  all  oases  of  arbitration  under  the  provisions  of  8mm. 
the  foregoing  section  it  shall  be  the  duty  of  the  party  desiring  such 
arbitration  to  give  the  opposite  party  at  least  ten  days'  notice  of  his  in- 
tention to  apply  to  the  judge  for  tne  appointment  of  the  arbitrators, 
which  no^e  shall  be  served  in  the  same  manner  as  is  provided  for  the 
service  oft  summons,  and  shall  specify  the  time  and  place  of  the  hear- 
ing of  such  motion :  Provided,  that  in  cases  of  nonresidents  the  notice 
shall  be  by  publication  made  in  the  same  manner,  and  for  the  same 
time,  as  provided  by  sections  seventy,  seventy-one  and  seventy-two,  of 
the  act  entitled  '^  an  act  to  establish  a  code  of  civil  procedure,"  passed 
March  11, 1853. 

An  Act  tnpplementary  to  sn  aet  entitled  *'  an  Aet  to  anthoriM  tht  oontolida^n  of  58  Ltm,  14S. 
railroad  oom^aniei  in  this  state,  with  railroad  eompaniei  of  itatet  a^oining,  in 
certain  oaiet,  and  to  anthorize  railroad  oompaniet  in  thi»  state  to  extend  their 
roads  into  adjoining  states/'  passed  April  10. 1866,  and  to  facilitate  the  making  of 
proof  in  certain  oases  arising  under  the  provisions  of  said  act. 

iPumdrnd  look  ^001  FfbhUTf  19,  W6S.    66voL8UU,8.] 

(1730  Sko.  1.  Be  it  enacted  hy  the  General  Assemh^f  of  the  State  of  ^^;Sm£^w> 
OAto,  That  a  copy  of  the  agreement  and  act  of  consolidation,  specified  denoe,eto. 
in  the  Second  section  of  the  act  to  which  this  is  supplementary,  duly 
certified  by  the  secretary  of  state,  under  the  great  seal  of  the  state  of 
Ohio,  shall  be  received  in  the  courts  of  this  state  as  prima  fade  evi- 
dence of  the  existence  of  the  several  corporations  parties  to  said  agree- 
ment, prior  to  and  at  the  time  of  the  execution  thereof,  of  the  consolidation 
of  sucn  corporations  as  specified  in  such  agreement,  that  such  consoli- 
dation was  authorized  by  the  laws  of  the  several  states,  within  which 
the  several  corporations  parties  to  such  agreement  were  chartered,  and 
bto  which  such  consolidated  roads  extend,  and  of  all  and  singular  the 
&cts,  statements,  and  covenants,  set  forth  and  recited  in  said  agreement 
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and  act  of  consolidation,  or  in  the  certificates  indorsed  thereon,  as 
provided  in  the  said  second  section  of  said  -act. 
BridoDoe  In  rait  (174.)  Seg.  II.  That  it  shall  not  be  necessary  to  produce  or  prove 
a|^tooQ9oUda-  ^^  charters  of  the  corporations,  parties  to  such  consolidation,  the  laws 
of  the  several  states  under  and  by  virtue  of  which  such  consolidation 
was  effected,  or  the  original  article  of  consolidation,  in  any  suit  brought 
to  charge  such  consolidated  company  with  any  liability  of  either  of  the 
companies  parties  to  said  act  of  consolidation,  any  kw  or  custom  to 
the  contrary  notwithstanding. 

Sec.  III.     This  law  shall  be  in  force  from  and  after  the  date 
of  its  passage. 

Oanrtn't  B.  S.    An  Aot  supplementary  to  an  ''  aot  regulating  railroad  oompanies,"  passed  February 
19^  11, 1848,  and  repealing  the  eighth  section  thereof. 

[i\uMicMd«ooft<^«0f4prfl8,1866.    63  vol.  Stat  102.] 

Xstauion  of  time  (I?^*)  Sso.  I.  Beit  enacted  hy  the  General  Aaewhly  of  the  State  of 
SflroSS'**'*^^  O^^i  That  in  all  cases  in  which  any  raihroad  company  heretofore 
incorporated  has  been  duly  organized  under  any  law  of  this  state,  and 
has  commenced  in  good  faith  the  construction  of  any  portion  of  its 
railroad,  and  has  made  expenditures  thereupon,  and  the  act  incorpo- 
rating said  company,  or  any  law  of  this  state  requires  the  completion 
sufficiently  for  use  of  such  railroad,  or  any  specified  part  thereof,  within 
any  limited  period  after  the  passage  of  the  act  incorporating  such  com- 
pany, or  after  the  organization  thereof,  and  such  company  has  not  so 
completed  said  railroad,  or  such  specified  part  thereof  within  said 
limited  period,  and  such  period  has  not  expired,  or  has  been  tempo- 
rarily extended  by  order  of  any  court  of  competent  authority,  it  shall 
be  lawful  for  such  railroad  company  to  proceed  in  the  construction  of 
said  railroad  or  such  specified  part  thereof  and  complete  the  same  at 
any  time,  within  five  years  from  and  after  the  expiration  of  the  time  so 
limited  by  the  act  or  acts  under  which  such  company  was  organized. 
Provided  this  section  shall  not  apply  to  any  railroad  comply  against 
whom  any  action  is  now  pending  to  rescind  contracts  in  reference  to 
the  subscription  of  stock  or  the  recovery  of  money  or  real  estate  given 
in  payment  of  stock  subscriptions.^ 
Ante  not^  Seo.  II.  That  the  eighth  section  of  the  act  entitled  ''  an  aot 

regulating  railroad  companies,    passed  February  11,  1848,  be,  and  the 
same  is  hereby  repealed. 

An  Aot  to  amend  the  first  section  of  the  act  entitled  "  an  act  supplementary  to  an  aot 
regulating  railroad  companies/'  passed  February  11,  1849,  and  repeiJing  the 
eighth  section  thereof,  passed  April  8, 1856. 

[Pa»$td  «md  took  ^flKHMatreh  20tlS67.    M  vol.  Aa<.  83.] 

(17^  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  StaU  of 
Ohio^  That  the  proviso  in  the  first  section  of  an  act  entitled  "  an  act 
supplementary  to  an  act  regulating  railroad  companies,"  passed  Feb- 
ruarv  11,  1848,  and  repealing  the  eighth  section  thereof,  passed  April 
8,  1856,  shall  not  apply  to  any  railroad  company  whose  road  was  at 
the  time  of  the  passage  of  said  act,  or  has  been  since,  in  a  state  of 
construction;  and  that  said  proviso  shall  only  apply  to  those  railroads 
actually  suspended,  and  upon  which  no  labor  has  been  performed  in 
good  faith  to  construct  the  same  since  the  passage  of  said  act. 

(177.)  Seo.  U.  That  in  all  cases  in  which  any  railroad  company 
heretofore  incorporated,  has  been  duly  organized  under  any  law  of  this 

1  See  next  section  of  this  Chapter. 
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Btate,  and  haa  commenced  in  good  faith  the  construction  of  its  railroad, 
or  has  in  good  faith  made  expenditures  thereupon  by  survey  or  other- 
wise, shall  be  entitled  to  the  full  benefits  of  the  extension  of  the  time 
for  ihe  completion  of  the  same,  as  proyided  for  in  said  first  section  of 
the  act  to  which  this  is  an  amendment :  Provided,  that  nothing  in  this 
tot,  or  in  the  act  to  which  this  act  is  supplementary,  shall  be  construed 
as  reviving  any  charter  that  shall  have  expired  previously  to  the  pas- 
sage of  said  act  passed  April  8, 1856. 

(178.)  Sso.  m.    All  acts  or  parts  of  acts  passed  previously  to  B«petiiiig 
April  9,  1856,  inconsistent  with  the  provisions  of  this  act  be  and  the 
same  are  hereby  repealed. 

Seo.  IY .    This  act  shall  take  efieot  and  be  in  force  from  and 
after  the  passage  thereof. 

An  Aot  antiiorising  nilioad  oompaniei  to  ohtnge  their  gauge,  or  width  of  track,  in 

certain  eascB. 

[jnMM(IJr«r«& 84,1862.    BOvoLBtaLUfi.} 

(179.)  Seo.  L  Be  it  enacted  hy  the  General  Assembly  of  the  StaU  ^^ 
of  Ohio,  That  each  railroad  company  now  existing,  or  that  may  be 
hereafter  formed  in  this  state,  shall  be  required  to  make  every  railroad 
constructed  or  controlled  by  said  company,  of  one  uniform  gauge  or 
width  of  track  from  end  to  end.  And  whenever  either  of  the  roads 
aforesaid  shall  connect  with  or  cross  any  other  road  or  roads,  the  com- 
panies owning  or  controlling  each  or  either  of  said  roads,  mav  adopt 
such  uniform  gauge  or  width  of  track  as  will  enable  each  of  said  com- 
panies to  pass  the  same  cars  over  each  of  said  roads  respectively,  d^ 

An  Act  providing  for  inclosing  railroads  by  fences  and  cattle  guards. 
[Pmtd  <md  took  ^eetMank  26, 1869,    6%  vol.  Btai,  e&,] 

(180^  Seo.  I.     Bextenaded  hy  the  Oenerai  Assembly  of  the  StaU  of  Xieotioni  or 
0/Mtb,  That  every  railroad  company  or  other  party  having  the  control  I^Sttt?  gwIC 
or  management  of  a  railroad,  the  whole  or  a  part  of  which  shall  be  lo- 
cated within  this  state,  shall,  and  is  hereby  required,  within  two  years  ^ 
after  the  passage  of  this  act,  or  within  two  years  after  commencing  to 
run  cars  thereon  for  the  transportation  of  passengers  or  freight,  to  con- 
struct and  maintain  good  and  sufficient  fences  on  both  sides  of  such 
road,  or  such  part  thereof  as  shall  be  in  running  order  and  located 
within  this  state,  and  also  tc^make  and  maintain  a  sufficient  number  of 
suitable  crossings  for  the  accommodation  of  the  public,  and  of  persons* 
living  near  the  Tine  of  such  railroad,  together  with  the  necessary  cattle 
guards  to  prevent  cattle  and  other  animus  from  endangering  themselves 
and  the  lives  of  passengers  by  getting  upon  such  railroad,  and  such 
company  shall  be  liable  for  all  damages  which  may  result  to  horses,  y^^i^^ib^te. 
cattle,  or  other  domestic  animals  by  reason  of  the  want  or  insufficiency 
of  such  fences,  road  crossings  or  cattle  guards,  or  by  any  carelessness 
or  negligence  of  such  company,  party,  or  agent  or  agents  thereof;^  and 

1  Before  the  passage  of  this  act,  in  an  action  to  reoorer  damages  against  a  railroad 
•ompany,  for  toe  destruction  of  horses  which  were  on  the  track  of  the  railroad  when 
killed,  eTidence  heing  given  tending  to  prove  an  obligation  resting  upon  the  owner 
of  the  land  where  the  horses  were  pastured,  to  fence  it  f^om  the  railroad  track,  and 
In  oonsequence  of  the  failure  the  horses  had  strayed  upon  the  track,  it  was  held  that 
the  eompany  had  the  right  to  protect  itself  against  the  inconvenience  and  hazard  of 
Bting  %n  unfenoed  road ;  that  after  devolving  the  obligation  to  do  this  upon  the  owner 
of  the  land,  he  could  not,  over  the  breach  of  his  contract,  suffer  his  animals  to  so 
Qpon  the  road,  without  heing  liable  for  their  trespass ;  that  in  such  case  he  would  be 
a  wrongdoer,  and  not  entitled  to  demand  the  same  degree  of  care  as  though  he  did 
not  occupy  that  position ;  and  that  if  the  company  had  succeeded  in  establishing  this 

t  Bxtended ;  m*  ^eo.  S7S. 

U)Bep6aled.   Supplied,  Sup.  IIA. 
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Vm  taking  them  no  person  shall  ride,  lead  or  drive  any  horse,  cow  or  other  domestic  ani- 
j^aiin  indoran,  jj^j  j^^^  g^^j^  inclosure  and  upon  such  railroad  track,  witihout  the  con- 
sent of  such  company  or  party,  nnder  penalty  of  a  fine  not  exceeding 
ten  dollars  for  eyery  such  offense,  to  be  recovered  by  snch  corporation 
or  party  in  an  action  before  a  justice  of  the  peace  of  the  proper  town* 
ship,  and  the  liability  of  all  damages  which  may  be  thereby  occasioned  * 
Provided,  that  whenever  such  railroad  shall  pass  through  or  along  the 
boundary  of  any  inclosed  field  or  fields,  the  proprietor  or  proprietors 
of  such  inclosed  field  or  fields,  is  hereby  required  to  construct  one  halt 
Partition  teoei.  the  fence  necedsary  to  partition  such  inclosed  lands  from  the  railroad*, 
and  the  construction  of  the  same  may  be  enforced  in  the  same  manner 
88  are  the  partition  fences  between  two  or  more  individual  boundaries : 
Prfrmte  oroMtap  provided  further,  that  any  person  or  persons  desiring  a  private  crossing 
■ad  Mttie  goanb.  q,  crossings  and  cattle  guards  as  contemplated  by  this  act,  shall  be  re- 
sponsible for  one  half  me  expense  of  oonsteucting  and  maintaining  the 
same. 
Aa  to  UN  and  paj      (^Bl.)  Seo.  II.    That  whenever  any  railroad  company  or  other 
f^Mtooti  airaadj  pg^ty  having  the  control  and  management  of  a  railroad  shall  have 
erected  such  fence  or  fences  as  are  required  by  the  first  section  of  this 
act,  and  any  lands  adjacent  thereto,  the  owners  of  which  have  received 
a  compensation  for  the  right  of  way  through  the  same,  are  or  shall  be 
inclosed  so  that  such  railroad  fences  shall  form,  in  whole  or  in  part,  the 
inclosure  to  such  lands,  the  person  or  persons  owning  the  same  shall  pay 
to  such  railroad  company  one  half  of  the  cost  and  expenses  incurred  by 
the  construction  of  so  much  thereof  as  serve9  as  a  partition  fence,  or 
one  half  the  value  of  such  fbnce  at  the  time  such  inclosure  mav  be 
made,  a&  the  case  may  be,  and  whenever  any  such  lands  shall  have  been 
inclosed  by  the  owner  or  occupier  thereof  in  such  manner  that  the  in- 
dosing  fence,  in  whole  or  in  part,  may  be  made  to  answer  the  purpose 
of  inclosing  such  railroad,  the  railroad  company  or  other  party  having 
the  control  and  management  of  the  road,  may  join  its  fences  thereto 
ttpoB  paying  to  such  owner  or  occupier  one  half  the  cost  or  one  half 
the  cash  value  of  so  much  of  such  fence  as  serves  to  inclose  the  rail- 
road, and  in  all  eases  where  either  the  railroad  company  or  other  party 
having  the  control  and  management  of  a  railroad,  or  tne  owner  or  oc- 
cupier of  lands  adjoining,  shall  refuse  to  pay,  as  required  bv  the  pro- 
Baoomy  ct  pi^  visions  of  this  section,  one  half  the  cost  or  one  half  the  cash  value  of 
^^^^^'^^^  go  much  fence  as  shall  have  been  built  by  the  other,  and  serves  the 

double  "purpose  of  inclosing  the  railroad  «nd  the  adjoining  lands,  the 
same  may  be  recovered  beforo  any  court  of  competent  jurisdiction  in  a 
civil  action. 
B«iMir  of  fuoh      (^^^0.  ^^'  ^^^-    ^^^^  when  such  fences  are  duly  made,  thev  shall 
^''^^^  be  Kept  in  repair  in  all  respects  as  partition  fences  are  now  by  Law  re- 

quired to  be  kept  in  repair, 
nil  act  not  to      (183.)  Sso.  iV.    Nothing  contained  in  this  act  shall  be  held  to  af- 
-  _.  ^  .         ^^^  j^  ^^^  Eianner  any  contract  or  agreement  between  any  railroad 
company  or  other  party  having  the  control  and  management  of  a  rail- 
road, and  the  proprietors  or  occupyers  of  lands  adjoining  for  the  con- 

tAoi,  they  could  not  hare  been  charged,  short  of  proof  of  intentional  injury,  or  of 
that  gross  carelessness,  inyolring  a  recklessness  of  consequences,  which  it  is  difficult 
to  distinguish  from  intentional  wrong.  The  Oincinnaii,  SamUton  ami  DaytoH  Maiiroad 
Co,  y.  WaUrwn  4c  Kirk,  4  Ohio  St.  Rep.  424. 

The  bare  fact  that  a  railway  is  uninolosed,  there  being  no  statute  requiring  it  to  be 
fenced,  does  not,  in  general,  render  the  railroad  company  liable  to  pay  for  animalf 
straying  upon  the  track  and  killed  by  a  train — such  want  of  fencing  being,  in  gen- 
eral, only  a  remote  cause  of  the  loss.  C,  C.  and  C,  B,  Ji.  Co,  y.  JSlUotL  4  Ohia  8t 
Bep.,  474. 


aflbot  certain  con- 
traota. 
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struction  and  maintenance  of  fences,  cattle  guards  and  railroad  cross- 
ings. 

(184.)  Sbo.  V.     That  if  any  railroad  company,  or  other  party  iav-  Penalty  &r  not 
ing  the  control  and  management  of  a  railroad,  shall  neglect  or  refuse  ^Slring^ft^,'^ 
to  construct  such  fences,  cattle  guards  or  crossings,  or  to  keep  the  same  ^^'^J^'^^J^!' 
in  repair,  as  prescribed  in  the  foregoing  part  of  this  act  (after  thirty  **      g^^to-r- 
days'  previous  notice  or  request  to  do  the  same,  made  in  writing  by  any 
person),  such  railroad  ^Kimpany  shall  forfeit  and  pay  for  each  and  every 
day  that  said  company  or  other  party  shall  reftise  or  neglect  to  comply 
with  the  foregoing  provisions  of  this  act,  any  sum  not  exceeding  ^y 
dollars  per  day,  to  be  recovered  in  a  civil  action  in  the  name  of  the  How  nMornvd. 
state  of  Ohio  for  the  use  of  the  county  in  which  suit  is  brought,  a 

Sso.  YI.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  Aet  to  aathoiiie  the  ztUa^tviflbDiMit  of  tvnpiko,  maoadamiMd  or  plank  roacU  to 
eovntios  through  which  tney  .may  pais. 

[l>lMiiJCi|>tAU,lSa8.    61  9olSkU,  406^2 

(185.)  Sso.  L    Be  it  enacted  hy  the  General  Aasemhfy  of  the  StcUe  Oo.  oommiHioa- 
of  Ohio,  That  the  board  of  commissioners  of  any  county  through  ^nqSSthi^^ 
which,  or  a  part  of  which,  any  turnpike,  macadamized  or  plank  road  *^g'^j£^ 
may  have  been  laid  out  or  constructed,  shall  be  authorized  to  receive  on  ^ 
such  terms  as  the  said  board  may  determine,  from  any  company  owning 
such  road,  a  relinquishment  to  such  county  of  the  whole  or  any  part  of 
such  road  lying  in  such  county,  and  any  road,  so  relinquishea  and  re- 
ceived, shall  be  thereafter  considered  and  treated  as  a  public  highway : 
Provided,  that  the  board  of  commissioners  shall  not  oe  authorized  to 
receive  a  relinquishment  of  such  road  from  any  company  that  may  be 
indebted  on  account  of  its  construction  or  for  materials  fdmished  or  re- 
pairs made,  where  such  relioij^uishment  will  render  the  stook  of  such . 
road  less  valuable,  or  will  be  usurious  to  the  interests  of  any  creditor 
of  such  company;  and  in  no  case  shall  said  commissioners  make  any 
compensation  for  any  road  by  them  received  as  aforesaid:  Provided, 
tiie  provisions  of  this  act  shall  not  extend  or  be  applicable  to  any  tum- 
pike  company  in  whi^  this  state  has  any  intetrest. 

?.86.)  Sso.  II.  That  ihe  board  of  commissioners  shall  cause  a  plat  Bum. 
survey  of  taij  foad  received  according  to  the  first  section  of  this 
act,  together  with  the  terms  of  relinquishment  of  such  road,  to  be  le- 
eorded  by  ihe  county  auditor  in  his  record  of  roads  and  highways,  and 
liiweafter  the  aeveral  tarustees  of  townships  and  sii,pervisors  of  roads 
and  highways  shall  treat  said  road  in  the  sune  mimner  as  if  said  road 
had  been  originally  laid  out  as  a  county  load. 

An  Act  to  proTido  fet  the  repakof  roads  when  ahandoned  by  inooirporatod  oompanief . 
[PkMMdJfiin*14,1668.    51  vol.  flkil.  464.] 

(187.)  Sso.  I.  Beit  enacted  hy  the  General  Awmbly  of  the  State  of  JJgJ'ry  *™- 
Ohio^  That  if  any  turnpike  or  plank  road  company  shall  fail  to  keep  SSLin 
any  portion  of  its  road  within  the  limits  of  any  municipal  corporation 
of  this  state  in  repair  for  five  days  successively,  it  shall  be  lawftil  for 
the  proper  authority  of  any  such  municipal  corporation  to  pass  a  reso- 
lution requiring  such  company  to  repair  the  same  in  ten  days  after  the 
service  of  a  copy  of  said  resolution  on  the  gate  keeper  nearest  such 
municipal  corporation,  and  it  shall  be  the  duty  of  the  company  to  de- 
clare their  intention  to  abandon  or  repair  the  same;  and  in  case  of  a 
fiiilure  or  refusal  so  to  do,  within  thirty  days,  or  in  case  of  a  failure  or 
refusal  to  repair  in  ninety  days,  such  municipal  corporation  may  file  a 

U;  Modified.   Sup.  118. 
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oomplamt  in  writmg  with  a  copy  of  said  resolution  in  the  court  of  com- 
mon pleas  of  the  county,  describing  the  portion  of  the  road  required 
to  he  repaired ;  and  it  shall  be  the  duty  of  the  court  or  any  judge 
thereof  to  appoint  two  disinterested  persons  as  inspectors,  who  shall 
view  the  portion  of  the  road  complained  of  and  return  their  findins 
thereon,  under  oath,  to  said  court,  within  ten  days;  and  if  they  shall 
find  the  complaint  to  be  true,  such  portion  of  the  road  shall  be  declared 
abandoned  by  the  company,  and  it  shall  be  lawful  for  the  municipal 
corporation  to  improve  or  repair  the  same,  and  to  assess  and  collect  a 
cluarge  on  the  owners  of  any  lots  or  land,  or  on  the  lots  or  lands  bound- 
ing and  abutting  on  such  portion  of  such  road,  in  the  same  way  as  is 
provided  by  law  in  relation  to  the  improvement  of  streets, 
•uw.  (188.)  0EO.  11.    Notice  of  the  complaint  and  of  the  appointment  and 

time  of  meeting  of  the  inspectors  shall  be  served  on  the  president  or 
other  officer  of  the  company,  or  at  its  principal  office,  five  days  before 
the  meetine  of  said  inspectors;  and  if  such  service  be  made  by  any  per- 
son other  man  the  sheriff,  it  shall  be  verified  by  the  oath  or  affirmation 
of  the  person  making  the  same.  No  toll  shall  be  received  at  the  gates 
for  the  portion  of  the  road  so  declared  abandoned ;  and  if  the  keeper  of 
any  gate  shall  demand  and  receive  toll  for  the  same,  he  shall  be  liable 
to  pay  the  sum  of  five  dollars  to  the  party  ii\jured,  to  be  recovered  by  a 
civil  action  before  any  justice  of  the  peace  having  jurisdiction.  The 
oosta  of  the  proceeding  on  the  complaint  shall  be  paid  by  the  company, 
if  the  action  be  sustained ;  if  not,  by  the  municipal  corporation,  an  exe- 
cution shall  issue  therefor  as  in  other  cases. 

An  Act  supplementary  to  an  ''  act  to  provide  for  the  creation  and  regulation  of  inoor- 
porated  companies  in  the  state  of  Ohio/'  passed  May  1, 1862. 

[PkMMd  Ma^  12,  1858.    61  voL  BUO,  996.} 

When,  and  fcr  (189.)  Seo.  I.  Be  it  enacted  ly  the  General  Astembly  of  the  Statd 
Ito3k'm!5b?JS  ^/  ^^^y  That  the  directors  of  any  turnpike  or  plank  road  company 
•^bidti  tm-  heretofore  incorporated  or  that  may  here^er  be  formed  under  any  law 
SmSo!*  ^  of  this  state,  are  hereby  authorized  to  open  books  of  subscription  along 

the  line  of  any  such  road,  for  the  purpose  of  raising  additional  stock  for 
the  completion,  extension,  plankmg,  or  otherwise  improving  or  repair- 
ing any  such  road,  and  shall  be  governed,  in  opening  said  books  of  sub- 
Ante,  p.  88i-s.     scription  and  collecting  the  same,  as  provided  for  in  the  28th  section  of 

the  act  to  which  this  is  supplementary, 
ij^uutrof  ptaak-      ^190.)  Sbo.  II.    That  the  directors  of  any  such  company  shall  b« 
^'  and  they  are  hereby  authorised,  when  they  plank  any  such  road,  to  place 

the  plank  in  the  center  or  on  either  side  of  said  road  as  they  may  deem 
for  the  best  interest  of  the  public. 
Gates,  etc^  tvben      (^^^0  ^^^*  ^^'    ^^^^  ^  ^^^^  ^  ^^7  ^^^^  company  shall  have  com- 
ihre  moes  oompie-  pieted  five  milcs  together,  in  any  part  of  the  road,  they  shall,  in  all  re- 
Ante  p.  S9ff.         spects,  govern  themselves  in  the  manner  prescribed  by  the  thirty-fifth 

and  thirty-sixth  sections  of  the  act  to  which  this  is  a  supplement. 
MmiMr  of  ocon-  (192.)  Seo.  IV.  That  whenever  any  turnpike  or  plank  road  com- 
fSSL^S^,eto.  P^^y  °^AJ  deem  it  expedient  or  necessary,  in  layine  out  or  building  a 
plank  road  for  which  they  have  become  incorporated,  to  enter  upon  and 
take  possession  of  any  road,  street,  alley,  or  bridge,  they  shall  present  to 
the  commissioners  of  the  county  in  which  such  road,  street,  alley,  or 
bridge,  are  or  may  be  situated,  [a  petition]  signed  by  at  least  twelve  cit- 
izens living  upon  or  being  interested  in  such  road,  street,  alley,  or  bridge^ 
and  shall  cause  a  notice  to  be  published  in  some  newspaper  of  general 
circulation  in  said  county  for  four  consecutive  weeks,  of  the  object  and 
prayer  of  such  petition,  that  remonstrances  mav  be  made  thereto ;  and 
it  shall  be  the  duty  of  said  commissioners,  at  their  next  meeting  after 
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Ihe  presentation  of  sach  petition,  notice  being  given  as  aforesaid,  to  hear 
and  determine  the  same,  and  if  it  shall  appear  that  it  will  be  for  the  in* 
terest  of  the  community  nsing  such  road,  street,  alley,  or  bridge  to  have 
the  same  taken  and  used  for  tho  purpose  of  constructing  such  turnpike 
or  pl&nk  road  thereon,  the  said  commissioners  shall  grant  a  permit  in 
writing  to  said  plank  road  company,  to  take  and  use  said  road,  street, 
alley,  or  bridge,  on  such  terms  as  they  may  deem  for  the  interest  of  tho 
community ;  and  said  company  shall  thereby  acauire  in  such  road,  street, 
alley,  or  bridge,  an  exclusive  right  of  way  therein:  Provided,  that 
nothing  in  this  section  shall  be  so  construed  as  to  extend  to  roads,  streets, 
alleys,  or  bridges  within  ihe  limits  of  any  incorporated  city  or  village  in 
this  state,  nor  to  any  macadamized  road.  <l 

S193.)  Seo.  Y.     That,  when  any  turnpike  or  plank  road,  incorporated  toUi  on  leMfhaa 
er  the  laws  of  this  state,  whose  termini  are  less  than  five  miles  apart,  *^*  *"»"*  <>'  «**• 
the  directors  of  such  road  shall  have  the  power  to  receive  and  collect 
tolls  on  such  road  in  proportion  to  the  length  thereof,  as  is  provided  Auto  p.  205-6. 
in  the  thirty-sixth  section  of  the  act  to  which  this  is  supplementary. 


An  Aoi  to  amend  the  "act  to  provide  for  the  reipilation  of  turnpike  oompanies," 
passed  January  7, 1817. 

[PkMM(i«iMilix>ftif«o<Jfar«iklO,1836.    86  vol.  AH.  111.] 

(194^  Sec.  I.    Beit  enacted  hy  the  General  Assembly  of  the  State  of  AppoiDtment, 
OAu>,  That  the  court  of  common  pleas  of  any  county  through  which  ^^fSupect^ 
any  turnpike  road  does  or  shall  herea^r  pass,  may,  on  application  for  <»f  t«™i>tte  roeds; 
that  purpose,  appoint  three  inspectors  of  turnpike  roads,  who  shall  hold 
their  offices  for  one  year  and  until  their  successors  are  appointed,  and 
who  are  not  interested  in  said  roads ;  and  shall,  before  entering  upon 
the  duties  of  their  office,  take  an  oath  or  affirmation  for  the  faithftd  and 
impartial  performance  thereof.^  h 

(195.)  Sec.  II.  That,  if  any  turnpike  company  shall  fail  to  keep  Their  ^ 
its  roaa  in  good  repair^  for  five  days  successively,  any  person  may 
file  a  complaint  in  writing  before  any  two  of  said  inspectors,  setting  forth 
the  nature  of  the  defect  complained  of,  and  designating  the  place  on  the 
road  where  it  exists ;  and  it  shall  be  the  duty  of  any  two  of  said  inspect- 
ors to  meet  at  the  place  complained  of  within  five  days,  and  of  the  time 
and  place  of  meeting  reasonable  notice  shall  be  given  to  ^'^  gate  keeper 
nearest  the  place  of  meeting ;  and  the  inspectors  shall  then  examine 
into  the  truth  of  the  matter  complained  of,  and  if  they  shall  find  the 
complaint  to  be  true,  they  shall  send  a  certified  copy  of  the  complaint 
and  of  their  finding  thereon  to  the  keeper  of  each  of  the  gates  between 
which  such  defective  place  shall  be ;  and  thereafter  no  toll  shall  be  re- 
ceived at  such  gates  for  the  intermediate  distance,  until  the  parts  of  the 
road  complained  of  shall  be  ^lly  repaired ;  and  if  the  keeper  of  such 
gate  shall  demand  and  receive  toll,  contrary  to  the  provisions  of  this 
act,  he  shall  be  liable  to  pay  the  sum  of  five  dollars  to  the  party  injured, 
to  be  recovered  by  action  of  debt  before  any  justice  of  the  peace  having 
jurisdiction ;  and  the  company,  moreover,  shall  be  liable  to  any  person 
injured  for  damages  sustained  by  reason  of  such  road  being  altered  to 
remain  out  of  repair  by  the  neglect  of  the  company.  >  h 

ri96.)  Seo.  III.    That  inspectors  shall  be  entitled  to  receive  one  Pes* 
dollar  per  day  for  their  services,  which  shall  be  paid  by  the  company  if 
the  complaint  be  sustained,  and  if  it  fail,  then  by  the  complainant  \  and 
to  the  amount  so  taxed  shall  be  added  the  expenses  of  sending  the  no- 

1  As  to  whether  this  section  is  superseded,  and  as  to  roads  incorporated  under  th« 
aitt  of  May  1, 1852,  see  seo.  (58)  of  this  Chapter. 

^A)  Bepeakxl.   Supplied,  Sap.  141.         Oi)  Bepealed,   Sup.  182,  note. 


Digitized  by 


Google 


386  OOBPOBATIONS.  [0HA1\ 

tioe  to  the  gate  keepers,  as  required  by  this  aet,  wluoh  shall  be  paid  as 
aforesaid,  a 

Temporary  w-        (l^^O  Sbo.  IY.    Should  there  be  no  board  of  inspectors  in  anj 

SJiotorTetc?  "  county,  and  a  turnpike  road  shall  be  out  of  repair,  any.owocuite  judge,^ 
on  application  therefor,  may  appoint  three  inspectors  to  examine  into 
the  complaint,  who  shall  proceed  to  act,  in  the  particular  case  complained 
of,  with  the  same  powers  and  in  the  same  way  as  if  appointed  by  the 
court,  a 

Prior  leetioii  n-      (198.)  Sbo.  Y.    The  thirteenth  section  of  the  act  to  which  this  is 

^^  amendatory  is  hereby  repealed 

An  Act  to  amend  the  act  entitled  an  "aet  to  proyide  for  the  regulation  of  tompiko 
oompaniefl/'  passed  January  7, 1817. 

Sbo.  I.  lU 
Penaity-for  oar-      (199.)  Seo.  III.    That  no  person  shall  carry  fire  across  any  wooden 
SS«,*miJSr*  ^^g®»  ^^  *"y  turnpike  road  m  this  state,  unless  in  a  lattem  or  close 
etc.    '         '     vessel,  under  a  penalty  of  five  dollars ;  and  no  person  shall  ride  or  drive 
any  horse  or  horses^  stage  coach  or  other  vehicle,  over  any  such  bridse, 
faster  than  a  walk,  under  a  penalty  of  two  dollars:  Provided,  that  tiie 
United  State  express  mail  shall  not  be  subject  to  such  penalty, 
brid^f  SS!^      t^^^)  ^^^'  ^^'    ^^**  *"y  person  who  shall  willfully  and  malic- 
flztoie;  ^*^      iously  injure  any  turnpike  road  in  this  state,  or  any  bridge,  gate  or 
mile  stone,  or  other  fixture  on  any  such  turnpike  road^  shall,  for  every 
such  offense,  forfeit  and  pay  a  sum  not  exceeding  fift^r  dollars,  nor  less 
than  ten  dollars;  and,  moreover,  be  liable  to  the  party  injured  in  double 
damages. 
Or  t>r  depodting      (201.)  Sxo.  Y.    That  any  person  who  shall  deposit  any  wood,  stone 
^£di£iM!rioM  or  other  kind  of  materials,  on  any  part  of  any  turnpike  road,  in  this 
to  iiUiire,eto.       state,  insido  of  the  ditches  of  such  road,  or  outside  of  the  ditches,  but 
•0  near  thereto  as  to  cause  the  banks  thereof  to  break  into  the  same,  or 
cause  the  accumulation  of  rubbish,  or  any  kiod  of  obstaruction,  shall, 
for  every  such  offense,  forfeit  and  pay  the  sum  of  five  dollars. 
^J^g"^  »-      (202.)  Sbo.  YI.     That  all  penalties  and  forfeitures,  incurred  under 
'  the  provisions  of  this  act,  shall  be  recoverable,  with  oosts  of  suit,  before 

any  justice  of  the  peace  having  jurisdiction  of  the  same,  and  shall  be 
paid  into  die  treasury  of  the  proper  county,  as  in  other  ^ases. 

An  Act  to  proTlde  for  the  regulation  of  tomplke  eompaniefl.t 
[iteMd /MWOfir  7, 1817.    86  wL  flbtf.  104.] 

p^tgr  fordeflM-      (203.)  Sbo.  XY.     That  any  person  willftilly  defacing  or  destroying 

^*****'  any  guide  board,  mile  post  or  stone,  or  painted  list  of  rates  of  toll, 

shall,  on  conviction  thereof  before  a  justice  of  the  peace,  be  fined  not 

exceeding  twenty  dollars,  with  costs  of  prosecution,  to  be  recovered  at 

the  suit  of  any  person  for  the  use  of  the  company. 

How  perwDi  to      (204.)  Sbc.  XYI.     That  all  persons  driving  carriages  or  riding  on 

pMiMoh  other.    j|Qrgei)j|ck  ou  any  turnpike  road  shall,  on  meeting  carriages  or  persons 

on  horseback,  keep  to  the  right,  so  as  to  leave  at  least  half  of  the  road 

free ;  and  if  any  person  shall  neglect  or  refuse  to  comply  with  the  pro« 

visions  of  this  section,  or  shall  in  any  other  manner  hinder  or  obstruct 

1  Af  there  are  now  no  assooiate  judges,  this  section  seems  to  be  inoperative. 

SSeo.  (1)  of  this  aot  related  to  the  appropriation  of  private  property  for  the  repait 
of  tompikesy  and  is  superseded,  etc.,  by  see.  (99)  of  this  Chapter.  The  second  seo- 
tion  related  to  tolls.    See  aot  of  March  2, 1846,  seo.  (1),  ante  p.  287,  note. 

SFor  the  residne  of  this  act  see  note,  ante  p.  282. 

(a)  Bfpealod,   Sop.  US;  note. 
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any  person  in  the  free  passage  of  any  such  turnpike  road,  he  shall,  on 
conviction  thereof  before  any  justice  of  the  peace  having  jurisdiction 
thereof,  for  every  such  offense,  forfeit  and  pay  not  less  than  one  dollar 
nor  more  than  twenty  dollars,  at  the  discretion  of  said  justice,  at  the 
suit  and  for  the  use  of  the  person  aggrieved,  and  shall  moreover  be 
liable  to  the  person  aggrieved  for  any  damages  which  such  person  may 
have  sustained. 

An  Act  to  amend  the  act  entitled  "an  act  for  the  regulation  of  tnmpike  companies." 
[Pa$$ed(mdlooh^telFdbruari/6,1826.    24  vol.  Htat  76.] 

(206^  Seo.  1.  Beit  enacted  hy  the  General  Assembly  of  the  State  of  !Jf***2^S^. 
Ohio,  'That  in  all  cases  where  any  judgment  hath  heretofore  been  ren*  ecntiS^etc!, 
dered  against  any  turnpike  company  in  this  state,  whieh  shall  remain  "e**^*  company, 
unsatisfied  for  fifteen  days  after  the  taking  effect  of  this  act,  and  in  all 
cases  where  a  judgment  shall  hereafter  be  rendered  against  any  such 
company,  which  shall  remain  unsatisfied  for  fifteen  days  after  the  ren- 
dition thereof,  it  shall  be  lawful  to  issue  execution  thereon,  against  the 
goods  and  chattels  of  such  company,  which  shall  be  levied  upon  and 
sold  as  in  other  oases ;  but  if  sufficient  goods  and  chattels  can  not  be 
found  to  satisfy  such  execution,  then  it  shall  be  lawful  for  the  officer, 
holding  such  execution,  to  levy  upon  the  right  of  such  company  to 
take  toll,  at  any  turnpike  gate  or  gates,  within  the  jurisdiction  of  such 
officer,  which  right  he  shall  advertise  and  sell,  as  personal  property ; 
and  the  person  who  will  pay  the  amount  due  upon  such  execution,  for 
the  right  of  using  such  gate  or  gates,  and  of  taking  toll  at  the  same, 
for  the  shortest  time,  shall  be  the  purchaser,  a 

(206.)  Seo.  II.  That  the  officer  making  sale  of  the  right  to  take  same. 
toll  at  any  gate  or  gates,  as  aforesaid,  shall  give  to  the  purchaser  a  cer- 
tificate thereof,  which  certificate  shall  be  sufficient  to  authoriie  the  pur- 
chaser to  take  the  possession  of  such  gate  or  gates,  and  to  hold  the 
same  during  the  time  for  which  the  same  were  soNF;  and  the  person  so 
purchasing,  as  aforesaid,  shall  have  full  right  to  demand  and  receive 
the  same  toll  of,  and  from  all  passengers  passing  through  such  gate  or 
gates,  which  shall  have  been  established  and  posted  up  by  such  com- 
pany ;  and,  during  the  possession  thereof,  such  purchaser,  or  his  agent, 
shall  conform  to  all  the  rules  and  regulations  of  such  cctmp&iiy,  in  the 
same  manner  as  required  of  the  gatherers  of  such  company,  excepting 
that  such  purchaser  shall  hold,  for  his  own  use,  all  tolls  collected  at 
such  gate  or  gates,  fbr,  and  during  the  time  for  which  such  purchaser 
purchased  the  same :  Provided,  however,  that  whenever  a  judgment  is 
entered  against  any  turnpike  company,  it  shall  be  the  duty  of  the  clerk 
or  justice  of  the  peace  before  whom  such  judgment  was  obtained,  to 
send  a  bill,  stating  the  amount  of  judgment  and  costs,  to  some  one  of 
the  persons  employed  in  receiving  the  tolls  at  some  one  of  the  gates,  on 
such  road,  within  thirty  days  after  such  judgment  is  rendered,  (t 

r207.)  Sec.  III.     That  if  any  person  or  persons  shall,  willftilly  or  Penalty  for  injcr. 
maliciously  cut  down,  demolish  or  destroy,  any  turnpike  gate  or  toll  t^ta^  etc.f*of^* 
board,  erected  on,  or  any  fence  erected  across,  or  partly  across  any  turn-  turnpike  roada. 
pike  road,  agreeably  to  any  law  of  this  state,  the  person  or  persons  so 
offending,  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  less  than 
five,  nor  more  than  fifty  dollars. 

(208.)  Seo.  IV.  That  at  any  regular  meeting  of  a  turnpike  com-  Nnmber  of  direct- 
pany,  when  the  road,  for  which  they  were  incorporated,  is  completed,  SJ^d?*^  ^  "" 
they  may  reduce  the  number  of  their  directors  to  any  number  not  less 

than  five.  (a)  BepealeU.    Supplied.  Sup.  238. 

Vol.  I.— 23 
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An  Act  for  the  relief  of  eertain  tompike  and  pUnk  road  eompaniei. 
[i>lBaMiiMdloo»^«0(4|ira8,1866.    68  wL  flkil.  99.] 


end  turnpike  00*1 
enfcrced. 


nowpenonalUe-      (209.)  Seo.  L     Be  it  enacted  hy  the  General  Amrnhh/  of  the  State 
b^En^  ^!k  of  OhtOj  Tliat  where  the  shareholders  of  any  tompike  or  plank  road 
*"     '  company  are  individually  liable  for  the  liabilities  of  such  company,  the 
proportion  that  each  shareholder  shall  be  required  to  pay  to  meet  ex* 
istin^  liabilities,  may  be  determined  and  collected  in  tne  manner  pro- 
yided  by  this  act. 

(210.)  Seo.  II.  The  directors  of  an^  such  company,  desiring  to 
avail  themselves  of  the  provisions  of  this  act,  shall  give  notice  to  the 
shareholders  for  a  meeting  of  the  stockholders,  specifying  the  time  and 
place  of  meeting  and  the  object  thereof. 

(211.)  Seo.  III.  At  such  meeting  a  detailed  statement  shall  be 
submitted,  showing  the  assets  and  indebtedness  of  such  company. 

(212.)  Seo.  IY.  A  majority  of  the  stockholders  at  such  meeting 
may  determine  upon  the  basis  for  assessing  the  slhureholders  to  meet 
the  indebtedness  of  such  company,  and  fix  uie  time  or  times  and  mode 
for  the  payment  of  the  amount  assessed  against  each  individual  or  cor- 
poration. 

(213.)  Sec.  Y.  No  one  shall  be  liable  bevond  ihe  sum  fixed  by  the 
charter  of  such  company,  nor  shall  any  one  be  so  liable  unless  he  was 
the  owner  of  stock  in  such  company  at  the  time  such  indebtedness  was 
contracted. 

(214.)  Seo.  YI.  Any  shareholder  failing  to  pay  as  required,  the 
amount  so  assessed  shall  be  liable  to  an  action  in  the  name  of  such 
company  for  the  recovery  thereof,  as  in  other  cases  of  indebtedness. 

(215.^  Seo.  YII.  The  notice  required  by  this  act  shall  be  given  by 
publication,  for  at  least  thirty  days  in  all  the  newspapers  published  in 
the  counties  in  and  through  whicn  the  road  of  sucn  company  may  be 
located.  ^ 

Seo.  YIII.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Oarwen*!  B.B.  An  Aot  to  amend  the  aot  entitled  an  aot  for  the  creation  and  regulation  of  ineorpo- 
1977.  rated  companies  in  the  state  of  Ohio^  passed  Maj  1, 1852. 

[Pumtdtmd  look  ^mMApra  11,  W6$,    68  vel.  Aol.  ISO.] 

Truisfer  by  roed      (^^^O  ^^^'  I.     Be  it  enacted  hy  the  General  AMemhhf  of  the  State 

rfSSdS?briSS  ^^  ^?*^'  ^^**  ^*  ®^^^  ^  ^'^^  ^^^  *"y  turnpike,  bridge,  plank  road 
to  manMpei  oor-  or  railroad  company,  any  part  of  whose  road  or  bridge  is,  or  hereafler 
P*^****"»  may  be,  or  become  embraced  within  the  corporate  limits  of  any  city, 

town  or  village,  to  contract  with  proper  authorities  of  such  city,  town 
or  village,  or  of  the  township  or  county  in  which  the  same  is  situated, 
for  the  disposal,  release  and  abandonment  of  such  part  of  their  road  or 
bridge  for  such  compensation  and  terms  as  may  be  agreed  upon  between 
the  directors  of  such  company  and  such  authorities.  And  any  such 
contract  heretofore  made  shall  be  as  good  and  valid  in  law,  to  all  intents 
and  purposes,  as  if  made  under  and  by  virtue  of  this  act 
And  dieace  piaee  (217.)  Sec.  II.  It  shall  furthermore  be  lawful  for  any  such  tum- 
oftoiiipitoin  p^]^Q^  Qj  plank  road  or  bridge  company,  in  case  ^eir  toU  gate  be  upon 
the  part  of  their  road  so  abandoned  or  disposed  of,  to  remove  such  toll 
gate  to  any  point  on  their  road  not  within  eighty  rods  of  the  incorpo- 
rated limits  of  such  city,  town  or  villa^,  and  there  maintain  such  toll 
gate  with  the  same  rights  as  before.  This  act  shall  be  in  force  from 
and  after  its  passage. 
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An  Aet  svpplementarj  to  the  aet  to  proyide  for  the  oreation  and  regalation  of  inoor* 
porated  companies  in  the  state  of  Ohio,  passed  May  1, 1852. 

[Famed  amdtooJt  ^001  April  U,1S57.    M  vol.  flbtf.  139 

(218.)  Seo.  I.     Be  it  enacted  by  the  General  Assemhh/  of  the  State  How  plank  and 
of  Ohio,  Tliat  when  heretofore  or  hereafter,  by  reason  of  the  extension,  S?  nciTtolit 
enlargement  or  creation  of  the  corporate  limits  of  any  city,  town  or  vil-  Taoated. 
lage  in  which  any  turnpike  or  plank  road  terminates,  any  portion  of 
snch  tnmpike  or  plank  road  is  included  therein,  so  as  to  bnng  within 
such  limits,  or  within  eighty  rods  thereof,  any  toll  gate  previously 
erected  by  such  turnpike  or  plank  road  company,  so  much  of  said  turn- 
pike or  plank  road  as  is  so  included  within  said  limits,  shall  be  and  be- 
come a  public  street  of  said  city,  town  or  village,  and  shall  be  main- 
tained and  kept  in  repair  as  other  streets,  but  no  toll  shall  be  collected 
ihereon;  and  the  said  city,  town  or  village  shall  cause  the  same  to  be 
condemned  and  appropriated  for  use  as  such,  according  to  the  laws  reg- 
ulating the  appropriation  and  condemnation  of  private  property  for 
similar  uses,  being  liable  in  a  civil  action  at  the  suit  of  such  company 
for  the  value  of  their  interest  in  such  portion  of  said  road.  H 
8bo.  IL    This  act  shall  be  in  force  from  its  passage. 

An  Aet  to  anthoriie  the  foreolosnre  of  mortgages  exeented  by  turnpike,  eanal  or  plank 

road  oompanies. 

[l>lMidewilpe»4|M.4rai6,1867.   M  vol.  OA 179.] 

(219/)  Sso  1.    Beit  enacted  hy  the  Ghfural  Assembly  of  the  State  of  Svits  <»    mort. 
Ohio,  That  in  all  cases  where  any  turnpike,  canal  or  plank  road  com-  ^S?,  eanais^^ 
pany  have  executed  or  may  hereafter  execute  a  mortgage  or  mortgages  piM»kroids; 
upon  either  of  said  roads,  or  any  part  thereof,  it  shall  be  lawftil  for 
any  turnpike  or  plank  road  mortgagee,  or  the  assignee  or  assignees 
hereof,  at  any  proper  time  after  the  money  secured  by  said  mort- 
gage or  mortgages  becomes  due,  to  foreclose  said  mortgage  or  mort- 
gages in  the  same  manner  as  if  said  mortgage  or  mortgages  were  upon 
real  estate,  and  the  sales  so  made  shall  be  held  to  pass  to  the  purchaser 
or  purchasers  the  corporate  franchises  of  such  company  as  fully  as 
the  mortgagor  held  the  same  at  the  time  of  executing  said  incumbrance. 
All  the  laws  in  force  relating  to  the  foreclosure  of  mortgages  upon  real 
estate  are  hereby  made  applicable  to  the  foreclosure  of  mortgages  upon 
turnpike,  canal  or  plank  roads,  so  far  as  is  necessary  to  carry  out  the 
provisions  of  this  act. 

(220.)  Seo.  n.  The  court  shall  appoint  the  appraisers  under  this  '-^^'^^''^ 
act,  and  where  any  road  or  canal  shall  run  into  or  through  more  than  ""^  "^^ 
one  county,  the  court  may  order  the  same  to  be  appraised  and  sold  en- 
tire or  in  parcels  as  to  the  court  may  seem  expedient.  That  any  pur- 
chaser or  purchasers  of  any  such  road  or  canal  or  part  thereof  shall  be 
entitled  to  exercise  all  the  corporate  franchises  purchased  under  this 
act  as  fidly  as  they  belonged  to  such  corporation  before  such  sale  in  any 
name  that  may  be  assumed  by  such  purchasers.  This  act  shall  take 
effect  from  its  passage. 

An  Aet  to  provide  for  the  surrender  or  transfer  of  tnmpikes  and  plank  roads. 
[Pamtd  April  17,  amd  iooi  ^gfsel  Ma^  1, 1867.     M  voL  Htat  198.] 

(221^  Seo.  I.     Be  it  enacted  hy  the  General  Assemhh/  of  the  State  of  seie  of  hr  jiank 
Ohio,  That  any  turnpike  or  plank  road  company,  having  their  road  SaIJ™to  ooSSS 

located  or  constructed,  or  having  the  corporate  right  to  construct  any '-' 

such  road  through  or  into  any  county  or  counties  of  this  state,  may  re- 
linquish and  transfer  to  the  commissioners  of  any  such  county  or 

ifi)  Bepealed.   SappUed,  Sap.  841. 
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counties,  the  whole  or  any  part  of  their  said  road,  together  with  all  rights 
and  privileges  appertaining  thereto :  Provided,  that  any  such  transfer 
to  the  commissioners  of  any  county  shall  be  limited  to  the  part  of 
such  road  within  the  boundaries  of  such  counties  respectively:  Pro- 
vided, that  such  transfer  shall  be  without  consideration.    CL 

(222.)  Sec.  II.  Such  transfer  shall  be  evidenced  by  the  ezecutioa 
of  a  written  declaration  signed  by  the  president  or  other  principal 
officer,  and  the  secretary  or  other  recording  officer,  and  under  the  seal 
of  said  company,  and  shall  take  effect  and  have  full  force,  on  deposit- 
ing with  the  auditor  of  the  county  within  which  said  relinquished  road 
may  lie,  the  said  written  declaration  or  a  copy  thereof,  which  written 
declaration  so  deposited  as  aforesaid,  shall  thereupon  be  entered  by  said 
auditor  upon  his  record  of  roads  or  highways,  and  thereafter  such  road 
or  part  of  road  shall  be  under  the  control  of  the  county  commissioners 
of  the  county  in  which  the  same  may  lie,  who  shall,  by  a  proper  order 
provide  that  the  same  shall  be  a  public  highway,  and  with  the  assent  of 
the  commissioners  of  the  county  in  which  the  road  relinquished  may 
lie.  a 
Sale  to  other  per-  (223.)  Seo.  III.  Any  such  company  may,  with  the  consent  of  three 
*»■•  fourths  of  the  stockholders,  relinquish  and  transfer  by  sale  or  other- 

wise, to  any  person  or  persons  other  than  commissioners  of  counties, 
tlie  whole  or  any  part  of  said  road,  together  with  all  righta  and  privi" 
leges  appertaining  thereto,  which  sale  or  relinquishment  shall  be  evi- 
denced by  a  written  deed  of  conveyance  under  the  seal  of  such  com- 
pany, signed  by  the  president  or  other  principal  officer  of  such  compa- 
ny, and  the  secretary  or  other  recording  officer  thereof,  which  shall, 
before  it  shall  have  any  validity  or  effect,  be  recorded  in  the  official 
records  of  deeds  of  each  county  within  which  said  road  or  any  part 
thereof,  which  has  been  so  sold  and  conveyed  as  aforesaid  shall  lie,  or 
be  left  for  record  in  the  office  containing  such  official  records :  Pro- 
vided, however,  that  such  sale  or  transfer  as  aforesaid  may  be  made 
upon  the  consent  of  the  holders  of  three  fourths  of  the  entire  stock  of 
the  company,  the  holders  of  the  stock  so  consenting  in  that  case  to  be 
liable  in  their  individual  capacity  to  any  stockholder  not  assenting,  for 
such  loss  or  injury  as  such  non-assenting  stockholders  shall  sustain  by 
reason  of  such  sale  or  transfer. 
Bights  of  cndit.  (224.)  Seo.  IY.  No  relinquishment,  sale  or  transfer  herein  pro- 
Sola  S^it'*"^'*"  ^^^^^  ^^^  s^^^^  prejudice  or  affect  in  any  way  the  claim  of  any  creditor 
of  the  company  making  the  same,  nor  shall  the  provisions  of  this  act 
extend  to  or  be  applicable  to  any  road  in  which  the  state  of  Ohio  is 
interested  as  a  stocKhqlder. 

An  Act  to  authorize  tarapike  road  companies  to  rabsoribe  for  tdnipike  road  stock  in 

certain  cases. 

[Paaud  and  took  tg^d  April  12, 1868.    50  vol.  Out  160.] 

How  turnpike  (225.)  Sbo.  I.     Beit  enacted  by  the  General  AssemS^o/the  State  of 

Shtt*^  *****  0^«>,  That  the  directors  of  any  turnpike  road  company,  heretofore  in- 
corporated, or  which  may  be  hereafter  incorporated  in  this  state,  shall 
be  and  are  hereby  authorized  to  sul)scribe  and  pay  over  such  sums  of 
money  as  the  majority  of  the  stockholders  shall  instruct  said  directors 
so  to  do,  to  build  and  keep  in  repair  |^y  turnpike  road  that  may  be  a 
continuation  or  an  extension  of  that  road,  provided  said  subscription 
does  not  exceed  the  net  revenue  of  their  turnpike  road. 

Sso.  II.     This  act  shall  take  effoct  ^om  and  after  its  passage 

(a)  BepealML    SuppUed,  Sup.  678. 
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An  Aet  inpplementarj  to  an  aot,  entitied, ''  an  aot  to  provide  for  the  creation  and  Ciirwieii*t  B    8^ 
regulation  of  inoorporated  companies  in  the  atate^of  Ohio/'  passed  May  1,  J852.      ^®^* 

iPaMtd0$idtookqffhatApra6,18S6.    63  voL  flfaK.  137.] 

(226^  Sjbc.  L  Beit  enacted  hy  the  General  Assembly  of  the  State  of  ^^'•^'■'H* 
Ohioy  That  whenever  any  number  of  persons,  as  provided  in  the  first  S^^'*'***  ^"^ 
•action  of  the  said  act,  associate  to  form  a  sewerage  company  for  the 
purpose  of  draining  the  streeto,  alleys,  lots,  commons,  wharves,  land- 
ings, or  building  of  any  city,  town  or  village  of  this  state,  they  shall, 
under  their  hands  and  seals,  make  out  a  certificate,  which  shall  specify 
as  follows:  The  name  of  said  company,  and  by  which  it  shall  be  known 
^-the  object  for  which  said  company  shall  be  formed — the  amount  of 
the  capital  stock  of  such  company — ^the  number  of  shares  of  which 
said  stock  shall  consist,  and  the  names  of  the  city,  town  or  village,  and 
the  county  in  which  the  operations  of  said  company  are  to  be  carried 
on.  Said  certificate  shall  be  acknowledged,  certified,  and  forwarded  to 
the  secretary  of  state,  and  recorded  and  copied  in  the  same  manner  as 
is  provided  in  the  second  section  of  this  act. 

(227.)  Sbo.  II.  That  when  the  foregoing  provisions  have  been  com-  Oenenipoweiit 
plied  with,  the  persons  named  as  corporators  in  said  certificate  are 
hereby  authorized  to  carry  into  effect  the  objects  named  in  said  certifi- 
cate, in  accordance  with  uie  provisions  of  the  said  act  and  of  Uxis  sup- 
plementary act ;  and  by  the  name  and  style  provided  in  such  certificate 
shall  be  deemed  a  body  corporate  with  succession,  and  they  and  their 
associates  to  have  the  same  general  corporate  powers  as  is  provided  in 
the  third  section  of  the  aot  to  which  thu  is  supplementary,  and  shall 
be  subject  to  all  the  restrictions  hereinafter  provided. 

(228.)  SsO.  III.  That  whenever  twenty  per  centum  of  the  capital  lOeotionardireeti 
stock  of  such  company  shall  be  subscribed  and  paid  in,  said  corporators  ^'*' 
or  any  of  them  shall,  in  some  newspaper  published  in  the  county  in 
which  said  company  is  situate,  ^ve  notice  of  the  time  and  place  for 
holding  a  meeting  for  the  election  of  five  directors,  and  the  electioii 
shall  be  made  by  the  stockholders  attending  for  such  purpose,  either 
personally  or  by  proxy ;  and  each  share  of  capital  stock  shall  be  enti- 
tled to  one  vote ;  said  election  to  be  superintended  by  one  or  more  pf 
said  corporators  designated  for  that  purpose  by  those  in  attendance, 
and  in  case  of  fiulure,  to  hold  an  election  at  the  time  specified,  the  cor- 
poration shall  not,  on  tJhat  account,  be  dissolved,  but  may  proceed  at 
another  time  to  hold  an  election,  due  notice  being  given  as  above  ex- 


(229.)  Sec.  IV.  There  shall  [bej  annual  meetings  of  the  stock-  -etookhoiders* 
holders  at  a  place  and  time  designated  by  said  directors,  for  the  pur-  ™<***"k^ 
pose  of  electing  five  directors,  who  shall  hold  their  office  until  the  next 
annual  election,  and  until  tlieir  Buccessors  are  duly  chosen  and  quali- 
fied. The  powers  of  said  corporation  shall  be  exercised  and  ito  busi- 
ness managed  by  jaid  directors,  who  shall  be  stockholders  in  said  com- 
pany. 

(230.)  Seo.  Y.  The  board  of  directors  of  said  company  shall  have  Powen  of  direct, 
power  to  prescribe  the  duties  and  establish  the  compensation  of  the  ^Sol**'*^**^ 
several  agents,  engineers,  artists  and  workmen  in  the  employ  of  said 
company;  to  establish  such  rules  and  regulations  and  make  such  by- 
laws not  inconsistent  with  the  [laws]  of  the  state  and  United  States  as 
in  their  judgment  shall  be  necessary  for  the  efficient  prosecution  of  the 
objecis  of  this  incorporation;  have  full  power  to  construct  and  main- 
tain sewers  and  drains,  and  to  lay  any  conductors  or  pipe  for  conveying 
water  and  other  liquid  matters  from  the  lots,  houses  and  streets  through  and 
under  the  streets,  sidewalks,  public  highways,  alleys,  commons,  wharves 
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or  landings  of  any  city,  town  or  village  of  this  state ;  and  upon  appli- 
Gnnts  bj  uid  cation  by  said  company,  the  city  council  of  any  city  or  the  trustees  of 
iHMdtowni!^^  any  incorporated  Tillage  may,  in  their  discretion,  grant  to  any  company 
duly  organized  according  to  the  terms  of  this  act  the  privilege  of  exer- 
cising the  corporate  powers  conferred  by  this  act  within  the  limits  of 
said  city  or  village,  for  such  term  or  terms  of  years,  and  upon  such  con« 
ditions  and  limitations  as  shall  be  deemed  expedient,  and  at  the  expira- 
tion of  any  such  term  or  terms,  said  municipal  corporations  shall  pur- 
chase from  said  company  their  property  consisting  of  sewers,  drains 
and  pipes,  actually  laid  and  constructed,  with  the  appurtenances  there- 
unto, and  such  materials  and  fixtures  appertaining  to  the  same  on  hand  at 
the  time  of  the  expiration  of  said  term,  at  a  price  not  exceeding  the  act- 
ual cost  thereof,  unless  a  renewal  of  the  privileges  herein  granted  be  ex- 
tended to  said  company  by  said  city  council  or  trustees  of  any  incorpor- 
ated village ;  and  whenever  said  municipal  corporations  refuse  or  fail  to 
extend,  upon  petition  of  said  company,  the  rights  and  privileges  herein 
above  expressed,  the  said  municipal  corporations  shall  purchase  the 
sewers,  drains,  and  appurtenances  thereunto  belonging,  of  the  said  com- 
pany at  a  price  not  exceeding  the  actual  cost  of  the  same  for  the  use 
and  benefit  of  said  city  or  incorporated  village,  and  said  city  council  or 
trustees  of  any  incorporated  village  may  require  fi-om  said  company 
such  reasonable  security  as  they  may  deem  necessary  for  the  faithful  per- 
formance of  the  duties  imposed  on  said  company  by  this  act:  Provided, 
that  no  grant  shall  be  made  to  any  company,  and  no  power  or  privilege 
shall  be  conferred  upon  or  exercised  by  it,  under  this  act,  which  shdl 
interfere  with  the  rights  of  any  other  person  or  corporation,  and  that 
no  person  shall  be  taxed  without  his  consent  for  any  drainage  or  sewer- 
age constructed  by  said  company,  and  said  company  shall  be  liable  for 
all  damages  occasioned  by  its  acts,  neglects  or  defaults  to  the  rights  of 
other  persons  and  corporations. 
>:-»«  (231.)  Seo.  VI.     The  city  council  of  any  city  or  the  trustees  of  any 

incorporated  village  in  which  any  company  shall  be  organized  under 
this  act,  are  authorized  to  contract  with  any  such  corporation  for  the 
construction  and  use  of  such  sewers  or  drains  for  draining  tUe  streets, 
alleys,  lots,  commons,  wharves  or  grounds  within  their  corporate  limits, 
find  said  municipal  corporation  shall  not  use  said  sewers  or  drains  in 
any  manner,  except  by  and  with  the  consent  of  said  company,  and  in 
the  manner  and  upon  the  terms  and  conditions  which  may  be  mutually 
agreed  upon  by  said  company  and  said  municipal  corporations. 
OontrMta  tepri-      (232.)  Seo.  YII.    Said  company  shall  have  power  to  prescribe  the 
rmtM.ilta"*'  *^'  terms  upon  which  owners  and  occupants  of  houses  or  lots  may  obtain 
the  use  of  said  sewers  and  drains  for  private  purposes,  and  also,  the 
rate  of  charge  annually,  for  the  same,  and  also,  for  which  said  munici- 
pal corporations  may  use  said  sewers  and  drains  for  public  purposes. 
T    ■  -H  (233.)  Seo.  VIIl.    Nothing  in  this  act  shall  be  construed  as  to 

prevent  any  city  or  incorporated  village  from  constructing  any  sewers, 
or  establisning  and  maintaining  a  system  of  seweraffe  under  the  direc- 
tion and  by  the  authority  of  the  municipal  authorities  thereof,  not  in- 
terfering, however  with  the  works  of  said  company. 

Sec.  IX.    This  act  to  be  in  force  from  its  passage. 

Canren*t  B,  8.,  An  Act  fiipplementaiy  to  an  act  to  proride  for  the  creation  and  regnlation  of  ineor- 
1^77.  porated  oompaniei  in  tlie  state  of  Ohio,  passed  May  1, 1852. 

iPatudmtdlooh^tetJpraz^iaM.     63  vol.  fia<.  46.] 

iiow  aTenw  com-      (234.)  Sec.  I,     Be  it  enacted  by  the  Oeneral  Aaembfy  of  the  Sfat$ 
-t^  «      . .    ^  0/^u),  That  avenue  companies  may  be  created  in  any  county  having 
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ftt  least  one  hundred  thonsand  inhabitants  in  the  same  manner  as  is 
provided  for  the  creation  and  regulation  of  railroad  companies  in  the 
second  section  of  the  act  entitled  an  act  to  provide  for  the  creation  and 
r^ulation  of  incorporated  companies  in  the  state  of  Ohio,  passed  May 
the  first,  one  thousand  eight  hundred  and  fifty-two ;  and  when  so  in- 
corporated, are  hereby  authorized  to  construct  an  avenue,  as  may  be 
named  in  their  certificate  of  incorporation,  and  bv  the  name  and  style 
provided  in  said  certificate,  shall  be  deemed  a  body  corporate  with  sue-  Thdrpoiwn. 
eession,  and  they  and  their  associates  shall  be  clothed  with  all  the 
powers,  subject  to  all  the  restrictions  and  governed  and  regulated  by 
the  same  provisions  as  are  provided  for  the  creation  and  regulation  of 
turnpike  and  plank  road  companies,  in  said  act  to  which  this  is  supple- 
mentary, so  far  as  the  same  are  not  inconsistent  with  the  provisions  of 
this  act. 

(235.)  Sxo.  n.    That  all  avenues  shall  be  opened  not  more  than  BeqnbitM  of  aa 
one  hundred  feet  in  width,  at  least  sixty  feet  of  which  shall  be  cleared  *'«*'»!— 
of  all  obstructions  and  not  less  than  thirty  feet  shall  be  made  an  artifi- 
cial road  composed  of  stone,  gravel  or  other  suitable  materials,  well 
compact  together  in  such  manner  as  to  secure  a  firm,  and  substantial 
road,  and  shall  not  extend  less  than  five  miles  in  length;  provided, 
that  before  any  avenue  company  shall  be  authorized  to  enter  upon  and  ^^pvopriatton  of 
appropriate  any  lands  for  the  use  of  such  avenue,  they  shall  first  obtain 
the  written  consent  of  a  majority  of  the  persons  owning  the  lands 
fought  to  be  appropriated,  which  said  consent  shall  be  entered  upon 
the  records  of  the  company. 

(236.)  Sec.  III.  That  so  soon  as  any  such  avenue  company  shall  TbUi  and  ton 
have  completed  any  such  avenue  as  aforesaid,  or  any  part  thereof,  not  '*^*^ 
less  than  two  miles  together  in  any  part  of  the  route,  to  the  acceptance 
of  the  county  commissioners,  as  is  provided  in  the  thirty-fifth  section 
of  the  act  to  which  this  is  supplementary,  the  said  company  may,  and 
they  are  hereby  authorized  to  erect  a  toU  gate  thereon  for  the  collec- 
tion of  such  tolls  as  are  allowed  by  law :  Provided,  that  not  less  than 
five  consecutive  miles  of  said  avenue  shall  have  been  put  under  con- 
tract ;  provided,  also,  that  so  soon  as  the  company  shall  have  completed 
any  such  avenue  as  aforesaid  five  miles  in  extent,  they  shall  have  power 
to  erect  thereon  two  gates,  at  such  places  as  in  iJie  opinion  of  the  di- 
rectors may  best  subserve  the  interest  of  the  company,  for  the  collec- 
tion of  the  tolls  authorized  by  the  thirty-sixth  section  of  tHe  act  to 
which  this  is  supplementary. 

(237.)  Sic.  IV.    That  where,  in  the  laying  out  of  any  such  avenue  ^^J'  JSLm. 
as  aforesaid,  it  shall  become  necessarr  to  run  through  or  along  the  line  Sr^**^  ^^*"* 
of  any  incorporated  village  or  special  road  district,  it  shall  be  the  duty 
of  the  board  of  directors  of  the  avenue  company  to  obtain  the  written 
consent  of  at  least  two  of  the  trustees  of  such  incorporated  village  or 

rial  road  district  to  the  laying  out  of  such  avenue  through  or  along 
territory  over  which  they  have  supervision  or  control. 
(238.)  Seo.  Y.  That  if,  on  application  being  made  to  the  trustees  i 
of  an  incorporated  villi^  or  special  road  district,  ais  contemplated  by 
the  fourth  section  of  this  act)  tney  shall  be  of  opinion  that  me  public 
^ood  demands  the  laying  out  of  such  avenue,  they  are  hereby  author- 
ized to  give  their  written  consent  to  the  laying  out  and  construction  of 
the  same,  which  shall  have  the  force  and  effect  of  a  foil  and  complete 
release  of  all  authority  over  the  said  avenue  within  their  corporate 

J'urisdiction,  and  the  directors  may  and  ^ey  are  hereby  authorized  to 
ly  out  and  construct  said  avenue  through  the  territory  of  such  incor- 
porated village  or  special  road  district  and  control  the  same  in  all 
respects  as  though  the  said  village  or  special  road  district  did  not  exist. 
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An  Act  to  authorize  building  Msoeifitionf. 
[AMMd  April  16,  and  took  ^td  Mag  1, 18CT.    M  voL  Btai,  185.] 

How  bunding  at-  (239.)  Seo.  I.  Be  it  enacted  hy  the  General  Auemhly  of  the  StaJt4 
■ociations  formed;  of  OkiOj  That  it  8faall  be  lawful  for  any  number  of  persons,  not  less 
their  powen.  ^^^  three,  to  assoolate  together  and  become  a  corporation,  as  provided 
in  the  sixty-third,  sixty-fonrth  and  sixty-fifth  sections  of  the  act  enti- 
ced an  act  to  provide  for  the  creation  and  regulation  of  incorporated 
companies  in  the  state  of  Ohio,  passed  May  1,  185 2,  for  the  purpose 
of  purchasing  and  holding  real  estate,  on  behalf  of,  or  for  the  use  or 
benefit  of  masonic  or  odd-fellows  associations,  and  of  improving  the 
same  by  the  erection  thereon  of  buildings  and  other  structures ;  and 
Bhall  have  power  to  make  all  necessary  contracts,  purchases,  sales,  con- 
veyances, mortgages,  and  leases  necessary  to  conduct  the  said  business, 
and  to  manage  their  property,  and  to  dispose  of  the  same  to  the  same 
extent  as  is  kwful  for  individuals. 


Carwen*s  B. 
1877. 


How  coipormtionB 
created    for    hjr- 
draulios,     canato, 
drir  docks,  marine 
railways,  publish- 
ing books  or 
newspapers,  qxux- 
rying,  mining, 
manu&cture  of 
minerals,  etc. 


Their  powers. 


Tnrtheir  powers. 


An  Act  Baj^lementary  to  tbe  act  entitled  "  an  sot  to  jproyide  for  tbe  creation  and 
^*      regulation  of  incorporated  companies  in  tbe  state  of  Obio,"  passed  May  1, 1852. 

iPtmed  and  took  ^oel  Aj^  8, 1856.    SS  vol  Slat,  103.] 

(240.)  Seo.  I.  Beit  macted  hy  ike  OeneralAuembfy  of  Ohe  State  of 
Ohio^  That  any  number  of  persons,  not  less  than  three,  may  associate 
themselves  together,  as  provided  in  the  sixty-third,  sixty-fourth  and 
sixty-fifth  sections  of  the  act  enticed  "an  act  to  provide  for  the  creation 
and  regulation  of  incorporated  companies  in  the  state  of  Ohio,"  passed 
May  1,  1852,  for  the  purpose  of  eonslnictiiig  and  maintaining  a  omial 
oir  canals  for  hydraulic  purposes;  with  the  necessary  culverts,  waste- 
ways  and  fixtures;  building  and  repairing  steamboats,  and  other  watar- 
crsdft;  building  or  operating  dry  docks  and  muine  railways,  printing 
and  publishing  a  newspaper  or  newspapers,  or  books,  or  other  publica- 
tions; quarrying  stone,  marble  or  sUte;  mining  coal,  ores  and  othtr 
minerals,  or  mannfaetuiing  the  same  in  whole  or  in  part,  or  both; 
and  carrying  on  business  usually  connected  with  the  main  ol]^ect8  of 
the  corporations  aforesaid;  and  when  oi^aaized  shall  be  a  body  cor- 
porate, having  all  the  privileges,  immunities  and  powers  conferred  upon 
manufacturing  companies  by  said  act,  aad  shall  be  governed  in  all  re- 
spects bj  the  provisions  of  said  act  and  the  aets  supplementary  aad 
amendatory  thereto.  €1^ 

(241.)  b£0.  II.  Any  company  orsaniied  for  the  purposes  afore- 
said, shall  have  power  to  take,  i>y  purohase  or  otherwise,  and  hold  such 
real  and  personal  estate  as  may  be  deemed  necessary  for  conducting 
the  business  of  the  aasociation,  and  shall  have  power  to  lease,  sell,  con- 
vey or  mortgage  the  same,  in  such  manner,  and  for  such  purposes,  as 
may  be  prescribed  by  the  rules  and  regulations  of  the  oompany  not  in- 
consistent with  the  laws  of  this  state. 

(242.)  Seo.  III.  The  several  companies  whidi  may  be  organised 
under  the  provisions  of  this  act,  for  the  purpose  of  mining,  quarrying 
or  manufacturing,  shall  be  authorised,  when  such  purpose  shall  be 
stated  in  the  certMcate  of  organization,  to  construct  a  railroad,  with 
a  single  or  double  track,  with  such  side  tracks,  turn*outs,  offices  and 
depots  as  they  may  deem  necessary  to  carry  out  the  olijects  of  the  in- 
corporation, Arom  any  such  mine,  quarry  or  manufactory,  to  any  other 
railroad;  or  any  canal,  slack-water  navigation,  or  other  navigable  water 
or  place  within  or  upon  the  borders  of  this  state;  aad  shall,  in  respeot 
to  such  railroad,  be  subject  to  and  governed  by  the  act  aforesaid,  and 
the  said  supplementary,  amendatory  and  other  acts  in  relation  to  rail- 
roads, so  far  as  applicable  thereto. 

(a)  Bepealed.   BappUed,  Sop.  169. 
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Sbo.  IY.     This  aot  shall  take  effsot  and  be  in  force  from 
and  after  its  passage. 

As  Aft  soppleiDeiitsiy  to  "an  sot  to  provide  for  the  ereation  and  regvlation  of  inoor-  Onrwen*t  B.  S. 
porated  companies  in  the  state  of  Ohio/'  passed  May  1, 1852.  1877.  ' 

[Ptmed  Apra  6,  amt  took  ^•d  Ma^  1,  1859.    56  vol.  auo,  239.] 

(243.)  Sso   1.    Be  it  enacted  hy  the  General  Ajnembly  of  the  8t<tte  Oompany  to  fan. 

tOhio,  That  whenever  any  nomW  of  persons,  as  required  by  the  Btl^i!uiS^^^^. 
t  section  of  the  aet  to  which  this  is  supplementary,  associating  to  g&Qi»»d. 
form  a  company  for  the  purpose  of  improying  any  stream  of  water,  or 
any  part  thereof,  heretofore  declared  nayigabie  by  any  of  the  l&ws  e^ 
ihe  state  of  C^o,  ihey  shall  under  their  hands  and  seals,  make  a  cer- 
tificate which  ihey  shall  specif  as  follows :  First.  The  name  assumed  The  certiflcate; 
hy  such  company,  and  by  which  it  shall  be  known.    Secoud.  Com- 
menoemoit  and  t^mini  of  said  improyement,  and  the  counties  throu^ 
which  the  same  shall  pass.    Third.  The  amount  of  capital  stock  neces- 
sary to  make  said  improyement,  not  less  than  ten  thousand  dollars,  and 
the  amount  of  eaoh  share.    Such  certificate  shall  be  acknowledged, 
certified,  and/orwardied  to  the  seoretary  of  state,  recorded  and  copied  in 
the  saitte  manner  as  is  proyided  in  the  second  section  of  the  act  to 
which  this  is  su^ementary,  and  said  certificate  shall  also  be  recorded  its.noord. 
in  the  recorder's  office  of  the  county  in  which  such  company  shall  haye 
its  principal  office  for  doing  business,  and  when  so  incorporated,  are 
hereby  authorized  to  make  said  improyement  by  the  cleaning  out  of 
said  stream  or  streams,  erection  of  dams,  locks,  and  all  other  things  Geneni  pow«n. 
necessary  for  said  improyement,  as  may  be  named  in  their  certificate  of 
inoorporation,  and  by  the  name  and  style  proyided  in  said  certificate 
shall  be  deemed  a  body  corporate,  with  succession,  and  they  and  their 
associates  to  haye  the  said  general  powers  as  is  proyided  in  the  third 
section  of  the  act  to  which  this  is  supplementary.  €!> 

(244.)  Seo.  U.    That  the  corporators  nainea  in  said  certificate  shall  subscription 
open  the  books  of  the  said  company  for  subscription  to  the  capital  JS^^^^'J^®' 
stock  of  said  <sompany,  and  so  soon  thereafter  as  fifty  per  cent,  of  the 
capital  shall  be  subscribed  [and]  paid  in  money,  they  shall  call  a  meet- 
ing of  the  persons  who  haye  subscribed  stock  as  aforesaid,  and  shall 
then  and  there  proceed  to  elect  fiye  directors,  who  shall  be  stockholders 
in  the  said  company,  who  shall  hold  their  office  as  such  directors  for 
one  year  from  and  after  said  election,  and  until  their  successors  are 
elected  and  qualified,  one  of  whom  shall  be  president,  and  one  treasurer 
and  one  secretary,  to  be  named  on  the  tickets  when  yoted  for  by  the  Officers, 
stockholders  as  aforesaid.    Each  stockholder  shall  be  entitled  to  one 
yote  for  each  and  eyery  share  of  stock  that  he  may  own,  and  aft;er  the 
£rst  election  no  stockholder  shall  be  entitled  to  a  greater  number  of 
yotes  than  the  number  of  shares  he  may  haye  paid  into  the  said 
oonqtany. 

(245.)  Sso.  III.  That  the  treasurer  of  said  company,  before  en-  sondoftieMiirar. 
tering  upon  the  duties  of  his  office,  shall  enter  into  a  bond  with  good 
and  sufficient  security,  to  be  approyed  of  by  said  board  of  directors, 
payable  to  the  said  company,  conditioned  for  the  faithful  performance 
of  all  and  singular  Uie  duties  of  his  said  office,  and  that  he  will  well 
and  truly  account  for  and  pay  oyer  to  the  said  company  all  moneys  and 
property  that  shall  from  time  to  time  come  into  his  hands  by  yirtue  of 
his  said  office,  and  that  he  will  use  due  and  proper  diligence  to  collect 
all  moneys  and  demands  that  from  time  to  time  shall  be  due  and  owing 
to  the  said  company  which  shall  be  his  duty  by  law  to  collect. 

(246.)  Sso.  IY.     The  president  shall  preside  at  all  meetings  when  President's  a 

(a)  Bepeiiled.   Supplied,  Sup.  199. 
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not  otherwise  incapacitated,  in  which  case,  or  in  case  of  his  absence  the 
board  of  directors  shall  choose  a  president  iVom  among  their  number, 
who  shall  perform  the  duties  of  president  at  such  meeting,  and  perform 
such  other  duties  as  may  from  time  to  time  be  pointed  out  by  the  by- 
laws and  rules  of  the  said  company. 

^^MNtary*!  du-      (247.)  Sec.  V.    The  secretary  shall  keep  a  record  of  all  meetings 

'  of  the  board  of  directors  and  other  proceedings  of  said  company  not 

required  to  be  performed  by  any  other  of  the  officers  of  said  board, 

and  perform  such  other  and  further  duties  as  may  be  assigned  him  from 

time  to  time  by  the  rules  and  by-laws  of  the  said  company. 

— Qy-uwi  and         (248.)  Seo.  V I.    That  the  said  company  shall  have  power  from  time 

^^^^i  to  time,  at  «ny  regular  meeting  of  the  board  of  directors,  to  make,  al- 

ter or  change  such  by-laws  and  rules  for  ihe  government  of  the  said 
company. 

-]UitM«rtoib.  (249.;  Sso.  YII.  That  the  directors  of  the  said  company  shall 
have  power  to  prescribe  the  rates  of  toll  said  company  shall  be  entitled 
to  receive  for  the  passage  of  Miy  boat  or  other  watercraft  of  any  lock 
or  locks  upon  said  improvement,  or  for  the  running  of  any  boat  or 
other  watercraft  between  the  locks  on  said  improvement. 

Oemgofatton  of  (250.)  Seo.  VIII.  That  the  compensation  of  the  president  and 
other  officers  of  such  company  shall  be  regulated  and  fixed  by  the 
rules  and  by-laws  of  such  company  from  time  to  time. 

An  Act  to  enable  assooiationfl  for  gymiiMtic  porpoies  to  beoome  bodiof  oorponto. 
[l^UMd«ikl<M»ft^^lUnMry8,1860.    66  wL  AaX.  8.] 

(2510  Seo.  I.     Beit  enacted  hy  the  OenercUAstemhly  of  the  State  of 
OrgftnisaUon  of    OhiOj  That  from  and  after  the  passage  of  this  act  it  shall  be  lawfril  for 
jgnnMtio  MMoU  ^  number  of  persons,  not  less  than  five,  associated  together  within 
this  state,  for  gymnastic  purposes,  or  other  purposes  of  physical  train- 
ing and  education,  to  elect,  at  any  meeting  called  for  that  purpose,  any 
number  of  their  members,  not  less  ihaa  three,  to  serve  as  directors, 
and  one  member  to  serve  as  secretarv,  who  shall  hold  their  offices  for 
such  period  as  may  be  provided  by  rules  or  by-laws  as  the  association 
may  adopt 
Certiflcatt  thtio.      (252.)  Seo.  II.     That  the  secretary,  so  appointed,  shall  make  a  true 
^'  record  of  the  proceedings  of  the  meeting,  provided  for  by  the  first  sec- 

tion of  this  act,  certify  and  deliver  the  same  to  the  recorder  of  the 
county  in  which  such  meeting  shall  be  held,  together  with  the  name  by 
which  such  association  shall  thereafter  desire  to  be  known;  and  it  shall 
be  the  duty  of  such  county  recorder,  immediately  on  the  receipt  of  such 
certified  statement,  to  record  the  same  in  such  book  of  records  as  is 
—Its  TMoid,  tf^  ^^^^  ^0'  recording  similar  certificates,  relating  to  literary  and  other  as- 
*et,«te.;  sociations,  for  which  service  he  may  demand  and  receive  the  sum  often 

cents  per  hundred  words;  and  from  and  after  the  making  of  such  re- 
cord, the  said  directors  and  their  associated  members  and  successors 
shall  be  invested  with  the  powers,  privileges  and  immunities  incident 
to  aggregate  corporations,  and  a  certified  transcript  of  the  record  herein 
authorized  to  be  made  by  the  county  recorder,  shall  be  deemed  and 
taken  in  all  courts  and  places  whatsoever  in  this  state,  as  evidence  of 
the  existence  of  such  association  and  corporation, 
teanipowtn  of  (253.)  Seo.  III.  The  directors  who  may  be  appointed  under  the 
"    ^—  provisions  of  this  act,  and  their  successors  in  office,  shall  have  perpet- 

ual succession  by  such  name  as  may  be  designated,  and  by  sucb  name 
shall  be  legally  capable  of  contracting  and  being  contracted  with,  oi 
prosecuting  and  defending  suits,  and  of  acquiring,  holding,  enjoying^ 
disposing  of  and  conveying  such  property,  real  or  personal,  as  may  be 
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ftoqiiired  bj  poroliase,  donation  or  otherwise,  for  the  purpose  of  carry- 
ing out  the  intention  of  such  association. 

(254.)  Sec.  IY.    That  such  association,  when  incorporated,  may  offloon,  nSm  «id 
elect  such  officers,  and  make  such  rules,  regulations  and  by-laws,  as  ^~^^^ 
they  may  deem  necessary  or  expedient  for  their  own  government,  and 
the  management  of  their  fiscal  and  other  afiairs  to  effect  tlieir  objects. 
^  (255.)  Seo.  Y.     That  if  said  board  of  directors  shall  be  vacated,  Manner  orporpet. 
either  in  whole  or  in  part,  either  by  death,  resignation  or  otherwise,  such  S!2Sn?*^  ^ 
board  of  directors  may  be  reviyed,  or  such  yaoancy  or  yacancies  filled 
in  the  manner  provided  in  the  first  section  of  this  act,  for  the  original 
organization  of  the  said  board,  or  in  such  manner  as  may  be  provided 
in  the  by-laws  of  the  association,  and  a  majority  of  the  directors  shall 
constitute  a  quorum  for  the  transaction  of  business. 

Sso.  YI.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Aet  rapplementary  to  an  act  entitled  "  an  act  to  proyide  for  the  oreation  and  reg*  Swen's'B.  8.,  197. 
Illation  of  incorporated  companies  in  the  sUte  of  Ohio/'  passed  May  1, 1852.        ^7^X„^^.^* 


[Pamtdimdtooh^0d  Match  1A,1W9,    06  vol.  abil.  42.]  Laws,  1110. 

(256.)  Sec.  I.  Be  %t  enacted  hy  the  General  Astemhly  of  the  State  ^TtoS^J^t 
of  Ohio^  That  whenever  any  number  of  persons,  as  named  m  the  first  of  uve^dEf"^ 
section  of  the  act  to  which  this  act  is  supplementary,  associate  them- 
selves together  for  the  purpose  of  engaging  in  the  improvement  of 
horses,  asses,  mules,  cattle,  sheep  or  swine,  they  shall  under  their  hands 
and  seals,  make  a  certificate  specifying  the  amount  of  capital  stock  ne- 
cessary, the  amount  of  each  share,  the  name  of  the  place  where  such  2^5?****^*"^ 
association  shall  be  located,  the  name  and  style  by  which  such  associa- 
tion shall  be  known ;  which  said  certificate  shall  be  acknowledged,  cer- 
tified and  forwarded  to  the  secretary  of  state,  recorded  and  copied,  as 
is  provided  in  the  second  section  of  the  act  to  which  this  act  is  supple- 
mentary; and  the  said  certificate  shall  also  be  recorded  by  the  recorder 
of  every  county  in  which  said  company  may  be  formed  to  carry  into 
effect  the  provisions  of  this  act,  in  a  book  to  be  kept  for  said  purpose, 
and  when  so  incorporated,  they  are  hereby  authorized  to  carry  out  the 
objects  named  in  said  certificate  of  incorporation,  and  by  the  name  and 
style  provided  in  said  certificate,  shall  be  deemed  a  body  corporate, 
with  succession;  and  they  and  their  associates,  successors  and  assigns, 
shall  have  the  same  general  corporate  powers  as  are  provided  in  the  GaMni  i 
third  section  of  the  act  to  which  this  act  is  supplementary,  and  subject 
to  all  restrictions  in  said  act  not  inconsistent  with  the  provisions  of 
diis  act 

Sso.  II.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  to  enable  associations  of  persons  for  the  improrement  of  any  mineral  or  med-  Oiinr«a*8  B.   &, 
ioinal  springs  in  Ohio,  to  become  Dodies  corporate.  1877;    Oiinr«n*s 


{Pam»dfmdtook^giKtMank\^11K».    66  vol.  fltol.  62.] 


Laws,  1110. 


(2570  Sbo.  I.     Beit  enacted  hy  the  General  Asaenibhf  of  the  State  of  Organiwtfcm  of 
Ohio,  T^at  any  number  of  natural  persons,  not  less  than  five,  may  be-  ISSSm?***** 
come  a  body  corporate,  with  all  the  rights,  privileges  and  powers  con- 
ferred, and  subject  to  all  the  restrictions  of  this  act 

(258.)  Sec.  II.  That  any  number  of  persons  as  aforesaid,  associat-  -The  MrtUcatti 
ine  themselves  together  for  the  purpose  of  improving  any  of  the  mine- 
nJ  springs  in  the  state  of  Ohio,  and  making  the  same  a  proper  and 
•uitable  place  for  the  reception  and  accommodation  of  invalids  and 
other  visitors,  shall  under  their  hands  and  seals  make  a  certificate,  which 
ahaU  specify  as  follows:  First.  The  name  assumed  by  such  company  or 
association,  and  by  which  it  shall  be  known.    Second.   The  number  of 
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mineral  or  medicinal  springs  to  be  improved  as  aforesaid,  and  plaoa 
where  situated.  Third.  The  amount  of  capital  stock  necessary  and  the 
amount  of  each  share  thereof.  Such  certificate  shall  be  acknowledged 
before  a  justice  of  the  peace,  or  other  proper  officer,  and  shall  be  kmt- 
— itf  reoocd  Mid  Warded  to  the  secretary  of  state,  who  shall  record  and  carefully  preserve 
tffoofc,6to.  Q^Q  B&me  in  his  office;  and  a  copy  thereof,  duly  certified  by  the  secre- 

tary of  state,  und^  the  great  seal  of  the  state  of  Ohio,  shall  be  evi- 
dence of  such  corporation  or  company. 
G«i«nipow«n.  (259.)  Sso.  III.  That  when  the  foregoing  provisions  have  been 
complied  with,  the  persons  named  as  corp<HatorB  in  said  certificate  are 
hereby  iiuthorized  to  carry  into  effect  the  objects  named  in  said  certifi- 
cate, in  accordance  with  the  provisions  of  this  act,  and  they  and  their 
associates,  successors  and  assigns,  by  the  name  and  style  provided  in 
said  certificate,  shall  thereafter  be  deemed  a  body  corporate,  with  suc- 
cession, with  power  to  sue  and  be  sued,  plead  and  be  impleaded,  defend 
and  be  defended,  contract  or  be  contracted  with,  acquire  and  convey,  at 
pleasure,  all  such  real  and  personal  estate  as  may  be  necessary  and  con- 
venient to  carry  into  effect  the  objects  of  the  incorporation;  to  make 
and  use  a  common  seal,  and  the  same  to  alter  at  pleasure,  and  do  all 
needful  acts  to  carry  into  effect  the  objects  for  which  it  was  created; 
,  and  such  company  shall  possess  all  the  powers,  and  shall  be  subject  to 
all  the  rules  and  restrictions  of  this  act. 
SaiM.  (260.)  Beo.  TV,     Any  company  or  association,  organized  for  the 

purposes  aforesaid,  shaU  have  power  to  take  by  purchase  or  otherwise, 
and  hold  such  real  and  personal  property  and  estate  as  may  be  deemed 
necessary  for  successfully  commencing  and  conducting  the  business  of 
the  association,  and  shall  have  power  to  lease,  sell  or  convey,  or  mort- 
gage the  same,  or  a  part  thereof,  in  such  manner  and  for  such  purposes 
as  may  be  prescribed  by  the  rules  and  regulations  of  the  company,  and 
not  inconsistent  with  the  laws  of  this  state.  And  said  company  shall 
also  have  power  to  deal  in  the  transportation  and  sale  of  the  minend 
waters  yielded  by  their  springs,  and  to  manufacture  glass  and  other  ves- 
sels for  holding  the  same ;  to  engage  in  quarrying  stone,  marble  or  slate; 
mining  coal,  ores  and  other  minerals  situated  on  their  lands,  and  man- 
ufacturing the  same,  in  whole  or  in  part,  or  both,  and  to  erect  and  pro- 
vide suitable  buildings  for  the  accommodation  of  visitors  and  otheni 
frequenting  said  spring  or  springs,  and  to  demand  and  receive  compen- 
sation from  saidperson  or  persons. 
MMttngforstook.  (261.^  Seo.  V.  The  annual  meeting  of  the  stockholders  of  such 
SS^  dirai^Gmi  <5^°*P*^^  8^^1  ^  ^®^^  ^°  *^®  firs*  Tuesday  of  May,  in  each  year,  at 
etc  which  meeting  the  directors  of  the  company  shall  be  elected,  and  such 

otjier  law^l  business  done  as  the  stockholders  shall  deem  necessary  and 
proper;  and  should  they  fail  to  elect  directors  at  their  annual  meeting, 
they  shall  hold  a  special  meeting  at  some  subsequent  time  thereafter 
for  the  purpose,  by  giving  thirty  days*  notice  thereof  in  some  newspa- 
T^rm  of  offloo  of  per  in  general  circulation  in  such  county.  The  directors  shall  hold 
**'*^'***^  their  offices  until  their  successors  are  chosen  and  qualified;  but  no  per- 

son shall  be  a  director  after  ceasing  to  be  a  stockholder.     Immediately 
after  the  elections  of  directors  they  shall  elect  one  of  their  number 
president  of  the  corporation,  and  may  appoint  such  other  officers  and 
OffloMi  vid         agents  as  they  may  deem  proper  to  transact  their  business  and  prescribe 
Agento,  and  their  ^^  ^amount  of  Compensation  to  be  allowed  them  for  their  services ;  and 


such  officers  and  agents,  oi  either  of  them,  when  required  by  the  by 
When  to  give  l&ws,  shall  give  bonds  to  the  satisfaction  of  the  directors  or  president, 
^nd.  ^  ^Q  by-laws  may  direct,  for  the  faithful  discharge  of  the  trusts  com- 

mitted to  them;  shall  have  power  and  are  hereby  authorized  to  make 


Bnles  Mid  by- 


iftWB.  gmjh  rules,  regulations  and  by-laws  as  may  be  necessary  for  their  reg- 
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elation,  not  inconsistent  with  the  constitution  of  this  state.  The  direct-  Powers  and  daties 
ore  shall  have  the  general  management  of  the  affairs  of  the  company,  o'<^*»«*o"' 
and  may  dispose  of  the  residue  of  the  capital  stock  at  any  time  remain- 
ing unsubscrihed,  in  such  manner  as  the  stockholders  for  the  time  (being 
may  prescribe,  and  shall  employ  the  capital  and  means  of  the  company 
as  they  shall  deem  best  for  the  company,  in  carrying  on  the  business 
for  which  it  was  organized,  and  the  erecting  of  proper  buildings,  and 
the  improvement  of  their  grounds  and  other  proper  purposes  connected 
with  and  pertaining  to  the  said  business  of  the  company,  subject  always 
to  the  control  of  the  stockholders;  they  shall  cause  a  record  to  be  kept 
of  all  stock  subscribed  and  transferred,  and  of  all  business  transactions, 
and  their  books  and  records  shall,  at  all  reasonable  times,  be  open  to 
the  inspection  of  any  and  every  stockholder;  they  shall  also,  when  re- 
quired, present  to  the  stockholders  reports  in  writing  of  the  situation 
and  amount  of  business  of  the  company,  and  declare  and  make  such 
dividends  of  the  profits  iVom  the  business  of  the  company,  not  reducing 
the  capital  stock  while  they  have  outstanding  liabilities,  as  they  shall 
deem  expedient 

(262.)  Sec.  YI.    The  persons  named  in  said  certificate  of  incorpo-  subscription 
ration,  or  a  majority  of  them,  shall  be  commissioners  to  open  books  for  ^*^^  •**• 
the  subscription  to  the  capital  stock  of  said  company,  at  such  times  and 
places  as  they  shall  deem  proper,  and  the  said  company  are  authorized 
to  commence  operations  upon  the  subscription  of  ten  per  cent,  of  said 
stock. 

(263.)  Seo.  Vn.    An  installment  of  twenty  dollars  on  each  share  Pa^mtntc 
of  stock  shall  be  pavable  at  the  time  of  making  the  subscription,  and  ■tSumenti 
the  residue  thereof  shall  be  paid  in  such  installments  and  at  such  times 
and  places  and  to  such  persons  as  may  be  required  by  the  directors  of 
such  company. 

(264.)  Seo.  YIII.    All  stockholders  of  any  such  association  or  joint  UaUUtyofitoek 
stock  company  shall  be  deemed  and  held  liable  to  an  amount  equal  to  ^^^^^ 
their  stock  subscribed  in  addition  to  said  stock  for  the  purpose  of  secur- 
ing the  creditors  of  said  company. 

SEa  IX.    This  act  shall  take  effect  from  and  after  its  passage. 


It  of  In. 
itt. 


An  Aet  to  aathoriEe  aseooiationB  of  pentons  for  esrrying  freight  on  any  of  the  nari- 
gable  waten  of  the  state  of  Ohio,  and  the  lakes  and  narigable  riren  bordering 
thereon. 

[Pam9d<uidtooh^eeiApHli,lB69.    06  m2.  fifait  115.] 

(265J  Sbo.  I.     Be  it  enacied  by  the  General  Assembh/  of  the  State  of  ^gS"*^|2oc2L 
Ohio,  That  any  number  of  natural  persons,  not  less  than  nve,  beine  cit-  S^^  ^ 
jaens  of  the  state  of  Ohio,  may  become  a  body  corporate,  with  all  the 
rights,  privileges  and  powers  conferred,  and  subject  to  all  the  restrio- 
idons  of  this  aet. 

(266.)  Seo.  II.  That  any  number  of  persons  as  aforesaid,  assooiat-  Theoertuioaita; 
ing  themselves  together  for  tiie  purpose  of  transporting  freight  on  any 
of  tiie  navigable  rivers  in  the  state  of  Ohio,  and  any  of  the  lakes 
and  navigable  rivers  bordering  thereon  shall,  under  their  hfmds 
and  seals,  make  a  certificate,  which  shall  specif  as  follows:  First, 
the  name  assumed  by  such  company  or  association,  and  by  which 
it  shall  be  known;  second,  the  name  of  the  county  or  place  where  the 
principal  office  of  such  company  is  situate;  third,  the  amount  of  capitcd 
stock,  not  to  be  less  than  two  thousand  dollars,  and  the  amount  of  each 
share.  Such  certificate  shall  be  acknowledged  before  a  justice  of  the 
peace  or  other  proper  officer,  and  shall  be  forwarded  to  the  secretary  of 
state,  who  shall  record  and  carefully  preserve  the  same  in  his  office;  ^jJ?"  JJJ"*  •«** 
,jmd  a  copy  thereof,  duly  certified  by  tiie  secretary  of  state,  under  the  *^ 


Digitized  by 


Google 


350  COEPORATTONS.  [CHAP 

great  seal  of  the  state  of  Ohio,  shall  be  evidence  of  such  corporatioD 
or  company. 

(267.)  Seo.  m.  That  when  the  foregoing  provisions  have  been 
complied  with,  the  persons  named  as  corporators  in  said  certificate  are 
hereby  authorized  to  carry  into  effect  the  objects  named  in  said  certifi* 
cate,  in  accordance  with  the  provisions  of  this  act;  and  they  and  their 
associates,  successors  and  assigns,  by  the  name  and  style  provided  in 
said  certificate,  shall  thereafter  be  deemed  a  body  corporate,  with  sno* 
cession,  with  power  to  sue  and  be  sued,  plead  and  be  impleaded,  defend 
and  be  defended,  contract  and  be  contracted  with;  to  make  and  use  a 
common  seal,  and  the  same  to  alter  or  break  at  pleasure;  and  to  do  all 
needful  acts  to  carry  into  effect  the  objects  for  which  it  was  created. 

(268.)  Sbo.  IV.  Any  company  or  association,  organized  for  the  pur- 
poses aforesaid,  shall  have  power  to  build,  purchase  and  hold  such 
number  of  steamboats  or  other  vessels,  and  such  other  personal  prop- 
erty as  may  be  deemed  necessary  for  commencing  and  conducting  the 
business  of  the  association ;  and  shall  have  power  to  sell  the  same,  or 
any  part  thereof,  in  such  manner  and  for  such  purpose  as  may  be  pre- 
scribed by  the  rules  and  regulations  of  the  company,  and  not  inconsist 
ent  with  the  laws  of  this  state.  And  said  company  shall  have  ^ower 
to  carry  any  articles  of  freight  or  produce  upon  any  of  the  navigable 
streams  in  the  state  of  Ohio,  and  on  any  of  the  lakes  and  navigable 
rivers  bordering  thereon ;  and  shall  be  governed  by  the  same  laws,  not 
inconsistent  with  this  act,  which  govern  individuals  in  such  employ- 
ments, a 
UM^oCatook  Seo.  Y.    The  annual  meeting  of  the  stockholders  of  such 

company,  after  the  first  election  of  directors,  shall  be  held  at  such  time 
as  the  directors  may  prescribe,  at  which  meeting  the  directors  of  the 
company  shall  be  elected,  and  such  other  lawful  business  done  as  the 
stockholders  may  deem  necessary  and  proper;  and  should  they  fail  to 
elect  directors  at  the  annual  meeting,  they  shall  hold  a  special  meeting 
at  some  subsequent  time  for  that  purpose,  by  giving  thirty  days'  notice 
thereof  in  some  newspaper  in  general  circulation  in  the  county  where 
the  principal  office  of  such  company  is  situated.  The  directors  shall 
Tinuof  dineion  bold  their  office  until  their  successors  are  chosen  and  qualified,  and 
•Dd  AvSa^  shall  have  power  to  fill  all  vacancies  in  their  body;  but  no  person  shall 
be  a  director  after  ceasing  to  be  a  stockholder.  Immediately  after  the 
election  of  directors,  they  shall  elect  one  of  their  number  president  of 
the  corporation,  and  may  appoint  such  other  officers  and  agents  as  thej 
may  deem  proper  to  taransact  their  business,  and  may  prescribe  the 
amount  of  compensation  to  be  allowed  for  their  services;  and  such 
officers  and  agents,  when  required  by  the  by-laws,  rules  and  reeula- 
tions,  shall  give  bond  to  the  satisfaction  of  the  directors  for  the  mith- 
ftd  discharge  of  the  trust  committed  to  them.  Said  directors  shall 
have  power  and  are  hereby  authorized  to  make  such  rules,  regulations 
and  by-laws  as  may  be  necessarv  for  their  regulation,  not  inconsistent 
with  the  constitution  and  laws  of  this  state;  they  shall  have  the  gene- 
ral managment  of  the  affairs  of  the  company,  and  may  dispose  of  the 
residue  of  all  capital  stock  at  any  time  remaining  unsubscribed,  in  such 
manner  as  the  stockholders  for  the  time  being  may  prescribe,  and  shall 
employ  the  capital  and  means  of  the  company  as  they  shall  deem  best 
for  carrying  on  the  business  for  which  it  was  organized,  subject  always 
to  the  control  of  the  stockholders;  they  shall  cause  a  record  to  be  kept 
of  all  stock  subscribed  or  transferred,  and  of  all  business  transactions, 
and  their  books  and  records  shall  at  all  reasonable  times  be  open  to 
the  inspection  of  any  and  every  stockholder;  they  shall  also,  when  re- 
quired, present  to  the  stockholders  reports  in  writing  of  the  situation 

(a}BepMled.    Sapplied,  Sup.  178. 
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and  amonnt  of  business  of  ihe  company,  and  declare  and  make  suoli 
dividends  of  the  profits  of  the  company,  not  reducing  the  capital  stock 
while  they  haye  outstanding  liabilities,  as  they  shall  deem  expedient. 

(269.)  Seo.  YI.    The  persons  named  in  said  certificate  of  incorpo-  SobMriptte 
ration,  or  a  majority  of  them,  shall  be  commissioners  to  open  books  for  *****"*  **** 
subscription  to  the  capital  stock  of  said  company,  at  such  times  and 
places  as  they  shall  deem  proper,  and  said  company  are  authorized  to 
commence  operations  upon  the  subscription  of  eighty  per  cent,  of  said 
stock.    An  installment  of  thirty  per  cent,  on  each  share  of  stock  shall 
be  made  in  cash  at  the  time  of  makine  the  subscription,  and  the  resi- 
due thereof  shall  be  paid  in  such  installments,  at  such  times  and 
places,  and  to  such  persons  as  may  be  required  by  the  directors  of  such 
company.     If  any  person  or  persons  subscribing  to  the  capital  stock  of 
such  company  sluili  fistil  to  make  payment  of  such  subscription,  or  any 
part  thereof,  at  the  time  or  times  prescribed  by  the  directors,  the  said 
company  shall  haye  power  to  proceed  by  suit  to  collect  the  same  in  any  Suit  thcnon. 
court  of  competent  jurisdiction. 

(270.)  Seo.  YII.    Each  stockholder  shall  be  indiyidually  liable  for  UMHitfoiwtody 
all  debts  of  the  company  in  an  amount  equal  to  the  amount  of  his  sub-  '***'«^ 
Bcription  thereon  in  addition  thereto. 

Seo.  YUL    This  act  shall  be  in  force  firom  and  after  its 
passage. 

An  Aet  to  protoot  gM  eompaniee. 
[AmmI  mtd  took  ^oot  Ifore* 30, 1869.    MvoLShL'n,} 

(271.)  Seo.  I.     Be  it  enacted  hy  the  General  Auemhfy  of  the  StcUe  paniduiMiit  tv 
of  Ohio,  That  any  person,  who,  with  intent  to  injure  or  defraud  any  ftw»dnton»  hm  oC 
gas  company,  body  corporate  or  indiyidual,  shall  make  or  cause  to  ^  '^' 
made,  any  pipe,  tube,  or  other  instrument  or  contrivance,  or  connect 
the  same,  ot  cause  it  to  be  connected,  with  any  main  service  pipe,  or 
other  pipe  for  conducting  or  supplying  illuminating  gas,  in  such  man- 
ner as  to  connect  with  and  be  calculated  to  supply  illuminating  gas  to 
any  burner  or  orifice  by  or  at  which  illuminating  gas  is  consumed 
around  or  without  passing  through  the  meter  providine  for  measuring 
and  registering  the  quantity  of  gas  there  consumed,  shall  be  deemea 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by  im- 
prisonment not  exceeding  thirty  days  in  the  county  jail,  or  by  fine  not 
exceeding  two  hundred  and  fifty  dollars,  or  both,  at  the  discretion  of 
the  court 

Seo.  n.  That  if  any  person  or  persons  shall  construct,  or  ..or  nakiiig  or 
shall  procure  the  same  to  be  done,  or  shall  use  or  cause  to  be  used,  any  jjinsfctaemeun 
fiilse  meter  provided  for  measuring  and  registering  the  quantity  of  gas 
consumed  by  any  person  or  persons  under  a  contract  with  any  gas  com- 
pany in  this  state,  with  intent  to  defraud  such  person  or  persons,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  imprisonment  in  the  jail  of  the  proper  county  any 
time  not  exceeding  thirty  days,  or  by  fine  not  exceeding  five  hundred 
dollars,  or  both  at  the  discretion  of  the  court. 

An  Aot  to  extend  the  pririleges  of  gai  oompaniei. 
\lPamtdmd  took  ^f od  Monk  dO,lS69,    66  vol.  OaL  92.] 

(272^  Seo.  I.     Beit  enacted  hy  the  General  As$emhfyofthe  State  of  Mttopdon  ot  fM 
Ohioy  That  it  shall  be  lawftd  for  any  gas  company  in  any  city  or  incor-  ^***" 
porated  village  in  this  state,  organized  in  pursuance  of  any  of  the  laws 
of  the  same,  to  extend  their  pipes  used  for  conveying  gas  to  the  vari- 
ous localities  and  inhabitants  pf  such  city  or  incorporated  village  to 
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any  point,  place  or  places  in  the  vicinity  of  such  city  or  incorporated 
village,  outside  the  corporate  limits  thereof:  Provided,  the  right  of  way 
he  ohtained  from  the  corporate  or  other  authorides,  or  of  any  person  or 
persons,  place  or  places,  to  he  affected  hy  such  extension. 

Seo.  2.     This  act  to  he  in  force  from  and  after  its  passage. 

An  Act  to  aathorize  manafaoturing  and  gas  light  and  ooke  companies  to  h.id  ie4} 
estate  necessary  for  the  transaction  of  their  legitimate  husiness. 

[Pamed  and  tool  ^eel  February  26,  1867.    64  vol  SkU.  17.] 

6m,  coke  and  (273^  Sbo.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 

^m^^°Sa^  Ohio,  That  any  manufacturing  company  or  any  gas  light  and  coke 
hold  real  estate,  company,  in  this  state,  whether  the  same  he  organized  under  a  special 
charter  or  under  a  general  law,  for  the  organization  of  the  same,  he, 
and  the  same  herehy  is  authorized  to  take  by  purchase  and  to  hold  in 
fee  simple  or  otherwise  such  and  so  much  real  estate  as  may  from  time 
to  time  he  found  necessary  for  the  transaction  of  the  legitimate  husiness 
for  which  the  same  may  have  heen  so  organized. 

This  act  shall  take  effect  and  he  in  force  from  and  after  its  passage. 

An  Act  to  fix  the  rates  of  tolls  to  be  received  by  inoorporated  bridge  oompaniee. 
IPamd  Jpra  l^  andiooh  ^eel  Jfar  1, 1867.    64  vol.  AUL 177.] 

Bates  of  bridge  (274.)  Seo.  I.     Be  it  enacted  hy  the  General  Assemhly  of  the  State 

•<*"■»  of  Ohio,  That  all  bridge  companies  in  this  state  authorized  by  their 

charter  to  take  tolls  above  the  rates  hereinafter  provided  are  hereby  au- 
thorized to  charge  and  receive  the  following  rates  of  tolls  and  no  more : 
That  for  each  foot  passenger,  one  cent;  for  each  horse,  mule,  or  ass, 
one  year  old  and  upward,  three  cents;  for  each  horse  and  rider,  ten 
cents;  for  every  chaise,  chariot,  gig  or  other  two  or  four  wheeled 
pleasure  carriage  with  one  horse  and  driver,  fifteen  cents;  for  every 
coach,  chariot,  or  other  four  wheeled  pleasure  carriage,  drawn  by 
two  horses  and  driver,  twenty-five  cents ;  the  same  drawn  by  four 
horses,  thirty  cents;  for  every  sled  or  sleigh  drawn  by  one  horse  or 
other  animal,  ten  cents;  for  each  horse  or  animal  in  addition,  three 
cents '  for  every  wagon  drawn  by  one  horse  or  other  animal,  ten  cents; 
for  every  horse  in  addition  three  cents ;  for  every  wagon  drawn  by  two 
horses  or  other  animals,  fifteen  cents ;  for  every  horse  or  other  animal 
in  addition,  three  cents;  for  each  head  of  neat  cattle,  six  months  old  or 
upward,  one  cent;  and  for  every  herd  of  sheep,  goats,  or  hogs,  one 
m^SSm!^^"^*^  half  cent:  Provided,  that  this  act  shall  not  be  construed  to  effect  any 
oompaoMB.  company  in  whose  charter  special  rates  are  provided,  and  no  power 

given  to  the  legislature  to  alter  or  amend  the  same. 

An  Act  to  amend  the  several  acts  incorporating  mntnal  fire  insurance  companies  in 

the  state  of  Ohio. 

[iVut«iJf<irdk27,1841.    89  vol.  flhK.  86.] 

Bvidence  In  suits  (275.)  Suc.  I.  Be  it  enacted  hy  the  General  Assemhh/  of  the  State 
rfmnSiTfli^  o/  Ohio,  That  in  all  suits  for  the  recovery  of  assessments  duly  levied 
>  company'  by  the  directors  of  any  mutual  fire  insurance  company  of  this  state,  or 
for  moneys  due  on  the  premium  notes  of  the  members  of  any  such 
company,  the  official  statement  of  the  president  or  secretary  of  such 
company,  under  seal,  and  sworn  to,  shall  be  received  in  any  court  as 
evidence  of  the  fisict  that  such  assessment,  for  the  nonpayment  of  which 
any  srch  suit  may  have  been  commenced,  has  been  so  levied  and  notice 
thereof  given. 

Sec.  II.^ 

I  See  section  (278). 
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Am  Act  to  MneiHl  tht  Mt  entitled  ^  an  act  to  aQend  the  feveral  aots  ineorporatiof  OiirwMi*i  B.   B., 
mutiial  Are  intnranoe  eompamei  in  the  state  of  Ohio,"  paswd  March  27, 1841."       ^^^  ST**"  * 
[PatHi  m4  loe»  ^ae<  March  10, 18fi0.    50  b9<.  3BiK.  37.]  Swan'f  B.'8.,  948. 

(276.)  Sec.  1.  Be  it  enacted  ly  the  General  Atsembly  of  the  State  Tirttatkm  of  mn. 
qf  Ohio,  That  seotion  two  of  the  above  recited  act  be  so  amended  as  to  Slf  ^Sd^^SJSt! 
read  thus :  Sec.  2.  It  aliall  be  the  duty  of  the  court  of  common  pleas  «^* 
in  each  oouBty  of  thia  state  is  which  the  office  of  any  mutual  fire  in- 
tVTance  company  may  be  situated,  on  the  application  of  any  three  or 
more  persons  interested  to  appoint  one  or  more  suitable  persons,  resi- 
dent in  such  county,  to  make  a  thorough  and  careiul  examination  into 
die  affairs  and  condition  of  such  company.  Such  person  or  persons  so 
appointed  shall  haye  power  to  require  the  production  of  all  books  and 
papers  belonging  to  such  company  or  pevtaining  to  their  business,  and 
to  examine  under  oath  all  the  officers,  servants,  or  agents  of  such  com- 
pany, or  any  other  person,  touching  its  affidrs  and  condition ;  which 
oath  may  be  administered  by  any  person  appointed  to  make  such  ex* 
amination.  And  the  person  or  persons  making  the  examination  shall 
report  thereon,  fUlly  setting  fbrth  the  condition  of  the  company,  to  the 
oourt  appointing  them,  at  its  next  regular  term,  and  shall  transmit  a 
a  copy  of  such  report  to  the  speaker  of  the  house  of  representatives 
forthwith,  if  the  legislature  be  m  session,  or  if  not,  Uien  at  the  session 
next  thereafter  ensuing;  and  such  examiners  shall  each  receive  two 
dollars  per  day  for  the  tiipe  actually  employed  in  making  the  examina* 
tkm  and  report,  to  be  paid  out  of  the  treasury  of  the  company  so  ex- 
amined :  Provided  that  such  examination  shall  not  be  had  oflener  than 
once  in  any  six  months. 

(277.)  §10.  II.     That  in  case  any  such  officer,  servant,  agent,  or  wh«n  penom 
other  person  shall  fidl  or  refiise  to  appear  before  such  person  or  persons  S^oontra^t'eio!! 
io  appointed  as  aforesaid,  or  shall  refuse  to  testify,  or  to  produce  be-  wdhow. 
fore  such  examiner  or  examiners  any  book  or  papers  in  hie,  her  or  their 
possession,  and  required  to  be  produced,  such  fiulure  or  refusal  shall 
be  deemed  a  contempt,  and  shall  forthwith  be  reported  to  the  court 
appointing  such  examiner  or  examiners,  and  said  court  ahall  punish  the 
person  or  persons  in  contempt,  in  the  same  manner  and  to  the  same 
extent  as  tiiough  such  contempt  had  been  committed  against  said 
eourt 

(278.)  Sbo.  in.     Original  section  two  of  the  act  to  which  this  is  Section  lepeaM 
amendatory,  is  hereby  repealed.     This  act  shall  take  ^feot  upon  its 
passage. 

An  Act  to  enable  nntoal  ininranoe  eompanies  to  become  Joint  stock  oompanies. 
[J\MNd«iNilooi^ae<4ira8,1866.    68 vol. SToC  118.] 

(27  «l.)  Sec.  1.  Be  it  eruicted  hy  the  General  Auemblvof  the  State  Mntnid  inmnuioe 
of  Ohioy  That  any  corporation  authorized,  or  that  may  hereafter  be-  j^t  i^^oo^ 
come  authorized  by  any  law  of  this  state,  to  insure  property  against 
loss  or  damage  by  fire,  or  any  other  cause  or  risk,  to  make  insurance 
upon  lives,  to  maxe  insurance  against  loss  or  damage  on  goods  or  mer- 
enandise  in  the  course  of  transportation,  whether  on  land  or  water  on 
any  vessels  or  boats,  to  lend  money  on  bottomry  or  regpondentiay  or  to 
cause  itself  to  be  insured  against  any  loss  or  risk  they  may  incur  in 
the  course  of  its  business,  and  which  is  bound  by  law  to  distribute  the 
net  profits  of  its  business,  in  whole  or  in  part,  among  those  who  have 
paid  premiums  to  the  said  company  for  insurance,  or  are  otherwise 
Qolders  of  its  policies  of  insurance,  may  become  a  joint  stock  com- 
pany, with  all  the  powers  and  privileges  as  to  the  kind  of  business  it 
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may  be  authorized  to  prosequte,  and  as  to  the  mode  and  manner  of 
prosecuting  the  same  it  previously  possessed,  by  accepting  the  provis- 
ions  of  this  act,  in  the  manner  heremafter  provided. 
^^^*  (280.)  Sbo.  n.    That  when  the  board  of  directors  for  the  time  being  of 

any  such  company  desire  to  become  a  joint  stock  company  by  accepting  the 
iLB  ammided  and  provisions  of  this  act,  they  shall  pass  a  resolution  to  that  effect,  calling  a 
iTisw^t^Jal  ^^^^^'^^  of  those  holding  the  certificates  of  said  company,  and  all  others 
'  '  '  entitled  to  receive  on  distribution  anv  proportion  of  the  net  profits  of  said 
company,  of  which  meeting  at  least  thirtjr  days'  notice  shall  be  given  in  two 
newspapers  published  in,  or  of  general  circulation  in  the  county  in  which 
the  principal  office  for  business  of  said  company  is  situated,  specifying  the 
time,  place,  and  object  of  holding  the  same ;  when  the  proposition  to  become 
a  joint  stock  company  shall  be  submitted  to  them  to  be  voted  on,  and  if 
agreed  to  by  the  persons  representing,  in  person  or  by  proxy,  three  fourths 
in  amount  of  the  certificates  of  said  company,  or  otherwise  entitled  on  dis- 
tribution to  the  major  part  of  the  net  profits  of  said  company,  the  company 
shall  thereupon  cease  to  be  a  mutual,  and  shall  be  and  become  a  joint  stock 
company,  with  such  an  amount  of  capital  stock,  not  less  than  fifty  thousand 
dollars,  consisting  of  real  estate  at  its -taxable  value,  mortgages  on  real  estate 
well  secured  and  not  having  more  than  ninety  days  to  run,  stock  or  bonds 
at  t|ieir  cash  value,  and  money  on  actual  deposit,  as  may  from  time  to  time 
be  agreed  on  by  the  persons  representing  as  aforesaid,  three  fourths  in 
amount  of  the  certificates  of  said  company,  or  otherwise  entitled,  on  distri- 
bution, to  the  m^or  part  of  the  net  profits  of  said  company. 
What  oMrtifloatM  (281.)  Sec.  III.  That  thereaiter  no  certificates  sliall  be  issued  to 
.1..11  i^i.«^ .  ^^^  person  or  persons,  entitling  them  to  any  proportion,  on  distribution 
of  the  net  profits  of  said  company,  except  certinoates  of  shares  in  the 
capital  stock  of  said  company,  and  all  existing  and  outstanding  certifi- 
cates shall  be  canceled,  and  new  certificates  of  capital  stock  issued  to 
an  eoual  amount  to  the  holders  thereof,  according  to  their  relative  value, 
which  shall  be  estimated  in  conformity  with  the  interest  they  respect- 
ively bear,  and  whenever  the  board  of  directors  shall  thereafter  declare 
a  dividend  arising  from  the  profits  of  said  company,  they  may  either 
pay  the  same,  in  whole  or  in  part,  in  money,  or  issue  new  certificates 
therefor,  in  whole  or  in  part,  thereby  increasing  the  capital  stock  of 
said  company,  unless  otherwise  directed  by  the  holders  of  a  majority  Ib 
amount  of  the  stock. 

(282.)  Seo.  IY.  That  the  holder  of  any  certificate  in  any  such  mu- 
SSSSrt  cSSga**  *^  insurance  company,  or  other  person  entitled  to  receive  a  proportion 
on  distribution  of  the  net  profits  thereof,  voting  at  any  such  meeting, 
as  herein  provided  for,  against  the  proposition  to  make  such  company 
a  joint  stock  company,  shall  be  entitled  to  retain  his  said  certificate  or 
other  claim,  drawing  interest  as  if  such  change  had  not  been  made,  and 
to  receive  thereon,  from  time  to  time,  the  proportion  of  the  profits 
thereof,  to  which  he  would  have  been  otherwise  entitled,  to  be  credited 
on  the  same,  until  the  same  shall  become  fully  paid  off  and  extin- 
guished, remaining  liable  however,  for  any  payments  thereon  to  said 
company,  to  which  he  would  have  remained  liable  on  account  of  any 
losses,  in  case  said  change  had  not  been  made. 
-e«to  of  o«r^.  (283.)  Sec.  V.  That  the  certificate  or  certificates  of  any  person  or 
SneM  of  bfidwt  ^^"^y  ^^^  ^^J  ^^  ^^7  ^^^^  ^^  indebted  to  the  said  insurance  company, 
and  who  shall  not  pay  such  indebtedness  within  sixty  days  afler  notice, 
that  the  same  is  due,  may  be  sold  at  public  auction,  after  three  weeks' 
notice  of  such  sale,  in  at  least  two  newspapers  published  in,  or  of  gen- 
eral circulation  in  the  county  where  the  principal  office  of  business  of 
said  company  is  situated,  and  the  net  proceeds  of  such  sale  shall  be  ap> 
plied  to  the  payment  of  the  claim  of  the  said  insurance  company,  and 
the  remainder,  if  any,  shall  be  paid  on  demand  to  the  party  entitled  to 
the  same,  and  the  interest  of  tne  holder  of  such  certificates  shall  be 
effectually  canceled  by  such  sale,  and  the  certificates  shall  be  deemed 
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Toid  and  of  no  effect,  and  new  certificates  eball  be  issued  by  said  com- 
pany to  the  purchasers  of  said  certificates. 

(284.")  Sbo.  VI.     That  the  directors  of  any  such  cjompany,  on  such  5;£^j^  "^ 
change  oeing  agreed  to  as  herein  above  provided,  shall  determine  and  amonnt  to  which 
decli^  the  amount  of  each  share  of  the  said  capital  stock,  for  which  SSedf*^"  **  *° 
certificates  shall  be  issued,  and  for  all  fractional  parts  thereof,  to  which 
any  person  may  be  entitled,  shall  issue  certificates  therefor,  which  shall 
draw  such  rate  of  interest,  payable  out  of  the  current  net  profits  of  said 
company,  and  the  principal  of  which  shall  be  paid  and  canceled,  as  the 
directors  of  said  company,  for  the  time  being,  may  firom  time  to  time 
order  and  determine. 

(285.)  Sbo.  YII.  That  it  shall  also  be  kwful  for  any  mutual  in-  M^jiibuniranM 
suranoe  company  now  in  existence,  or  hereafter  created,  which  shall  not  b^nSete  cuS!f 
desire  to  become  a  joint  stock  company  according  to  the  provisions  of 
this  act,  to  receive  from  any  person  or  persons  applying  for  insurance 
in  said  conipany,  a  certain  definite  sum  of  money,  to  be  determined  by 
the  directors  of  said  company,  in  full,  for  such  insurance,  and  said  sum 
shall  be  in  lieu  of  a  premium  note,iand  such  person  or  persons  shall 
not  be  liable  to  said  company  during  the  continuance  of  his  or  their 
policies  on  account  thereof  for  any  further  sum  of  money,  and  all  such 
sum  or  sums  of  money  as  shall  be  paid  to  said  company  in  lieu  of  said 
premium  note  as  aforesaid,  shall  be  retained  as  a  f^nd  for  the  payment 
of  losses  and  expenses  which  may  happen  or  accrue  in  and  to  said  com- 
pany, which  said  ftind  shall  be  exhausted  before  a  resort  shall  be  had 
to  assessments  upon  the  premium  notes  deposited  with  said  company, 
which  said  notes  and  fund  as  aforesaid,  shall  constitute  the  capital  of  ^ 
said  company  for  the  payment  of  losses  and  expenses.^ 

Seo.  YIII.    This  act  shall  take  effect  and  be  in  force  from  lo  fino*. 
and  after  its  passage. 

An  A«t  to  aathoriie  the  incorporation  of  mntnal  insnranee  oompaniei. 
[JVuMd  and  iooi  ^ed  April  U,  1867.    M  voL  fltol.  U4.] 

(286.)  Sbo.  I.     Be  it  enacted  hy  the  Oeneral  Assembfy  of  the  State  How  mntaai  fln 
of  OJdo^  That  when  any  number  of  persons,  as  required  by  the  first  SSId;^  ^ 
section  of  the  act  entitled  ''an  act  to  provide  for  the  creation  and  reg- 
ulation of  incorporated  companies  in  the  state  of  Ohio,"  passed  May  1, 
1852,  associate  to  form  a  mutual  fire  insurance  company,  they  shall, 
under  their  hands  and  seals,  make  a  certificate,  specifying  the  name  as- 
sumed by  such  company,  and  by  which  it  shall  be  known,  the  object  for 
which  said  company  shall  be  formed,  and  the  place  where  the  principal  —The  certucetei 
office  of  said  company  shall  be  located,  which  certificate  shall  be  ac- 
knowledged, certified  and  forwarded  to  the  secretary  of  state,  and  shall 
be  recorded  and  copied  in  the  same  manner  as  is  provided  in  the  second 
section  of  said  act;  and  said  persons,  when  so  incorporated,  are  hereby  — Graenipoweni 
authorized  to  carry  on  the  business  of  insurance,  as  named  in  such  cer- 
tificate of  incorporation,  and  by  the  name  and  style  provided  therein 
shall  be  deemed  a  body  corporate,  with  succession ;  they  and  their  asso- 
ciates, successors  and  assigns,  to  have  the  same  general  corporate  pow- 
ers, and  be  subject  to  all  the  obligations  and  restrictions  of  said  aot^ 
and  of  the  acts  amendatory  and  supplementary  thereto  except  as  herein    . 
provided. 

(287.)  Sbo.  II.    It  shall  be  lawful  for  any  company  organized  un-  -Special  pewew 
der  this  act  to  insure  houses,  buildings,  and  all  other  kinds  of  property, 
against  loss  or  damage  by  fire  in  this  state,  whether  the  same  snail  hap- 
pen by  accident,  lightning  or  any  other  means,  excepting  that  of  design 
m  the  insured,  or  by  invasion  of  an  enemy,  or  insurrection  of  the  citi* 

iSee  note  on  next  page. 
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fens  of  this  or  any  of  the  United  States,  and  generally  to  do  and  per* 
form  all  other  matters  and  things  proper  to  promote  these  objects,  d 
— WhoMflmbMt.  (288.)  Sec.  III.  That  all  and  every  person  or  persons  who  shall 
at  any  time  become  interested  in  such  company,  by  insuring  therein, 
and  also  their  respective  heirs,  executors,  administrators  and  assigns, 
continuing  to  be  insured  therein,  as  hereinaDmr  provided,  shall  be 
deemed  and  taken  to  be  members  thereof,  for  and  during  the  terms 
^>ecified  in  their  respecthre  policies,  and  no  longer,  and  shall  at  all 
times  be  concluded  and  bound  by  the  provisions  of  this  aet 

(289.)  Sbo.  IV.    That  every  person  who  may  desire  to  become  a  member 
Ttrau  of  lafQ-      ^^  ^^^^  company  by  affecting  an  insurance  therein,  shall  make  application 
Ab  aioendad  ud  ^^  writing,  naming  the  nroperty  sought  &  be  insured;  and  before  receiving 
.took«fiiMst  Haroh  a  policy  of  insurance  tor  the  same,  shiUl  make  and  deliver  a  promissorv 
Stat.^1?'    ^  ^'  note,^  [)ayable  to  such  company  in  such  sum  as  the  board  of  directors  shafi 
determine,  subject  to  such  assessment  on  the  same,  to  pay  losses,  as  is  pro- 
vided by  said  act;  and  shall  also  pay  such  an  amount  in  money  not  exceed* 
ing  fifteen  per  cent,  as  shall  be  determined  by  said  board,  to  ^y  the  inci- 
dental expenses  of  such  company,  and  to  put  such  company  in  fbnds  as 
required  by  the  fourteenth  section  of  said  act;  and  to  keep  up  the  same  as 
it  nmy  be  drawn  out  to  pay  losses  and  expenses;  and  at  the  expiration  of 
the  tune  of  insurance,  the  said  note,  or  suon  part  of  the  same  as  shall  remain 
unpaid  after  deducting  all  losses  and  expenses  accruing  during  said  term, 
shall  be  relinquished  and  given  up  to  the  maker  thereof 
LiAiiiittj<tfmMi-      (290.)  Seo.  Y.     That  every  member  of  such  company  shall  be,  and 
^*^  hereby  is,  bound  and  obliged  to  pay  his  portion  of  all  losses  and  ex- 

penses happening  or  accruing  in  and  to  such  company  to  the  amount 
of  his  deposit  note;  and  all  buildings  insured  by  and  with  said  assurance, 
together  with  the  right,  title  and  interest  of  the  insured,  to  the  lands 
on  which  they  stand,  shall  be  pledged  to  such  company;  and  such  com- 
pany shall  have  a  lien  thereon  against  the  insured  during  the  continu- 
ance of  his,  her  or  their  policies,  d 
HociM<tf  loa,  Its  (2^1)  Seo.  YI.  That  in  case  of  any  loss  or  damage  by  fire  hap- 
'^•~*"^*  pening  to  any  member  upon  property  insured  in  and  with  such  com- 

pany, the  said  member  shall  give  notice  thereof,  in  writing,  to  the  di- 
rectors, or  some  one  of  them,  or  the  secretary  of  such  company  within 
thirty  days  from  the  time  such  loss  or  damage  may  have  happened;  and 
the  4u:ectors,  upon  a  view  of  the  same,  or  in  such  other  way  as  they 
may  deem  proper,  shall  ascertain  and  determine  the  amount  of  said 
loss  or  damage;  and  if  the  party  suffering  is  not  satisfied  with  the  de- 
termination of  the  directors,  the  question  may  be  submitted  to  referees, 
or  the  said  party  may  bring  an  action  against  such  company  for  the  loss 
or  damage:  Provided,  said  action  shiul  be  commenced  within  three 
months  from  said  determination.' 

1  Where  a  mutoftl  insiinknoe  eompanj  wm  anthoriied  by  an  amendment  to  iu  char- 
ter to  iisae  polioiea  upon  cash  premiums,  at  the  election  of  the  applicant,  which  wai 
to  be  taken  in  lieu  of  a  deposit  note,  and  the  tand  arising  therefrom,  together  with 
the  deposit  notes,  were  declared  to  be  the  capital  of  the  company  for  the  payment  of 
losses  and  expenses  —  held :  1.  That  the  fond  arising  fh>m  cash  preminms  was  svb- 
jeot  to  the  same  application  as  the  premium  notes,  and  could  not  be  diverted  to  the 
payment  of  losses  accruing  before  such  premiums  were  received.  2.  That  an  assess- 
ment  for  the  whole  amount  of  losses,  accruing  during  the  time  such  f^nds  Were  re- 
ceived, made  upon  the  deposit  notes,  without  first  exhausting  the  cash  funds  as  pro- 
vided by  law,  was  illegal  and  void.  Ohio  MvtmU  Int,  Co,  v.  Marietta  Woolm  Faotory, 
8  Ohio  St  Bep.  348. 

i  The  seventh  section  of  the  charter  of  the  Portage  county  mutual  fire  insurance 
company  provides,  "  that  in  case  of  any  loss  or  damage  by  fire,  happening  to  any 
member,  upon  property  insured  in  said  company,  said  member  shall  give  notice 
thereof,  in  writing,  to  the  directors,  or  some  one  of  them,  or  to  the  secretary  of  said 
company,  within  thirty  days  from  the  time  such  loss  or  damage  may  have  happened ; 
and  the  directors,  upon  a  view  of  the  same,  or  in  such  other  way  as  they  may  deem 
proper,  shall  ascertain  and  determine  the  amount  of  iaid  lost  or  damage ;  and  if  the 
(a)BepeaIed.   Supplied,  Sq».  SI 
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(292.)  Sso.  VJLL  That  ihe  directors  shall,  after  receiving  notice  of 
any  loss  or  cUunage  by  fire,  sustained  by  any  member,  and  ascertaining  ISSH 
the  same,  or  after  the  rendition  of  any  judgment  against  such  company 
for  such  loss  or  damage,  settle  or  determine  the  sums  to  be  paid  by  the 
aeveral  members  thereof,  as  their  respective  portions  of  such  loss,  and 
publish  the  same  in  such  manner  as  &ey  shall  see  fit,  or  as  the  by-laws 
may  prescribe;  and  the  sum  to  1^  paid  by  each  member  shall  always 
be  in  proportion  to  the  original  amount  of  his  ^posit  note  or  noteSi 
and  shall  be  paid  to  the  trea8^rer  within  thirty  davs  next  after  the  pub- 
Ucatioa  of  said  notice,  and  if  any  member  shal},  for  the  iqpace  of  tnirt j 
days  after  the  publication  of  suah  notice,  neglect  or  refuse  to  pay  the 
gum  assessed  upon  him,  her|  or  them,  as  his,  her  or  their  proporUon  of 
any  loss  afbreeud,  in  such  case  the  directors  may  sue  for  and  recover  the 
whole  amount  of  his,  her,  or  their  note  or  notes,  with  costs  of  suit;^  and 
the  money  thus  collected  shall  remain  in  the  treasury  of  such  company,  ' 
subject  to  the  payment  of  such  losses  and  expenses  as  have,  or  mi^ 
thereafter  accrue;  and  the  balance,  if  anv  remain,  shall  be  returned  to 
Ihe  party  from  whom  it  was  collected  on  demand,  after  thirty  days  from 
the  ex[^ration  of  the  term  for  which  the  insurance  was  made. 

(293.)  Sso.  YIII.  That  such  company  may  make  insurances  for  ThtpoUoki;  ns 
any  term  not  exceeding  five  years,  and  any  policy  of  insurance  issued  by  ^^^^  ^^^ 
such  company,  signed  by  the  president  and  countersigned  by  the  secre- 
tary, AbA  be  deemed  valid  and  binding  by  such  company,  in  all  cases 
where  the  assured  has  a  title  in  fee  simple  unincumbered,  to  the  build- 
ing or  buildings  insured,  and  to  the  lands  covered  by  the  same;  but  if 
the  insured  have  a  less  estate  therein,  or  if  the  premises  be  incumbered, 
the  policy  shall  be  void,  unless  the  true  title  of  the  insured  and  the  in- 
cumbrances of  the  premises  be  expressed  therein  and  in  the  application 
therafor.3 

(294.)  Sia  IX.    That  the  directors  shall  settle  and  pay  all  losses  whnkMMiMkiii 
wiUiin  tiiree  months  after  they  shall  have  been  notified  as  aforesaid;  p^intiiigi, tto. 
biU  no  aUowanoe  is  to  be  made  in  estimi^ting  the  damages  in  any  case, 
for  gilding,  historical  or  landscape  painting,  stucco  or  carved  work. 

(295.)  Bbo.  X.    That  when  any  house  or  other  building  shall  be  £^^^  ^ 
alienated  by  sale,  or  otherwise,  the  policy  shall  thereupon  bo  void,  and  «rtj  "^ 

party  raffering  h  not  satisfied  with  the  detennination  of  the  directors^  tht  qtraitiom 
may  be  sabmitted  to  referees,  or  tke  said  par^  ma j- bring  an  aetion  against  said  oom- 
ftmj  Uft  lose  or  damage,  at  the  next  oonrt  to  be  holden  ^  and  for  the  oonnty  of  Port- 
age, nnloM  said  court  shall  be  holden  within  si^ty  da^s  after  said  determination ; 
but  if  holden  within  that  time,  then  at  the  next  court  holden  in  said  county  there- 
after." 

Under  this  section  it  was  held  that  a  suit  against  the  ooQ»any  could  only  be  brought 
in  Portage  eonnty  (TU  P&riof  Oom^  Mni.  Ium,  Co,  t.  Stukey,  18  Ohio  Rep.  465);  and 
that  the  clause  by  which  a  time  is  limited  for  oommenoing  a  suit  for  loss  by  fire,  applies 
to  cases  where  the  directors,  after  examining  a  claim  for  losses,  wholly  disallow  it. 
TU  Ompai^  ▼.  Wmt^  6  Ohio  St.  Bep.  MM).  Be  that  where  a  member  of  the  company 
•nffSered  a  loss  bj  fire,  and  duly  notified  the  company  thereof,  and  the  directors  refused 
to  pay  it.  And  gare  due  notice  of  Uieir  determination  in  October,  1853,  and  a-  court  of 
common  pleas  was  held  In  Portage  county  in  February,  185S,  and  he  neglected  to  oom- 
menee  his  action  against  the  eompany  for  the  loss  until  after  the  close  of  said  Feb- 
ruary term  of  the  court :  held,  that  his  right  of  action  was  barred  by  said  seventh 
section.    Ih.  599. 

1 A  member  of  a  mutual  fire  insurance  company,  wheii  sued  upon  an  assessment 
upon  his  deposit  note,  to  pay  a  loss  occasioned  by  a  firs,  ean  not  set  up  as  a  defense 
that  he  and  his  associate  corporators  hare  neglected  to  comply  with  the  prorisions  of 
their  charter.  TrwnlmU  Comity  Mutual  Fire  Inmtranc$  Oimpanjf  T  Homer,  17  Ohio 
Kep.  497. 

3  Where  a  building  and  th^  land  on  which  it  stood  was  the  property  of  an  incor- 

K rated  eompany,  it  was  held  that  the  stockholders  of  the  company  could  not  insura 
e  same  as  their  individual  property,  in  a  mutual  insurance  company.    PAOifs, 
BeMl  df  Co,  T.  TU  Kno»  Comty  Mutual  Iimaranee  Co,,  20  Ohio  Bep.  174. 
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be  surrendered  to  the  directors  of  sucli  company  to  be  canceled;  and 
upon  such  surrender  the  insured  shall  be  entitled  to  receive  his,  her,  or 
their  deposit  note,  upon  the  payment  of  his,  her,  or  their  proportion 
of  all  losses  and  expenses  that  have  accrued  prior  to  such  surrender: 
Provided,  that  the  alienee  or  srantee,  having  the  policy  assigned  to 
him,  may  have  the  same  satisfied  or  confirmed  to  him,  her,  or  them,  for 
his,  her,  or  their  own  proper  use  and  benefit,  upon  application  to  ih% 
directors,  and  with  their  consent,  within  thirty  days  next  after  such 
alienation,  on  giving  proper  security  to  the  satbfaction  of  said  directors 
fbr  such  portion  of  the  deposit  or  premium  note  as  shall  remain  unpaid; 
and  bv  such  ratification  and  connrmation  the  party  causing  the  same 
shall  be  entitled  to  all  the  rights  and  privileges  and  subject  to  all  the 
liabilities  to  which  the  original  party  insured  was  entitled  and  subjected 
under  this  act. 
^SSSLa^ajA"  (^^^O.  ^^^-  ^^*  ^^^  ^  ^^J  alteration  shall  be  made  in  any  house 
**^**^  «*  »«.*M,  ^^  building,  by  the  proprietors  thereof,  after  insurance  has  been  made 
thereon  wi^  such  company,  whereby  it  may  be  exposed  to  neater  risk 
or  hazard  from  fire  than  it  was  at  the  time  it  was  insured,  then,  and  in 
every  such  case,  the  insurance  made  upon  such  house  or  building  shall 
be  void,  unless  an  additional  premium  and  deposit  note,  after  such 
alteration,  be  settled  with,  and  paid  to  the  directors  or  their  agents; 
and  it  is  hereby  made  obligatory  upon  said  directors  or  their  agents, 
after  due  notice  of  said  alteration  shall  have  been  given  b^  said  pro- 
prietors, and  after  the  same  shall  have  been  accepted  by  said  directoni 
or  their  agents,  to  fix  without  delay  the  amount  of  said  additional  pre- 
mium and  deposit  note ;  but  no  alterations  or  repairs  in  buildings  not 
increasing  such  risk  or  hazard,  shall  in  anywise  afiect  insurance  previ- 
ously made  thereon. 

(297.)  Seo.  XII.  That  in  case  any  buildings  situated  upon  leased 
lands  and  insured  by  such  company  be  destroyed  by  fire,  in  such  case 
the  directors  may  retain  the  amount  of  the  premium  note  given  for  in- 
surance thereof  till  the  time  for  which  insurance  was  made  shall  have 
expired ;  and  at  the  expiration  thereof  the  insured  shall  have  the  right 
to  demand  and  receive  such  part  of  said  retained  sum  or  sums  as  has 
not  been  expended  in  losses  and  assessments. 
XflbetofotiMrin-  (298.)  Seo.  XIII.  That  if  insurance  on  any  house,  building  or 
■am«^  OQ  SMM  property  shall  be  and  subsist  in  such  company,  and  in  any  other  office^ 
or  from  and  by  any  other  person  or  persons  at  the  same  time,  the  in- 
surance made  in  and  by  such  company  shall  be  deemed  and  become 
void,  unless  such  double  insurance  subsist  with  the  consent  of  the  di- 
rectors or  agents,  signified  by  indorsement  on  the  back  of  the  policy, 
signed  by  the  president  and  secretary. ' 
whm  oompMiy  (299.)  Seo.  XIY.  No  policy  of  insurance  shall  be  issued  by  such 
insurance  company  until  horuifide  premium  notes  have  been  received 
to  the  amount  of  twenty-five  thousand^  dollars,  which  notes  shall  be 
predicated  upon  property  to  be  insured,  and  shall  not  exceed  twenty  per 
centum  of  the  amount  sought  to  be  so  insured,  and  in  addition  thereto 
such  company  shall  be  in  actual  possession  of  at  least  two  thousand  five 
hundred  dollars  in  money.  €1 
Directon;  (300.)  Seo.  XV .     The  afiairs  of  any  company  organized  under  thii 

-Their  eiBction.   ^^  shall  be  managed  by  not  more  than  nine  nor  less  than  five  directors, 

1  Where  the  chmrter  or  by-Iawa  of  &  matnal  insuranoe  oompan j  prorided  that  th* 
president  and  secretary  might  give  leare  to  effect  additional  insnranees  in  other  eom* 
panics,  and  pointed  out  no  other  mode  of  giving  the  consent  of  the  company,  it  wat 
neld  that  such  consent  could  not  be  given  by  a  director  or  the  secretary.  Tk*  Stork 
G>unt^  Mutual  Jnmranee  Co.  t.  Uurd,  19  Ohio  Rep.  149. 

(a)  B«pMlod     SnpitUed,  Sap.  233. 
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all  of  whom  shall  be  members.  Within  one  month  after  the  certificate 
of  incorporation  shall  have  been  filed,  the  persons  named  therein,  or 
any  of  them,  shall,  in  some  newspaper  of  general  circulation,  published 
in  the  county  where  the  principal  office  of  the  company  shall  be  kept, 
giye  notice  of  the  time  and  place  for  holdinff  a  meeting  for  the  election 
of  directors,  and  the  election  shall  be  made  by  the  certifiers  thereof  at- 
tending for  such  purpose,  either  personally  or  by  proxy,  and  the  direct- 
ors then  and  there  elected  shall  continue  in  office  until  the  first  Mon- 
day of  January  thereafter,  and  until  others  shall  have  been  chosen  to 
succeed  them  in  the  trust  and  shall  haye  accepted  the  same.  €1^  < 

(301.)  Sec.  XYI.     The  annual  meeting  for  the  election  of  directors  AimviJ  < 
shall  be  on  the  first  Monday  of  January;  all  elections  shall  be  by  bal- 
lot, each  member  shall  be  entitled  to  one  TOte,  either  in  person  or  by 
proxy,  and  a  plurality  of  yotes  shall  be  necessary  for  a  choice. 

(302.)  Sbo.  XYII.    The  directors  shall  choose  by  ballot  a  presi- 
dent from  their  own  number,  and  shall  fill  all  yacancies  that  may  arise  **^ 
in  the  board  or  in  the  presidency  thereof;  they  shall  haye  power  to  ap- 

g>int  a  treasurer  and  secretary  and  any  other  officers  or  agents  necessary 
r  transacting  the  business  of  the  company,  paying  suon  salaries  and 
taking  such  security  as  they  may  judge  reasonable;  they  may  ordain 
and  establish  by-laws  and  regulations  not  inconsistent  with  this  act  or 
with  the  constitution  and  laws  of  this  state  and  of  the  United  States/ 
as  shall  appear  to  them  neoessary  for  regulating  and  conducting  the 
business  of  the  company ;  and  it  shall  m  their  duty  to  keep  full  and 
correct  entries  of  their  transactions;  which  shall  at  all  times  be  open 
to  the  inspection  of  the  members. 

(303.)  Sec.  XYIIL    It  shall  be  the  duty  of  eyery  sueh  company,  seportotoradtioi 
in  the  month  of  January  in  each  year  after  its  organization,  to  file  m  o''^*^; 
the  office  of  Uie  auditor  of  state,  a  statement,  under  the  oath  of  the 
president  and  secretary,  showing — 

1.  The  name  and  locality  of  such  company. 

2.  The  amount  of  cash  on  hand  belonging  to  it 

3.  The  amount  of  its  ayailable  bona  fide  premium  notes. 

4.  The  assets  of  the  company,  including  its  real  estate  unincum- 
bered, the  bonds,  if  any,  owned  by  the  company,  and  how  they  are  se- 
cured, with  the  rates  of  interest,  debts  to  the  company  secured  by  mort- 
gages, debts  otherwise  secured,  and  all  other  securities,  assets  and 
property. 

5.  The  number  of  its  unexpired  policies. 

6.  The  amount  of  property  insured. 

7.  The  greatest  amount  allowed  by  the  rules  of  the  company  to  be 
insured  in  any  one  risk. 

8.  The  greatest  amount  allowed  to  be  insured  in  any  one  city,  town 
mryilli^. 

9.  The  greatest  amoxmt  allowed  to  be  insured  in  any  one  J)lock. 

10.  The  amount  of  liabilities  due  or  not  due  to  banks  or  other  cred- 
itors by  the  company. 

11.  Losses  adjusted  and  due. 

12.  Losses  adjusted  and  not  due. 

13.  Losses  in  suspense  waiting  fbrther  proof. 

14.  All  other  claims  against  the  company. 

(304.)  Sec.  XIX.    It  shall  be  the  duty  of  every  such  company  to  ^Mtontton 
cause  a  copy  of  such  statement,  so  verified  as  aforesaid,  certified  to  be  ' 

a  true  copy  by  the  auditor  of  state,  to  be  published  in  some  daily  news- 

Gper  of  general  circulation  in  this  state,  printed  in  the  cities  of  Colum- 
LS,  Cleveland  or  Cincinnati,  one  week ;  or  in  some  weekly  newspaper 
f  ge^^eral  circulation  in  this  state,  printed  in  any  of  the  aforesaid  cities, 

(a}B«p6ftlML    SQppliad,  Sap.  380. 
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three  consecntive  weeks,  which  fact  shall  be  rerited  by  Aie  oatJi  of  tW 
printer  or  other  person  knowing  the  fact  of  such  pabtioation ;  and^ndi 
company  shall  forthwith  furnish  ea<jh  of  its  agenfs  in  every  county  of 
this  state,  with  at  least  three  copies. of  such  statement,  verilcatloB  ani 
-itid0podt,««o.;  afBdavit  of  publication,  one  of  which  shall  be  vleposited  in  the  office  of 
the  clerk  of  the  court  of  common  pleas  of  such  county;  one  shall  be 
kept  in  the  office  of  such  agent,  and  ^e  ether  to  be  submitted  to  any 
person  who  may  desire  to  procure  a  policy  of  ittstirsnee  from  such  oom« 
pany,  or  a  renewal  thereof,  if  demanded  by  Urn.  Or  saeh  compaay^ 
or  some  agent  or  agents  thereof  m«y,  in  any  ^omitjr  of  this  siate  where 
it  may  be  desired  to  transact  bosiibfeaB  of  insurtmee,  ile  in  the  office  of 
the  clerk  of  the  court  of  common  |4eas  ef  such  county  a  copy  of  the 
statement  and  verification  required  to  be  filed  wiUi  the  at^tor  of  slalie, 
with  his  certificate  that  the  same  is  a  troe  copy,  which  shall  be  care- 
fully preserved  by  said  derk  for  puUtc  hispeetion,  and  cause  the  same 
to  be  published  in  some  newspaper  prinfted  in  raeh  county,  and  of  gen^ 
eral  circulation  therein,  for  three  weeks;  such  pubKcation  to  be  veri- 
fied bv  the  printer  or  other  .person  as  afbresaid,  and  the  affidavit  filed  with 
the  clerk  of  sudh  court,  in  the  same  manner  as  fhB  stateme&t  copies  of 
lill  such  papers  so  filed  in  the  offioe  of  the  ekfic  of  tnioh  court,  and  duly 
certified  to  be  such  by  him,  shall  be  taken  and  received  as  evidence  of 
what  they  contain  in  aU  the  courts  of  this  stale,  A  fitilure  to  comply 
with  this  and  the  preceding  section,  shall  rettd^aveh  company  liable  U> 
fbtfeit  its  corporate  rights  aAd  privileges. 

(305.)  Sso.  XX.  lN>wnship  mutml  insoraiiee  companies,  limited 
in  the  transaction  of  the  business  of  iBSuranoe  to  the  township  in  whidi 
they  are  formed,  may  be  organised  in  ihe  same  manner,  having  the 
same  corporate  rights  and  powers,  lind  be  eul^ect  to  the  same  restrie- 
tioh  and  governed  by  Itll  the  provisioiiB  of  this  aot  as  other  mutual  ia^ 
surance  companies,  except  that  the  ame«Lnt  of  premium  notes,  such  as 
are  required  in  the  fourteenth  section  )of  this  aot,  shall  be  at  least  twenty 
thousand  dollars ;  and  the  amount  of  money,  as  r^piired  in  the  last 
mentioned  section,  at  least  oise  thousand  doUai*  before  sveh  company 
Aall  issue  any  policy  of  insunmce.  H 

Beo.  XXI.    This  act  shall  take  efieet  and  be  in  force  firan 
and  after  its  passage. 


—Or  oorpofnte 
rights  tefetted. 


Townihlp  oom- 


ibrmed. 


maj  be 


An  Aot  to  anthoriie  the  incorporation  of  Joint  stock  inaaranoe  oompaaiea. 
[PkuMd  and  ft>o&«#ae<4pra  11, 1866.    63  vot  flhrf.  150.] 

How  Joint  itook  C^^*)  ^^'  ^'  ^  ^  mocted  h^  (he  Oeneral  Amemhfy  of  the  State  of 
gjjjjnw  «^»  OhtOy  That,  when  any  number  of  persons,  as  required  by  the  fiiet  aee* 
tion  of  the  act  entitled  "  an  act  to  provide  for  the  creation  and  refla- 
tion of  incorporated  companies  in  the  state  of  Ohio,"  passed  May  first) 
one  thousand  eight  hundred  and  fifty-two,  assodale  to  form  a  joint  stock 
insurance  company,  they  shall,  under  their  hands  and  seals,  make  a  cer- 
tificate specifying  the  name  assumed  by  such  company  and  by  which  it 
shall  be  Known,  the  object  for  which  said  eompany  shall  be  formed,  the 
amount  of  its  capital  stock,  and  the  |^ace  where  the  principal  offioe  of 
Theoertifleate.  ^^  company  shall  be  located,  which  certifieate  shall  be  acknowled^ged, 
certified,  and  forwarded  to  the  secretary  of  state,  and  shall  be  recorded 
and  copied  in  the  same  manner  as  is  provided  in  the  second  section  of 
Baid  act ;  and  said  persons,  when  so  incorporated,  are  hereby  authorked 
to  carry  on  the  business  of  insurance,  as  named  in  such  certificate  of 
incorporation,  and  by  the  name  and  styie  provided  therein,  shall  be 
deemed  a  body  corporate,  with  sucoession ;  they  and  their  assooiatas^ 
successors,  and  assigns  to  have  the  same  general  corporate  powerS)  and 

(a)  Bepeftlc^.    eapplled,  8«p.  SH. 
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be  snbjeot  to  all  the  oUigatioiis  and  restric^oiis  of  said  act,  and  of  the 
acts  amendatoryand  supplementary  hereto,  except  as  herdn  provided. 

(307.)  Seo.  II.     The  capital  stock  of  any  company  organized  under  ' 
this  act,  shall  be  snch  sum,  not  less  than  one  hmndred  thousand  dollars 
nor  more  than  three  hundred  thousand  dollars,  as  may  be  specified  in  * 
the  certificate  of  incorporation,  which  stock  shall  be  diyided  into  shares 
of  twenty  dollars  each,  a 

(308.)  Seo.  HI.  That,  whenever  any  company  organised  under  this  — ita  < 
tot)  witii  less  than  the  maximum  capital  Hmited  in  section  two,  shall,  in 
Am  opinion  of  t^  directors  there<^,  require  an  increased  amount  of 
eapitu,  tiiey  shall,  if  auihori«ed  by  ^e  holders  of  a  majority  of  the 
Stock,  tie  with  the  secretary  of  stafle  a  certificate  setting  forth  the 
amount  of  such  denred  increase,  not  exceeding  said  mazhnum,  and 
thereafter  such  company  shall  be  entitled  to  hxw%  the  incnased  amount 
of  eapital  fixed  by  said  eertifleate. 

(309.)  Sso.  lY .  At  ^tt  time  of  snbaoribing  for  stock  in  any  con*  — iti  pajniMii. 
pany  organised  under  ^is  act^  the  peraon  so  subsoriUng  shall  pav  the 
ivm  of  four  dollars  in  money  on  each  dh»re  subscribed,  wd  the  balanoe 
on  each  share  shall  be  subject  to  the  eaU  ai  ^  directors,  seonred  to 
ikm  approval  by  indorsed  notes  payable  on  demand,  or  by  other  prop- 
erty or  stocks;  and  if,  at  any  time,  the  directors  shall  deem  any  suoh 
security  insufficient,  it  shall  be  Iheir  duty  to  req;Eur«  additional  security ; 
and  any  stockholder,  wheth^  holding  by  subscription  or  by  assignment 
and  transfer,  failing  to  pay  an^  portion  of  his  stock  at  the  tioM  and  in 
^  manner  prescribed  by  the  directets,  or  neglecting  or  reusing  to  give 
such  additional  security  as  may  be  required  of  him  by  the  directors,  it 
shall  be  t^eir  duty  to  seU  such  delinquent  stock  at  auotion,  for  cash,  to  s«ie  et^Mu^mut 
the  lughest  bidder,  &st  giving  ten  days'  notice  of  the  time  and  plade  of  "^^^^ 
tale  by  advertlBement  in  some  newspaper  printed  in  the  county  in  which 
tiie  prindpal  office  of  Ihe  eompany  Miall  be  located.  The  proceeds  shall 
he  applied  in  payment  of  the  amount  delinquent,  and  the  exp^ises  of  sell- 
ing  the  stock-— the  stockholder  remaining  liable  to  the  company  for  any 
d^ciency,  and  beii^^ntitied  to  any  excess,  as  the  insult  may  be.  b 

(310.)  8so.  y.  The  persons  named  in  the  certificate  of  incorpora-  Booksof rainHif. 
lion,  or  a  majority  of  ^em,  dull  be  commissioners  to  open  books  for  ^^' 
the  subscription  of  stock  in  the  company,  at  such  times  and  places  as 
Ihey  ehall  deem  convemnt  and  proper ;  and  so  soon  as  one  thousand 
shares  shall  be  subscribed,  and  shall  be  paid  or  secured  as  required  in 
^  fourth  section  of  this  atct,  the  oompanyshall  be  competent  to  traas- 
aet  the  business  £wt  wl»oh,  acooidittg  to  its  oertifioate  of  organisatioa, 
it  b  establbhed. 

(311.)  Sbo.  YI.  The  a&irs  of  any  company  organized  under  this 
net,  Aall  be  managed  by  not  more  than  nine  nor  less  than  five  directors^ 
all  of  whom  shall  be  stockholders.  Within  one  month  «fter  a  thousand 
shares  of  stock  shall  have  been  subscribed, «  majority  of  the  stockhold- 
ers shall  hold  a  meeting  ^r  the  election  of  directors,  each  share  of  stock 
entitling  the  holder  thereof  to  one  vote ;  and  the  directors  then  elected 
shall  continue  in  office  until  the  first  Monday  in  January  thereafter,  and 
until  others  shall  have  been  chosen  to  succeed  them  in  the  trust  and 
shall  have  accepted  the  same,  b 

(312.)  Seo.  VII.  The  annual  meeting  for  the  election  of  directors 
shall  be  holden  on  the  first  Monday  in  January :  Provided,  however, 
that  if,  for  any  cause,  the  stockholders  shall  fail  to  elect  directors  at  any* 
annual  meetii^,  they  may  hold  a  special  meeting  on  some  subsequent 
day  for  the  purpose,  by  giving  notice  thereof  thirty  days  in  some  news- 
pa]>er  in  general  circulation  in  the  county  where  the  principal  office  of 
the  company  shall  be  kept ;  and  the  directors  chosen  at  any  such  an- 

<>|  MwpfWA,    S«ppU«d,S«9.SiO.         (^)  Bepealed.   SnppUed,  Snp.  228. 


Digitized  by 


Google 


Powvn  oC  dirao* 


^DiTidendi; 


362  COBPOEATIONS.  [CHAP. 

nnal  or  stated  meeting  shall  oontinae  in  office  until  the  next  annual 
meeting  and  until  their  suoces^rs,  duly  elected,  shall  have  accepted.  U 
(313.)  Sec.  YIII.  The  directors  shall  choose  by  ballot  a  president 
from  their  own  nnmber,  and  shall  fill  all  vacancies  that  may  arise  in  the 
board  or  in  the  {^residency  thereof;  and  the  board  of  directors,  thni 
constituted)  or  a  majority  of  them,  when  convened  at  the  office  of  th« 
company,  shall  be  competent  to  exercise  all  the  powers  vested  in  them 
by  tiiis  act 

(314.)  Sso.  IX.  It  shall  be  lawful  for  any  company  organized  under 
this  act  to  insure  houses,  buildings,  and  all  other  kmds  of  property, 
aeainst  loss  or  damage  by  fire,  in  and  out  of  the  state;  to  make  all 
kinds  of  insurance  on  goods,  merchandise,  or  other  property  in  the 
course  of  transportation,  whether  on  land  or  water,  or  on  any  vessel  or 
boat,  wherever  the  same  may  be;  to  lend  money  upon  bottomry  or  re- 
tpanderUia;  and  to  cause  itself  to  be  insured  against  any  loss  or  risk  it 
may  have  incurred  in  the  course  of  its  business,  and  against  any  mari« 
time  or  other  risks  upon  the  interest  which  it  may  have  in  any  vessel| 
boat,  goods,  merchandise  or  other  property,  by  means  of  any  loan  or 
loans  which  it  may  have  made  on  mortgage,  bottomir  or  respondentia^ 
and  generally  to  do  and  perform  all  other  matters  and  things  proper  to 
promote  these  objects,  b 

— LoMM  of  oai^-      (315.)  Sso.  X.    Jt  §hall  be  lawM  for  such  company  to  loan  or  iu'- 

^*  Test  any  part  of  its  capital  stock,  money  or  other  ^inds,  in  such  way  as 

the  directors  shall  deem  best  for  the  sidPety  and  interest  of  the  stock- 
holders;^  and  to  sell,  transfer  and  dispose  of  any  interest  which  the 
company  may  have  acquired  by  any  such  loan  or  investment. 

(316.)  Seo.  XI.  Th<b  directors  shall  declare  such  dividends  of  the 
profits  of  the  business  of  the  company  as  may  be  paid,  without  impair- 
ing or  in  anywise  diminishing  the  capital  stock;  the  dividends  to  be 
made  half  yearly,  on  the  first  Mondays  of  July  and  December,  payable 
to  the  stockholders  ten  days  thereafter;  but  no  dividend  shall  be  paid 
to  any  stockholder  whose  stock  is  delinauent  tf 

(317.)  Sbo.  XII.  Transfers  of  stock  may  be  made  by  any  share- 
holder, or  his  legal  representative,  subject  to  such  restrictions  as  the 
directors  shall  from  time  to  time  make  and  establish  in  their  by-laws. 

The  poUdM  (318.)  Seo.  XIII.    All  polides  or  contracts  of  insurance  made  or 

entered  into  by  the  company  may  be  made  either  under  or  without  the 
seal  thereof;  they  shall  be  subscribed  by  the  president,  or  such  other 
officer  as  may  be  designated  by  the  directors  for  that  purpose,  and  shall 
be  attested  by  the  secretary,  and,  being  so  subscribed  and  attested,  they 
shall  be  obligatory  on  the  company. 

e«a«napoiimof  (319.)  Seo.  XIY.  The  directors  of  any  such  company  shall  have 
power  to  appoint  a  secretary,  and  any  other  officers  and  agents  neces- 
Bary  for  traniiacting  the  business  of  the  company,  paying  such  salaries 
and  taking  such  security  as  they  may  judge  reasonable;  they  may  or- 

1  An  insnranoe  oompany,  authoriied  by  its  charter  to  vntmt  its  f^nds  and  capital 
fltock  as  ehonld  be  deemed  best  by  the  directors,  for  the  safety  of  the  capital  and  in- 
terest of  Uie  stockholders,  has  no  power  to  nnrdiiase  npon  credit  the  promissory  note 
of  one  insured  by  the  company,  and  entitlea  to  indemnity  for  a  loss,  for  the  jparpose 
of  setting  off  snoh  note  against  the  claim.  Straut  &  Bro,  r.  EagU  In$,  Co,,  b  Ohio  St. 
Bep.  50. 

The  power  of  inTcstment  was  designed  to  enable  tht  company  to  make  a  profltablt 
,  Bse  of  its  snrplas  fnnds ;  but  such  a  contract,  inyolring  the  use  of  no  such  fhnds,  is 
not  only  without  the  limits  of  the  charter  but  directly  opposed  to  its  leading  objects, 
as  it  furnishes  a  strong  inducement  to  withhold  prompt  payment,  for  the  purpose  of 
depressing  the  credit  of  the  insured,  thereby  enabling  the  company  to  purohaee  hii 
paper  at  a  greater  discount.    Ih,  59. 

The  company,  therefore,  has  no  power  to  become  a  party  to  the  contrast  of  indorse 
menty  and  no  capacity  to  reoelTc  or  hold  the  legal  title  to  the  note.    id.  69. 
(a)B*pMaed.   Supplied,  Sap.  US.         (b)  Bopealad.   Supplied.  Sup.  IW. 
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dain  and  establiflli  by-laws  and  regblationB  not  inconsistent  with  this 
act  or  with  the  constitution  and  laws  of  this  state  and  of  the  United 
States,  as  shall  appem*  to  tiiem  necessary  for  regulating  and  conducting 
the  business  of  the  company;  and  it  shall  be  their  duty  to  keep  fuU 
and  correct  eniaries  of  their  transactions,  which  shall  at  all  times  be 
open  to  the  inspection  of  the  stockholders. 

Sec.  15.    This  act  shall  take  effect  and  be  in  force  from  and  : 
after  its  passage. 

An  Aet  allowing  insorsnee  eompaniet,  which  by  law  are  now  required  to  hare  their 
official  bonds  approved  by  any  judge  of  the  coort  of  oommon  pleai,  to  hare  the  lame 
at  their  option  approved  by  the  probate  Jadge  of  the  proper  county. 

[i>lBMMilUnMryS6,aiMi  foot  ^^iby  1,1867.    64  voJL  Aot  17.] 

(320.)  Sbo.  I.  Bed  enacted  hy  the  General  A$9embfy  of  the  State  of  WbonumMofi 
OhiOy  That  it  shall  be  lawful  for  any  insurance  company  now  incorpo-  JS^'i/****^  ^ 
rated  within  this  state,  which  by  the  terms  of  the  charter  is  now  required 
to  haye  its  official  bonds  approyed  by  a  judge  of  the  court  of  common 
pleas,  to  haye  the  same  at  their  option  approyed  by  the  probate  judge 
of  the  county  in  which  the  office  of  said  insurance  company  may  be 
located. 

tHk  Act  instituting  prooeedinsf  against  eorporations  not  poBsesring  banking  powers, 
and  the  risitorial  powers  of  oonrts,  and  to  provide  for  the  regulation  of  eorporationf 
generally. 

[PMMiiJlanA7,184a.    40  mI.  Stat.  67.] 

(321.)  Seo.  XIY.  Upon  the  dissolution,  by  the  expiration  of  the  Appointntnt  of 
term  of  its  charter  or  otherwise,  of  any  corporation  now  existing  or  ^S^empotS* 
berea^r  created,  and  unless  other  persons  shall  be  appointed  by  the  SSS^^****  """^ 
legislature,  or  by  some  court  of  competent  authority,  the  directors  or 
managers  of  the  affairs  of  such  corporation,  acting  last  before  the  time 
of  its  dissolution,  by  whateyer  name  they  may  be  known  in  law,  and 
the  suryiyors  of  them,  shall  be  the  trustees  of  the  creditors  and  stock- 
holders of  the  corporation  dissolyed,  and  shall  haye  full  power  to  settle 
the  affairs  of  the  same,  collect  and  pay  the  outstanding  debts,  and  diyide 
among  the  stockholders  the  moneys  and  other  property  that  shall  re- 
main, in  proportion  to  the  stock  of  each  stockholder  paid  up,  after  the 
payment  of  debts  and  necessary  expenses;  and  the  persons  so  consti- 
tuted trustees  shall  haye  authority  to  sue  for  and  recoyer  the  debts  and 
property  of  the  dissolyed  corporation,  by  the  name  of  the  trustees  of 
such  corporation,  describing  it  by  its  corporate  name,^  and  shall  be 
jointly  and  seyerally  responsible  to  the  creditors  and  stockholders  of 
such  corporation,  to  the  extent  of  its  property  and  effects  that  shall 
come  into  their  hands;  and  no  suit  against  any  such  corporation  shall 
abate  in  consequence  of  such  dissolution;  and  said  trustees  may  be 
parties  thereto  by  tcire  facioi;  and  all  liens  of  judgments  and  decrees 
of  any  court  of  chancery  existing  at  the  time  of  such  dissolution,  either 

1  Under  the  act  of  Febmary  13, 1842,  receivers  of  dissolved  corporations  had  power 
to  sue  for  and  oolleot  any  claims  or  recover  any  property,  in  the  name  of  the  corpora- 
tion, for  the  use  of  its  creditors,  in  the  same  way  and  to  the  same  extent  that  the  cor- 
poration ooold  sue  and  recover.  Held,  that  the  corporate  name  could  only  be  used 
to  prosecute  a  suit  by  the  receivers  appointed  under  said  act,  and  that  the  suit  would 
be  dismissed  unless  the  receivers  set  forth  sufficient  to  show  the  character  in  which 
they  prosecuted.  TA«  Miami  Expwrtmg  OompoMtf/ar  um  of  Barr  v.  Qamo  €i  aL,  18  Ohio 
Bep.2S9. 

A  warrant  given  to  a  bank  for  the  entry  of  judgment  may  be  used  by  the  trustees 
authorised  by  statute  to  elose  the  affairs  of  the  bank,  after  its  charter  has  expired. 
•  tiartm  v.  The  TrmUea  of  ike  Betmoni  Bank  of  St.  ClairwilU,  13  Ohio  Rep.  250.  The 
tnutees  may  sue  in  theLr  oolleotive  names,  not  in  their  individual  names.    Jb,  260. 
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in  fkvor  or  against  sach  eorporatioB)  idiall  ooi^«i«e  in  force  in  the  same 
manner  as  if  sock  dissolution  had  not  taken  place:  Provided)  that  in 
case  of  the  death,  resignation,  inability  or  reftisal  to  act,  of  the  directors 
or  mani^FS  aforesaid^  or  the  snrTivora  theveof^  the  oourt  of  oommMi 
pleas  of  the  prc^r  county  may,  on  the  i^pplioation  of  any  person  inter- 
ested,  appoint  trustees  to  fill  ^  Taeaaoy,  with  full  power  to  pecfonn 
the  dwties  afbvesaid.^ 

jLjk  Act  to  amend  the  aot  entitled  "an  act  Institating proceedings  against  oorporations 
not  possessing  banking  powers,  and  the  risiterial  pewen  of  eonrts,  and  to  prorida 
for  m  regidatien  of  oorporations  generaily/'  passed  M aroh  7, 1843 J 

£AMMii  JfanA  10, 1348.    41  mL /9M,  S2.J 

flUiasilaalMiAk  (^320  Sxo.  h  AU  enaciedh^ihe  Gemral  Ammbl^o/Ae  SiaOe  of 
OhM^  That  no  soit  or  action,  either  at  law  oar  in  ohanoery,  pending  in 
nxkj  court,  in  &Yor  or  against  any  banking  or  other  corporation,  shall 
be  discontinued,  or  abate  by  the  dissolution  <^  such  corporation,  whether 
such  dissolution  occur  by  the  expiration  of  its  diartcdr  or  otherwise; 
but  all  such  suits  or  actions  may,  in  all  courts  of  justice,  be  prosecuted 
by  the  creditors,  assignees,  receivers  or  trustees,  havioff  the  legal  charge 
of  the  assets  of  such  dissolved  corporation,  to  final  judgment  or  decree, 
in  the  corporate  name  of  such  dissolved  corporation.^ 

(323.)  Sbo.  U.  That  upon  all  judgments  and  decrees  in  favor  or 
against  any  such  corporation,  whether  such  judgments  and  decrees  exist 
at  the  time  of  the  dissolution  of  such  corporationB,  or  are  obtained  af- 
terward, in  suits  or  actions  pending  at  the  time  of  such  dissolution,  ex- 
ecution may  be  had,  and  satisfaction  or  performance  of  the  same  be 
enforced  by  the  creditors,  assignees,  receivers  or  trustees,  having  the 
legal  charge  of  the  assets  of  such  dissolved  corporation,  in  the  corpo- 
rate name  of  such  dissolved  corporation. 

(324.)  Sec.  III.  That  all  suits  and  actions,  both  at  law  and  in 
equity,  pending,  wherein  any  such  dissolved  corporation  may  be  or  mt^j 
have  been  party,  which  may  have  abated  prior  to  the  passage  of  this 
act  by  means  of  the  dissolution  of  such  corporation,  shall  be  and  are 
hereby  revived,  and  shall  be  proceeded  in  by  the  creditors,  assigneeSi 
receivers  or  trustees,  having  the  legal  charge  of  the  assets  of  such  dis- 
solved corporation,  in  the  name  of  such  corporation,  in  all  respects  as 
if  such  abiatement  had  not  occurred.^ 

nus  flf  lesi  ss-      (325.)  Seo.  IY.     That  the  title  of  all  real  estate  belonging  to  any 

^****  sucli  corporation  shall,  at  the  time  of  the  dissolution  of  the  same,  pass 

to  the  trustees  of  such  corporation,  who  shall  have  full  power  and  au- 
thority to  sell  and  dispose  of  any  such  real  estate  in  such  manner  and 
upon  such  terms  as  may  be  thought  best  for  the  interest  of  the  creditors 
and  stockholders,  and,  upon  any  such  sale,  to  make  a  good  and  sufH- 
cient  title  therefor. 

Piooeedin^  (326.)  Sec.  Y.    That  the  trustees  of  any  such  dissolved  corporation 

^      shall  be  subject  to  the  control  of  the  court  of  chancery,  and  be  liable 

1  This  saetioa  is  limited  to  oases  where  there  are  no  trustees  or  assignees  of  a  dis- 
solved oorporation.  See  seo.  (S34)  of  this  Chapter.  The  residne  of  this  aot  is  re- 
pealed.   £{ee  48  woL  Stat.  95.    As  to  toir^  fdeiat,  see  PBAOfio»— Cona. 

%  The  original  aot  tSf  March  7, 1842,  is  repealed.    See  48  vol.  Stat.  95. 

•See  note  to  seo.  (830)  of  this  Chapter, 

4  Proceedings  in  error  not  pending  when  this  aot  took  elFeot  ean  not  be  proseented 
against  an  expired  corporation  by  name,  and  a  writ  direoted  to  sooa  corporation  is  a 
nullity.  The  trustees  of  such  oorporation  must  be  brought  before  the  M>urt.  Am* 
MMfc  y.  TU  Wui  Union  Bank,  18  Ohio  Rep.  298. 
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to  be  sued,  by  petitioii  in  chancery,  ^  on  behalf  of  any  person  inter- 
ested, on  acooont  <^  any  neglect  or  omission  of  duty,  or  abase  of  trust; 
and  in  case  of  the  remoyal  of  any  such  trustee,  by  such  court,  for  an 
abuse  of  trust,  such  court  diall  haye  power  and  authoriiy  to  appoint  a 
Mitable  person  -to  fill  the  yacamcy ;  and  any  such  trustee  may,  «>r  rea- 
sonable cause,  upon  the  application  of  any  creditor  or  stockholder,  be 
required  by  the  court  of  common  pleas  to  giye  bond  and  security,  in 
such  amount,  and  subject  to  sadi  conditions,  as  the  court  may  direct. 

Am  Aet  to  amMid  tli«  Mt  entitlta  '<mi  Mt  to  iasiHiito  pioiBeediiigfl  agaiiiat  w^rpox^ 
tkmi  not  posseMing  bankfaig  powen,  and  theTiiitorUl  powen  of  oourti,  and  regu- 
lating corporations  generally. ' 

[Ptmtd  lUnMrySl,184a.  i7  9ol  BhL  16.] 

(327.)  Sec.  1.    Be  it  enacted  ly  the  Oemerdl  A»mmhhf  of  the  State  Ooort  may  av 
of  Ohio,  That  wheneyer  the  last  board  of  directoors  of  an  expired  or  ^l^i^  *^ 
dissolyed  corporation  become  unable,  for  want  of  a.  quorum,  to  act  as 
trustees  for  closing  the  affiurs  of  said  corporation,  by  a  reteal,  or  by 
n^lect  of  a  part  of  such  trustees  to  act,  it  shall  w  lawfkl  ^dt  aaj 
number  of  such  last  board  of  directors,  to  apply  to  the  court  of  com- 
mon pleas  of  the  proper  county,  to  dechtre  yacant  the  places  of  such 
trustees  as  neglect  or  refuse  to  act,  and  such  court  shall  be  authorised 
to  empower  the  remaining  trustees,  not  less  than  two  in  number,  or  to 
appoint  any  other  number  of  persons  not  exceeding  three  in  number,  --Ormiu appoint 
to  perform  the  duties  of  trustees  under  the  fourteenth  section  of  the  ^^^^^"^ 
act,  passed  March  7,  1842,  entitled  <'an  aet  instituting  prooeedingB  40  t.  stat.  71 ; 
against  corporations  not  possessing  banking  powers,  and  the  yiaitoruJ  ABt»p.M8. 
powers  of  courts,  and  regulating  corporations  generally.*' 

r328.)  Sso.  II.  All  appliei^tions  made  under  the  foregoing  seetioa  Prooeedini^of 
shwl  be  according  to  the  course  of  proceeding  in  chancery ,1  and  the  "  ^ 
court  hearing  the  same,  may,  on  the  same  petition,  make  needfbl  orders 
against  any  former  trustees  or  against  any  assignees  of  such  eorpoi»- 
tion,  for  the  conyeyanee  of  property  l^  tiiem  held,  and  for  the  aaaignr 
ment  of  all  rights  m  them  yested,  and  also  for  the  deliyery  of  all  books 
and  papers  touching  the  affairs  of  such  corporation,  whi(^  order  may 
be  enforced  by  process,  or  by  its  terms  operate  as  a  conyeyanee  and 
transfer. 

^329.)  Sso.  m.    The  trustees  so  appointed,  and  all  suooessom  of  Powm,  to^rf 
sucn  trustees,  shall  succeed  to  all  the  rights  yested  in  their  predeoes-  SJ*"**"^^ 
sors,  whether  trustees  or  assignees,  and  all  securities  and  effects  by  them 
held  or  acquired,  and  all  judgments  recoyered,  whether  in  fayor  of  tiie 
corporation  to  which  they  succeed  or  in  the  names  of  the  trustees  of 
waum  corporation,  shall  enure  to  the  succeeding  trustees^  and  pass  by 
operation  of  law  as  Ailly  as  if  the  same  were  assigned. 
Sec.  IV.  V.« 

An  Aot  in  relation  to  Jvtfeial  ptoetedinga  in  fiaror  of  and  against  diffolrod  eorpo- 

lati^i. 

[Amid Jfordb 21, 1860.    iBvoLSoLW,} 

(3300  ^^'  L    Be  %t  enacted  by  the  General  Aseemlfy  of  ihe  State  of  gaUi  jn  ma»oi 
OhtOy  That  any  banking  or  other  corporation  may  at  any  time  afW  its  "    '  ' 
dissolution,  whether  such  dissolution  occur  by  the  expiration  of  its 
charter  or  otherwise,  prosecute  any  suit  at  law  or  in  equity  in  and  by 
'the  corporate  name  of  such  dissolyed  corporation  for  the  use  of  the 

1  See  Pbaotioi— €oDB,  leo.  (605). 

2  Bepealod:  loe  mo.  (836)  of  this  Chapter. 
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party  entitled  to  receive  the  proceeds  of  any  suoh  suit,  upon  any  and  aL 
causes  of  action  accrued  or  whicli  but  for  such  dissolution  would  have 
accrued  in  fayor  of  such  corporation,  in  the  same  manner  and  with  th« 
like  effect  as  if  such  corporation  were  not  dissolyed.  ^ 
Boitii  Hidavtdk-      (331.)  Seo.  II.    Any  such  dissolved  corporation  may  be  sued  at 
th>ii8,  i^d^l^ioe  law  or  in  equity  in  and  by  its  corporate  name,  for  or  upon  any  cause 
of  proocM.  of  action  accrued,  or  which  but  fbr  such  dissolution  would  have  accrued 

against  such  corporation,  in  the  same  manner  and  with  €ke  like  effect 
as  if  such  corporation  were  not  dissolved,  and  all  process  by  which  any 
suit  either  at  law  or  in  equity  may  be  instituted  against  any  such  dis* 
solved  corporation,  may  be  served  by  the  sheriff  or  other  proper  officer, 
by  delivenng  to  any  one  of  the  assignees,  trustees,  receivers  or  persons 
having  charge  of  the  assets  of  such  dissolved  corporation,  a  copy 
thereof,  or  by  leaving  such  copy  at  the  residence  of  any  such  assignee, 
trustee,  receiver  or  person  having  charge  of  such  assets. ' 
i  B«?iTia  of  i«dg-      (332.)  Sio.  III.    Judgments  and  decrees  in  &vor  of  or  against  any 

^  such  dissolved  corporation,  whether  such  judgments  and  decrees  were 

rendered  before  or  after  such  dissolution,  and  which  have  heretofore,  or 
may  at  any  time  hereafter  become  dormant,  may  be  revived  in  favor  of 
or  against  such  dissolved  corporation  as  the  case  may  be,  in  and  by  the 
corporate  name  of  such  dissolved  corporation,  in  the  same  manner  and 
with  the  like  effect  as  if  such  corporation  were  not  dissolved,  and  in  all 
oases  of  such  judgments  or  decrees  against  any  such  corporation,  the 
writ  of  tcire  facku  or  other  proper  process  shall  be  served  in  the  manner 
prescribed  in  the  second  section  of  this  act  for  the  service  of  process  in 
suits  against  dissolved  corporations. ' 
Wrtt^ofcimai^  (333.)  Seo.  IV.  Writs  of  error  upon  judgments  at  law  may  be 
sued  out,  and  bills  of  review  in  chancery  may  be  exhibited  in  favor  of 
or  against  any  such  dissolved  corporation,  and  by  its  corporate  name,  io 
the  same  manner  and  with  the  like  effect  as  if  such  corporation  were 
not  dissolved,  and  process  thereon  against  anv  such  dissolved  corpora- 
tion shall  be  served  in  the  manner  prescribed  in  the  second  section  of 
this  act. 
of  (334.)  Sso.  y.  That  the  provisions  of  the  fourteenth  section  of 
(821*)  the  act  instituting  proceedings  a^nst  corporations  not  possessing  bank- 
ing powers,  and  to  provide  for  me  regulation  of  corporations  generally, 
passed  March  7,  1842,  in  relation  to  the  M)pointment  of  trustees  of  a 
oissolved  corporation,  and  its  effects,  shall  be  taken  and  construed  as 
extending  only  to  those  cases  of  dissolved  corporations  wherein  no 
trustee  or  trustees,  assignee  or  assignees  thereof  have  been  appointed 

1  The  third  «eotion  of  an  aot,  relating  to  informations  in  the  nature  of  9110  wirrani&, 
and  for  other  parposes,  passed  March  13, 1846  (see.  (29)  quo  warranii>),  providing  for 
proeeedings  hy  the  assignees  of  dissolved  oorporattons ;  the  first  section  of  the  act  of 
March  10, 1843  (sec.  (822)  of  this  Chapter),  providing  that  suits  shall  not  abate  bv 
the  dissolntion  of  any  corporation ;  and  the  provision  of  this  act  of  March  21, 1850, 
that  suits  may  be  prosecuted  by  banking  or  other  corporations  at  any  time  after  dis- 
solution ;  have  all  the  samo  object.  They  were  intended  to  preserve  the  rights  of, 
and  Aimish  an  effectual  remedy  to,  persons  entitled  by  assignment  or  otherwise  to 
rights  in  action  which  had  aocured  to  corporations,  during  their  continuance  (and 
which  must  therefore  be  prosecuted  in  the  name  of  the  corporation),  against  the 
operation  of  the  common  law  rule,  which  forfeited  all  such  rights  on  the  uncondi- 
tional dissolution  of  the  corporation.  While  many  of  the  provisions  of  these  statutes 
are  necessarily  confined  to  domestic  corporations,  those  wnich  relate  to  the  prosecu- 
tion of  suits,  must,  by  a  just  and  sound  construction  of  the  acts  in  question,  be  ex- 
tended to  assignees  holding  such  claims  as  those  mentioned  by  assignment  from  oor- 
S orations  beyond  the  limits  of  this  state.  SMtom  v.  Th^  (%  fia$Jc  o/New  Orleomt,  t 
hio  St.  Bep.  167. 
9  See  also  post  sec.  (342)  of  this  Chapter }  and  see  Pbictici — Com,  sec  (605). 

S  Two  »cire/aeia»,  however,  returned  nihil,  is  suflicient  service.    See  post,  sec  (109X 
of  this  Chapter ;  and  see  Code,  sec.  (605),  and  Title  18. 
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by  the  stockliolders,  directors  or  managers  thereof,  and  shall  not  ex- 
tend to  cases  of  dissolved  corporations  in  which  the  corporation  before 
its  dissolution,  or  the  stockholders,  directors  or  managers  thereof  have 
appointed,  or  may  hereafter  appoint,  a  trustee  or  trustees,  assignee  or 
assignees  thereof. 

(335.)  Seo.  YI.    Nothing  in  this  act  contained  shall  at  any  time  be  PurpoM  of  thii 
eonstrued  as  extending  or  reyiying  the  charter  of  any  banking  or  other  *^ 
eorporation,  dissolyed  either  by  amuxion  of  time  or  otherwise,  for  any 
other  purpose  than  that  of  judicial  proceedings  in  favor  of  or  against 
the  same.  

(336.)  Seo.  YII.    The  fourth  and  fifth  sections  of  the  act  to  amend  LMnrepMied. 
the  act  entitled  an  act  to  institute  prooeedings  against  corporations  not  Antop.S50.  * 
possessing  banking  powers,  and  the  visitonal  powers  of  courts,  and 
regulating  corporations  generallyj  passed  February  21, 1849,  are  hereby 
repealed. 

An  Act  to  unend  the  aot  in  relatioii  to  Jadieiftl  prootedings  in  &Tor  of  or  ftfftinBt 
diiaolyed  ooipontions,  pMiod  March  %1, 1850. 

[PtumdMankV^Uil.    4»  vol  SUU,  10^.} 

(337.)  Sbo.  I,  Be  U  enacted  hy  the  General  Anembty  of  the  Imitate  when  two  writi 
of  OhiOy  That  in  all  proceedings  by  scire  facias^  to  revive  judgment  in  ^J^JgS!^  *•■ 
£Eivor  of  or  against  any  dissolved  corporation,  issued  to  the  sheriff  of 
the  county  in  which  such  judgment  was  rendered,  in  which  two  writs 
of  scire  facias  shall  be  returned  nihil,  such  returns  shall,  as  in  other 
eases  of  scire  facias  to  revive  judgments,  be  deemed  and  taken  as  suf- 
ficient service,  notwithstanding  anything  to  the  contrary  hereof,  con- 
tained in  the  act  to  which  this  act  is  amendatory .^ 

An  Aet  to  provide  for  the  ad^astment  and  settlement  of  the  tJUin  of  ineoxporated 
associations  and  companies. 

[flMMti  JToir  1,  1862.    KwoLBkU,  272.] 

(338.)  SlO.  1.    Be  it  enacted  hy  the  General  Assembly  o/  the  State  Vo  action  to 
of  Ohio,  That  no  suit,  action,  judgment,  order  or  decree,  to  which  any  SSJaon^f ^SS 
incorporated  association  or  company  of  this  state  may  be  a  party,  either  ^* 
plaintiff  or  defendant,  shall  abate,  be  discontinued  or  dismissed,  by 
reason  of  the  expiration  of  the  charter  of  such  association  or  company, 
but  that  all  such  suits,  actions,  judgments,  orders  or  decrees,  shall  pro- 
ceed to  final  judgment,  execution,  satisfaction  or  settlement,  in  the  cor- 
porate name  of  such  association  or  company.' 

(339.)  Seo.  II.  That  the  board  of  directors  for  the  time  being,  or  Boanb  of  diieot* 
otiier  officers  having  the  control  and  management  of  any  incorporated  t^gSu  eS'*'"* 
association  or  company  in  this  state,  are  hereby  authorized  to  appoint 
three  trustees  to  adjust  and  settle  the  affairs  of  such  association  or  com- 
pany;  and  the  trustees  so  appointed,  shall  be  authorized  to  use  the  eor- 
Krate  name  of  their  association  or  company,  for  such  period  as  may 
necessary  for  the  adjustment  and  settlement  of  its  affairs,  by  suit  or 
otherwise. 

(340.)  Seo.  IIL    The  trustees  appointed  under  this  act,  shall  report  Trasteestoi^wrt 
annually  to  the  stockholders  of  their  association  or  company,  a  full  and  e^nuany. 
succinct  statement  of  its  affairs. 

(341.)  Seo.  IY.    A  majority  of  the  stockholders,  in  interest,  of  any  Trnstees  maj  u 
such  association  or  company,  may  remove,  and  shall  have  authority  to  ^        ^ 

iSee  Pbaotiob— GoDi,  seo.  (605),  and  Title  18. 
2  See  also  ante  sec.  (822)  of  this  Ohapter. 
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appoint  a  troslee  to  fill  a  vaoancy  ocoasioned  hy  dfiath,  resignation  of 
lemoraL 
Bnitt  after  cxpi-      (342.)  Sxc.  Y.     That  8uitc»  msij  he  instituted  hj  or  against  any  in« 
Mtion  of  ohMrter.  eorp^j^ted  assotoiation  or  company,  in  this  state,  after  the  expiration  of 
its  charter,  for  dehts  due  or  liabihties  incurred  oefore  the  expiration  of 
such  charter,  and  also  for  dehts  due  and  liabilities  incurred  by  the 
trustses  of  such  association  (x  company,  in  the  proper  discharge  of 
the  duties  of  their  appointment 
SwTtoeofprootM.      (843.)  Sxo.  YI.    That  where  a  suit  has  been  commenced  against 
any  incorporated  association  or  company,  under  the  provisions  of  thiB 
act,  serrice  shall  be  made  upon  Ihe  truatees  thereof. 

Ab  AoI  to  MAhoriM  MmiBariM  of  lofaning  to  oha^fo  AlMfar  namoi  $jU  boMioA  ool- 

legea. 

[Paattd  mud  look  ^MlJpraB,  ISM.    63  vo(.  atot  U6.] 

How  inoorpom-        (344.)  Seo.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State 
Jjj^  bSoSlTooi-  ^/  ^^»  ^^*  seminaries  of  kavning,  incorponrted  by  general  law  or 


special  act,  shall  hare  power  to  change  their  names  and  become  colleges, 
and  after  such  change,  to  confbr  upon  their  graduates  the  usual  degrees 
granted  by  colleges :  Provided,  that  no  such  change  as  is  herein  author- 
ized shall  alter  in  any  respect  the  privileges  and  responsibilities  other- 
wise imposed  upon  or  eigoyed  by  such  seminaries. 

(345.)  Sec.  II.  Every  seminary  availing  itself  of  the  power  herein 
given  shall,  in  making  such  change,  enter  a  resolution  with  full  minutes 
of  their  action  upon  the  regular  records  of  the  seminary,  affixing  thereto 
its  common  seal;  and  before  the  taking  effect  of  such  resolution,  it  shaU 
be  accurately  transcribed,  and  with  the  accompanying  minutes  and  the 
common  seal  affixed,  shall  be  filed  in  the  office  of  the  recorder  of  the 
proper  county  and  recorded  by  that  officer;  and  also  filed  in  the  office 
of  the  secretary  of  state  to  be  reeorded  by  said  seoretary;  and  any 
copy  of  such  file  or  record,  duly  certified  by  the  county  recorder  or 
secretary  of  state,  as  the  case  may  be,  shall  be  evidence  in  the  courts 
of  the  state. 
Sttito  bj  tad  (346.)  Sso.  HI.    After  making  the  change  herein  authorized,  suits 

*'*'°^'  may  be  brought  by  or  against  such  corporations,  in  the  name  assumed 

in  pursoaaoe  of  this  act 

Gonraii*!  B.  S.,  An  Aot  rapploBiental  to  the  mot,  entitlod,  "an  aot  to  oaabltt  the  trasteos  of  oeUegM^ 
17M.  aeadamies,  oaiTeriitieSy  and  other  institationfl  for  the  puzpoM  of  promoting  edn^ 

eation,  to  beoome  bodies  corporate,"  passed  April  9, 1852. 

[P^md  Jjfdl^mid  took  ifootMa^  1,186^    Si  voL  BtaL  110.] 

(347J)  Sbo.  I.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Ohio,  That  any  college,  university,  academy,  seminary,  or  other  insti* 
tution  devoted  to  the  promotion  of  education,  now  existing  by  virtue 
of  any  special  act  of  incorporation,  or  organized  under  the  provisions 
of  the  act  to  which  this  is  supplemental,  whose  property  is  derived  and 
held  by  donation,  gift,  purchase,  devise,  or  gratuitous  subscription,  and 
the  amount  of  which,  or  the  income  arising  therefirom,  is  limited  by 
such  special  act  or  by  the  articles  of  association  adopted  by  such  insti- 
tution, may  receive,  acauire,  possess,  and  hold,  an  amount  of  property, 
real,  personal,  or  mixed,  over  and  above  the  amount  so  limited,  the  in- 
come of  which,  together  with  that  of  the  amount  so  limited,  shall  not 
exceed  twenty -five  thousand  dollars  annually;  and  may,  by  its  trusteeSi 
sell,  dispose  of,  and  convey  the  said  property:  Provided,  the  same  be 
not  diverted  from  the  express  will  of  the  donor,  devisor,  or  subscriber. 

(348.)  Seo.  U.    B^ore  any  college,  university,  academy,  seminary 


£diicatltiMl  eer- 
pontiooi  may  in- 
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or  other  institatioii  specified  in  the  first  section  of  this  act,  shall  be 
authorized  to  acquire  and  hold  such  additional  unount  of  property  as 
therein  provided  for,  the  trustees  thereof  at  a  regular  meeting  of  tibeir 
board,  or  at  a  special  meeting  called  for  that  purpose,  shall  make  out 
and  sign  a  statement,  specifying  the  amount  of  such  additional  property 
which  they  may  seek  to  hold,  oyer  and  aboye  the  amount  limited  in  the 
special  act  of  incorporation,  or  the  articles  of  association  aforesaid,  and 
shall  set  forth  therein  the  purposes  to  which  such  property  is  to  be  de- 
yoted ;  which  statement  shall  be  entered  at  large  upon  the  record  book 
of  said  trustees,  and  be  deposited  in  the  office  of  the  recorder  of  the 
proper  county,  and  be  by  him  recorded  in  the  same  manner  as  the  arti- 
cles of  associations  are  required  to  be  recorded,  by  the  act  to  which  this 
is  supplementary. 

Ad  Act  to  authorise  maimfaetnring  companies  to  increase  their  capital  stock  in  cer- 
tain oases. 
[PkUMd  May  1, 18M.    62  vol.  SUO,  102.] 

(349.)  Seo.  L    Be  it  enacted  hy  the  General  Assembly  of  the  State  increase  of  stock 
of  Ohio,  That  any  company  herej^fore,  or  that  may  hereafter  be  incor-  ^^"^^^^^ 
porated  and  organized  under  the  laws  of  this  state,  and  in  accordance  nies. 
therewith,  for  building  and  manufacturing  purposes,  including  gas  com- 
panies, are  hereby  seyerally  authorized,  upon  a  yote  to  that  effect  of  a 
majority  of  the  stockholders,  to  increase,  from  time  to  time,  their  capi- 
tal stock  to  an  amount  not  exceeding  the  actual  outlays  and  expendi- 
tures of  such  company,  in  the  legitimate  business  thereof;  a  record  of 
such  yote,  and  the  amount  of  such  increase  of  stock  shall  be  made, 
filed,  and  kept  in  the  same  manner  and  place  as  the  original  stock  of 
such  company  is,  by  law,  required  to  be  recorded,  filed  or  kept:  Pro- 
yided,  eyery  such  increase  of  capital  stock  shall  be  made  up  by  the 
actual  payment  of  the  amount  thereof,  in  money,  into  the  funds  of  such 
company;  and  no  such  increase  of  capital  stock  shall  be  allowed  or  re- 
cognized in  law,  unless  the  same  shall  haye  been  actually  paid  up  in 
money,  as  aforesaid,  in  good  faith;  and  in  noeyent  shall  such  company 
use  its  credit  for  the  purpose  of  raising  ftinds  for  the  payment  of  such 
increase  of  capital  stock ;  and  all  bonds  or  other  obligations,  made  or 
issued  for  such  purpose,  shall  be  yoid  and  of  no  effect.     The  stockhold-  Personal  uabiuty 
ers  of  any  company  heretofore  organized  or  incorporated,  which  may  ^  ■*o<*iioid«»- 
iDcrease  its  capital  stock  agreeably  to  the  proyisions  of  this  act,  shall 
be  held  indiyidually  liable  for  all  debts  due  and  owine  by  said  company, 
except  the  stockholders  of  gas  companies,  who  shall  Be  indiyidually  lia- 
ble in  a  further  amount,  oyer  and  aboye  the  amount  of  stock  by  them 
seyerally  subscribed,  equal  in  amount  to  such  stock,  a 

An  Act  supplementary  to  an  aet  to  proride  for  the  creation  and  regulation  of  incor- 
porated companies  in  the  state  of  Ohio,  passed  May  1, 1852. 

[Famed  Mag  1, 1854.     62  voL  atoL  91.] 

(350^  Seo.  I.    Beit  enacted  hy  the  General  Assembly  of  the  State  of  Whero  mi\jority 
Ohio,  That  a  majority  of  the  directors  of  each  and  eyery  railroad  com-  ^oi^to'rMSda. 
pany,  organized  under  the  laws  of  this  state,  elected  after  the  passage 
of  this  act,  shall  be  residents  of  the  state  of  Ohio. 

(351.)  Seo.  II.     That  the  offices  of  the  president,  secretary  and  when  their  otn- 
treasurer  of  eyery  such  railroad  company,  shall  be  established  and  kept  S,^^,"**"*" 
at  some  place  on  the  line  of  their  respectiye  road,  within  this  state;  and 
a  record  of  all  the  proceedings  of  any  such  railroad  company,  shall  be 
kept  at  such  office  or  offices,  and  open  at  reasonable  hours  for  the  in- 
spection of  any  stockholder  of  such  company. 

YqIj^  I^ 25  ^"^  Bopealed.    Supplied,  Sup.  337. 
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PerwMiiW)nity  (352.)  Sbc.  III.  That  said  directors  shall  be  liable  to  the  stock- 
holders  in  their  individual  capacity,  for  any  damage  they  may  sustain, 
by  reason  of  their  negligence,  mismanagement,  or  unfaithinlness  in  the 
discharge  of  their  duties  as  directors :  Provided,  that  any  such  director 
may  exonerate  himself  by  entering  his  protest  upon  the  record  against 
any  act  from  which  injury  is  feared,  and  forthwith  publishing  the  same 
in  the  newspaper  in  which  are  usually  published  the  notices  of  divi- 
dends by  said  company. 

Ad  Act  aathorizing  insonuioe  companiei  to  morease  the  nninber  of  direoton. 
[iVuMd  Jfarcft  8, 1854.    52  vol  SUO.  22.} 

inoroMo  of  d!-  (353.)  Sbo.  I.  Be  it  enacted  hy  the  General  Assemhlv  of  the  State 
rectora  in  inra-  of  Ohio^  That  from  and  afler  the  passage  of  this  act  it  shall  be  lawful 
nnceoompuiiei.   ^^^  ^^^  insurance  company  now  incorporated  within  this  state,  at  the 

will  of  the  stockholders  representing  a  majority  of  the  stock,  to  increase 

the  number  of  the  directors  (all  of  whom  shall  be  stockholders),  to  any 

number  not  exceeding  twenty-one.  d 

Seo.  II.     That  the  directors  of  said  company  shall  have  power 

to  fix  the  number  of  directors  composing  a  quorum  for  the  transacting 

the  business  of  said  companies. 

An  Act  Bopplemontary  to  '*  an  act  to  provide  for  the  creation  and  regulation  of  incor- 
porated companies  in  the  state  of  Ohio/'  passed  May  1, 1852. 

[iViMed  4|>ra  3, 18M.    52  rot.  Sto/.  24.] 

iTaak  or  gravel       (354.)  Sec.  I.     Beit  enacted  hy  the  General  Assembly  of  the  State  of 
tof^rw^      Oi^tb,  That  the  directors  of  any  turnpike  or  plank  road  company  here- 
^  '     tofore  incorporated,  or  that  may  be  hereafter  formed,  under  any  law  of 

this  state,  are  hereby  authorized,  in  the  construction  or  repairing  of 
their  road,  to  make  or  construct  any  part  of  such  road,  with  either 
CTavel  or  plank,  as  one  or  the  other  material  may  be  the  most  conven- 
ient for  such  part  of  the  road :  Provided,  such  alteration  shall  not  impair 
the  utility  of  said  road,  or  render  it  less  valuable  to  the  traveling  public. 

An  Act  to  aathoriie  tompike  road  companies  to  subscribe  to  free  turnpike  roads,  in 

certain  cases. 

[PkuMd  Jf<^  1, 1854.    52  vol.  fifol.  181.] 

SJTCT  ^SJbJ*"  ^^^^;)  ®^^*  ^'  ^  *'  enacted  hy  the  General  Assembly  of  the  State  of 
Kribe"1o  free  Ohioy  That  the  directors  of  any  turnpike  road  company  in  this  state 
turnpikes.  ^YxbH  havc  powcr,  and  are  hereby  authorized  to  subscribe,  and  pay  over 

such  sums  of  money  as  they  may  think  advisable,  to  any  free  turnpike 
road  that  may  intersect  their  turnpike  road,  that  now  is  or  that  may 
hereafter  be  built,  to  build  and  keep  in  repair  any  such  free  turnpike 
road :  Provided,  that  said  subscription  does  not  exceed  the  dividends 
of  their  turnpike  road;  and  provided  also,  that  a  majority  of  the  stock- 
holders of  said  turnpike  road  company  consent  to  said  subscription. 

An  Act  supplementary  to  the  act  entitled  "  an  act  to  provide  for  compensation  to 
owners  of  private  property  appropriated  for  the  use  of  corporations,"  passed  April 
dO,  1852. 

[Pa$94dApra  25,  lS6i,    52  vol  Blat.  51.} 

lu  condOTiuiation  (356.)  Seo.  I.  Be  it  enacted  hy  the  General  Assemhly  of  the  State  of 
toSiTS?iiBmI  Ohio,  That  in  all  cases  arising  under  the  provisions  of  the  act  to  which 
athre.  this  is  supplementary,  the  party  whose  property  is  sought  to  be  appro- 

priated for  the  use  of  any  corporation,  bv  proceedings  before  the  pro- 
bate court,  provided  for  in  said  act,  shall  be  considered  to  hold  the 
affirmative;  and  if  any  argument  shall  be  offered  to  the  court  and  jury, 
before  whom  such  proceeding  is  had,  after  the  closing  of  the  testimony 

ia)  Supplied.    Sup.  217. 
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on  both  sides,  the  said  party  shall  be  entitled  to  have  the  opening  argu- 
ment, and  if  the  corporation  seeking  to  appropriate  tie  property  of 
such  party,  offer  an  argument  in  reply  thereto,  the  said  party  shall  be 
entitled  to  have  the  closing  argument. 

An  Act  to  authorize  religious  eooieties  to  dispose  of  real  estate  iiLcertain  oases. 
[BuMd  March  U,  1863.     61  vol  8UU.  303.] 

(357^  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  o^  Saie  of  rau  nuu 
Dhio,  xbat  when  any  real  estate  shall  have  or  may  hereafter  be  be-  Jy  "U«tou«  «»*• 
queathed,  purchased,  donated,  or  otherwise  entrusted  to  any  religious 
society  in  this  state,  or  to  any  of  the  trustees  or  officers  of  any  such 
society,  for  the  use  and  benefit  of  any  such  society,  or  for  any  other 
purpose,  and  such  society  shall  be  desirous  to  sell,  exchange,  or  incum- 
Der  by  mortgage  or  otherwise,  any  such  real  estate,  it  shall  be  lawful 
for  the  court  of  common  pleas  of  the  proper  county,  upon  good  cause 
shown,  upon  petition  of  any  such  society,  or  some  j)erson  authorized  by 
them,  to  make  an  order  authorizing  the  sale  or  incumbrance  of  any  such 
real  estate,  and  said  court  may  include  in  such  order  directions  how  the 
proceeds  of  such  sale  or  incumbrance  shall  be  appropriated  or  invested; 
Provided,  such  order  shall  in  no  case  be  inconsistent  with  the  original 
terms  upon  which  such  real  estate  became  invested  in  or  entrusted  to 
such  religious  society. 

(358.)  Sec.  II.  That  where  any  religious  society  shall  petition  as  Sama. 
b  provided  for  in  the  preceding  section,  all  persons  who  may  have  a 
vested,  contingent,  or  a  reversionary  interest  in  the  real  estate  sought 
to  be  sold  or  incumbered,  shall  bo  made  parties  to  said  petition,  and 
such  parties  shall  be  notified  of  such  petition  in  the  same  manner  as  is 
or  may  be  provided  for  in  cases  of  petitions  for  partition  of  real  es- 
tate: rrovided,  that  the  provisions  of  this  act  shall  not  extend  to  any 
grounds  used  or  occupied  as  burial  places  for  the  dead. 

An  Act  relating  to  the  partition  of  real  estate  held  in  oommon  by  religions  societies.  Corwen's  B.   S., 
[Pmedamdtooi^Mt  March  26,1859.   66  wL  flbrf.  07.]  L^^m^^^ 

(359.)  -Seo.  1.  Be  it  enacted  hy  the  General  Assembly  of  the  State  — itg  partition. 
of  Ohioy  That  in  all  oases  where  two  religious  societies  or  congrega- 
tions, by  gift  or  purchnse,  have  procured  land  upon  which  to  erect  a 
house  of  public  worship,  and  other  buildings  for  church  or  school  pur- 
poses, and  for  a  burial  ground  and  cemetery,  in  common,  and  either  of 
said  societies  or  congregations  shall  be  desirous  of  abandoning  the  joint 
or  common  use  of  said  house  of  public  worship  or  other  erections,  it 
shall  be  competent  for  the  court  of  common  pleas,  upon  application  of 
either  of  said  societies  or  congregations,  to  make  partition  of  the  use 
of  said  oommon  property,  except  the  burial  ground  and  cemetery,  which 
may  continue  to  be  used  in  common. 

(360.)  Sec.  II.  In  case  said  court  of  common  pleas  shall  order  prooe&iings  in 
partition  of  said  premises  so  occupied  in  common,  it  shall  be  necessary  pw^tion,  ©to. 
to  specify  in  said  order  for  what  purpose  partition  of  the  use  is  made, 
and  how  and  for  what  purpose  the  use  of  the  premises  allotted  to  each 
party  shall  be  occupied,  and  in  no  case  shall  said  premises  or  any  part 
thereof  Ixj  occupied  for  any  other  purpose  than  the  erection  of  a  house 
of  worship  and  other  erections  connected  therewith. 

(361.) .  Sec.  III.  The  court  of  common  pleas  shall  in  no  case  order  same. 

Partition  of  the  use  of  said  common  property,  unless  the  same  can  bo 
one  in  such  manner  as  to  occasion  no  confusion  or  inconvenience  io 
either  par^  in  the  separate  use  of  the  common  property. 

(362.)  Sec.  IV.     The  laws  now  in  force  regulating  the  mode  and 
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manner  of  proceeding  for  the  partition  of  property  held  in  coiLmon, 
shall  be  applicable  to  the  proceedings  contemplated  in  this  law,  and  in 
addition  thereto  the  commissioners  appointed  by  the  court  shall  report 
to  the  court  whether  in  their  opinion  partition  of  the  use  can  be  made 
in  such  manner  as  to  occasion  no  con^ion  or  inconvenience  to  eithar 
party,  in  the  fBparate  use  of  the  common  property. 

Sec.  Y.     This  act  shall  take  effect  and  be  in  force  from  and 
%fter  the  passage  thereof. 

An  Act  to  regulate  the  aale  of  real  estate  by  religioas  societies* 
[Pa$9ed  and  took  iffed  March  24, 186a    67  tfoL  BUU,  85.] 

siJe  of  Mtete  held  (363.)  Seo.  I.  Be  it  enacted  hy  the  General  Auemhly  of  the  State  of 
NiiSoos  W5ie$[  Ohio^  That  whenever  any  religious  society  shall  desire  to  sell  any  real 
estate  that  may  have  been  conveyed  to  such  society,  and  is  held  in  trust 
for  a  specified  religious  purpose,^  it  shall  be  lawful  for  the  trustees, 
wardens  and  vestry,  or  other  officers  intrusted  with  the  management  of 
the  affairs  of  such  society,  to  file  in  the  court  of  common  pleas  of  the 
county  where  such  real  estate  may  be  situate,  a  petition  stating  that 
such  society  desires  to  make  such  sale  for  the  purpose  of  investing  the 

1 A  religions  society  became  incorporated  nnder  the  act  of  Febmary  5, 1819  (Chase, 
1066 ;  see  note  at  the  foot  of  page  305,  ante),  and  ground  was  purchased  by  them 
which  was  conveyed,  March  1,  1825,  to  the  trustees,  by  name,  and  afterward  sold. 
The  proceeds  of  the  sale  were  recoiyed  by  the  treasurer  of  the  society,  who  refused  to 
pay  them  oyer.  In  an  action  of  assumpsit  against  him,  by  the  corporation,  after  the 
expiration  of  his  term  of  offioe,  it  was  neld  that  the  grantees  in  the  deed  were  the 
tirustees  of  the  corporation,  and  entitled  to  judgment.    5  Ohio  Rep.  283. 

The  seceders  from  the  Methodist  Episcopal  Church,  who  have  organized  a  separate 
conference,  and  reject  the  oflBce  of  bishop,  are  not  entitled  to  any  portion  of  the  prop- 
arty  of  the  society  from  which  they  have  seoeded.    Ih.  288. 

If  a  religious  society  purchase  land,  and  the  title  rests  in  them  in  fee,  as  a  ecrporm- 
tion,  subject  to  no  use  except  its  general  purposes,  it  is  held  at  the  will  of  the  major- 
ity to  retain,  occupy,  or  dispose  of,  admitting  the  minority  to  the  same  benefits  as 
themselyes.  The  majority  can  not  be  deprived  of  these  rights,  by  any  supposed 
change  or  error  in  doctrine.  Keyer  et  ah  v.  Skma^fer  el  aL,  6  0.  R.  363. 
I  Linds  were  conveyed  by  deed,  duly  executed,  to  the  trustees  of  a  Methodist  Epis- 

copal Church.  The  trust  expressed  in  the  deed  was  in  the  usual  form,  prescribed  by 
the  printed  discipline  of  the  society.  It  was  held  that  a  dedication  or  use  of  the 
land,  for  any  other  purpose  than  that  expressed  in  the  deed,  would  create  no  right. 
Property  thus  acquired,  by  the  common  contribution  of  the  members  of  an  associa- 
tion,  is  subject,  however,  to  their  oombion  control,  and  may  be  managed  by  the  ma- 
jority. Therefore,  if  persons  are  buried  in  the  burial-groond  in  virtue  of  member- 
ship, or  the  privilege  of  burial  has  been  granted  in  payment  of  fees  to  keep  the 
grounds  in  repair,  or  to  compensate  the  sexton,  the  trustees  in^.f  i  notwithstanding, 
80  far  interfere  with  the  interments  as  is  necess%ry  to  make  room  for  a  new  church. 
JViee  et  al  v.  Methodiet  Ckurth  et  aL,  4  0.  R.  515. 

It  is  said :  **  The  right  to  pews  is  limited  and  osnfriictuary,  and  4ne«  not  interfere 
with  the  right  of  the  parish  to  pull  down  and  re;vnild  the  church.  Bven  an  individ- 
ual, not  a  member  of  the  society,  who  has  puriti^ed  and  paid  for  a  pew  and  occu- 
pied it  thirty  years,  acquires  but  a  qualified  property  in  it,  subject  to  the  common 
control;  and  if  it  be  determined  to  pull  down  th^  church,  the  minority  of  the  pew- 
holders  have  no  remedy,  unless  it  be  done  wantoi  ly.    Ih.  515. 

A  epeeicU  and  expre—  truet  created  by  the  appi  opriation  of  a  lot  of  gr»Mind  by  a 
cemetery  association,  for  the  exclusive  purpose  of  the  burial  of  the  dead  ot  a  oertaln 
religions  society,  and  the  appropriation  of  the  »ury^  meant  of  the  association  ^lely 
to  pious  and  charitable  uses,  are  objects  which  will  be  upheld,  and  the  execution  of 
the  trust  will  be  strictly  enforced  in  a  court  of  canity  upon  the  application  of  ai?j 
member  of  the  association,  where  there  has  been  afi  abuse  or  pervertion  of  such  ixvLsU 
Hullman  et  aL  v.  Honcomp  et  aL,  5  Ohio  St.  Rep.  2Z^, 

Where  such  assoeiation  was  not,  either  by  its  ei\.\rter  or  articles  of  associaUom, 

J  placed  under  the  special  authority,  control  or  directloD  of  such  religious  society,  the 
itust  that  some  of  the  members  of  the  association  zTi^i  wpecial  etipulatione  with  the 
bishop  of  the  diocese,  that  in  consideration  of  his  bUx^iAg  the  cemetery  )ind  consc* 
crating  the  burial-grounds,  the  rules  and  usages  of  tK«  ^h.M^h  should  be  strictly  ob« 
■erved,  and  the  directions  of  the  bishop  and  priests  of  ihd  %*huroh  be  followed,  as  io 
what  members  of  the  church  should  be  entitled  to  burial  in  the  cemetery,  do  not  con- 
stitute condition*  in  the  terma  of  the  trvet,  so  as  to  restrict  or  in  any  manner  control 
the  legal  powers  of  the  corporation.    Jb,  237. 
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proceeds  in  other  real  estate  to  be  held  and  used  for  a  like  purpose;  and 
if  upon  the  hearing*  of  such  case  it  shall  appear  that  such  sale  and  re- 
tnvestment  are  desired  by  the  members  of  snch  society,  and  that  there 
is  a  necessity  for  the  same,  the  court  may  anthorise  the  trustees,  or 
ether  officers  holding  the  title  in  trust,  to  sell  said  real  estate  in  such 
Banner  and  upon  such  terms  as  the  court  shall  deem  reasonable,  d 

^364.)  Seo.  n.  The  trustees,  or  other  officers  authorized  to  make  Stat. 
itch  sale,  shall  make  return  thereof  to  the  court  ordering  the  same  at 
such  time  as  the  court  shall  order;  and  thereupon,  if  the  court  shall  be 
iatisfied  that  the  same  has  been  made  in  all  respects  according  to  its 
order,  and  that  the  proceeds  have  been  invested  in  other  real  estate  for 
the  use  of  such  society,  in  trust  for  the  same  objects  and  purposes  as 
provided  in  the  deed  by  which  the  real  estate  ordered  to  be  sold  was 
convened  to  such  society,  or  that  a  contract  has  been  made  securing 
snch  investment,  the  said  sale  shall  be  confirmed,  and  a  deed  author- 
ized to  be  made  to  the  purchaser.  H 

(365.)  Seo.  III.    The  petitioners  shall  cause  notice  of  the  pendency  ^^"^ 
and  prayer  of  the  petition  to  be  published  for  four  consecutive  weeks, 
in  some  newspaper  of  general  circulation  in  the  county  where  the  real 
estate  proposed  to  be  sold  is  situate  before  the  term  of  the  court  at 
which  the  order  of  sale  will  be  asked. 

Seo.  IY.    This  act  shall  take  effect  on  its  passage. 

An  Act  to  preyent  oollisions  on  railroads  within  tho  stato  of  Ohio. 
[l>kiiMci«Mi  took  ^IMJIfarak  84, 1860.    67  vol.  fibK.  106.J 

(366^  Seo.  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  of  Begnlatioot,  tta, 
Ohio,  That  whenever  the  tracks  of  two  railroads  in  the  state  of  Ohio  SioJJtoST** 
cross  each  other  at  a  common  grade,  the  crossings  shall  be  made,  kept 
up,  and  watchmen  maintained  at  the  joint  expense  of  the  companies 
owning  said  tracks ;  and  all  trains  or  engines  passing  over  said  tracks, 
shall  come  to  a  full  stop  not  nearer  than  two  hundred  feet  nor  further 
than  eight  hundred  feet  from  said  crossing,  and  shall  not  cross  until 
signaled  so  to  do  by  the  watchman,  nor  until  the  way  is  clear;  and 
when  two  passenger  or  freight  trains  come  up  at  the  same  time,  the 
train  on  the  road  first  built  shall  have  precedenoe;  provided,  they 
are  both  main  tracks  over  which  all  passengers  and  freights  on  said 
roads  are  transported;  but  if  only  one  is  such  main  track,  and  the  other 
is  a  side  or  depot  track,  then  the  train  on  the  main  track  shall  take  pre- 
cedence; but  if  one  of  said  trains  is  a  passenger  and  the  other  a  freight 
train,  then  the  former  shall  take  precedence.  Regular  trains  on  time 
shall  take  precedence  over  trains  of  the  same  grade  not  on  time,  and 
engines,  with  cars  attached,  not  on  time,  shall  take  precedence  of  en- 
gines without  cars  attached,  if  not  on  time.  The  same  rule  as  above 
provided  shall  apply  in  all  respects  where  the  tracks  of  two  railroads 
in  any  way  connect. 

(367.)  Seo.  II.  It  shall  be  the  duty  of  the  managing  agent  or  su-  Pnbiicatioa 
perintendent  on  every  railroad  in  the  state  of  Ohio,  immediately  afler  ***"•** 
the  taking  effect  of  this  act,  to  establish  and. publish  to  all  the  employees 
on  said  railroad  such  rules  and  regulations  as  shall,  in  all  cases,  secure 
strict  compliance  with  the  provisions  of  the  foregoing  section,  and  to 
republish  such  rules  or  regulations  on  every  time-table  or  card  issued 
lo  the  employees  on  said  road;  and  in  case  such  managing  agent  or  su- 
perintendent shall  fail  or  neglect  to  establish  and  publish  such  rules 
and  regulations,  or  to  republish  the  same  on  each  time-table  or  card 
issued  to  the  employees  on  said  road,  for  every  such  neglect  or  reAisal| 
said  managing  agent  or  superintendent  shall  be  personally  liable  to  A 

(a)  Eepealed.    SappUed,  Sap.  lO. 
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Pwai^^foFTioi*.  penalty  of  one  hundred  dollars,  to  be  recovered,  together  with  costs,  iu 
an  action  against  him  in  favor  of  the  state  of  Ohio,  to  be  brought  in  the 
court  of  common  pleas  of  any  county  where  any  such  crossing  may 
exist;  any  such  agent  or  superintendent,  and  the  railroad  company  of 
which  he  is  agent  or  superintendent,  shall  also  be  liable  in  damages  to 
any  person  or  company  who  may  be  injured  in  person  or  property  br 
any  accident  arising  from  a  neglect  to  establish,  publish  or  republish 
stich  rules  and  regulations  as  aboTe  provided,  and  said  agent  or  super* 
intendent  shall  also  be  liable  to  a  criminal  prosecution  therefor. 
?°*?nSitoif°iSS      (?68.)  Seo.  III.     That  every  engineer,  or  person  in  charge  of  an 
penaitiet  &  iwg*  engine,  who  shall  jQsiil  to  comply  with  the  provisions  of  the  first  section 
^^^  of  this  act,  and  shall  fail  to  bring  the  engine  of  which  he  is  in  chaise, 

with  the  train,  if  any  thereto  attached,  to  a  full  stop  at  le<st  two  hun- 
dred feet  before  arriving  at  any  railroad  crossing  or  connection,  or  shall 
cross  the  same  before  signaled  so  to  do  by  the  watchman,  or  before  the 
way  is  clear,  shall  be  personally  liable  therefor  to  a  penalty  of  one  hun- 
dred dollars,  to  be  recovered  by  civil  action,  at  the  suit  of  the  state  of 
Ohio,  in  the  court  of  common  pleas  of  the  county  where  any  such  cross- 
ing or  connection  exists,  and  the  company  in  whose  employ  such  engi- 
neer or  person  in  charge  of  an  engine  may  be,  as  well  as  the  person 
himself,  shall  be  liable  in  damages  to  any  person  or  company  who  may 
be  injured  in  person  or  property  by  the  neglect  or  act  of  said  engineer 
or  person  in  charge  of  an  engine  as  aforesaid ;  and  such  engineer  or 
person  in  charge  of  an  engine,  shall  also,  in  case  any  person  be  killed 
by  reason  of  his  neglect  or  failure  to  bring  such  engine  and  train  of 
cars,  if  any  there  be  attached  thereto,  to  a  full  stop  at  least  two  hun-* 
dred  feet  before  reaching  a  crossing  or  connection  with  the  track  of  an- 
other railroad,  or  by  reason  of  his  crossing  the  same  before  being  sig- 
naled so  to  do  by  the  watchman  there  stationed,  or  before  the  way  is 
clear,  be  liable  to  indictment,  conviction  and  punishment  for  man- 
slaughter; or  in  case  any  person  sustain  bodily  injury,  not  affecting 
life,  by  reason  thereof,  then  such  engineer  or  person  in  charge  of  an 
engine  as  aforesaid,  shall  be  considered  guilty  of  a  misdemeapor,  and 
shall,  on  conviction  thereof  in  the  proper  court  of  the  county  where 
such  bodily  injury  occurred,  be  imprisoned  in  the  jail  of  the  county 
not  less  than  one  nor  more  than  twenty  months,  or  be  fined  in  any  sum 
not  more  than  five  hundred  dollars,  or  both,  at  the  discretion  of  the 
court. 

(369.)  Seo.  IV.  That  section  six  of  the  act  entitled  "an  act  to 
amend  the  act  entitled  an  act  to  provide  for  the  creation  and  regulation 
of  incorporated  companies  in  the  state  of  Ohio,  passed  April  5,  1857, 
be  and  Uie  same  is  hereby  repealed. 

Seo.  Y .     This  act  shall  take  effect  from  and  after  its  passage. 


ActreiMled. 
Ante  p.  823. 


Bridge  for  two 
r»ilrc«d8. 


An  Aot  Bupplementftry  to  an  act  to  provide  for  compensation  to  the  owners  of  prirato 
property  appropriated  tc|  the  ase  of  corporation s,  passed  April  SO,  1853. 

[PcMed  and  took  ^eet  February  10, 1860.    67  voU  BtaL  lO.J 

(37(K)  Seo.  I.  Be  if  enacted  hy  the  General  Auembly  of  the  State  of 
Ohio,  That  whenever  it  becomes  necessary  for  two  or  more  railroads  to 
cross  any  of  the  navigable  waters  of  this  state,  at  or  near  the  same 
point,  by  draw  or  swing  bridge,  said  roads  shall,  if  practicable,  use  on0 
and  the  same  bridge  and  approaches  thereto ;  and  in  case  the  compan* 
ies  owning  or  controlling  and  those  desiring  to  use  such  bridge  and  ap« 
preaches,  can  not  agree  upon  the  terms  and  regulations  upon  which 
said'bridge  shall  be  used  as  above,  then  the  right  to  use  any  bridge  and 
approaches,  or  other  similar  structure  already  constructed  by  a  railroad 
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oompanj  for  its  own  use,  may  be  appropriated  by  any  other  railroad 
oompany,  to  be  enjoyed  in  common  with  the  company  owning  the  same, 
in  accordance  with  the  proyisions  of  the  law  in  force  anthorizing  the 
appropriation  of  private  property  to  the  use  of  corporations. 

(371.)  Sec.  II.    The  statement  required  to  be  filed,  containing  a  Bum. 
specific  description  of  the  rights  sought  to  be  appropriated  in  such 
eases,  shall,  as  near  as  may  he,  set  forth  in  regulations  according  to 
which  the  joint  use  of  said  bridge  and  approaches,  or  other  structure, 
shall  be  regulated ;  and  in  case  &e  reasonableness  of  the  same,  or  any 
part  thereof,  shall  be  denied  by  the  defendant  in  said  proceedings,  the  jiathn  vnx«^ 
court  shall  hear  and  determine  the  said  issue,  and  enter  on  record  its  in^B* 
finding  and  order  thereon,  confirming  or  altering  said  regulations  as  it 
may  deem  just  and  reasonable,  subject  to  exceptions  and  reversal  for 
error  by  the  court  of  common  pleas  on  petition  filed  for  that  purpose; 
and  the  order  of  the  court  fixing  said  regulations  shall  be  made  before 
the  jury  are  impanneled  to  assess  the  amount  of  compensation  for  the 
right  sought  to  DC  appropriated ;  which  compensation  shall  be  a  sum 
equal  to  the  annual  value  of  such  use,  to  be  paid  quarterly  each  year, 
in  advance,  while  the  same  shall  continue. 

Seo.  in.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

An  Aet  extending  the  time  for  inclosing  railroads  by  fenoei  and  eattle-gnardf  • 
[JPtmtdtmd  took  iflKl  Monk  2A,l8eO,    67  w4.  fifarf.  100.] 

(372.)  Sec.  I.  Beit  enacted  hy  the  General  As$ernblt/  of  the  State  of  Time  fx  tedng 
Ohio,  That  the  time  fixed  in  the  act  entitled  "an  act  providing  for  in-  J^"^  "*'~'^ 
closing  railroads  by  fences  and  cattle-guards,''  passed  March  26, 1859, 
for  inclosing  railroads  by  fences  and  cattle-guards,  so  far  as  relates  to 
roads  in  operation  at  the  time  of  taking  effect  of  said  act,  be  and  the 
same  is  hereby  extended  so  as  to  require  said  roads  to  build  fences  and 
oattle-guards  within  three  years  from  the  passage  of  said  above  re- 
ettedaoi.  a 

(a)  Extended.   Bap.  lU. 
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CHAPTER  30. 
COUinnES— BOUNDARIES  OP. 

nonoK  8xonoir 

1.  Order  t>r  rarrej  of  ooimty  Udm.  6.  Salt  In  dumoerj  to  eitabUsh  line  between 

2.  Notice  and  mnnlng.  coontiee. 

S.  Betorn  of  survey.  6,  7.  Parties  to  snch  snit,  and  prooeedingf 

4.  Sanrejor*s  feee.  therein. 

An  Aot  for  afloertaining  the  bonnduiet  of  eotmtlM. 
[PkuMd  4pra  9, 1862.    60  vol.  aot  184.] 

Order  tor  msrrBy      ()■•)  Seotion  1.     Beit  €7tac(ed  hy  the  GreMTol  Atiembly  of  tlie  State 
of  conntyiinee.    ^  OKio^  That,  whenever  it  shall  appear  to  the  commissioners  of  any 
county,  that  the  boundary  lines  of  the  county  are  not  sufficiently  ascer- 
tained, it  is  hereby  made  the  duty  of  the  commissioners  to  issue  their 
order  to  the  surreyor  of  the  county,  requiring  him  to  ascertain  and  sur- 
Tey  such  line  or  lines. 
Kotioe,  ana  ran-      (^O  Seo.  II.     That  it  shall  be  the  duty  of  the  commissioners  of  any 
■*»«•  county  where  the  county  line  or  lines  are  to  be  run,  to  give  notice  to 

the  board  of  commissioners  of  the  county  or  counties  affected  thereby, 
declaring  their  intention  of  running  the  line  or  lines  of  said  county^ 
and  said  commissioners  receiving  such  notice,  shall  order  the  county 
surveyor  of  such  county  to  proceed  and  run  such  lines  with  the  surveyor 
or  surveyors  of  the  adjoining  county  or  counties,  at  such  time  and  in  such 
manner  as  shall  be  fixed  upon  by  the  commissioners  of  said  counties. 
Betom  of  wmj,      (^0  ^£0.  III.     That  each  county  surveyor  shall  forthwith  make  out 
a  return  of  such  survey  to  the  clerk  of  the  common  pleas  of  his  county, 
whose  duty  it  shall  be  to  make  record  thereof. 
Snrreyoni' fcsi.'         (^0  Seo.  IV.     That  the  county  surveyors  shall  receive  for  their 
services  performed  under  this  act  such  compensation  as*may  be  allowed 
by  the  commissioners  of  the  county  to  which  each  surveyor  respectively 
belongs,  to  be  paid  out  of  the  county  treasury  on  the  commissioners'  order. 
Suit  in  chancery      (p-)  ^EC.  V.     That,  whenever  the  commissioners  of  any  county  shall 
to  establish  ^  be  unablc  to  ascertain  the  boundary  lines  of  such  county  with  certainty, 
tween  conn       ^^^  having  ascertained  the  boundary  line  thereof,  if  the  commissioners 
or  officers  of  such  adjoining  county  shall  disregard  the  true  line,  the 
commissioners  of  the  county  wishing  to  establish  the  line  thereof  may 
commence  and  prosecute  a  suit  in  chancery,^  in  the  court  of  common 
pleas  of  such  adjoining  county,  against  the  commissioners  thereof,  to 
ascertain  and  establish  such  boundaries. 


iSee  Pbaotioi— <3oDB,  seo.  (606),  etc 
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(6.)  8x0.  YI.  That  tlie  commissioners  of  saoh  adjoining  county  Bhall  PurUei  to  raoh 
be  made  parties  to  sucli  suit  by  subpena,  as  in  otber  cases  in  chancery;^  i^gs ^nXT*^ 
and  if  snob  court  shall  find  that  the  boundary  line,  to  ascertain  which 
such  suit  is  oommenced,  is  not  sufficiently  ascertained,  or  that  the 
officers  of  such  adjoining  county  disregard  the  true  boundary  line,  said 
court  shall  appoint  a  surveyor,  who  shall  not  be  a  resident  of  either  of 
such  counties,  to  ascertain  and  survey  such  boundary  line,  and  report 
the  same  to  said  court ;  which  report  shall  be  conclusive  between  such 
counties  as  to  the  true  boundary  line,  unless,  for  good  cause  shown,  the 
same  shall  be  set  aside;  and  unless  such  survey  is  set  aside,  as 
aforesaid,  said  court  shall  order  a  record  of  the  same  to  be  made,  and  a 
copy  of  such  record  to  be  transferred  to  the  auditor  of  each  of  such 
counties,  and  shall  order  and  decree  that  said  line  be  established  as  the 
true  boundary  line  between  such  counties,  and  shall  enforce  such  decree 
by  injunction,  attachment,  or  otherwise,  against  the  officers  of  either  of 
said  counties  disregarding  the  same. 

(7.)  Seo.  YU.    That  said  court  may  make  such  decree,  as  to  taxes 
previously  collected  by  either  of  such  counties  within  the  true  boundary  ' 
of  the  territory  actually  in  the  other,  as  may  be  just  and  right. 


CHAPTER  31. 

COUNTIES— NBW.» 


1.  Bov  aod  by  wbom  ooonty  ftinds  diTldod      6.  Acta  repeated.— When  this  «ot  took  eAel, 

and  appropriated  between  an  organized       7.  How  new  coontiea  shall  be  represented. 

ooonty  and  a  <ttBtrlct  attached  to  it.  8.  Dntieaof  Jadgesofelectiona. 

8.  Bow  wach  tandM  diTlded,  and  by  whom  de-       9,  10.  As  to  poll  books,  etc 

manded,  and  to  whom  paid,  when  a  new  11.  Vote,  challenge,  and  oath  of  electors. 

oonnty  is  laid  off  and  arganiied.  12.  Additional  clerks ;  their  Ims. 

8.  Commissioners  of  old  county  to  settle  and  13.  Betnms — how  made,  counted,  and  oertt- 

^gtre  an  order  to  those  of  new,  eto.  fled. — ^Fees,  how  audited  and  paid. 

4.  Wnen  and  bow  such  settlement,  eto^  may  14.  Voto  on  separate  ballot. 

be  enlbrced.  16.  Penalty  for  delinquency  of  duty. 

&  When  money  to  be  paid  to  the  new  ooonty.  16.  How  fines  reoorered. 

An  Act  proriding  how  money  shall  be  appropriated  in  eonntiea  or  difftriets  attaebed, 
and  Tor  the  cuTieion  of  the  money  remaining  in  the  treastuy  of  the  county  or 
oonnties  from  which  a  new  oonnty  may  be  laid  off. 

[J^sMl  J^BMMiy  11, 1820,  oHdiM)*  4^  JwM  1,1890.    89  vof.  flEol.  408.] 

(1.)  Section  1.    Be  %t  enacted  ly  the  General  Ammhly  of  the  State  How  and  by 
of  Ohio,  That,  when  any  tract  or  district  shall  be  laid  off  into  a  new  f^X dwiS^and 
county,  and  shall  remain,  or  be  attached  to,  or  made  a  part  of  an  organ-  appropriated,  be- 
ized  county,  for  the  purpose  of  enjoying  county  privileges,  the  tax  aris-  iiedTcoimty^iuD^a 
ing  from  land  and  personal  property  within  the  organized  county  and  J^'  attached 

ISee  pKAonCB— OoDi,  sec.  (605),  eto. 

<  The  lien  of  a  judgment  or  mortgage  la  not  lost  by  the  organisation  of  a  new 
oonnty,  which  incudes  the  incumbered  land  within  iti  limits.  JDavicUon  t.  Bott,  11 
Ohio  Brop.  08.  ^ 

The  lien  of  a  judgment  reoorered  in  Huron  county  is  not  taken  away  by  the  aet 
for  the  erection  of  Erie  county,  although  by  the  division  the  land  bound  by  the  judg- 
ment fell  within  the  limito  of  Erie  county.    Jb.  98. 


Digitized  by 


Google 


374  COUNTIES — ^NEW.  [CHAP. 

county  or  district  attached,  shall  be  appropriated  in  th«  following  man- 
ner, to-wit:  the  expenses  of  the  county  shall  first  be  paid  from  the 
whole  tax,  except  appropriations   made  for  roads,  bridges,  or  public 
buildings  within  the  original  organized  county ;  then  the  remainder  of 
the  tax  on  land  and  personal  property  shall  be*diyided  according  to  the 
ouantity  of  land  and  personal  property  within  the  organized  county  and 
the  county  or  district  attached  fVom  which  the  tax  was  paid ;  and  the 
commissioners  shall  appropriate  the  proportion  or  part  belonging  to  the 
county  or  district  attached  within  the  same  for  the  purpose  of  making 
roads,  bridges,  or  public  buildings. 
How  such  fiinds      (2.)  Seo.  II.     That,  when  any  new  county  shall  be  laid  off  and 
iSom*'doSuided  Organized,  the  money  which  shall  remain  in  the  treasury  of  the  county 
tnd  to  whom  paid,  or  couutics  from  which  the  new  county  was  taken,  after  deducting  all 
S'^^S^iaW  offaad  }^^^  dcbts  and  demands  which  were  due  or  owing  at  the  time  of  setting 
on^otuA.  off  the  new  county,  exc^t  such  debts  as  shall  have  been  contracted  for 

public  buildings  in  the  old  county,  shall  be  divided  according  to 
the  land  and  other  taxable  property  within  the  new  county  and  the 
county  or  counties  from  which  the  new  county  was  taken,  from  which 
the  tax  was  paid :  ^  and  the  treasurer  of  the  new  county  is  hereby  au- 
thorized to  call  on  the  treasurer  or  treasurers  of  the  county  or  counties 
from  which  the  new  county  was  taken ;  and  the  treasurer  or  treasurers 
are  hereby  required  to  pay  over  the  same  according  to  the  proportion 
before  mentioned :  Provided,  however,  no  moneys  donated  or  given  to 
said  county  by  individuals  for  erection  of  public  buildings  or  other  pur- 
poses, or  moneys  received  as  clear  profit  on  the  sale  of  county  town  lots, 
the  property  of  said  old  counties,  shall  be  subject  to  such  division,  but 
shall  be  and  remain  the  property  of  said  old  counties. 
commiMionm  of  (3.)  Seo.  III.  That  it  is  hereby  made  the  duty  of  the  commis- 
id*ich^*2o  s^^°®"*  ^^  ^"y  ^®^  county  heretofore  laid  off,  or  that  may  hereafter  be 
to  these  of  laid  off  and  organized  from  one  or  more  counties,  to  call  on  the  com- 
missioners of  the  county  or  counties  from  which  such  new  county  was 
taken,  for  a  settlement  of  the  money  which  shall  remain  in  the  treasury 
of  the  said  county  or  counties:  and  the  commissioners  of  such  old 
county  or  counties  are  hereby  ordered  and  directed,  when  called  on  by 
the  commissioners  of  such  new  county,  to  settle  with  them,  within  three 
months  thereafter,  and  give  an  order  on  the  old  county  treasury,  in 
favor  of  the  new  county  treasurer,  for  the  amount  of  money  due  such 
new  county,  agreeable  to  the  provisions  of  the  second  section  of  this 
act;  and  the  old  county  treasurer  is  hereby  ordered  and  directed  to  pay 
the  same  to  the  treasurer  of  such  new  erected  county  as  aforesaid. 

1  When  ooanty  lines  are  changed  and  territory  is  detached  from  one  oonntj  and  is 
attached  to  another,  the  county  acquiring  the  additional  territory  is  not  entitled  to 
demand  from  the  other  any  portion  of  the  funds  in  its  treasury,  under  this  act.  Craw*  - 
ford  Qmntv  t.  Marion  OownUf,  16  Ohio  Rep.  466. 

Under  tnis  section  a  county  from  which  territory  has  heen  taken  to  form  a  new 
oounty  is  entitled  to  deduct  its  existing  indebtedness  from  the  bridge  fund,  at  well  as 
other  moneys,  previously  collected  and  remaining  in  its  treasury  at  the  time  of  the 
division.  The  balance  only,  after  such  deduction  is  made,  is  required  to  be  divided 
between  the  old  and  the  new  oounty.  FUUon  Qnmtj/  y.  Imcom  County,  2  Ohio  St.  Bep. 
508. 

Where  the  legislature  has  erected  a  new  oounty  out  of  territory  formerly  belonging 
to  other  counties,  and,  to  compensate  such  counties  for  the  loss  of  territory  oeoasioned 
by  the  erection  of  the  new  county,  has  added  territory  to  them  from  adjoining  coun- 
ties, it  is  competent  for  the  legislature  to  provide  that  the  county  receiving  the  acces- 
sion of  territory  shall  pay  an  equitable  proportion  of  the  indebtedness  of  the  county 
from  which  such  territory  has  been  taken ;  and  the  provision  of  the  statute  creating 
the  county  of  Auglaise,  which  requires  Allen  oounty  to  pay  a  portion  of  the  debts  of 
Putnam  county,  is  valid.  Comnntrionert  of  Putnam  County  v.  The  Auditor  of  AUm 
Ommty,  1  Ohio  St.  Rep.  322. 

See  note  to  seo.  (6)  of  Chapter  25* 
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(4.)  Sec.  IV.     That  if  the  commissioners  of  such  old  county  shall  when  and  how 
reftise  or  neglect  to  settle  with  the  commissioners  of  such  new  county,  '^  ,iIJ"STil! 
and  give  them  an  order  on  their  treasurer  for  the  amount  as  aforesaid,  *»w»d. 
when  called  on;  then,  and  in  that  case,  it  shall  he  the  duty  of  the  court 
of  common  pleas  of  the  old  county,  upon  the  application  of  the  com- 
missioners of  the  new  county,  to  proceed  in  a  summary  manner,  upon 
notice,  to  compel  the  commissioners  of  such  old  county  to  make  such 
settlement,  and  give  such  order :  and  the  court  of  common  pleas  shall 
enforce  any  order  they  may  make  in  the  premises,  hy  attaching  the 
persons  of  the  commissioners  of  the  old  county  until  such  order  is  com- 
plied with,  and  the  costs  of  the  application  paid. 

(5.)  Sec.  V.     That  if  there  he  not  money  in  the  treasury  of  the  When  money  to 
old  county,  to  pay  the  before  mentioned  order  when  presented,  it  shall  SotS^.^'^''®'' 
be  the  duty  of  the  treasurer  of  said  county  to  pay  the  order  out  of  the 
first  money  received  by  him  for  county  purposes. 

(6.)  Sec.  VI.     That  the  act  entitled  "an  act  providing  how  money  Acts  repealed, 
shall  be  appropriated,  in  counties  or  districts  attached,  and  for  the  di-  ^JJJj  ma. 
vision  of  tJie  money  remaining  in  the  treasury,  from  which  a  new 
county  may  be  laid  off,"  passed  December  29,  1809;  and  an  ftct  to 
amend  the  act  aforesaid,  passed  January  the  25th,  1819,  be  and  the 
same  are  hereby  repealed. 

This  act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of  J^^^*®* 
June  next  *^°*' 

An  Act  to  regalate  eleotions  for  senators  and  representatiyes  in  new  oountids,  erected 
sinoe  Maroh  10, 1851,  and  that  they  may  hereafter  be  created. 

[PaM$ed  April  30, 1S52.    60  vol.  SUU.  19S.} 

(7.)  Sec.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  ^'*^«*™*** 
of  Ohio,  That  new  counties  created  since  the  10th  day  of  March,  one  Sented.  "^"^ 
Uiousand  eight  hundred  and  fifty-one,  and  all  new  counties  that  may 
hereafter  be  created,  shall  be  represented  in  the  senate  and  house  of 
representatives  of  the  state,  during  the  decennial  period  in  which  such 
new  county  is  or  shall  be  created,  in  the  same  manner  as  if  the  law 
creating  any  such  new  county  had  not  been  passed. 

(S,)  Sec.  II.     The  judges  of  all  state  and  county  elections  in  all  i>utie8of  jndges 
Bucb  new  counties,  shall  be  governed  in  all  their  duties  by  the  general  ^' 
laws  governing  elections,  so  far  as  the  same  are  consistent  herewith. 

(9.)  Sec.  III.  The  judges  of  elections  in  the  several  townships  or  Aa  topou  booka, 
election  districts,  composed  in  whole  of  territory  that  originally  belonged  ^^ 
to  any  one  of  the  counties  out  of  which  such  new  county  is  created, 
shall  cause  to  be  kept  two  separate  poll  books  for  senator  and  repre- 
sentative, in  the  same  manner  that  the  general  poll  book  is  required  by 
law  to  be  kept;  one  of  which  shall  be  deposited  with  the  township 
or  district  clerk,  as  the  case  may  be,  in  each  township  or  election  dis- 
trict, for  the  use  of  such  persons  as  may  choose  to  inspect  the  same; 
and  the  other  shall  be  certified,  sealed  up  and  directed,  in  the  same 
manner  as  required  by  law,  for  the  return  of  the  general  poll  book,  and 
conveyed  within  three  days  next  after  the  election,  by  one  of  the  judges 
thereof,  to  the  clerk  of  the  court  of  common  pleas  of  the  county  tp 
which  the  territory  before  and  at  the  time  of  the  creation  of  such  new 
county  belonged. 

(10.)  Sec.  IV.  The  judges  of  elections  of  such  townships  or  elec- 
tion districts  as  are  composed  of  territory  that  originally  belonged  to 
two  or  more  of  the  counties  out  of  which  such  new  county  is  created, 
shall  cause  to  be  kept  two  separate  poll  books  for  senator  and  repre- 
sentative, for  each  portion  of  territory  that  originally  belonged  to  dif- 
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ferent  counties,  in  the  same  manner  that  the  general  poll  book  is  re- 
quired by  law  to  be  kept,  one  of  each  of  which  shall  be  deposited  with 
the  clerk  of  such  township  or  election  district,  and  the  other  of  each 
shall  be  certified,  sealed  up  and  directed,  in  the  same  manner  as  required 
by  law  for  the  return  of  the  general  poll  book,  and  conveyed  within 
three  days  after  the  next  election,  by  one  or  more  of  the  judges  thereof, 
to  the  clerk  of  the  court  of  common  pleas  of  that  county  to  which  the 
territory  before  and  at  the  time  of  the  creation  of  such  new  county  be- 
longed. 
Yoto.  duoienge  (11.)  Seo.  Y.  It  shall  be  lawM  for  the  electors  residing  in  any 
and  oath  of  aiect-  ^^^  township  or  election  district,  as  is  mentioned  in  the  fourth  section 


on. 


of  this  act,  to  vote  for  senator  and  representatiye,  at  the  usual  place  of 
holding  elections  in  such  township  or  election  district;  and  it  shall  be 
the  duty  of  the  judges  of  elections  of  any  such  township  or  election 
district,  in  said  fourth  section  mentioned,  before  they  receive  a  ballot 
for  senator  and  representative,  to  put  the  necessary  question  to  the 
elector  proposing  to  v^te,  so  as  to  fix  his  residence;  and,  in  case  the 
elector  is  challenged  for  nonresidence  in  any  particular  portion  of  the 
township  or  election  district,  then  it  shall  be  the  duty  of  said  judges  to 
0wear  or  affirm  the  elector  to  the  facte,  in  the  same  manner  as  for  any 
cause  of  challenge. 

A^oMd  tf«*8  (12.)  Seo.  VI.  For  the  purpose  of  carrying  out  the  provisions  of 
this  act,  the  said  judges  shall  take  to  their  assistance  any  necessaij 
number  of  additional  clerks,  who  shall  be  paid  the  same  fees  and  quah- 
fied  in  the  same  manner  as  in  other  cases. 

Betnnw-iiow  (13.)  Sbo.  VII.     The  Several  clerks  of  the  court  of  common  pleas 

v^%SSSS!^  referred  to  in  this  act  shall  receive  the  returns  of  the  elections  for  sen- 
ator and  representative,  and  be  governed  in  all  things  thereby  in  the 
same  manner  as  if  the  law  creating  such  new  county  had  not  been 
passed ;  and,  in  making  out  the  returns  of  such  election,  shall  receive 
and  count  the  said  votes  so  returned,  as  aforesaid,  and  certify  accord- 
ingly, and  be  in  all  respecte  governed  by  the  general  laws  in  regard 
thereto,  so  far  as  the  same  may  be  consistent  herewith,  and  as  if  said  votes 

Veei,  how  audited  Were  polled  hi  their  respective  counties;  and  the  said  clerks  of  court 

and  paid.  g|jj^|i  gjy^  ^  certificate  to  the  returning  officer  for  his  fees,  the  same  as 

for  like  services,  to  the  auditor  of  their  respective  counties ;  and  the 
said  auditor  shall  audit  the  same  and  issue  an  order  on  the  tareasurer  of 
the  county  therefor. 

Tofee on  fltpsrato      Q-^)  Seo.  VIII.    All  votes  for  senators  and  representatives  in  any 

ballot.  gi^^h  new  county  shall  be  on  a  separate  ballot. 

Fanaity  tar  deiin-      (15.)  Seo.  IX.     That  if  any  officer  chai^d  with  any  duties  under 

qpancj  of  du^y.  ^|g  ^^  ^YtsAl  ncglcct  Or  refuse  to  perform  the  same,  such  officer,  upon 
conviction  thereof,  before  any  court  of  competent  jurisdiction,  shall  h% 
fined  in  any  sum  not  exceeding  one  hundred  and  fifty  dollars,  at  the 
discretion  of  the  court. 

HoirflDM  ncoT.      (16.)  Seo.  X.     That  all  fines  imposed  by  this  act  shall  be  recovered. 

^'^'  ^  with  coste  of  suit,  in  an  action  of  debt,  or  by  indictmeiU  for  the  use  of 

the  county. 
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CHAPTER  32. 

COURTS— ORGANIZATION. 

„_JOK.  aMTIOV. 

1.  Chief  JoBtioo.  21.  MandatM,  etc,  of  fopreme  an 

2.  Qoonun.  courts  on  appeaL 

5.  Besenration  of  oases  to  sapreme  oonxt.  22.  [Bepealed.] 
4.  Rules  of  practice  of  supreme  ooort ;  23.  Prooess»  remedies,  laws,  etc,  appUeable  to 

6.  Arguments  therein ;  courts  created  under  constitution  of  1861. 

6.  Reporter  tberelbr ;  24.  Appointment  of  trustees  fi>r  idiot,  lunatic, 

7.  Boom— records— papers— crier.  etc. ,  who  is  party  to  a  suit  and  has  no  guar- 

8.  Records,  etc.,  of  late  supreme  court  in  bank.  dlan.— Inquiry  as  to  luna^,  etc,  in  buc]|i 

9.  Judicii^  circuits  of  district  courts.  case. 

10.  Who  shall  preside  in  district  courts.  25.  Duty  of  court  and  trustee  in  siieh  oase.^- 

U.  Seals.  Compensation  of  trustee. 

12.  Proceedings  when  Judge  of  common  pleas  26.  Sections  repealed. 

tnterestedin  a  cause;  27.  When  act  took  effect. 

18.  — Or  Judges  of  district  court  interested.  28.  Terms  of  such  court. 

14.  Offldaloathof  Judges,  and  indorsement  on   29.  [Repealed.] 

commission.  80.  Repealing  clause. 

15.  Judge  of  oomm<m  pleas  to  be  presiding  Judge  31.  Mandates  of  supreme  court. 

in  his  subdirision.— Suspension  of  execu-  82.  Lien  of  Judgments  and  decreet  of  raprema 
tion  in  criminal  cases,  and  writ  of  error.  court. 

16.  Books,  stationery,  etc.,  fi>r  supreme  court.  88.  Jurisdiction  of  common  pleaa. 

17.  Repealing  clause.  84.  Terms  of  supreme  court. 

18.  What  writs  supreme  court  and  Judges  there-  35.  Process  thereof. 

of  may  issue.— Where  writs  of  error  and  86, 87.  Proceedings  when  Judge  of  oonmon  pleat 
eertiorari  returnable.  Is  interested  In  cause. 

19.  What  writs  district  court  may  issue,  and  ap-   38.  When  preceding  section  toc^  effect. 

pellate  Jurisdiction  of  said  court.  89.  Appointment  and  per  diem  of  messenger  of 

20.  Witen  district  court  may  try  cause  out  of  supreme  court. 

proper  county  40.  Certlilcate  of  serrice.  ' 

Am  Act  i«Uting  to  the  organisation  of  oourts  of  jastice,  and  their  poweia  and  duties. 
rBsiMdJWnMryl9,1852.    50  vol.  flEol.  67.] 

Sbo.  1.1 

(1.)  Sec.  II.     That  the  judge  of  the  sapreme  court  haying  the  cu,aimai». 
shortest  time  to  serve,  not  holding  his  office  hy  appointment  or  election 
to  fill  a  yacancy,  shall  he  the  chief  justice,  and  as  such  shall  preside  at 
all  terms  of  the  supreme  court;  and,  in  case  of  his  ahsence,  the  jud^e 
having  in  like  manner  the  next  shortest  time  to  serve,  shall  preside  m         ^ 
his  stead. 

(2.)  Seo.  ni.  If  a  quorum^  of  said  court  shall  not  be  in  attend- 
ance on  the  first  day  of  the  term,  the  clerk  shall  enter  such  fact  on 
record,  and  the  court  shall  stand  adjourned  till  the  succeeding  day,  and 
so  from  day  to  day  for  ten  days;  and,  if  the  court  shall  not  be  opened 
within  ten  days,  all  matters  pending  in  said  court  shall  stand  continued 
until  the  next  term,  and  no  action  or  matter  shall  abate  or  be  discon* 
tinned  thereby. 
Sec.  IV.» 

(3.)  Sec.  V.    When  any  important  or  difficult  question  shall  arise  B^B^rvation  of 
in  any  proceeding  pending  before  the  district  court  in  any  county,  the  cases  to  suprema 
pudges  of  the  distnct  court,  or  the  judge  of  the  supreme  court  sitting  ^"** 
in  said  district  court,  may,  on  motion  of  either  party,  cause  the  same 
to  be  reserved  and  sent  to  the  supreme  court  for  ita  decision;  and  all 
other  questions  as  to  which  the  judges  of  the  district  court  may  be 

1  Bepealed  bj  lec  (30)  of  this  Chapter.    It  fixed  the  term  of  the  snpreme  oonrt  on 
the  flret  Monday  of  January.    See  seo.  (28)  of  this  Chapter. 
2 Three  ii  a  quorum:  Const.,  Art.  IV,  see.  (2.) 
S Bepealed.    See  seo.  (26)  and  (23)  of  this  Chapter. 
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equally  divided  in  opinion,  shall,  on  motion  of  either  party,  in  like 
manner  be  reserved  and  sent  to  the  supreme  court  for  determination.^ 
aaiM  of  practice,      (4.)  Sec.  VI.     The  supr€fme  court  shall  have  power  to  prescribe 
•tcjj^<rf  rapreme    g^^  y^|gg  f^^  ^Yxe  regulation  of  its  practice,  the  reservation  of  all  ques- 
tions, and  the  transmission  of  cases  from  the  district  court,  or  court  of 

1  The  statute  authorizing  the  reserration  of  a  oaose  by  a  district  court,  or  the  su- 
preme judge  sitting  therein,  for  decision  bj  the  supreme  court,  is  constitutiouaL 
Chaae  v.  WcuMmm,  2  Ohio  St.  Rep.  98. 

Where  the  parties  have  waived  the  intervention  of  a  jury,  and  submitted  the  trial 
of  a  civil  cause  upon  its  merits  to  the  judges  of  the  district  court,  the  facts  should  be 
found  by  the  court,  or  ascertained  by  an  agreed  statement  between  the  parties  before 
the  case  can  be  regularly  reserved  for  decision  by  the  supreme  court  on  the  legal 
questions  arising  upon  the  merits.  Hubble  v.  Itennick,  1  Ohio  St.  Rep.  172.  And 
where,  in  such  case,  the  court,  after  hearing  the  evidence,  ordered  it  to  be  set  out  in 
the  record,  and  reserved  the  facts  as  well  as  the  law  of  the  case,  it  was  with  much 
difficulty  that  the  supreme  court  retained  the  cause  for  decision.  Wilaotuv.  Hamilton, 
4  Ohio  St.  Rep.  737. 

To  authorize  the  district  court  to  reserve  a  cause,  and  send  it  to  the  supreme  court 

for  decision,  on  account  of  the  character  of  the  questions  which  arise  in  tne  case,  Uie 

»  questions  should  be  such  as  require  the  decision  of  the  court  of  dernier  resort,  and 

not  such  as  are  well  settled  and  of  familiar  application.    Jenkina  v.  Pearton,  I  Ohio 

St.  Rep.  381. 

A  cause  can  not  be  reserved  in  the  district  court  for  decision  by  the  supreme  court, 
unless  the  parties,  or  some  one  of  them,  move  that  it  be  reserved.  Stembte  v.  HewUng, 
et  aL,  2  Ohio  St.  Rep.  228. 

When  a  motion  for  a  new  trial  is  reserved,  a  statement,  as  full  as  is  necessary  in  a 
bill  of  exceptions,  and  verified  by  the  judges  trying  the  case,  must  be  prepared,  or 
the  parties  must  make  an  agreed  case,  showing  the  testimony  relating  to  every  point 
made  in  the  argument  of  the  motion.  IVo^'t  adm'x  v.  (hrd**  admW,  2  Ohio  St. 
Rep.  432. 

This  act  authorizing  the  reservation  of  a  cause,  confers  on  the  supreme  court  juris- 
diction to  review  cases  decided  by  itself.  Zongworth  v.  Sturget  Ss  Andermm,  4  Ohio  St. 
Rep.  690. 

Where  a  case,  originating  in  the  common  pleas,  comes  into  this  court  by  reservation 
in  the  district  court,  and  it  is  not  made  to  appear,  by  transcript,  or  otherwise,  what 
judgment  was  rendered  in  the  common  pleas,  and  how  the  case  was  removed  to  the 
district  court,  whether  by  appeal,  or  writ  of  error,  the  case  will  be  remanded.  Tcmng 
v.  Schenck,  6  Ohio  St.  Rep.  110. 

It  is  not  competent  for  the  district  court  to  send  a  case  to  the  supreme  court  for  the 
determination  of  legal  questions,  in  advance,  and  before  the  decision  of  them  shall 
have  become  necessary,  and  been  regularly  presented  for  the  decision  of  the  case. 

Where  in  a  case  in  the  district  court,  depending  on  an  issue  of  faoti  the  parties 
even  waive  the  intervention  of  a  jury,  and  submit  the  issue  to  the  determination  of 
the  district  court,  the  cause  is  not  in  a  condition  for  a  reservation  on  the  motion  of 
one  of  the  parties,  and  to  be  sent  here  for  the  determination  of  the  issue  of  fact. 
lb,  110. 

Upon  bill  of  review  reserved  to  the  supreme,  from  the  district  court,  the  whole  ease 
is  before  the  supreme  court.  If  parties  die,  or  defendants  have  not  been  served  with 
process,  or  defendants  have  assigned  their  interest  after  decree  below  and  before  bill 
of  review,  the  supreme  court  may  permit  a  supplemental  bill  and  amendment  to  be 
filed  in  that  court,  alleging  such  assignment  or  decease  of  parties,  and  issue  process 
to  bring  the  proper  parties  before  the  court.  Grant  v.  Ludlow**  adm'r  et  cU.,  8  Ohio 
St.  Rep!  2.    '^    '^     ^ 

Where  a  cause,  reserved  to  the  supreme  court  involves  mere  questions  of  fact,  it 
will  be  remanded  to  the  district  court  for  decision.  Ogbom  v.  J\iylor,  6  Ohio  St.  Rep. 
199. 

Hecmoni  under  former  law  : 

When  a  cause  was  reserved  for  decision  in  bank,  the  fiBMsts  material  to  its  decision  had 
to  be  drawn  up^  in  writing,  approved  by  the  court,  filed  with  the  papers,  and  trans- 
mitted to  court  in  bank.  The  counsel  excepting  to  the  opinion  of  the  court  drew  up  the 
statement.  If,  however,  the  question  arose  upon  the  pleadings,  or  in  suits  in  chan- 
cery^ such  statement  was  unnecessary.    Lenee  of  Ludlow* $  heirty,  Patrk,  4  Ohio  Rep.  5. 

In  motions  for  new  trial,  etc.,  on  points  reserved  for  the  court  in  bank,  the  points 
not  stated  in  the  motion,  or  not  reserved,  were  not  open  for  discussion.  Jiemington  r, 
Harrington,  8  Ohio  Rep.  607;  Oatuam  v.  Oin,  In,  6b.,  6  Ohio  Rep.  71 ;  2fayWv.  Alex* 
ander,  6  Ohio  Rep.  144. 

Upon  a  decision  in  bank,  a  motion  for  a  rehearing  could  only  be  allowed  at  the  same 
term,  in  the  same  court.     Carliele  et  al,  v.  Mc£hnald,  7  Ohio  Rep.,  pt.  1,  267. 

Where,  from  the  papers  and  certificate  of  reservation,  there  appeared  to  be  no 
onestion  remaining  for  decision,  the  case  was  stricken  from  the  docket  or  remanded. 
The  Portmtouth  and  Oolumbue  Turnpike  Co.  v.  Byington,  12  Ohio  Rep.  114. 
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common  pleas,  to  the  supreme  court,  and  remanding  tlie  same,  as  may 
not  be  inconsistent. with  the  laws  of  this  state,  a 

(5.)  Sec.  VII.     In  all  cases  pending  in  the  supreme  court,  oral  ^jf^g?*^'* 
arguments  shall  be  heard  when  either  party  shall  request  it;  but  the  * 

arguments  of  counsel  may  be  transmitted  to  the  court,  in  which  case 
they  shall  be  placed  on  file  with  the  papers,  and  read  by  the  court  in 
the  investigation  of  the  cause.  H 

(6.)  Sec.  VIII.  The  supreme  court  shall  appoint  a  reporter,  whose  --B«i»rter  tiMn> 
term  of  office  shall  continue  three  years,  whose  duty  it  shall  be  to  at- 
tend the  sessions  of  said  court,  and  to  report  under  the  direction  of  the 
court,  its  decisions,  together  with  such  other  decisions  as  the  court  may 
cirect  him  to  report,  and  to  cause  the  same  to  be  published  as  soon  as 
may  be  conveniently  done :  Provided,  that  no  arguments  of  counsel 
shall  be  published  with  said  reports,  other  than  a  brief,  containing  a 
reference  to  the  points  made  and  authorities  cited  and  relied  on  by  such 
counsel,  unless  specially  directed  by  the  court.  The  reporter  shall  re- 
ceive such  compensation  as  may  be  provided  by  law;  and  the  judges 
of  said  court  shall  have  power  to  remove  said  reporter  from  office  at 
any  time,  for  such  cause  or  causes  as  they  may  deem  sufficient,  to  be 
entered  of  record  in  the  journals  of  the  court:  ten  days'  notice  of  such 
intention  to  remove  being  given  to  said  reporter.^ 

(7.)  Sec.  IX.  The  records  and  papers  pertaining  to  the  business  Boom— woordi— 
of  the  supreme  court,  shall  be  kept  at  the  seat  of  government,  in  a  p*i***"*'*^* 
suitable  room  to  be  provided  for  the  accommodation  of  the  court,  and 
not  be  removed  there&om,  unless  by  the  special  direction  of  the  court, 
and  then  only  so  long  as  the  business  of  the  court  may  necessarily  re- 
quire; and  the  supreme  court  shall  appoint  a  crier,  whose  duty  it  shall 
DC  to  attend  the  sessions  of  the  court,  and  take  charge  of  the  room  pro- 
vided for  the  use  of  the  court. 

(8.)  Sec.  X.     There  shall  be  a  special  term  of  the  supreme  court  B«oordi,  etc.,  oi 
held  at  Columbus,  to  commence  on  the  first  Monday  of  March,  1852;  }jto«g«n« court 
and  the  records  and  files  of  the  late  supreme  court  in  bank,  shall  be 
transferred  to  the  present  supreme  court,  and  be  under  the  control  of 
the  latter  court,  in  the  same  manner  that  its  own  records  and  files 
may  be. 

(9.)  Sec.  XI.     For  the  purposes  of  the  district  courts,  the  nine  com-  Judicial  drcuite 
mon  pleas  districts  shall  be  apportioned  into  five  judicial  circuits,  as  **'  ^^*^^^  txxax^ 
fellows:  The  second  and  third  common  pleas  districts,  composed  of  the  Fint  dicnit; 
counties  of  Butler,  Preble,  Darke,  Montgomery,  Miami,  Champai^, 
W  arren,  Clinton,  Greene,  Clark,  Shelby,  Auglaize,  Allen,  Hardin,  Lo- 
^o.  Union,  Marion,  Mercer,  Van  Wert,  Putnam,  Paulding,  Defiance, 
Williams,  Henry,  Fulton,^  Wood,  Seneca,  Hancock,  Wyandot  and  Craw- 
ford, shail  constitute  the  first  circuit.     The  fourth  and  sixth  districts, 

1  The  pitBvnt  supreme  court  being  a  distinct  tribunal  from  the  late  supreme  court 
in  bank,anl  its  siocessor  only  as  to  pending  causes,  the  reporter  of  the  former  is  not 
the  successor  of  {\e  reporter  of  the  latter.     Ex  parte  Lawrence,  1  Ohio  St.  Rep.  431. 

Wliere  the  dctiu  of  an  office  are  specified  and  limited  in  their  character,  and  not 
continuous  during  the  year,  an  annual  salary  prescribed  by  law,  as  the  oompensatioui 
will  be  payable  and  apportioned  with  reference  to  the  duties  performed,  and  not  to  the 
lapse  or  time.  So  where  the  duties  of  reporter  continue  for  but  a  part  of  the  year, 
and  he  performs  tllem,  he  will  be  entitled  to  the  compensation  allowed  for  the  year, 
althougn  his  office  expired  by  operation  of  the  constitution  of  1851,  before  the  end 
of  the  year.    lb,  431. 

S  Ad  Act  to  create  the  tenth  common  pleai  district  of  0hlo»  and  to  change  the  subdiTisIons  of  the 
third  common  pleas  district. 

lPtu$edaMdtooiilfeolApra8,l858,    55  vol.  Aoi.  38.] 

Sic.  1.     A.it  enacted  hjf  the  General  Aieembhf  of  the  State  of  Ohio,  That  the  tenth 
(a)  Itopealed.    Supplied,  Sap.  2i9, 
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Second;  composed  of  the  counties  of  Lucas,  Ottawa,  Sandusky,  Erie,  Huron, 

Lorain,  Medina,  Summit,  Cuyahoga,  Wayne,  Ashland,  Richland,  Mor- 
row, Knox,  Delaware,  Licking,  Coshocton  and  Holmes,  shall  constitute 

Third;  the  second  circuit.     The  fifth  and  seventh  districts,  composed  of  the 

counties  of  Clermont,  Brown,  Adams,  Highland,  Ross,  Fayette,  Picka* 
way,  Franklin,  Madison,  Fair^eld,  Perry,  Hocking,  Jackson,  Vinton, 
Pike,  Scioto,  Lawrence,  Gallia,  Meigs,  Athens  and  Washington,  shall 

Fooitii.  constitute  the  third  circuit.     The  eighth  and  ninth  districts,  composed 

of  the  counties  of  Muskingum,  Morgan,  Guernsey,  Belmont,  Monroe, 
Jefferson,  Harrison,  Tuscarawas,  Stark,  Carroll,  Columhiana,  Trumhull, 
Portage,  Mahoning,  Geauga,  Lake  and  Ashtabula,  to  which  is  hereby 
added  the  county  of  Noble,  shall  constitute  the  fourth  circuit  And 
the  county  of  Hamilton  shall  oonstitute  the  fifth  circuit. 

(10.)  Seo.  XII.    At  the  sessions  of  the  district  court,  a  judge  of 

eommon  pleas  district  shall  be  and  hereby  is  created  as  follows :  To  consist  of  th« 
counties  of  Laoas,  Wood,  Seneca,  Crawford,  Hancock,  Wyandot  and  Putnam. 

Sbo.  2.  The  county  of  Lucas  shall  oonstitute  the  first  subdivision  of  the  tenth 
common  pleas  district. 

The  counties  of  Wood,  Hancock  and  Putnam  shall  constitute  the  second  subdivision 
of  the  tenth  common  pleas  district. 

The  counties  of  Seneca,  Crawford  and  Wyandot  shall  constitute  the  third  subdi- 
rision  of  the  tenth  common  pleas  district. 

6eg.  3.  The  subdivisions  of  the  third  common  pleas  district  shall  be  changed  as 
follows : 

The  first  subdivision  in  the  said  third  common  pleas  district  shall  consist  of  the 
counties  of  Logan,  Union,  Hardin  and  Marion. 

The  second  subdivision  shall  consist  of  the  counties  of  Shelby,  Auglaixe,  Allen, 
Mercer  and  Van  Wert. 

The  third  subdivision  shall  consist  of  the  counties  of  Paulding,  Defiance,  Wil* 
liams,  Fulton  and  Henry. 

Sbo.  4.  For  the  third  judicial  district  of  the  court  of  common  pleas  of  the  state 
of  Ohio,  as  hereby  constituted,  there  shall,  at  the  annual  election,  on  the  second 
Tuesday  of  October,  1858,  be  elected  one  additional  judge  of  the  court  of  common 
pleas  for  the  second  subdivision  in  said  third  judicial  district.  He  shall  be  elected 
m  the  same  manner  and  serve  for  the  same  period,  and  receive  the  same  compensa- 
tion, and  perform  the  same  duties  as  other  judges  of  said  court  of  the  state  of  Ohio, 
whose  term  of  office  shall  commence  on  the  second  Tuesday  of  February,  1859.* 

Sso.  5.    This  act  to  take  effect  and  be  in  force  from  and  after  its  passage. 

An  Act  to  annex  Lucas  county  to  the  first  sabdivision  of  the  fourth  Judicial  district  of  Ohio,  and 
to  provide  for  the  election  of  Judsee  In  the  first  subdivision  of  the  tborth  judicial  district,  and  the 
second  subdivision  of  the  tenth  Judicial  district. 

'  [PatMd  and  took  ^MlApran,  1868.    65  voU  BtaL  76,} 

Skg.  1.  Be  it  enacted  by  the  General  Anembly  of  ike  State  of  Ohio,  That  the  county  of 
Lucas  is  hereby  attached  to  the  firs^  subdivision  of  the  fourth  judicial  district. 

Sbo.  2.    That  the  county  of  Seneca  shall  constitute  the  first  subdivision. 

And  tlie  counties  of  Wyandot  and  Crawford  shall  constitute  the  second  subdivision. 

And  the  counties  of  Wood,  Hancock  and  Putnam  shall  oonstitute  the  third  subdi- 
Tision  of  the  tenth  judicial  district. 

Seo.  3.  That  until  the  second  Tuesday  of  February  next,  the  judges  of  the  court 
of  common  pleas  now  in  office  in  any  district  in  this  state,  shall  hold  their  several 
terms  of  court  of  common  pleas  and  district  courts,  the  same  as  if  this  act  had  not 
passed.* 

e  These  acts  must,  being  upon  the  same  subject  and  passed  at  the  same  session,  be  ooustmed  to- 
cether.  They  are  pronMctive,  in  respect  of  the  orsanizatlon  of  the  courts  and  the  proviiion  for 
judges  under  them,  and  did  not  operate,  In  those  respects,  undl  the  second  Tuesday  of  February, 
1869;  and,  until  that  time  the  Jurisdiction  of  the  Judges  remained  unaffected  by  those  laws.  Behnoal 
OowUif  Br.  Bank  r.  Price  el  aL,  8  Ohio  St.  Bep.  299. 

The  constitution  divided  the  state  into  nine  common  pleas  districts,  and  gare  three  Judges  to 
each  district.  The  general  assembly  have  made  the  following  additions  to  the  Judgoe  of  the  courts 
Of  common  pleas :  Two  have  been  added  to  the  second  district  (for  the  flrst  and  third  subdivisions): 

65  V.  Stot.  40 ;  56  v.  8Ut.  119.  Two  additional  Judges  to  the  third  district  (for  the  second  and 
third  subdivision):  64  v.  Stat.  189 ;  56  v.  Stat.  39.  Three  additional  Judges  to  the  fourth  district 
(for  the  first,  second  and  third  subdivisions);  53  v.  Stat.  166 ;  66  v.  Stnt.  76,  76.  One  additional 
Judge  to  the  fifth  district  (for  the  second  subdivision);  65  v.  Stat.  69.  One  to  the  sixth  district,  at 
uuve ;  55  v.  Stat.  40.  One  to  the  seventh  district  (for  the  second  subdivision);  66  v.  Stat.  66.  One 
to  the  eighth  district,  at  large ;  66  v.  Stat.  166.    One  to  the  ninth  district  (for  the  first  subdivision)^ 

66  V.  Stat.  88 ;  and  one  to  the  additional  tenth  district  (for  the  second  subdivision);  66  v.Stat.  76.  ^ 

(a)  See  Sup.  261,  s<  sag. 
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the  supreme  court  shall  preside;  but  in  case  no  judge  of  the  supreme  "wjo  sbaii  pro- 
court  shall  be  present,  the  judge  of  the  court  of  common  pleas  in  whose  Sonrta. 
subdivision  such  court  may  be,  shall  preside:  Provided,  that  the  judges 
of  the  district  court  in  any  district,  may,  at  their  first  session,  in  their 
said  district,  prescribe  by  a  rule  of  court,  entered  upon  the  record, 
which  one  of  judges  shall,  in  the  absence  or  disability  of  the  judge  of 
said  supreme  court,  preside  in  any  county  or  counties  of  said  district.^ 
Sec.  XIII.» 

(11.)  Sec.  XIV.  The  secretary  of  state  shall  procure,  at  the  ex-  Seaia. 
pense  of  the  state,  for  each  of  the  several  counties,  a  seal  ifor  the  dis- 
trict court,  to  be  surrounded  by  these  words,  "  The  district  court  of  the 
state  of  Ohio ;"  and  also  one  seal  for  the  supreme  court,  surrounded 
with  these  words,  "The  supreme  court  of  the  state  of  Ohio."  And  the 
seals  of  the  court  of  common  pleas,  under  the  former  constitution,  shall 
be  the  seals  of  the  courts  of  common  pleas  under  the  present  constitu- 
tion, in  the  proper  counties  respectively. 
Sec.  XV.a 

(12.)  Sec,  XVI.* 

(13.)  Sbo.  XVLI.  If  in  any  cause  or  matter  pending  in  the  district  Proceedings  when 
court,  any  two  or  more  of  the  judges  holding  said  court,  are  interested  wi^iiitorartedL^ 
in  the  event  thereof,  such  cause  or  matter  shall  be  removed,  under  the 
order  of  the  court,  to  the  district  court  in  the  nearest  county  of  an  ad- 
jacent district,  for  trial,  and  shall  be  proceeded  in  to  trial  and  judgment, 
in  all  respects  as  if  the  same  had  originated  in  the  county  to  which  the 
«ame  shall  have  been  removed;  and  whenever  any  cause  shall  have  been 
removed  from  the  county  in  which  the  same  originated,  either  under 
this  or  the  preceding  section,  a  duly  certified  copy  of  the  final  judgment 
rendered  therein,  may  bo  taken  by  the  party  recovering  the  same,  and 
presented  to  the  clerk  of  the -court  of  the  county  from  which  the  cause 
was  removed ;  and  said  clerk  shall  forthwith  record  the  same  in  the 
journal  of  said  last  mentioned  court;  and  from  the  time  of  such  entry 
upon  record,  said  judgment  shall  operate  as  a  lien  upon  the  real  estate 
01  the  debtor,  as  frilly  as  though  the  same  had  been  on  that  day  ren- 
dered in  said  last  mentioned  county. 
Sec.  XVin.» 

(14.)  Sec.  XIX.    Each  judge  of  the  supreme  court,  and  of  the  Offldai  ojth^  of 
courts  of  common  pleas,  before  entering  upon  the  duties  of  his  office,  aSSSnent  on 
shall  take  an  oath  or  affirmation,  pursuant  to  the  seventh  section  of  the  commiMion. 
fifteenth  article  of  the  constitution,  to  support  the  constitution  of  the 
United  States,  and  the  constitution  of  the  state  of  Ohio,  to  administer 
justice  without  respect  to  persons,  and  faithfully  and  impartially  to 
discharge  and  perform  all  the  duties  incumbent  upon  him  as  such  judge, 
according  to  the  best  of  his  ability  and  understanding;  and  the  said 
oath,  wiui  the  certificate  of  the  officer  administering  the  same,  shall  be 
indorsed  on  the  commission  of  such  judge. 

* 

•  1  The  judges  of  the  oourt  of  common  pleas  are  by  the  constitntion  and  laws  of  the 
state,  judges  of  the  district  court,  and,  as  such,  empowered  to  exercise  its  authority. 
HoUuter  A  Smith  v.  The  Judget  of  the  JHttrict  Court  o/Lueat  Countif,  8  Ohio  St  Rep.  201« 

2  Repealed  by  sec.  (26)  and  supplied  by  sec.  (19)  of  this  Chapter. 

>  Repealed  by  sec.  (26)  and  supplied  by  sec.  (22)  of  this  Chapter. 

4Rq>ealed,  53t.  Stat.  25.    See  sec.  (36.) 

6  Repealed  by  sec.  (17),  and  supplied  by  sec.  (23)  of  this  Chapter. 
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An  Act  further  prescribing  the  powers  and  duties  if  the  courts  of  this  state,  and  the 
judges  thereof,  and  to  rei>eal  the  eighteenth  section  of  the  act  "  relating  to  the  or- 
ganisation of  courts  of  justice,  and  their  powers  and  duties,"  passed  Febmarjf 
nineteenth,  one  thousand  eight  hundred  and  fifty-two. 

[Pasted  AvraaO,lB02.    60  vol.  Stat.  102,] 

Seo.  1.1 

Judges  of  common      (15.)  Seo.  II.     EJ^h  judge  of  the  coort  of  common  pleas  shall,  in 

!iln«dg?to  hto^'  his  subdivison,  be  the  presiding  judge  of  said  court,  and  when  any 

•ubUiviaion.         person  or  persons  shall  be  convicted  of  any  crime  or  ofifense,  and  the 

court  of  common  pleas  or  criminal  court  of  any  county,  shall  have 

signed  and  sealed  a  bill  of  exceptions  to  any  decision  or  charge  of  said 

court,  such  court  may,  on  the  application  of  the  person  or  persons  so 

convicted,  suspend  tne  execution  of  the  sentence  or  judgment,  against 

such  person  or  persons,  until  the  next  term  of  such  court:  Provided, 

Suspension  <tf«-  that  if  it  shall  be  made  to  appear  at  the  next  term  of  said  court,  that  a 

tnHioues?and    *  Writ  of  error  has  been  allowed  in  any  such  case,  and  no  hearing  on 

writ  of  error.        g^ch  Writ  shall  have  been  had,  it  shall  be  the  duty  of  said  court,  on 

application  made  for  that  purpose,  further  to  suspend  such  execution, 

until  the  hearing  of  the  cause  on  such  writ  of  error. 

Books, Bti^oneiy,      0-^')  3^^*  ^I^*     -^^^  books.  Stationery,  and  other  articles  for  the  ustt 

etoj^ibr  sopreiue  ^f  ^y^q  supreme  court,  shall  be  furnished  by  the  secretary  of  state,  on 

the  order  of  the  court;  and  no  bill  for  any  such  articles  shall  be  allowed 

or  paid,  unless  furnished  in  accordance  with  the  provisions  of  this  act. 

Bepeaiing  cUuse.      (17.)  Sec.  IV.     That  the  eighteenth  section  of  the  "act  relating  to 

the  organization  of  courts  of  justice  and  their  powers  and  duties,"  passed 

Ante  p.  ioo.      ^  February  nineteenth,  one  thousand  eight  hundred  and  fifty-two,  be  and 

the  same  is  hereby  repealed. 

An  Act  to  amend  "  an  act  relating  to  the  organisation  of  courts  of  jastioe  and  their 
powers  and  duties,"  passed  February  10, 1852. 

[Famed  March  14, 1853.  Took  ^ed  Jkl^  1, 185S.    61  vol.  BUd.  473.] 

What  writs  su-  (1^0  Sec.  I.  Be  it  eiuicted  hy  the  General  Astewhlv  of  the  Sta^e 
jSSw  Sereof^*  ^f  Ohioy  That  the  supreme  court,  when  in  session,  shall  have  power, 
may  issue.  iu  addition  to  the  original  jurisdiction  conferred  by  section  two,  article 

four,  of  the  constitution,  on  good  cause  shown,  to  issue  writs  of  error 
and  certiorari  in  criminal  cases,  and  supersedeas  in  any  case,  and  all 
other  writs  not  specially  provided  for  nor  prohibited  by  statute,  which 
may  be  necessary  to  enforce  the  due  administration  of  justice  through- 
out the  state  ;^  and  either  of  the  judges  of  the  supreme  court  in  vacation 
shall,  on  good  cause  shown,  have  power  to  grant  said  writj  of  error  and 
Where  writs  of  er-  certiorari^  and  also  to  grant  writs  of  habeas  corpus  and  supersedeas  in 
wtumUeT***'*^  any  case,  and  such  writs  of  error  or  certiorari  directed  to  the  court  of 

1  Bepealed  by  see.  (26),  and  supplied  by  seo.  (28)  of  this  Chapter. 

^  The  appellate  jurisdiction  of  the  supreme  oourt,  extends  only  to  the  judgment* 
and  decrees  of  courts  created  and  organized  in  pursuance  of  the  proTision?  of  the 
constitution.  Logan  Br,  Bk,  ex  parte,  1  Ohio  St.  Rep.  433.  So  that  the  supremii 
court  can  not  take  appellate  jurisdiction  to  rcTiew  the  decision  of  the  auditor  of  state 
upon  questions  arising  under  the  tax  law.  To  do  so  would  violate  the  provisions  of 
the  constitution  from  which  the  jurisdiction  of  the  court  is  derived.     lb,  433. 

During  a  session  of  the  late  supreme  court  in  bank,  and  while  there  was  vacation 
of  the  supreme  court  on  the  circuit  in  any  particular  county,  a  single  judge  might 
lawfully  allow  a  writ  of  certiorari  to  be  issued  and  returnable  to  the  supreme  court  in 
that  particular  county.     QUUland  v.  AdmW  of  Seliere,  2  OhiQ  St.  Rep.  223. 

While  the  court  will  take  judicial  notice  of>  who  were  members  of  the  supreme 
court  at  a  given  time,  and  of  the  time  fixed  by  law  for  the  commencement  of  its  ses- 
sions, in  can  not  take  such  notice  of  the  duration  of  any  particular  seiaioii.  This 
£act  must  appear  by  evidence.     lb,  223. 
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common  pleas,  may,  in  the  discretion  of  the  supreme  court  or  judge 
allowing  Uie  same,  he  made  returnable  to  the  district  court  of  the  proper 
county  or  to  the  supreme  court.  ^ 

(19.)  Sec.  II.     The  district  court,  m  addition  to  the  original  jurisdic-  what  writ*  dk- 
fcion  conferred  upon  it  by  article  four,  section  six,  of  the  constitution,  £JS^^  ^Sad^tin^l 
shall  have  power,  on  good  cause  shown,*  to  issue  writs  of  error  and  ^^^dS*^^**  l  " 
cei'tiorari  in  criminal  cases,  and  supersedeas  in  any  case,  and  all  other 
writs  not  specially  provided  for  nor  prohibited  by  statute,  whenever 
they  may  be  necessary  for  the  exercise  of  its  jurisdiction  in  the  due 
administration  of  justice ;  and  the  said  district  court  shall  have  appel- 
late jurisdiction,  under  such  regulations  as  may  be  prescribed  by  law 
from  the  court  of  common  pleas,  in  all  civil  cases  in  which  the  court  of 
common  pleas  has  original  jurisdiction. 

(20.)  Sec.  III.     Whenever  from  any  cause,  the  district  court  shall  when  district 
tail  to  be  held  in  any  county  at  the  time  prescribed  by  law,  the  court  ^^^tor^per 
may  take  cognizance  of  any  action  pending  therein,  if  the  parties  agree,  «>anty. 
in  any  other  county  of  the  district,  as  is  usual  in  cases  taken  under 
ttdvisement,  and  certify  their  decision  back  to  the  proper  county  for 
entry  and  record. 

(21.)  Sec.  IV.     The  supreme  court  or  district  court  shall  have  pow-  MandateB,etc.,of 

\  j«x/sij  'J  A  J'  J  supreme  and  dla- 

er  to  remand  its  final  decrees,  judgments  or  orders  in  cases  removed  trict courts  on ap- 
before  them  on  appeal  to  the  court  below,  as  the  case  may  require,  for  p®*^ 
the  specific  or  general  execution  thereof  and  may  also  remand  causes 
which  so  come  before  them  to  the  inferior  courts  for  farther  proceed- 
ings therein.    * 

r22.)SEC.  v.* 

(23.)  SEa  YI.     All  process  and  remedies  authorized  by  the  laws  of  Prooei8,reinedict, 
thb  state,  when  the  present  constitution  took  effect,  not  hereinbefore  ^^  '{J"  ^^Jjj; 
provided  for,  may  be  had  and  resorted*  to  in  the  courts  of  the  proper  created  under 
jurisdiction  under  the  present  constitution,*  and  all  the  laws  regulating  JJJ'^*"**°^  * 

1  As  to  writs  of  error  and  certioraH  in  ciyil  cases,  see  Pbacticb — Code,  Title  16. 

2  A  writ  of  error  in  a  criminal  case  requires  an  allowance,  and  the  better  opinion 
seems  to  be  that  the  jorisdiotion  is  dependent  upon  its  being  allowed ;  and  that, 
therefore,  the  allowance  can  not  be  waiyed.    Farrts  y.  The  State,  1  Ohio  St.  Rep.  188. 

But  if  it  could  be  waiyed,  it  is  not  waiyed  where  the  record  shows  no  express  waiy- 
er,  and  no  plea  or  joinder  is  filed  by  the  state.     lb.  188. 

In  such  a  case  the  court  of  errors  should  quash  the  writ ;  and  if,  instead  of  so  do- 
ing, it  affirm  the  judgment  of  the  inferior  court,  the  judgment  of  affirmance  will  be 
"oyersed,  because  the  writ  was  not  allowed.  The  parties  will  then  stand  as  if  no  writ 
had  issaed.     lb,  188. 

It  is  irregular  to  return  the  original  files  in  a  criminal  case,  instead  of  a  transcript 
with  a  writ  of  error.    lb.  188. 

4  See  sec.  81  and  notes. 

The  entry  of  a  mandate  from  the  supreme  oonrt  of  the  United  States,  upon  the 
reyersal  of  a  judgment  of  the  supremo  court  of  this  state,  is  in  accordance  with  uni- 
form practice  heretofore  preyailing  in  this  state.  Piqua  Bank  y.  Knoup,  6  Ohio  St. 
Rep.  342. 

ft  Repealed.    See  sec.  83  of  this  Chapter. 

6  It  seems  that,  under  the  constitution  and  this  proyision  of  the  statute,  ample 
power  is  giyea  to  the  present  supreme  court  to  reyiew  a  judgment  by  the  late  supreme 
court  on  the  circuit.  But  the  writ  of  error  in  such  case  must  haye  issued  within  one 
year  after  the  judgment.     Orovet  y.  Stone,  3  Ohio  St.  Rep.  576. 

This  section  confers  on  the  supreme  court  and  district  court  jurisdiction  to  reyiew 
eases  decided  by  themselyes.  longworth  y.  Sturgee  &  Andereon,  4  Ohio  St.  Rep.  690, 
721,  722. 

In  ShepUr  y.  Dewey,  1  Ohio  St.  Rep.  331,  the  question  was  presented  whether  under 
the  law  as  it  stood  on  the  17th  of  July,  1852,  a  writ  of  error  might  issue  in  ciyil 
causes  from  the  district  court  to  the  court  of  common  pleas  as  a  matter  of  course  ;  or 
whether  in  all  cases  it  had  to  issue  upon  allowance  of  the  district  court,  or  one  of  the 
judges  of  the  supreme  court  in  yacation,  And  it  was  held  at  January  term,  1853, 
that  the  issuing  a  writ  of  error  under  the  sixth  section  of  the  act  of  March  12, 1845 
(Curwen  1141),  was  not  inconsistent  with  the  legislation  under  the  present  constitu- 
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the  practice  of,  and  imposing  duties  on,  or  granting  powers  to  the 
supreme  court  or  any  judge  thereof,  and  the  courte^of  common  pleaB  or 
any  judge  thereof,  respectively,  under  the  former  constitution,  in  regard 
to  matters  not  hereinhefore  provided  for,  except  as  to  matters  of  p  rebate 
jurisdiction,  in  force  when  the  present  constitution  took  effect,  shall 
govern  the  practice  of  and  impose  like  duties  upon  the  district  courts 
and  courts  of  common  pleas,  and  the  judges  thereof,  respectively,  created 
by  the  present  constitution,  so  far  as  such  process,  remedies  and  laws 
shall  be  applicable  to  said  courts  respectively,  and  to  the  judges  thereof, 
and  not  inconsistent  with  the  act  entitled  *^  an  act  to  establish  a  code  of 
civil  procedure,"  nor  with  laws  passed  since  the  present  constitution 
took  effect,  and  which  laws  are  still  in  force. 
Appointment  of        (24.)  Seo.  VII.     Whenever  in  any  suit  in  court  now  pending,  or 
trusty  *>r  idio^  which  may  hereafter  be  instituted,  it  shall  manifestly  appear  to  the  court 
is  lAT^  to  i  iniit  that  any  person  who  is  party  to  such  suit  is  an  idiot,  lunatic  or  insane 
^btts  no  guar-  person,  but  for  whom  no  guardian  appointed  by  legal  authority  is  acting, 
or  in  case  there  be  a  guardian  of  such  person  who  has  an  adverse  interest^ 
it  shall  be  the  duty  of  the  court  before  proceeding  further  in  the  suit, 
to  appoint  forthwith  some  suitable  person  to  appear  as  trustee  in  such 
suit  for  such  idiot,  lunatic  or  insane  person,  and  in  his  name,  and  on  hia 
behalf,  to  prosecute  or  defend  such  suit,  as  the  ca^e  may  be ;  and  in  case 
inqoiiy  at  to  la-  the  idiocy,  luuacy  or  insanity  of  such  person  be  not  manifest  to  the 
nagr.etc.inroch  qq^u^,  it  shall  be  the  duty  of  the  court  before  proceeding  further  in  the 
suit,  on  the  suggestion  of  the  idiocy,  lunacy  or  insanity  of  such  party, 
upon  probable  cause,  to  direct  an  issue  upon  the  fact,  and  forthwith  to 
impannel  a  jury  to  try  and  determine  the  question,  and  in  case  of  a 
verdict  finding  such  party  idiot,  lunatic  or  insane,  the  court  shall  forth 
with  appoint  the  trustee  to  appear  in  such  suit  for  such  party  as  aforesaid.^ 
(25.)  Seo.  YIII.     In  all  cases  where  a  party  to  a  suit  shall  be  an 
Dntyofoosrtand  idiot,  lunatio  or  insane  person,  and  shall  appear  by  his  or  her  guardian 
truteeiniooh      q^  trustee,  it  shall  be  the  duty  of  the  court  to  require  a  faithful  per- 
formance of  duty  on  the  part  of  such  guardian  or  trustee  in  the  prose- 
cution or  defense  of  such  suit,  and  in  default  thereof  to  remove  such 
guardian  or  trustee  and  appoint  another  person  for  the  purpose  of  the 
Compensation  of  prosocution  or  defense  of  the  same ;   and  for  the  faithful  perform- 
*"■*««•  ance  of  such  duty  by  such  guardian  or  trustee,  the  court  may  allow 

such  compensation  ajs  may  be  adjudged  reasonable,  to  be  taxed  against 
such  idiot,  lunatic  or  insane  person,  in  the  costs  of  the  suit 
Secttona  repealed.  (^^O  Seo.  IX.  Sections  four,  thirteen  and  fifteen  of  an  "  act  relating 
60t.  Stat.  67, 102.  to  the  Organization  of  courts  of  justice  and  their  powers  and  duties,' 
passed  FeDruary  19, 1852,  and  section  one  of  **an  act  further  prescribing 
the  powers  and  duties  of  the  courts  of  this  state  and  the  judges  thereof, 
and  to  repeal  the  eighteenth  section  of  the  act  *  relating  to  the  organizat 

tioD,  and  might  be  done  as  a  matter  of  coarse.  That  the  act  of  April  30,  1352 
(ante,  p.  382),  seo.  1,  made  applicable  to  the  courts  under  the  present  constitution 
said  act  of  1845.  Said  sec.  1,  was  repealed  by  section  (26)  ftnd  supplied  by  thiS  sec- 
tion (23)  of  this  Chapter. 

I  Before  this  statute  it  was  held  that  where  a  lunatic  defendant  was  a  nonresident 
of  the  state,  and  had  been  brought  into  court  by  publication,  it  was  competent  for  the 
court  to  appoint  a  guardian  adU^  to  defend  the  suit,  although  such  gtxArditLU  ad  litem 
had  not  been  appointed  the  general  guardian,  or  committee  of  the  lunatic.  Sturga  t. 
Lonmoorth,  1  Ohio  St.  Rep.  M5. 

Tnat  it  was  error  for  the  court  to  decree  against  a  lunatic,  without  an  answer  from 
his  guardian  ad  litem.    Ih,  546. 

That  when  a  decree  was  taken,  as  on  petition  confessed,  against  a  lunatic  and  hia 

fnardian  ad  liiem,  as  in  default  for  answer,  plea,  or  demurrer,  even  if  the  court  had 
card  evidence  as  to  the  complainant's  claim,  it  would  not  have  cured  the  error;  sncb 
eridence  would  be  heard  out  of  time.    Jb,  545. 
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tion  of  courts  of  justice  and  their  powers  and  duties/  "  passed  April  30, 
1852,  are  hereby  repealed. 

^27.)  Sec.  X.     This  act  shall  take  effect  on  the  first  day  of  July,  Wh«n  act  took 
eignt^en  hundred  and  fifty-three.  ®®^** 

in  Aot  fixing  and  providing  for  the  term  of  the  snpreme  court  of  the  state  of  Ohio, 
and  authorizing  special  terms  thereof. 

[Puued  Mm-eh  11, 1853.     61  vol  BUU.  886.] 

(28.)  Seo.  I.     Beit  enacted  hy  the  General  Assembly  of  the  State  of  Terms  of  supreme 
Ohioy  That  it  shall  be  the  duty  of  the  judges  of  the  supreme  court  of  sS^.34. 
the  state  of  Ohio,  to  meet  annually  hereafter  in  the  city  of  Columbus, 
on  the  first  Monday  of  December,  to  hold  a  term  of  the  supreme  court. 

Seo.  m.    That  section  one  of  an  act  entitled  "an  act  relating  BepeaUng  daost. 
CO  the  organization  of  courts  of  justice,  and  their  powers  and  duties.    Ante  p.  882. 
oe  and  the  same  is  hereby  repealed. 

in  Aot  supplementary  to  the  act  entitled  "  An  act  relating  to  the  organization  of 
courts  of  justice  und  their  powers  and  duties,'   passed  February  19, 1852. 

[Pl(i««{/aiMaryl9,1863.    61  vol.  SbK.  298.] 

(31.)  Sec.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  of  Mandates  of  s«- 
Ohio,  That  it  shall  be  lawful  for  the  supreme  court,  by  special  mandate  ^"°"  **"*^ 
or  otiier  proper  mode,  to  require  the  district  court  or  court  of  common 
pleas  of  the  county  in  which  any  suit,  determined  in  the  supreme  court, 
shall  have  originated,  to  carry  the  judgment  or  decree  of  the  supreme 
court  into  execution;  and  the  same  snail  thereupon  be  carried  into 
execution  by  such  inferior  court,  by  process  of  execution  or  other  lawful 
mode,  as  the  case  may  require.  ^ 

(32.)  Seo.  II.     The  lands  and  tenements  of  the  debtor  shall  be  Lien  of  judgments 
bound  for  the  satisfaction  of  any  judgment  or  decree  for  the  payment  ^t^^'w^jwai 
of  money  of  the  supreme  court  against  such  debtor,  from  the  first  day  ®*^®'  appeals 
of  the  term  of  said  court,  at  which  the  judgment  or  decree  shall  lie  ^^ 
rendered,  in  all  cases  where  such  lands  or  tenements  lie  within  the 
county  where  the  suit  originated,  and  all  other  lands  and  tenements,  as 
well  as  goods  and  chatties  of  the  debtor,  shall  be  bound  from  the  time 
they  shall  be  seized  in  execution  :  Provided,  that  in  all  cases  where  the 
party  against  whom  a  judgment  or  decree  is  rendered  in  the  court  of 
common  pleas,  appeals  his  cause  to  the  district  court,  and  the  same  is 
thence  removed  to  the  supreme  court,  the  lien  of  the  opposite  party  on 
the  real  estate  of  said  appellant,  created  by  said  judgment,  shall  not 

1  Repealed.    See  seo.  (35)  of  this  Chapter. 

2  When  a  case  is  reserved  in  a  district  court,  for  decision  by  the  supreme  court, 
and  the  Judgment  of  the  latter  requires  no  further  proceedings  to  be  had  in  the  district 
court,  the  mandate  ordered  to  be  issued  to  the  common  pleas,  to  carry  the  Judgment 
of  the  supreme  court  into  execution,  should  be  issued  outof  the  supreme,  and  not  out 
of  the  distri«t  eourt.     Cha»e  ▼.  Wtuhbum,  2  Ohio  St.  Rep.  98. 

The  order  in  such  a  case,  that  a  copy  of  the  Judgment  be  sent  to  the  district  court 
for  entry,  is  made  for  mere  convenience,  in  order  that  there  may  be  a  record  of  the 
judgment  in  the  county.  All  the  district  court  has  to  do  under  the  order,  is  to  cause 
the  copy  of  the  Judgment  to  be  entered  in  its  journal.    lb,  98. 

Under  the  former  judicial  system  a  decree  in  chancery,  rendered  in  the  sunrema 
•ourt,  might  be  remanded  to  the  common  pleas  for  execution.     16  Ohio  Rep.  563. 

As  to  &  procedendo :  See  In  the  matter  of  Samuel  Kazer,  5  Ohio  Rep.  544. 

While  a  vendi  was  in  the  hands  of  the  sheriff,  from  the  court  of  common  pleas,  a 
writ  of  error  and  ntpcrtedeat  was  sued  out  from  the  territorial  general  court,  which  was 
afterward  represented  by  the  supreme  court  on  the  circuit.  The  Judgment  was  affirmed 
in  the  general  court,  and  a  procedendo  issued  to  the  sheriff,  who  sold  the  land  without 
an  execution  in  his  hands,  and  by  virtue  of  the  procedendo.  It  was  held  that  the 
procedendo  merely  removed  the  prohibition  interposed  by  the  ntpertedeat,  and  that 
the  sale  was,  therefore,  without  authority,  and  void.     Cotm  v.  Boyle,  2  Ohio  Rep.  820. 
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thereby  be  remored  or  vacated,  but  the  real  estate  of  said  appellant 
shall  be  bound  in  the  same  manner  as  if  said  appeal  bad  not  been  taken 
until  the  final  determination  of  the  cause  in  the  supreme  court. 

An  Act  to  amond  seotion  five  of  an  act,  entitled,  "an  act  to  amend  an  act  relating  U 
the  organisation  of  courts  of  justice  and  their  powers  and  duties,''  passed  Maicb 
14,  1853. 

[PkifMd  4prfl  29, 1854.    62  vol  BtoL  TZ.] 

Jurisdiction  of  (^^'i  ^^^*  ^*     ^  ^  enacted  hy  the  General  Aisemhly  of  the  State  of 

common  piees.  QhtOy  That  section  five  of  an  act,  entitled  "  an  act  to  amend  an  act  re- 
lating to  the  organization  of  courts  of  justice,  and  their  powers  and 
duties,"  passed  March  fourteenth,  one  thousand  eight  hundred  and  filly- 
three,  be  so  amended  as  to  read :  Section  5.  The  court  of  common  pleas 
shall  have  original  jurisdiction  in  all  civil  cases,  where  the  sum,  or 
matter  in  dispute,  exceeds  the  jurisdiction  of  justices  of  the  peace  ;  and 
appellate  jurisdiction  firom  the  decision  of  county  commissioners,  jus- 
tices of  the  peace,  and  other  inferior  courts  in  the  proper  county,  in  all 
civil  cases,  subject  to  the  regulation  provided  by  law.  ^  It  shall  have 
original  jurisdiction  of  all  crimes  and  offenses,  except  in  cases  of  minor 
offenses,  the  exclusive  jurisdiction  of  which  is  invested  in  justices  of 
the  peace,  or  that  may  be  vested  in  courts  inferior  to  the  common 
pleas:  Provided,  however,  that  in  all  criminal  cases  where  a  person 
shall  be  indicted  and  tried  in  the  court  of  common  pleas,  for  an  offense 
properly  cognizable  therein,  and  he  shall  be  found  guilty  of  any  such 
minor  offense  embraced  within  the  terms  of  the  indictment,  the  jury 
shall  so  return  in  their  verdict,  and  the  court  shall  thereupon  proceed 
to  pass  the  sentence  prescribed  by  law,  in  such  case. 

Sec.  II.  Section  fifth  of  an  act  entitled  ^'  an  act  to  amend  an 
act  relating  to  the  organization  of  courts  of  justice,  and  their  powers 
and  duties,"  passed  March  fourteenth,  one  thousand  eight  hundred  and 
fifty -three,  be,  and  the  same  is  hereby  repealed. 

An  Act  to  amend  "  an  act  fixing  and  providing  for  the  terms  of  the  supreme  court  of 
the  state  of  Ohio,  and  authorising  special  terms  thereof,"  passed  March  11, 1853. 

[P^medAprUltlSiL    62m<.  fiBa<.'32.] 

(34.)  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  of 
Ohioy  That  the  supreme  court,  in  addition  to  the  terms  now  provided 
by  law  to  be  held,  may  hold  special  or  adjourned  terms  at  such  times 
and  places  as  the  judges  or  a  majority  of  them,  may  from  time  to  time 
determine;  thirty  days'  notice  of  the  time  and  place  of  each  special 
term  to  be  given  by  said  judges,  or  a  majority  of  them,  by  advertise- 
ment in  two  newspapers  printed  in  the  city  of  Columbus;  and  the  court 
may  make  all  necessary  orders  for  the  return  of  process,  and  the  trans- 
mission of  papers  and  files  of  said  court,  to  and  from  the  place  of  hold 
ing  said  special  term. 

(35.)  Sec.  II.  That  process  issuing  out  of  the  supreme  court  shall 
be  directed  to  the  sheriff  or  other  proper  officer  of  the  county  when 
the  same  is  to  be  executed,  who  shall  serve  and  return  the  same :  Pro- 

1  Tho  amount  claimed  in  the  petition,  and  not  the  amount  found  due,  determines 
the  jurisdiction  of  tho  court  of  common  pleas.  Brunaugh  v.  WorU^f  6  Ohio  St.  Rep. 
679 ;  Jenney  v.  Orayf  5  Ohio  St.  Rep.  46,  50 ;  see  also  Norton  t.  Hart,  I  Ohio  Rep.  154. 

When  an  action  is  brought  against  a  postmaster  for  misconduct  in  office,  and  the 
damages  claimed  are  less  than  one  hundred  dollars,  such  action  may  be  commenced 
in  the  court  of  common  pleas.  In  such  case  a  justice  of  the  peace  has  no  jurlsdio* 
tion.     (See  p.  772,  sec.  10,  pt.  3.)     Ford  v.  Parker,  4  Ohio  St.  Kep.  576. 

Although  a  court  may  acquire  jurisdiction  of  pctrtie*  by  their  consent,  yet  a  court 
of  special  and  limited  jurisdiction  can  not,  as  such  court,  acquire  jurisdiotiuu  of  a 
anhjeet  matter  not  conferred  by  the  law  of  its  creation,  OiUiland  T.  d'he  Admwittraiot 
of  ikUcn,  2  Ohio  St.  Rep.  223. 


Harms  of  iopiems 
court. 
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vided,  that  the  crier  of  said  court  shall  have  power  to  serve  any  rule, 
order,  warrant,  notice,  or  citation,  issuing  out  of  said  court,  and  shall 
receive  the  same  fees  therefor,  as  other  officers  are  entitled  to  for  the 
like  services. 

That  section  two  of  the  act  to  which  this  is  amendatory,  he,  and  the 
same  is  hereby  repealed. 

An  Act  to  amend  the  sixteenth  section  of  an  act,  entitled, "  an  act  relating  to  the  or-  Onrwen's   B.  S., 
ganization  of  courts  of  jostioe,  and  their  powers  and  daties/'  passed  Febroary  10,  1706. 
1852. 

[AuMdMdl  foot  4fM<Jfarefc  17, 1866.    68  vol.  fibil.  26.] 

(36.)  SsonoN  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State  of  ^  amended  aad 
OhiOf  That  in  every  instance  where  a  judge  of  the  court  of  common  pleas  is  took  e«BBct  Jura^ 
or  shall  be  interested  in  the  event  of  any  cause,  proceeding,  motion  or  mat-  ^^  **»  **^ »  ^"^ 
ter  pending  before  the  said  court,  in  anv  county  or  his  district,  or  when  there  ^^j^eedings 
shall  not  be  a  quorum  of  the  judges  of  the  district  court  of  any  district,  by  where  Judge  of 
reason  of  interest,  on  affidavit  of  either  part^  to  said  cause,  proceeding,  mo-  f^j^jj^^^jj^  ** 
tion  or  matter  pending,  or  his  counsel,  snowing  the  fact  of  such  interest,  it  , " 
shall  be  the  duty  of  the  clerk  of  said  court  to  enter  upon  the  docket  thereof, 
an  order  directing  that  the  papers  and  all  matters  belonging  to  said  cause, 
motion,  proceeding  or  matter  pending,  in  which  said  judge  of  the  court  or 
common  pleas,  or  of  said  district  court,  is  interested,  if  in  the  district  court, 
shall  be  transmitted  to  the  clerk  of  the  court  of  a  county  of  one  of  the  ad- 
joining districts ;  if  in  the  court  of  common  pleas,  then  to  the  clerk  of  the 
court  of  common  pleas  of  an  adjoining  county  of  another  subdivision,  where 
practicable  of  the  same  district;  where  not,  then  to  an  atyoining  county  of 
another  district ;  and  when  a  copy  of  said  docket  entry,  together  with  all  the 
files  belonging  to  said  cause,  motion,  proceeding  or  matter  pending,  shall  be 
filed  with  the  clerk  of  the  court  to  whom  the  same  may  be  transmitted,  said 
clerk  shall  docket  said  cause,  motion,  proceeding  or  matter  pending,  and 
thereupon  the  same  shall  proceed  to  final  Judgment  or  determination,  m  all 
respects  as  though  the  same  had  been  originally  commenced  in  said  court 
last  mentioned.^ 

Seo.  II.  That  the  sixteenth  section  of  the  act  "relating  to  the 
organization  of  courts  of  justice,  and  their  powers  and  duties,"  passed 
February  nineteen,  one  thousand  eight  hundred  and  fifty-two,  be  and 
the  same  is  hereby  repealed. 


An  Act  to  amend  an  act  entitled  "  an  act  to  amend  the  seventh  section  of  an  act  en- 
titled  an  act  relating  to  the  organization  of  courts  of  justice,  and  their  powers  and  °^  ^^'^n.  Si 
duties,  passed  February  9, 1852,"  passed  March  17, 1856. 

[PosMd  March  6,  and  took  tffed  March  10, 1857.    bivoLSUU.  21.] 

(37.)  Sec.  1,  Be  it  enacted  hy  tJie  General  Assembly  of  the  State  of  Sune. 
OAu),  That  where  any  cause,  proceeding,  motion,  or.  matter  pending,  has 
been  removed  from  the  county  in  which  the  same  was  originally  pend- 
ing, under  the  provisions  of  tne  act  to  which  this  is  an  amendment,  and 
it  shall  appear  to  the  clerk  of  the  court  to  which  said  cause  has  been 
removed,  from  the  certificate  of  the  secretary  of  state,  that  the  judge 
who  is  a  party  to,  or  is  interested  in  said  cause,  is  not  an  incumbent  of 

1  Where  it  appeared  ftt>m  the  record  that  two  of  the  judges  were  interested  in  tha 
trent  of  a  proceeding  to  appropriate  land  to  the  use  of  a  railroad,  the  proceeding  was 
lerersed.     Oregory  y.  0.  0.  &  C,  R,  B.  Co.,  4  Ohio  St.  Rep.  675. 

In  KfuxffM  T.  Gmant,  2  Ohio  Rep.  26,  it  was  held  that  the  facts  showing  tha  lat«r* 
est  of  the  Judge  should  appear  in  the  certificate. 

Under  former  laws,  where  the  judges  of  the  court  of  common  pleas  were  lo  later- 
ested  that  a  quorum  could  not  sit  to  Uke  proof  of  a  will,  it  was  held  that  the  ease 
eould  not  be  eertified  to  the  supreme  oourt  for  Uking  such  prqof,  it  not  then  being  a 
proceeding  of  an  adTersary  character.  Hunter**  WiU,  6  Ohio  Rep.  499.  An  appUoa- 
tion  to  redeem  land  sold  for  Uzes  was  held  to  be  of  the  nature  of  a  suit  or  action, 
and  might  therefore  be  so  certified  up.  Btncmm  r.  BoughUmf  JWnwr  v.  Boughion,  5 
Ohio  Rep.  828.  The  associate  judges  of  the  court  of  eommon  pleas  were  not  dif- 
qualifled  from  interest  to  tey  a  cause  in  which  the  commlssionen  of  the  countj  were 
plaintiffs,  and  money  of  the  county  the  subject  of  oontroverqr.  Oommimifmert  </  Chr^ 
mtmt  Comty  v.  Ljftl;  8  Ohio  Rep.  289* 
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*'  office,  it  shall  be  the  duty  of  the  clerk  of  the  court  to  which  said 
'd^bse  has  been  so  remoyed,  to  certify  the  same,  with  all  papers,  files 
and  journal  entries,  back  to  the  court  in  the  county  where  the  same  was 
originally  commenced,  for  final  hearing  and  determination,  as  though 
the  same  had  never  been  removed  from  said  county. 

An  Act  to  amend  an  act,  passed  March  6,  1857,  entitled  "  an  act  to  amend  an  act  en« 
titled  an  act  to  amend  the  seventh  section  of  an  act  entitled  an  act  regulating  the 
organization  of  courts,  and  their  powers  and  duties,  passed  February  9, 1852,"  passed 
March  17, 1856. 

lPam9d  and  took  ^«el  March  10, 1857.    5i  vol  BtaL  28.} 

When  prooed^  (^8.)  Seo.  I.  Be  it  enacted  hy  the  General  Aisemhly  of  the  State  of 
Mrtion  took  ef-  ^^^^  rp|^^|.  ^^  ^^^^  passed  March  6,  1857,  entitled  "an  act  to  amend  an 
act  entitled  an  act  to  amend  the  seventh  section  of  an  act  entitled  an  act 
regulating  the  organization  of  courts,  and  their  powers  and  duties," 
passed  February  9,  1852,  passed  March  17,  1856,  shall  take  efiect  from 
and  after  the  passage  of  this  act. 

Seo.  II.     This  act  shall  take  effect  from  and  after  its  passage. 

An  Act  creating  the  office  and  fixing  the  compensation  of  a  messenger  of  the  supreme 
court  of  the  state  of  Ohio. 

[Famed  and  t4>ok^eet  April  12, 1858.    65  vol  8taL  15i.} 

Appoitttment  and      (39.)  Sec.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 

wMgereof  8u-°***"  OhiOy  That  the  supreme  court  of  the  state  of  Ohio  shall  appoint  ames- 

preme  court.        senger,  whose  duty  it  shall  be  to  attend  the  seswons  of  said  court,  and 

penorm  such  duties  as  Said  court  shall  direct.     Said  messenger  shall 

receive  for  his  services  during  the  time  actually  employed  in  attanding 

on  said  court,  two  dollars  per  day,  to  be  paid  out  of  the  state  treasury 

on  the  order  of  the  auditor  of  state,  d 

.^rtiflcate  of  ler-      (40.)  Seo.  II.     That  no  Order  shall  be  given,  as  aforesaid,  until  said 

^*<*-  messenger  produce  a  certificate  from  one  of  the  judges  of  said  court, 

certifying  the  number  of  days  the  said  messenger  has  been  employed. 

This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

a 

8UPEBI0B  COURTS. 

An  Act  to  establish  the  superior  court  of  Cincinnati. 
[Pamod  AprU  7, 1854.    62  vol.  BUU.  34.] 

Superior  court.  SiC.  1.     Bo  it  enacted  by  the  General  Aaoemhhf  of  the  State  of  OhiOf  That  there  shall 

Cincinnati.  bo,  and  hereby  is  established  within  the  city  of  Cincinnati,  in  the  county  of  Hamil- 

ton, a  court  of  record,  which  shall  be  styled  "  the  superior  court  of  Cincinnati," 
and  which  shall  consist  of  three  judges. 

Election  of  Judges,  Sio.  2.  The  said  judges  shall  be  elected  by  the  electors  of  the  city  of  Cincinnati. 
They  shall  be  voted  for  on  one  ballot.  The  first  election  for  said  judges  shall  be  held 
in  that  city  on  the  first  Monday  of  May,  A.  D.  1854.    The  judges  of  said  superior 

Term  of  office.  court  shall,  immediately  after  the  first  election  under  this  act,  be  classified,  by  lot, 
so  that  one  shall  hold  for  the  term  of  three  years,  one  for  £our  years,  and  one  for 
five  years;  and  at  all  subsequent  elections,  the  term  of  each  of  said  judges  shall  be 
for  five  years.  Elections  shall  be  held  for  the  successors  of  said  judges,  on  the  first 
Monday  of  April  of  each  year  in  which  the  term  of  any  such  judge  may  expire;  and 

Taoancy  in  case  the  office  of  said  judges  shall  become  vacant  before  the  expiration  of  the 

regular  term  for  which  he  was  elected,  the  vacancy  shall  be  filled  by  appointment  by 
the  governor,  until  a  successor  is  elected  and  qualified ;  and  such  successor  shall  be 
elected  for  the  unexpired  term,  on  the  first  Monday  of  April  that  occurs  more  than 
thirty  days  after  the  vacancy  shall  have  happened. 

The  election.  Sec.  3.     The  election  for  said  judges  shall  be  held  within  the  city  of  Cincinnati, 

and  the  poll  books  retpmed,  and  abstracts  and  certificates  of  eleciions  made  out  as 
provided  for  municipal  elections  in  cities  and  incorporated  villages;  and  said  certffi* 
cates  shall  be  transmitted,  by  the  clerk  or  recorder  making  the  same,  to  the  gov- 
•mor,  who  shall  issue  commissions  to  the  persons  elected. 

As  amended  and      Skc.  4.    The  said  judges  shall  be  residents  of  Hamilton  county,  but  may  residt 

lO*Ma?ii7  ^^^  without  the  limits  of  the  city  of  Cincinnati ;  they  shall  take  the  same  oath,  and  b« 
*       *   '  ^*      '  removed  for  the  same  causes,  as  judges  of  the  oonrt  of  common  pleas. 

U)  Repealed,  62  v.  89.    Supplied,  Sup.  280. 
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8ko.  5.    The  said  ooart  shall  haye  a  seal,  to  be  proyided  by  the  secretary  of        e,  Soal  of  court. 
St  the  expense  of  the  state,  having  the  same  device  as  the  seal  of  the  court  of  Com- 
mon pleas,  except  that  there  shall  be  engraved  around  the  margin  thereof,  the  words 
"  superior  court  of  Cincinnati,"  instead  of  the  words  ''  common  pleas  of  the  county 
of ." 

Sbc.  6.  The  clerk  of  the  court  of  common  pleas  of  Hamilton  county  shall  be  the  The  clerk, 
clerk  of  said  court.  The  county  commissioners  of  Hamilton  county  may  require 
said  clerk,  in  addition  to  the  bond  now  required  by  law,  an  additional  bond,  in  not  Bond, 
loss  than  ten  thousand  dollars,  nor  more  than  fifty  thousand  dollars,  conditioned  that 
be  will  truly  and  faithfully  pay  over  all  moneys  that  may  be  by  him  received  in  his 
official  capacity  as  clerk  of  said  superior  court  of  Cincinnati,  and  that  he  will  enter 
and  record  all  the  orders,  decrees,  judgments,  and  proceedings  of  said  court,  which 
ho  may  by  law  be  required  to  enter  and  record,  ana  faithfully  and  impartially  dis- 
charge and  jperform  all  the  duties  of  said  office. 

Sbo.  7.  fiheriffs,  coroners,  and  constables  shall  be  bound  to  attend  said  court.  Ministerial  offl- 
preserve  order,  and  execute  and  return  its  process,  as  they  are  required  to  do  in  the  cers. 
court  of  common  pleas ;  and  all  laws  now  in  force,  or  which  may  be  enacted,  pre- 
scribing the  duties  and  liabilities  of  such  officers,  and  the  mode  of  proceeding  against 
them,  or  either  of  them,  for  any  neglect  of  official  duty,  allowing  fees,  and  providing 
for  the  collection  thereof  in  the  court  of  common  pleas,  shall  be  held  and  deemed  to 
extend  to  the  said  superior  court  of  Cincinnati,  unless  the  same  are  or  shall  be  plainly 
inapplicable. 

Sko.  8.     The  said  superior  court  of  Cincinnati  shall  be  held  at  the  court  house,  in  Where  court  lield 
the  city  of  Cincinnati,  or  at  such  other  convenient  place  in  the  said  city  as  the  com- 
miesionors  of  Hamilton  county  shall  provide. 

Sbc.  9.  The  terms  of  said  court  shall  commence  on  the  first  Monday  of  every  Terms, 
month,  except  the  months  of  July,  August,  and  September,  in  which  months  terms 
may  be  held,  if  directed  by  said  court,  at  general  term ;  and  the  terms  thereof  shall  be 
respectively  called  after  the  different  months  in  which  they  are  held,  and  they  may 
be  continued  and  held  from  the  time  of  their  commencement  every  day,  Sundays 
excepted,  until  and  including  the  last  Saturday  before  the  first  Monday  of  the  next 
month. 

Sbc.  10.    The  judges  of  said  court  may  adjourn  the  same  on  any  day  previous  to  Adjournments* 
the  expiration  of  the  term,  for  which  the  same  may  be  held,  and  also  from  any  one 
"day  in  the  term,  over  to  any  other  day  in  the  same  term,  if  in  their  opinion  the  busi- 
ness of  the  court  will  admit  thereof. 

Sbc.  11.    In  ease  said  court  shall  not  be  formed  at  any  time,  or  any  term  thereof  Same, 
shall  be  interrupted  by  reason  of  the  non-attendance  of  all  or  any  of  the  judges 
thereof,  it  shall  be  lawful  for  the  clerk  of  the  said  court  to  adjourn  the  same,  from  day 
to  day,  or  )intil  the  next  term,  and  all  process  and  other  proceedings  shall  be  contin- 
ued over  accordingly. 

Sbc.  12.    A  general  term  of  said  court  may  be  held  by  any  two  of  the  three  judges  General  and  sp» 
thereof,  and  a  special  term  by  any  one  of  them ;  and  general  and  special  terms,  one  <>^  terms, 
or  more  of  them,  may  be  held  at  the  same  time,  as  the  judges  of  said  court  may  direct. 

Sbc.  13.    The  special  terms  of  said  court  shall  be  held  for  the  trial  of  causes,  and  Same, 
for  the  hearing  of  motions ;  all  petitions  in  error  shall  be  argued,  or  submitted,  and  Decisions, 
decided  in  the  said  court,  at  a  general  term  thereof.    The  concurrence  of  two  judges 
«hall  be  necessary  to  pronounce  a  judgment  at  the  general  term.    If  the  requisite 
number  of  judges  do  not  concur,  the  matter  shall  be  re-heard. 

Sbc.  14.    The  said  superior  court  of  Cincinnati  shall  have  original  jurisdiction,  JurirHcttoa 
where  the  sum  or  matter  in  dispute  exceeds  the  jurisdiction  of  justices  of  the  peace, 
CO  hear,  try  and  determine,  according  to  law,  the  following  actions : 

1st.  Actions  for  the  recovery  of  real  property,  or  of  an  estate,  or  interest  therein  ; 
for  the  partition  of  real  property;  for  the  sale  of  real  property  under  a  mortgage,  lien, 
«r  other  charge  or  incumorance,  when  the  subject  of  the  action  shall  be  situated  within 
the  city  of  Cincinnati. 

2d.  Actions  to  compel  the  specific  performance  of  a  contract  for  the  sale  of  real  es- 
tate, where  all  the  defendants,  or  any  of  them,  reside  in  the  city  of  Cincinnati. 

8d.  Actions  for  the  following  causes,  where  the  cause,  or  some  part  thereof,  arose 
in  the  city  of  Cincinnati,  to- wit:  Actions  for  the  recovery  of  a  fine,  forfeiture  or  pen- 
alty ;  and  when  it  is  imposed  for  an  offense  committed  on  a  river  or  road  which  bounds 
the  city  of  Cincinnati,  the  action  may  be  brought  in  said  court,  provided  the  offense 
was  committed  opposite  the  city  of  Cincinnati ;  also,  the  actions  enumerated  in  classes 
second  and  third  of  section  forty-seven  of  the  code. 

4ih.  Actions,  other  than  those  enumerated  in  said  sections  forty-five,  forty-six  and 
forty-seven  of  the  code,  brought  against  a  corporation,  created  by  the  laws  of  this 
state,  which  is  situated  in  the  city  of  Cincinnati,  or  has  its  principal  office  or  place 
of  business  therein;  and  if  such  corporation  be  an  insurance  company,  actions 
against  the  same,  where  the  cause  of  action,  or  some  part  thereof,  arose  in  said  city 
of  Cincinnati,  unless  in  the  case  of  any  corporation  created  by  a  law  of  this  state, 
the  charter  prescribes  a  place  where  alone  a  suit  against  such  corporation  may  be 
brought. 

6th.  Actions  against  a  railroad  company,  or  an  owner  of  a  line  of  mail  stages  or 
other  coaches,  which  passes  through  or  into  the  city  of  Cincinnati,  for  an  injury  to 
ftrson  or  property  noon  the  road  or  line,  or  upon  a  liability  as  a  carrier. 
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6th.  Actions,  other  than  those  mentioned  in  sections  forty-five,  forty-six  and  forty- 
seven  of  the  code,  against  a  turnpike  road  company,  any  part  of  which  lies  in  the  city 
of  Cincinnati,  or  passes  into  or  touches  at  said  city. 

7th.  Actions,  other  than  those  enomeratcd  in  sections  forty-five,  forty-six  and 
forty-seven  of  the  code  of  procedure,  brought  against  a  nonresident  of  this  state,  oi 
a  foreign  corporation,  where  property  of,  or  debts  owing  to,  said  defendant  may  be 
found  in  the  city  of  Cincinnati,  or  where  said  defendant  may  be  found  in  the  city 
of  Cincinnati;  and  if  said  defendant  be  a  foreign  insurance  company,  actions 
brought  against  the  same,  where  the  case,  or  some  part  thereof,  arose  in  the  city  of 
Cincinnati. 

8th.  Every  other  action,  where  the  defendant,  or  some  one  of  the  defendants,  re- 
side or  may  be  summoned  in  the  city  of  Cincinnati,  except  applications  for  divorc« 
and  alimony,  or  for  alimony. 
Summons.  ggo,  15.     Where  any  of  the  above  enumerated  actions  is  rightly  brought  in  said 

court,  a  summons  shall  bo  issued  to  any  county,  against  one  or  more  of  the  defend- 
ants, at  the  plaintiff* 's  request. 
Jurisdiction.  Ssc.  16.     Said  court,  at  special  term,  shall  have  the  same  power  to  vacate  or  modify 

its  own  judgments  or  orders,  rendered  at  a  special  term,  and  to  enter  judgments  by 
confession,  as  is  or  may  be  vested  by  law  in  courts  of  common  pleas. 
Error  to  general       SeC'  17.    A  judgment  rendered,  or  final  order  made  by  said  superior  court  of  Cin- 
terms.  cinnati,  at  special  term,  may  be  reversed,  vacated  or  modified  by  said  superior  court 

at  general  term,  for  errors  appearing  in  tlie  proceedings  at  special  terms,  or  by  excep- 
tions taken  in  accordance  witn  article  5,  title  9,  of  the  code  of  civil  procedure.  The 
proceedings  to  obtain  such  reversal,  vacation  or  modification,  shall  be  by  petition,  to 
DC  entitled  "  petition  in  error,"  and  shall  be  the  same  as  those  provided  by  the  eod« 
of  civil  proceaure  upon  petitions  in  error,  except  that  it  shall  not  be  necessary  to  file 
with  the  petition  a  transcript  of  the  proceedings,  as  required  by  section  517  of  the 
code;  but  the  petition  in  error  shall  be  heard  upon  the  original  files,  pleadings  and 
proceedings;  and  the  said  si^perior  court,  at  a  general  term  thereof,  shall  have 
the  power  to  render  such  judgment  as  should  have  been  rendered  at  special  term,  or 
remand  the  cause  to  the  special  term  for  judgment,  and  upon  such  judgment  execution 
may  issue,  as  upon  original  judgments. 
Process.  Sec.  18.    The  process  of  the  said  court  shall  have  the  seal  affixed,  and  be  tested, 

directed,  served,  and  returned,  and  be  in  form  as  is  or  may  be  provided  for  the  pro- 
cess of  the  court  of  common  f  eas,  varying  only  in  the  style  of  the  court,  and  to  con- 
form, as  far  as  may  bo  necessary,  to  its  terms. 
Dockets ;  prac-  Sec.  19.     The  said  superior  court  of  Cincinnati  shall  have  full  power  to  classify  and 

tice ;  masters,        distribute  the  business  therein  as  may  be  necessary ;  to  make  rules  and  regulations  for 
^'^  practice  therein ;  to  appoint  masters,  receivers,  and  other  officers  necessary  to  facili- 

tate its  business ;  to  direct  as  to  the  modes  of  proceeding  by  or  before  said  officers, 
and  to  tax  costs. 
What  laws  appli-  Sec.  20.  All  laws  now  in  force,  or  which  may  hereafter  be  enaoted,  conferring 
cable  to  the  pow-  jurisdiction,  in  the  actions  above  enumerated,  upon  the  courts  of  common  pleas  or  dis- 
m^etc,  of  the  triot  courts,  giving  them  power  to  hear  and  determine  such  cases,  and  to  preserve 
^'^^°'^^*  order  and  punish  contempt,  reeulating  their  practice  and  forms  of  process,  prescribing 

the  force  and  effect  of  their  judgments,  orders,  or  decrees,  and  authorizing  or  directing 
the  execution  thereof,  shall  be  held  and  deemed  to  extend  to  the  said  superior  court 
of  Cincinnati,  as  fully  as  they  extend  to  the  said  courts  of  common  pleas  and  district 
courts,  unless  the  same  be  inconsistent  with  this  act  or  plainly  inapplicable ;  and  the 
said  superior  court  of  Cincinnati,  in  respect  to  the  form  and  manner  of  all  pleading? 
therein,  and  the  force  and  effect  of  its  judgments,  orders,  or  decrees,  shall  be  deemed 
and  held  a  court  of  general  jurisdiction ;  and  said  court,  at  general  terms,  shall  sigr 
bills  of  exceptions,  if  required,  the  same  as  is  provided  for  in  trials  before  the  district 
court  of  Ohio. 
Error  to  supreme  Sec.  21.  A  judgment  rendered  or  final  order  made  by  said  superior  court  of  Gin 
^*'^*  cinnati,  at  a  general  term  thereof,  may  be  reversed,  vacated,  or  modified  by  the  sa 

preme  court,  for  errors  appearing  on  the  records ;  but  the  petition  in  error  in  sucb 
case  can  be  filed  only  by  leave  of  the  supreme  court,  or  a  judge  thereof,  in  the  samo 
manner  and  within  the  same  time  as  is  now  or  may  be  hereafter  provided  for  rovers 
ing,  vacating,  or  modifying  the  final  judgments,  orders,  or  decrees  of  district  oourt> 
of  this  state. 
Jorors  «Seg.  22.    Six  hundred  judicious  persons,  having  the  qualifications  of  electors,  shaL 

be  annually  selected  in  the  city  of  Cincinnati,  to  serve  as  petit  jurors  of  the  superior 
court  of  Cincinnati  for  the  ensuing  year.  They  shall  be  apportioned,  by  the  clerk  of 
said  court,  to  the  several  wards  of  said  city,  in  proportion  to  the  number  of  white 
male  inhabitants  of  the  age  of  twenty-one  years  in  each  ward ;  and  the  apportionment 
to  each  ward  shall  be  published  in  said  ward,  for  the  same  time  and  in  the  same  man- 
ner as  notice  for  the  election  of  city  officers  is  now  or  may  be  hereafter  required  by 
law  to  be  published ;  and  the  clerk  of  said  court  shall  certify  said  apportionment  of 
jurors  to  the  mayor  of  said  city,  at  least  thirty  days  previous  to  said  city  election  ;  and 
the  judges  of  election,  in  their  respective  wards,  shall,  on  the  first  Monday  of  April  in 
each  year,  select  the  number  apportioned  to  their  respective  wards  from  among  the 
electors  of  such  ward  having  the  qualifications  of  jurors  ;  and  in  all  other  respects 
the  laws  now  in  force  governing  the  summoning  special  venires,  impanneling,  chal- 
lenging, swearing,  and  payment  of  petit  jurors,  shall  apply  to  jurors  of  the  snperiot 
eoort  of  Cinoinnatii  unless  the  same  are  inconsistent  witn  this  act,  or  plainly  iiiap- 
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plicable ;  except  the  jurors  of  the  superior  court  of  Cincinnati  shall  be  paid  out  of  the 
city  treasury  of  Cincinnati  in  such  cases  as  they  would  otherwise  be  paid  out  of  the 
eounty  treasury ;  and  jury  fees  collected  by  the  sheriff  in  that  court,  shall  be  paid  into 
the  city  treasury  of  Cincinnati :  Provided,  that  jurors  for  the  present  year,  and  until 
ttie  May  term,  1855,  shall  be  selected  and  summoned  for  said  court,  in  such  manner 
ind  at  such  time  as  said  court  shall  direct. 

Sic.  23.    The  judges  of  the  said  court,  in  the  exercise  of  the  jurisdiction  hereby  Chamber  jurlsdio 
inferred,  and  in  granting  remedial  writs  and  orders,  shall,  in  the  recess  of  said  tlon. 
•ourt,  hare  the  same  power  and  authority  as  the  judges  of  the  court  of  common 
pleas. 

S«c.  24.    The  judges  of  the  superior  court  of  Cincinnati,  shall  each  be  entitled  to  Salary, 
receive  annually,  the  sum  of  fifteen  hundred  dollars,  payable  in  equal  installments  at 
the  state  treasury,  on  the  second  Monday  of  May,  second  Monday  of  August,  second 
Monday  of  November,  and  second  Monday  of  February. 

Sec.  25.  The  city  council  of  Cincinnati,  in  addition  to  the  salary  provided  for  in  Same, 
section  twenty-four,  shall  pay  out  of  the  treasury  of  said  city,  to  each  of  the  judges 
of  the  superior  court  of  Cincinnati,  for  their  services  respectively,  the  sum  of  not 
less  than  two  thousand  dollars,  annually,  at  the  discretion  of  said  city  council  of  Cin- 
cinnati, the  same  to  be  paid  quarter  yearly,  in  e(^ual  proportions  :  and  when  the  sal- 
ary shall  be  once  fixed,  the  same  shall  not  be  increased  or  diminished  during  the 
residue  of  the  term  of  office  of  the  said  judges.  And  to  pay  the  said  salaries  the  said 
sity  council  shall  have  power  to  levy  and  collect  a  tax  on  the  real  and  personal  prop- 
erty in  said  city,  as  the  same  has  bepn  or  shall  be  appraised  and  returned  on  a  grand 
levy  of  the  state,  d 

Sec.  26.    Repealed  and  supplied:  see  post  act  of  March  17,  1856,  in  this  note. 

Sbc.  27.     If  all  the  judges  of  said  court  shall  be  interested  in  the  event  of  any  ac-  Gases    in    which 
Uon  pending  before  them,  the  same  shall  be  removed  for  trial  into  the  court  of  com-  judges  Interested, 
mon  pleas  of  Hamilton  county,  under  an  order  of  said  court ;  and  if  two  of  the 
judges  of  said  court  shall  be  interested  in  the  event  of  any  petition  in  error  pending 
in.  said  court,  the  same  may  be  reserved  and  sent  to  the  supreme  court  for  its  decision, 
tnder  an  order  of  said  court. 

Sec.  28.    This  act  shall  be  in  force  firom  and  after  its  passage. 

An  Act  to  amend  "an  act  to  estabUsh  the  superior  court  of  Cincinnati,"  passed  7th  of  April,  02  Laws,  84. 

1854. 

[AuMd  Felfnutry  10,  and  took  ^ect  May  1, 1857.     64  vol.  8UiL  11.] 

Sec.  1.     Be  it  enacted  by  the  Qeneral  Amemhly  of  the  State  of  Ohio,  That  whenever  a  OnseB  maybe  con* 
jury  shall  have  been  impanneled  for  the  trial  of  any  case  in  the  superior  court  of  tinned  alter  im* 
Cincinnati,  and  it  shall  be  deemed  proper  in  the  discretion  of  the  court,  by  reason  of  Pw»>*®lioK  of  Juiy. 
the  approaching  termination  of  any  term  of  said  court,  to  continuaand  adjourn  such 
trial  to  next  succeeding  term,  it  shall  be  lawful  for  the  court  to  oraer  and  direct  that 
the  trial  be  adjourned,  and  the  jury  attend  on  a  day  to  be  specified  in  the  next  suc- 
oeeding  term,  on  which  day  the  jury  shall  be  called  and  the  case  proceed  and  be  dis- 
posed of,  as  if  the  trial  had  commenced  at  such  succeeding  term. 

Sec.  2.     That  it  shall  be  lawful  for  any  judge  of  the  superior  court  of  Cincinnati  Questions  may  be 
sitting  in  special  term,  to  reserve  and  adjourn  for  the  decision  of  the  said  court  in  reserved  t>rgenfir> 
general  term  any  questions  of  law  or  fact  arising  in  any  case  upon  the  record,  or  ^  *®"^ 
upon  evidence  in  writing,  and  when  the  decision  of  such  questions  authorizes  or  re- 
quires a  final  order  or  judgment,  the  same  may  be  entered  by  the  court  in  general 
term,  and  either  party  shall  have  the  same  right  of  exception,  or  review  on  error,  as 
if  the  case  had  been  remanded,  the  order  or  judgment  entered  at  special  term,  and 
tMBcn  there  excepted  to,  and  affirmed  at  the  general  term. 

Sec.  3.     That  the  superior  court  of  Cincinnati  in  addition  to  the  actions  enumerated  68  Laws,  36 
in  section  fourteen  of  the  act  to  establish  the  superior  court  of  Cincinnati,  passed 
April  7,  1854,  shall  have  original  jurisdiction  where  the  sums  or  matter  in  dispute  Jurisdictiou    and 
exceeds  the  jurisdiction  of  justices  of  the  peace  to  hear,  try,  and  determine  according  power  extended, 
to  law,  the  following :    1.  Actions  in  the  nature  of  creditor's  bills  in  aid  of  execution 
brought  by  a  judgment  creditor,  who  has  obtained  a  judgment  in  the  said  court  to 
subject  any  interest  of  the  judgment  debtor  in  lands  situate  in  Hamilton  county,  to 
the  payment  of  such  judgment.     2.  Actions  of  replevin  where  the  defendant,  or  one 
of  several  defendants  is  found  in  the  city  of  Cincinnati,  and  the  property  is  found  in 
the  county  of  Hamilton. 

An  Act  to  am^nd  an  act  to  establish  the  superior  court  of  Ciudnnatl,  passed  April  7, 1864. 
Famed  and  tooJe  effedL  Iforcft  17,  1856.    63  rot.  QaL  24.] 

Sec.  1.     Be  it  enacUd  by  the  Qeneral  Anemhly  of  the  State  of  Ohio,  That  the  parties  Acta  amended, 
to  any  suit  at  common  law,  or  in  chancery,  or  to  any  civil  action,  pending  in  Bemoval  of  oases 
the  court  of  common  pleas  of  Hamilton  county,  at  the  date  of  the  said  act  to  which  from  common 
this  is  an  amendment,  and  still  {pending  therein,  of  which  the  saia  superior  court  of  pleas  of  Hamilton 
Cincinnati,  would  have  jurisdiction,  if  originally  commenced  therein,  may,  by  writ-  ^Jf^5  '^^^ 
ten  consent,  signed  by  themselves  or  their  attorneys,  remove  the  same  to  the  said  m^^, 
•uperior  court  of  Cincinnati.    The  clerk  of  the  court  of  common  pleas,  upon  the  ap- 
(a)  Bepualed,  59  V.  47.    KcvlvuJ,  bup.  2:>U. 


Digitized  by 


Google 


392  COURTS— OEGANIZATION.  [CHAV 

plication  to  remove,  shall  make  out  a  statement  ander  seal,  of  the  doeket  entries  in 
such  case,  with  a  statement  of  his  costs,  and  deliver  the  same,  with  all  the  original 
papers  in  the  cause,  to  the  parties  or  their  attorneys,  taking  their  receipt  for  the 
a^me ;  and  upon  the  filing  of  said  papers,  with  the  written  agreement  to  remo\  e, 
with  the  clerk  of  said  superior  court,  he  shall  forthwith  docket  the  cause,  and  the 
same  shall  thenceforth  be  considered  in  said  court,  and  be  proceeded  in,  as  if  the 
same  had  been  originally  commenced  in  that  court,  having  regard  to  the  former  pro- 
ceedings, the  agreement  to  remove,  and  the  costs  before  accrued,  in  the  final  record| 
as  may  be  right  and  proper ;  and  when  such  cause  is  removed  from  the  court  of  com- 
mon pleas,  as  aforesaid,  the  clerk  shall  enter  such  removal  on  his  docket,  and  from 
thenceforth  the  said  cause  shall  not  be  considered  in  that  court. 
Section  repealed.  Ssc.  2.  That  the  twenty-sixth  section  of  said  act  **  to  establish  the  superior  court 
of  Cincinnati,"  be  and  the  same  is  hereby  repealed.  But  such  repeal  shall  not  affect 
any  cause  heretofore  transferred  from  said  court  of  common  pleas  to  said  superior 
oonrt  of  Cincinnati. 

An  Act  in  relation  to  a  change  of  venue. 
[PMMd  FAmw^  10,  amd  look  ^mi  Mag  1, 1867.    64  9oL  SUmL  10.] 

^^  SiO.  1.     Be  it  enacted  by  the  General  Aeeembly  of  the  J^te  of  Ohio,    That  in  all 

raDeriOToouta       ^^^^^  ^^'^  pending,  or  that  may  hereafter  be  pending,  in  the  superior  court  of  any 

*^  '      city  or  county,  whether  such  court  now  exists,  or  shaU  hereafter  be  created,  in  which 

it  shall  be  made  appear  to  the  court  that  a  fair  .and  impartial  trial  can  not  be  had 

in  the  county  where  the  suit  is  pending^  the  court  may  change  the  place  of  trial  by 

t     -n    a     >®i^<^i°8  ^®  ^^^  ^o  the  superior  court  of  some  other  city  or  county,  or  to  a  court  of 

l^^seo!  6^         common  pleas  of  some  other  county,  and  may  make  all  proper  orders  for  that  pur- 

^^  pose ;  and  after  the  papers  and  a  certified  transcript  of  the  proceedings  of  the  court 

ordering  the  change  of  venue  shall  have  been  filed  in  the  clerk's  office  of  the  court  to 

which  the  case  dhall  be  sent  as.aforesaid,  the  latter  court  shall  proceed  therein  as  in 

oases  originally  commenced  in  such  latter  court :  Provided,  tnat  the  case  shall  be 

Tobesentto^MT-  gexit  to  the  nearest  superior  court  or  court  of  common  pleas,  unless  for  good  cause 

est  county  unless.  gjjQ^^^  i\^q  court  ordering  the  change  of  venue  shall  deem  it  proper  to  send  it  to 

>  other. 


An  Act  to  establish  the  superior  oonrt  of  Montgomery  county. 
[Pa«Md  and  took  ^eot  March  20, 1866.    63  vol.  fio/.  38.] 

Superior  court  of       ^'^*  ^*    -^  ^  enacted  hjf  the  General  Aeeemhly  of  the  State  of  Ohio,  That  there  shall 

Montgomery  be,  and  hereby  is,  established  within  the  county  of  Montgomery,  a  court  of  record, 

eounty.^How        which  shall  be  styled  "  the  superior  court  of  Montgomery  county,"  and  which  shall 

constituted.  i^e  held  by  one  judge,  who  shall  be  elected  by  the  electors  of  Montgomery  county, 

and  shall  hold  his  office  for  the  term  of  five  years. 

Election  of  Judge.  ^'^'  ^'  The  first  election  for  judge  of  said  court  shall  be  held  on  the  first  Monday 
of  June,  1856 ;  and  the  official  term  of  said  judge  shall  commence  on  the  first  day  of 
July,  1856 ;  all  subsequent  elections  for  judge  of  said  court  shall  be  held  on  the  second 
Tuesday  of  October  next  preceding  the  expiration  of  the  regular  term  of  any  such 
judge ;  and  in  case  the  office  of  any  such  judge  shall  become  vacant  before  the  expi- 
ration of  the  regular  term  for  which  he  shall  have  been  elected,  the  vacancy  shall  be 
filled  by  appointment  by  the  governor,  until  the  office  shall  be  filled  by  a  successor 
duly  elected  and  qualified,  and  in  case  a  successor  shall  not  have  been  previously 
elected,  such  successor  shall  be  elected  for  the  unexpired  term  on  the  second  Tuesday 
of  October  that  next  occurs  more  than  thirty  days  after  the  vacancy  shall  have  hap- 
pened. 

8eo.  8.  The  election  for  judge  of  said  court  shall  be  held  in  the  county  of  Mont- 
gomery, and  shall  be  oonducted  in  the  manner  prescribed  in  an  act  entitled  "an  act 
to  regulate  the  election  of  state  and  county  officers,"  passed  May  3,  1852,  except  that 
the  abstract  and  certificate  of  the  first  election  shall  oe  transmitted  by  the  clerk  of 
the  court  of  common  pleas  of  Montgomery  county,  to  the  governor,  who  shall  issue  a 
commission  to  the  person  elected. 

Oaths  and  remov-      Ssc.  4.     The  judge  of  said  court  shall  take  the  same  oath  and  be  removed  for  the 

aL  same  causes  as  judges  of  the  court  of  common  pleas. 

g^gj^  Seo.  6.     The  said  court  shall  have  a  seal,  to  be  provided  by  the  secretary  of  state, 

at  the  expense  of  the  state,  having  the  same  device  as  the  seal  of  the  court  of  com- 
mon pleas,  except  that  there  shall  be  engraved  around  the  margin  thereof,  the  words 
"superior  court  of  Montgomery  county,"  instead  of  the  words  "common  pleas  of 
the  county  of  — — ." 

Q^^  Seo.  6.    The  clerk  of  the  court  of  common  pleas  of  Montgomery  county  shall  be 

the  clerk  of  said  court  hereby  established ;  and  oesides  the  bond  now  requrod  of  him 

Band.  by  1&^»  shall  give  an  additional  bond,  in  not  less  than  ten  thousand  dollars,  nor  more 

than  thirty  thousand  dollars,  to  the  acceptance  of  the  commissioners  of  Montgomery 
county,  conditioned  that  he  will  truly  and  faithfully  pay  over  all  moneys  that  mny 
oe  by  him  received  in  his  official  capacity  as  clerk  of  said  superior  court  of  Mont- 
gomery county,  and  that  he  will  enter  and  record  all  the  orders,  decrees,  judgments 
and  OTOceedings  of  said  court,  w^ich  he  may  by  law  be  required  to  enter  und  recordi 
and  faithfully  and  impartially  discharge  and  perform  all  the  duties  of  said  office. 


Digitized  by 


Google 


32.J 


COURTS ORGANIZATION.  393 


Sec.  7.  SheriSs,  coroners  and  constables  shall  be  bound  to  attend  said  oonrt,  pre-  Of&oers. 
serve  order,  and  execute  and  return  its  process,  as  they  are  required  to  do  in  the  court 
of  common  pleas,  and  all  laws  now  in  force,  or  which  may  be  enacted,  prescribing 
the  duties  and  liabilities  of  such  officers  and  the  mode  of  proceeding  against  them,  or 
either  of  them,  for  any  neglect  of  official  duty,  allowing  fees,  and  providing  for  the 
collection  thereof  in  the  court  of  common  pleas,  shall  be  held  and  deemed  to  extend 
to  said  superior  court  of  Montgomery  county,  unless  the  same  are,  or  shall  be,  plainly 
inapplicable. 

Sec.  8.     The  superior  court  of  Montgomery  county  shall  be  held  at  the  court  house  Where  held. 
in  Dayton,  or  at  such  other  convenient  place  in  said  city,  as  the  commissioners  of 
Montgomery  county  shall  provide. 

Sec.  9.  The  terms  of  said  court  shall  commence  on  the  first  Monday  of  every  Tenns. 
month,' except  the  months  of  July,  August,  and  September,  in  which  months  terms 
may  be  held,  if  directed  by  said  court  at  any  previous  term,  and  the  terms  thereof 
shall  be  respectively  called  after  the  different  months  in  which  they  are  held,  and  they 
may  be  continued  and  held  from  the  time  of  their  commencement  every  day,  Sundays 
excepted,  until  and  including  the  last  Saturday  before  the  first  Monday  of  the  next 
month. 

Sec.  10.     The  judge  of  said  court  may  dispense  with  any  term  of  said  court,  AiiUoumments. 
adjourn  the  same  on  any  day  previous  to  the  expiration  of  the  term,  for  which  the 
same  may  be  held,  and  also  ft*om  any  one  day  in  the  term,  over  to  any  other  day  in 
the  same  term,  if  in  his  opinion,  the  business  of  the  court  will  admit  thereof. 

Sec.  11.    In  case  said  court  shall  not  be  held  at  the  time  appointed,  or  any  term  Kcmattendance  of 
thereof  shall  be  interrupted,  by  reason  of  the  nonattendance  of  the  judge  thereof,  judge, 
it  shall  be  lawful*  for  the  clerk  of  said  court  to  adjourn  the  same  from  day  to  day,  or 
until  the  next  term,  and  all  process  and  other  proceedings  shall  be  eontinued  over 
accordingly. 

Sec.  12.  The  said  superior  court  of  Montgomery  county  shall  have  the  lune  pow-  Jarisdictlon. 
ers,  authority,  and  original  jurisdiction  in  civil  actions  and  other  proceedings  as  by 
the  constitution  and  laws  have  been  or  may  be  conferred  upon  the  court  of  eommon 
pleas,  except  that  said  superior  court  shall  have  no  jurisdiction  in  criminal  or  bastardy 
cases,  nor  in  applications  for  divorce  and  alimony,  nor  for  alimony,  nor  for  the  benefit 
of  the  laws  for  the  relief  of  insolvent  debtors. 

Sec.  13.    Where  any  action  is  rightly  brought  in  said  superior  court,  a  summons  gammons, 
shall  be  issued  to  any  county  against  one  or  more  defendants,  at  the  plaintiff's  re- 
quest. 

Ssc.  14.    Said  court  shall  have  the  same  power  to  vacate  or  modify  its  own  judg-  Vacating  judg* 
ments  or  orders  during  or  after  the  term,  ana  to  enter  judgments  by  confession,  as  is,  ment. 
or  may  be,  vested  by  law  in  courts  of  common  pleas.  • 

Sec.  15.     The  process  of  the  said  superior  court  shall  have  the  seal  affixed  and  be  process, 
tested,  directed,  served  and  returned,  and  be  in  form  as  is  or  may  be  provided  for 
the  process  of  the  court  of  common  pleas,  varying  only  in  the  style  of  the  court,  and 
to  conform,  as  far  as  may  be  necessary,  to  its  terms. 

Sec.  16.    Said  superior  court  shall  have  full  power  to  classify  and  distribute  the  Bnlee  of  business 
business  therein  as  may  be  necessary ;  to  make  rules  and  regulations  for  practice  and  practice, 
therein ;  to  appoint  masters,  receivers,  and  other  officers  necessary  to  facilitate  its 
business ;  to  direct  as  to  the  mode  of  proceeding  by  or  before  said  officers,  and  to  tax 
costs. 

Sec.  17.    All  laws  now  in  force,  or  which  may  hereafter  be  enacted,  conferring  l^wb  Ibr  common 
powers,  authority  and  jurisdiction  in  civil  cases  and  other  proceedings,  upon  the  pleas  and  district 
courts  of  common  pleas,  or  district  courts,  giving  them  power  to  hear  and  determine  courts  to  extend  to 
oases  and  to  preserve  order,  and  punish  contempt,  regulating  their  practice  and  forms  ■"P®"**^  court, 
of  process,  prescribing  the  force  and  effect  of  their  judgments,  orders  or  decrees,  and 
authorizing  or  directing  the  execution  thereof,  shall  be  held  and  deemed  to  extend  to 
the  said  superior  court  of  Montgomery  county  as  fully  as  they  extend  to  the  said 
courts  of  common  pleas  and  district  courts,  unless  the  same  be  inconsistent  with  this 
act,  or  plainly  inapplicable ;  and  the  said  superior  court  of  Montgomery  county  in 
respect  to  the  form  and  manner  of  all  pleadings  therein,  and  the  force  and  effect  of 
its  judgments,  orders  or  decrees,  shall  be  deemed  and  held  a  court  of  general  juris- 
diction ;  and  said  court  shall  sign  bills  of  exceptions,  if  required,  the  same  as  is  pro-  Bills  of  exception. 
Tided  for  in  trials  in  the  courts  of  common  pleas. 

Seo.  18.    A  judgment  rendered,  or  final  order  made  by  said  superior  court  of  Unorstosupieme 
Montgomery  county,  may  be  reversed,  vacated  or  modified,  by  the  supreme  court,  for  oonrt. 
errors  appearing  on  the  record ;  but  the  petition  in  error  in  such  case  can  be  filed  only 
by  leave  of  the  supreme  court,  or  a  juage  thereof,  in  the  same  manner  and  within 
the  same  time  as  is  now,  or  may  be  hereafter  provided  for  reversing,  vacating  and 
modifying  the  final  judgments,  orders  or  decrees  of  the  courts  of  common  pleas. 

Sec.  19.  That  instead  of  one  hundred  and  eight,  there  shall  hereafter  be  annually  Jurors, 
apportioned  and  selected  in  the  county  of  Montgomery,  two  hundred  and  sixteen  ju- 
dicious persons,  having  the  qualifications  of  electors,  to  serve  as  grand  and  petit 
jurors  the  ensuing  year,  in  the  manner  provided  in  the  aot  entitled  "  an  act  relating 
to  jurors,"  passed  February  9, 1831 ;  and  the  clerk  of  the  court  of  common  pleas  of 
said  county  shall,  at  least  thirty  days  previous  to  each  term  of  said  superior  court, 
unless  otherwise  ordered  by  the  judge  of  said  court,  draw  in  the  manner  provided  in 
■aid  aot,  the  names  of  twelve  persons  to  serve  as  petit  jurors;  and  the  clerk  of  said 


Digitized  by 


Google 


394  COURTS — ORGANIZATION.  [CHAP 

- 

Vtioire  fiwdM.        Bnperior  court  shall  forthwith  issae  a  veiUre  facuu  to  the  sheriflf  of  said  county,  com- 
manding him  to  summon  the  persons  whose  names  shall  have  been  drawn  as  afore« 
said,  to  attend  as  petit  jurors  at  the  court  house  in  Dayton,  on  the  first  day  of  tht 
next  term  of  said  superior  court. 
Powers  ofjudge  in      Sko.  20.    The  judge  of  said  superior  court  of  Montgomery  county,  in  the  exercise 
Tacation.  ^^  ^y^e  jurisdiction  hereby  conferred,  and  in  granting  remedial  writs  and  orders,  shall 

in  the  recess  of  said  court,  have  the  same  power  and  authority  as  the  judges  of  oourti 
of  common  pleas. 
Saluy  ofjudge.  Sw.  21.  The  judge  of  said  superior  court  of  Montgomery  county  shall  be  entitled 
to  ret.^re,  annually,  the  sum  of  firteen  hundred  dollars,  payable  in  equal  installments, 
at  the  state  treasury  on  the  second  Monday  of  August,  the  second  Mionday  of  Novem- 
ber, the  second  Monday  of  February,  and  on  the  second  Monday  of  May. 
From  county.  geo.  22.    The  commissioners  of  Montgomery  county,  in  addition  to  the  salajy  pro- 

vided for  in  section  twenty -one,  may  pay  out  of  the  treasury  of  said  county,  to  the 
judge  of*  said  superior  court  of  Montgomery  county  the  sum  of  one  thousand  dollars 
annually,  in  equal  quarter  yearly  payments. 
Removal  of  cases  6bc.  23.  The  parties  to  any  suit  at  common  law,  or  in  chancery,  or  to  any  civil 
from  common  action  or  other  proceedings  originally  commenced  in  the  court  of  common  pleas  of 
pleas  to  saperior  Montgomery  county,  and  now  or  at  any  time  hereafter  pending  therein,  of  which  the 
^^  '  superior  court  of  Montgomery  county  would  have  jurisdiction  if  originally  com- 

menced therein,  may,  by  written  consent,  signed  by  themselves  or  their  attorneys, 
remove  the  same  to  the  said  superior  court  of  Montgomerv  county.  The  clerk  of  the 
court  of  common  pleas,  upon  the  application  to  remove,  snail  make  out  a  statement, 
under  seal,  of  the  docket  entries  in  such  case,  with  a  statement  of  his  costs,  and  de- 
liver the  same,  with  all  the  original  papers  in  the  cause,  to  the  parties  or  their  attor- 
neys, taking  their  receipt  for  the  same ;  and  upon  the  filing  of  said  papers,  with  the 
written  agreement  t6  remove,  with  the  clerk  of  said  superior  court,  ho  snail  forthwith 
docket  the  cause,  and  the  same  shall  be  thenceforth  considered  in  said  court,  and  be 
prooeeded  in,  as  if  the  cause  had  been  originally  commenced  in  that  court,  having 
regard  to  the  former  proceedings,  the  agreement  to  remove,  and  the  costs  before 
aocrued,  in  the  final  record,  as  may  bo  right  and  proper;  and  when  such  case  is  re- 
moved from  the  court  of  common  pleas  as  aforesaid,  the  clerk  shall  enter  such  re- 
moval on  his  docket,  and  from  thenceforth  the  said  oause  shall  not  be  considered  in 
that  court. 
When  judge  has  Seo.  24.  If  the  judge  of  said  superior  court  shall  have  expressed  an  opinion,  be 
ex)irossedauopin-  interested  in  the  event  of  any  action  pending  before  him,  the  same  shall  be  removed 
^^'^*  for  trial  into  the  court  of  common  pleas  of  Montgomery  county  under  an  order  of 

said  court. 
S£C.  25.    This  act  shall  be  in  force  from  and  after  its  passage. 

An  Act  to  establish  the  superior  court  of  Franklin  county.  {Z 
[Pa$$tdamd  took  ^0Cl  March  21,  IB57.     UvoLSUiLW.] 

Superior  court  of  ^^'  1*  ^^  ^  enacted  by  the  General  Aeeembly  of  the  State  of  Ohio,  That  there  shall 
Franklin  county ;  be  and  hereby  is  established  within  the  county  of  Franklin,  a  court  of  record,  which 
election  ofjudge;  shall  be  styled  ''the  superior  court  of  Franklin  county,"  and  which  shall  he  held 
his  term.  )yj  ^^^  judge,  who  shall  be  elected  by  the  electors  of  Franklin  county,  and  shall  hold 

his  office  for  the  term  of  five  years. 
Same.  Sbo.  2.    The  first  election  forjudge  of  said  court  shall  be  held  on  the  first  Monday 

of  April,  1857,  and  the  official  term  of  said  judge  shall  commence  on  the  first  day  of 
May,  1857 ;  all  subsequent  elections  for  judge  of  said  court  shall  be  held  on  the  first 
Taoanoy;  how       Monday  of  April  next  preceding  the  expiration  of  the  regular  term  of  any  such 
filled.  judge ;  and  in  case  the  office  of  any  such  judge  shall  beoome  vacant  before  the  expi- 

ration of  the  regular  term  for  which  he  shall  have  been  elected,  the  vacancy  shall  be 
filled  by  appointment  by  the  governor,  until  the  office  shall  be  filled  by  a  successor 
duly  elected  and  qualified ;  and  in  case  a  snooessor  shall  not  have  been  previously 
elected,  such  successor  shall  be  elected  for  the  unexpired  term  on  the  first  Monday  of 
April  that  next  occurs  more  than  thirty  days  after  the  vacancy  shall  have  happened. 
Corwen^s  B.  8.  Bio.  3.  The  election  forjudge  of  said  court  shall  be  held  in  the  oounty  of  Frank- 
^^^'  lin,  and  shall  be  conducted  in  the  manner  nrescribed  in  an  act  entitled  "an  act  to 

Election,    return  regulate  the  election  of  state  and  county  omcers,"  passed  May  3, 1852 ;  except  that 
and   eommission.  the  abstract  and  certificate  of  the  first  election  shall  be  transmitted  by  the  clerk  of 
the  court  of  common  pleas  of  Franklin  county  to  the  governor,  who  shall  issue  a 
commission  to  the  person  elected ;  and  only  ten  days'  notice  shall  be  necessary  for  the 
first  election  held  under  this  act. 
Oath  and  quallfi-      Seo.  4.     The  judge  of  said  court  shall  have  the  aame  qualifications,  take  the  same 
cation.  oath,  and  be  removed  for  the  same  causes  as  judges  of  the  court  of  common  pleas. 

Seal  of  court.  6ro.  5.    The  said  court  shall  have  a  seal,  to  be  provided  by  the  secretary  of  state, 

at  the  expense  of  the  state,  having  the  same  devices  as  the  seal  of  the  court  of  com- 
mon pleas,  except  that  there  shall  be  engraved  around  the  margin  thereof  the  wordi 
"  superior  court  of  Franklin  county,"  instead  of  the  words  **  common  pleas  of  th« 

oounty  of .*' 

Clerk,    and    his      Sko.  4.    The  clerk  of  the  court  of  common  pleas  of  Franklin  oounty  shall  be  thi 
*^"'*  clerk  of  said  court  hereby  established;  and  besides  the  bond  now  reauired  of  hioc. 

(a)  This  act  repealed.    Sup.  259. 
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by  lawy  he  shall  give  an  additional  bond,  in  not  less  than  ten  thoasand  dollars,  nor 
more  than  thirty  thonsand  dollars,  to  the  acceptance  of  the  commissioners  of  Frank- 
lin county,  conditioned  that  he  will  truly  and  faithfully  pay  over  all  moneys  that 
may  be  by  him  received  in  his  oflBcial  capacity  as  clerk  of  said  superior  court  of 
Franklin  oonnty,  and  that  he  will  enter  and  record  all  the  orders,  decrees,  judgments 
and  proceedings  of  said  court,  which  he  may  by  law  be  required  to  enter  and  record, 
and  f  lithfully  and  impartially  discharge  and  perform  all  the  duties  of  said  office. 

Sec.  7.  Sheriffs,  coroners,  and  constables  shall  be  bound  to  attend  said  court,  pre-  Hinisterial  offlo- 
lerve  order,  and  execute  and  return  its  process,  as  they  are  required  to  do  in  the  en. 
court  of  common  pleas,  and  all  laws  now  m  force,  or  which  may  be  enacted,  presc  'b- 
ing  the  duties  and  liabilities  of  such  officers,  and  the  mode  of  proceeding  r^w.inst 
them  or  either  of  them,  for  any  neglect  of  official  duty,  allowing  tees,  and  providing 
for  the  collection  thereof  in  the  court  of  common  pleas,  shall  be  held  and  deemed  to 
extend  to  said  superior  court  of  Franklin  county/  unless  the  same  are  or  shall  be 
plainly  inapplicable. 

Sec.  8.    The  superior  court  of  Franklin  county  shall  be  held  at  the  court  house  in  Wheie  court  to  be 
Columbus,  or  at  the  probate  court  room;  but  terms  when  juries  are  not  required  may  held, 
oe  held  at  such  other  convenient  place  in  said  city  as  the  commissioners  of  Franklin, 
county  shall  provide,  or  the  judge  of  said  court  shall  direct. 

Sbo.  9.  There  shall  be  at  least  four  terms  of  said  court  held  during  each  year,  to  Terms  of  court, 
commence  at  such  times  as  the  judge  may  direct ;  and  an  order  fixing  such  terms  shall 
be  made  and  entered  on  the  journal  of  said  court  at  the  May  term  of  each  year,  and 
published  three  consecutive  weeks  in  two  papers  of  general  circulation  in  Franklin 
county;  and  such  terms  shall  be  fixed  by  said  judge  at  such  times  as  to  avoid,  as  far 
as  possible,  any  interference  with  the  terms  of  the  court  of  common  pleas  of  said 
county ;  and  the  terms  of  said  superior  court  shall  be  respectively  called  after  the  dif- 
ferent months  in  which  they  are  commenced. 

Sec.  10.     The  judge  of  said  court  may  dispense  with  any  term  of  said  court,  ad-  Judge    may  dis- 
journ  the  same  on  any  day  previous  to  the  expiration  of  the  term  for  which  the  same  pense  with  terms, 
may  be  held,  and  also  from  any  one  day  in  the  term  over  to  any  other  day  in  the  same  <"^d  hold  special 
term,  if  in  his  opinion  the  business  of  the  court  will  admit  thereof;  and  may  hold  ^'*^* 
such  other  terms,  for  the  transaction  of  business  in  said  court,  not  requiring  the  in- 
tervention of  a  jury,  as  he  shall  deem  proper,  on  giving  ten  days'  notice  of  such 
special  term  in  two  newspapers  of  general  circulation  published  in  said  county. 

Sec.  11.    In  case  said  court  shall  not  be  held  at  the  time  appointed,  or  any  term  Olerk    may    ad- 
thereof  shall  be  interrupted  by  reason  of  the  non-attendance  of  the  judge  thereof,  it  joum    court    la 
shall  be  lawful  for  the  olerk  of  said  court  to  adjourn  the  same  from  day  to  day,  or  °*"®»  •*®* 
until  the  next  term ;  and  all  process  and  other  proceeding  shall  be  continued  over  ac- 
cordingly. 

Sec.  12.  The  said  superior  court  of  Franklin  county  shall  have  the  same  powers.  Jurisdiction, 
authority,  and  original  jurisdiction,  in  civil  actions  and  other  proceedings  as  by  the 
constitution  and  laws  have  been  or  may  be  conferred  on  the  court  of  common  pleas, 
except  that  said  superior  court  shall  have  no  jurisdiction  in  criminal  or  bastardy 
eases,  nor  in  applications  for  divorce  and  alimony,  nor  for  alimony,  nor  for  the  benefit 
of  the  laws  for  the  relief  of  insolvent  debtors. 

Sec.  13.     The  attorney  general  is  hereby  empowered  to  prosecute  in  this  court  any  Gases  having  pro- 
suit,  information,  or  other  suit,  either  at  common  law  or  in  equity,  in  behalf  of  the  ference.    . 
state,  or  in  which  the  state  may  be  interested,  other  than  prosecutions  by  indictment 
that  he  is  now  or  may  be  hereafter  authorized  by  the  law  to  prosecute  in  the  court  of 
common  pleas  of  Franklin  county ;  the  trial  whereof  shall  have  preference  over  any 
other  business  of  the  court. 

Sec.  14.     The  supreme  court  may  order  issues  of  fact  in  quo  warrttnto,  mandamua,  Supreme  court 
and  other  cases  within  their  exclusive  jurisdiction,  to  be  tried  before  a  jury  in  the  may  order  triak 
court  hereby  created,  whose  verdict  shall  be  certificid  to  the  supreme  court,  and  the  In  this  court, 
trial  of  such  issues  shall  have  the  same  preference  as  the  business  of  the  state  men- 
tioned in  the  last  above  section. 

Sec.  15.    Said  court  shall  have  the  same  power  to  vacate  or  modify  its  own  judg-  Orders, 
ments,  or  orders,  during  or  after  the  term,  and  to  enter  judgments  by  confession,  as 
is  or  may  be  vested  by  law  in  courts  of  common  pleas. 

Sec.  16.     The  process  of  the  said  superior  court  shall  have  the  seal  affixed,  and  be  pix)oees. 
tested  and  directed,  served  and  returned,  and  be  in  form  as  is  or  may  be  provided  for 
the  process  of  the  court  of  common  pleas,  varying  only  in  the  style  of  the  court,  and 
to  conform,  as  far  as  may  be  necessary  to  its  terms. 

Sec.  17.    Said  superior  court  shall  have  full  power  to  classify  and  distribute  the  incidental  powers 
business  therein  as  may  be  necessary ;  to  make  rules  and  regulations  for  practice  of  the  oourtT^ 
therein,  to  appoint  masters,  receivers,  and  other  officers  necessary  to  facilitate  its 
business ;  to  direct  as  to  the  mode  of  proceeding  by  or  before  said  officers,  and  to  tax 
costs. 

Sec.  18.  All  laws  now  in  force,  or  which  may  hereafter  be  enacted,  conferring  g^^^^ 
powers,  authority  and  jurisdiction  in  civil  cases  and  other  proceedings,  upon  the 
courts  of  common  pleas  or  district  courts,  giving  them  power  to  hear  and  determine 
oases  and  to  preserve  order,  and  punish  contempt,  regulating  their  practice  and 
forms  of  process,  prescribing  the  force  and  effect  of  their  judgments,  orders  or  decrees, 
and  authorising  or  directing  the  execution  thereof,  shall  be  held  and  deemed  to  ex- 
tend to  the  said  superior  court  of  Franklin  county,  as  fully  as  Ihey  extend  to  the  said 
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courts  of  common  pleas  and  district  ooorts,  unless  the  same  be  inoensistent  with  this 
To  bo  deemed  of  act,  or  plainly  inapplicable ;  and  the  said  superior  court  of  Franklin  county,  in  re- 
g^mnl   Jurisdic-  gj^ect  to  the  form  and  manner  of  all  pleadings  therein,  and  the  force  and  effect  of  its 
judgments,  orders,  or  decrees,  shall  be  deemed  and  held  a  court  of  general  jurisdio 
tion ;  and  the  said  court  shall  sign  bills  of  exceptions  if  required,  the  same  as  is  pro* 
Tided  for  in  trials  in  the  courts  of  common  pleas. 
Jadgments    may      Seo.  19.    A  judgment  rendered,  or  final  order  made  by  said  superior  court  of 
be  reversed  on  er-  Franklin  county,  may  be  reversed,  vacated  or  modified  by  the  supreme  court,  for  er- 
^^^'  rors  appearing  on  the  record ;  but  the  petition  in  error  in  such  case  can  be  filed  only 

by  leave  of  the  supreme  court,  or  a  judgment  thereof,  in  the  same  manner,  and  within 
the  same  time  as  is  now  or  may  hereafter  be  provided  for  reversing,  vacating  and 
modifying  the  final  judgments,  orders  or  decrees  of  the  courts  of  common  pleas. 
Jniy  ibr  superior      Sbo.  20.     That  instead  of  one  hundred  and  eight,  there  shall  annually  hereafter  be 
and  court  of  com-  apportioned  and  selected  in  the  county  of  Franklin,  one  hundred  and  fifty-six  judi- 
Fnmfij**  ^^'  tv    ^^^^^  persons,  having  the  qualifications  of  electors,  to  serve  as  grand  and  petit  jurors, 
and  ven&e!!^^"*       ^^®  ensuing  year,  in  the  manner  provided  in  the  act  entitled  **  an  act  relating  to 
jurors,"  passed  Feb^^aiy  9, 1831 ;  and  the  clerk  of  the  court  of  common  pleas  of  said 
county  shall,  at  leasi  thirty  days  previous  to  each  term  of  said  superior  court,  unless 
otherwise  ordered  by  the  judge  of  said  court,  draw  in  the  manner  provided  in  said  act 
the  names  of  twelve  persons  to  serve  as  peUt  jurors ;  and  the  olerk  of  said  superior 
court  shall  forthwith  issue  a  venire  faeiae  to  the  shenff  of  said  county,  commandins 
him  to  summon  the  persons  whose  names  shall  have  becb  drawn  as  aforesaid,  to  attend 
as  petit  jurors  at  the  court  house  in  Columbus,  on  the  third  day  of  the  next  term  of 
said  superior  court:  Provided,  that  until  the  annual  apportionment  of  said  jurors,' 
the  judge  of  said  superior  court  shall  have  power  to  order  a  special  venire  to  the 
sheriff  of  Franklin  county  to  summon  twelve  persons,  having  tlie  qualifications  of 
electors,  to  serve  as  jurors,  at  any  term  of  said  court  in  Columbus. 
Powers  of  the  6io.  21.    The  judge  of  said  superior  court  of  Franklin  county,  in  the  exercise  of 

judge  at  recess,      the  jurisdiction  hereby  conferred,  and  in  granting  remedial  writs  and  orders,  shall  in 
the  recess  or  vacation  of  said  court,  have  the  same  power  and  authority  as  the  judges 
of  the  court  of  common  pleas. 
Cumpensatlon   of       Sec.  22.     The  judge  of  said  superior  court  of  Franklin  county  shall  be  entitled  to 
the  judge.  receive  annually  the  same  sum  that  is  paid  as  a  salary  to  the  judges  of  the  courts  of 

common  pleas,  whose  terms  have  commenced  at  the  time  of  his  election,  said  sum  to 
be  paid  in  equal  installments  at  the  state  treasury  on  the  second  Monday  of  August, 
the  second  Monday  of  November,  the  second  Monday  of  February,  and  the  second 
Monday  of  May. 
Commisslonen  Seo.  23.     The  commissioners  of  Franklin  county,  in  addition  to  the  salary  pro- 

may  make  further  vided  for  in  section  twenty-one  [two],  may  pay  out  of  the  treasury  of  said  county,  to 
allowance.  the  judge  of  said  superior  court  of  Franklin  county,  such  a  sum  of  money  annually, 

in  equal  quarter  yearly  payments,  as  will  make  the  whole  salary  of  said  judge  equal 
to  the  sum  of  twenty-five  hundred  dollars. 
Cases  may  upon      3'^*  ^*     ^^®  parties  to  any  suit  at  common  law,  or  to  any  civil  action  or  other 
application  bo  re-  proceedings  originally  commenced  in  the  court  of  common  pleas  of  Franklin  county, 
moved  from    the  and  hereafter  pending  therein,  of  which  the  superior  court  of  Franklin  county  would 
*^ieM  to'th*°"**^°  have  jurisdiction  if  originally  commenced  therein,  may  by  written  consent  signed 
rior  court.* '"**"  ^^  themselves  or  their  attorneys,  remove  the  same  to  the  said  superior  court  of 
Franklin  county.     The  clerk  of  the  court  of  common  pleas,  upon  the  application  to 
remove,  shall  make  out  a  statement,  under  seal,  of  docket  entries  in  such  case,  with 
a  statement  of  his  costs,  and  deliver  the  same,  with  all  the  original  papers  in  the 
cause,  to  the  parties  or  their  attorneys,  taking  their  receipt  for  the  same ;  and  upon 
the  filing  of  said  papers,  with  the  written  agreement  to  remove,  with  the  clerk  of  said 
superior  court,  he  shall  forthwith  docket  the  cause,  and  the  same  shall  be  thenceforth 
considered  in  said  court,  and  be  proceeded  in  as  if  the  cause  had  originally  been 
commenced  in  that  court,  having  regard  to  the  former  proceedings,  the  agreement  to 
remove,  and  the  costs  before  accrued,  in  the  final  record,  as  may  be  right  and  proper; 
and  when  such  case  is  removed  from  the  court  of  common  pleas  as  aforesaid,  the  clerk 
shall  enter  such  removal  on  his  docket,  and  f^om  thenceforth  the  said  cause  shall  not 
be  considered  in  that  court. 
When  Judge  is  in-      Sec.  25.    If  the  judge  of  said  superior  court  shall  have  expressed  an  opinion,  be 
terested  or  has  ex-  interested  in  the  event  of  any  action  pending  before  him^  the  same  shall  be  removed 
pressed  an  opln-  f^,  trial  into  the  court  of  common  pleas  of  Franklin  county,  under  an  order  of  said 
^^'  court,  and  in  like  manner  a  case  may  be  removed  from  the  court  of  common  pleas  of 

Franklin  county  to  said  superior  court,  if  said  court  has  original  jurisdiction  over 
the  same,  when  the  judge  of  said  court  of  common  pleas  shall  have  expressed  an 
opinion,  or  be  interested  in  the  event  of  any  action  pending  before  him. 
Judge  bring  ab-      Bbo.  26.     That  in  case  of  the  absence  or  disability  of  the  judge  of  said  superior 
♦snt,  etc  court,  the  said  court  may  be  held  by  the  judge  of  the  court  of  common  pleas  of  the 

said  county,  or  held  by  the  judge  of  any  other  superior  court  in  the  state,  if  he  shaU 
oonsent  to  hold  the  same. 
6io.  27.    This  act  shall  be  in  foroe  from  and  after  its  passage,  d 
(a)  This  act  repealed.    Sup.  299. 
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An  Act  to  imend  an  act,  entitled,  "  nn  act  to  fix  permanently  the  times  of  holding  the  conrt  or 
common  pleas,  and  district  court,  m  Hamilton  county,  and  to  provide  fca  the  reiralation  and 
practice  thereof,"  paseed  January  23, 1862. 

[Ptt»aed  March  25, 1864.    62  vol  BtaL  3.] 

S*c.  1.    Be  it  enacted  by  the  General  AMtemhly  qf  t\e  State  of  Ohio,  That  therein-  Terms  of  common 
Ur  terms  of  the  court  of  oommon  pleas  in  and  for  the  first  district,  shall  commence  Plew* 
on  the  first  Monday  of  January,  the  second  Monday  of  May,  and  the  first  Monday 
of  Noyember,  in  each  year.f 

Sec.  2.  That  two  terms  of  the  distriot  court  in  and  for  the  fifth  circuit,  shall  be  Terms  of  distnoi 
heJ'l  m  each  year,  commencing  on  the  first  Monday  of  April,  and  the  first  Monday  in  '^'»^- 
'  jtober,  respectively.  And  if,  for  any  cause  a  failure  to  hold  either  of  said  terms 
shaU  occur,  it  shaU  be  the  duty  of  the  judges  of  said  court,  on  giving  thirty  days' 
notice  thereof  in  said  circuit,  to  hold  a  special  term  within  the  same  year  j  and  should 
important  business  arise  in  said  court,  which  can  not  be  disposed  of  for  want  of  time, 
It  shall  be  lawful  for  the  judges  thereof,  to  hold  a  special  term  of  said  court,  at  such 
time  OS  they  shall  determine,  on  giving  thirty  days'  notice  thereof  within  the  circuit: 
and  the  said  judges  shall  at  the  same  time  determine  whether  they  will  call  a  jury, 
and  have  the  process  returned  to  said  special  term,  and  shall  notify  the  clerk  and 
sheriff  thereof,  and  upon  receiving  such  notice,  it  shall  be  the  duty  of  the  clerk  and 
sheriff,  respectively,  to  draw  and  summon  a  jury  for  such  special  term,  in  the  manner 
provided  by  law  in  other  cases,  and  to  return  all  process  to  such  special  term,  except 
in  cases  of  sales  of  land,  wherein  suflBoient  time  for  its  execution  shall  not  have 
elapsed  since  the  issuing  thereof. 

Sec.  3.    The  judges  of  said  district  court  shall  have  power  to  adopt  and  publish  Bulee  of  praotfes 
rules  of  practice,  to  be  observed  in  said  courts,  provided  such  rules  shall  not  conflict 
with  the  rules  adopted  by  the  supreme  court. 

Sec.  4.     That  the  first  and  third  sections  of  an  act  entitled  "an  act  to  fix  perma-  Bepeallng  clanse 
nently  the  times  and  manner  of  holding  the  courts  of  common  pleas,  and  district 
conn  in  Hamilton  county,  and  to  provide  for  the  regulation  and  practioe  thereof," 
passed  January  23, 1852,  be  and  the  same  %Tt  hereby  repealed. 

An  Act  to  amend  **  an  act  to  eetabUsh  the  superior  court  of  Oindnnatl,**  passed  April  7, 185i. 
[PMMd  <md  took  ^eet  March  3, 1860.    67  vol.  mat.  15. J 

Sio.  1.  ^  «^  maeted  by  the  Oeneral  Aeeemhly  of  the  State  of  Ohio,  That  in  actions 
for  the  recovery  of  real  property  brought  in  any  superior  court  in  this  state,  the 
party  against  whom  judgment  is  rendered,  may  at  any  time  during  the  term  at  which 
Judgment  is  rendered,  demand  another  trial  by  notice  on  the  journal,  and  thereupon 
the  Judgment  shall  be  vacated,  and  the  action  shall  stand  for  trial  at  the  next  term. 
ho  ftirt^er  trial  can  be  had  in  such  action  unless  for  good  cause  shown,  as  in  other 
aetions. 

Bic.  2.    This  act  shall  take  effect  upon  its  passage. 

Ab  Act  to  abolish  the  crimhiaa  court  in  the  county  of  Hamilton,  and  to  transfer  the  unfinished 
busineu  of  said  court  to  the  court  of  common  pleas  In  the  first  distriot. 

[i^UMd  Jf<^  1, 1854.    62  vol  Btat,  107.] 

bso.  1.  [Temporary,  It  related  to  the  transfer  of  reoognisances  and  criminal  oasts 
firom  the  criminal  court  of  Hamilton  county  to  the  court  of  oommon  pleas.] 

Bbo.  2.    That  all  such  recognisances  be  held  by  the  clerk  of  the  court  of  common  xo  be  held  by  the 
pleas,  without  formal  certificate,  subject  to  the  full  power  and  jurisdiction  of  the  said  derk  of  court, 
oonrt  of  common  pleas,  as  though  the  said  recognizances  had  been  formally  certified 
to  such  court ;  and  the  said  court  shall  have  such  powers  and  jurisdiction  in  criminal 
matters,  in  the  county  of  Hamilton,  as  are  conferred  by  law  upon  the  courts  of  com- 
mon pleas  in  other  conntios  in  this  state. 

Sio.  3.    That  at  least  fifteen  days  prior  to  the  first  Monday  in  every  month,  the  Clerk  to  drawjnr- 
clerk  of  the  court  of  common  pleas  in  said  first  district,  shall  prooeed  to  draw  f^m  ore. 
the  jury  box,  in  the  manner  presoribed  by  law,  the  names  ef  twenty-seven  jurors,  < 

•The  criminal  conrt  of* Hamilton  county  was  not  a  court  created  by  the  constitution,  but  by  the 
leglfllatnre.  The  constitution  has  not  limited  the  power  of  the  legielature  to  abolish  courts  created 
by  the  legislature,  nor  its  power  to  abolish  the  office  of  Judges  of  such  courts.  This  act,  therefore, 
was  held  to  be  constitutional,  although  the  official  term  of  the  judge  of  the  criminal  court  had  not 
expirod  when  the  act  took  effect.  The  question  came  up  on  mandamut  to  compel  the  state  auditor  to 
draw  a  warrant  upon  the  treasury  to  pay  the  judge's  salanr  for  the  unexpired  term,  but  the  man- 
doiiMS  was  reftised.     The  State  «e  ret.  FUnn  v.  Wright,  7  Ohio  St.  Bep.  333. 

This  act  has  conferred  the  some  criminal  Jurisdiction  upon  the  court  of  common  pleas  of  the  first 
Astrid  as  la  conferred  by  law  upon  the  courts  of  common  pleas  in  other  counties  of  the  stata, 
atevem  v.  The  Slate,  3  Ohio  St.  Bep.  463. 

And  this,  without  regard  to  the  question,  whether  the  act  Is  available  to  abolish  the  criminal 

port,  and  to  vacate  the  office  of  its  Judge.    Jb.  463. 

This  act  gives  the  common  pleas  no  power  over  the  process  of  the  criminal  court,  and  no  right 
to  employ  Uie  grand  Jurv,  summoned  for  that  court.    Jb.  463. 
tent  found  in  " 


An  indictment  found  in  the  common  pleas,  l^  such  a  grand  jury,  Is  illegal,  and  a  plea  In  abate* 
it  for  that  cause  sufficient.    Jb.  463.  f  See  post  p.  1167  1168. 
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the  first  fifteen  of  whom  shall  be  snmmoned  to  serre  as  grand  jurors,  and  the  remain- 
ing twelve  shall  be  summoned  to  servo  as  petit  jurors,  for  the  trial  of  criminal  cases ; 
their  term  of  service  to  commence  on  the  first  Monday  of  the  month  next  succeed- 
ing ;  and  said  clerk  shall  forthwith  issue  a  venire  to  the  sheriff,  accordingly :  Pro- 
vided, that  if,  in  the  opinion  of  the  judges  of  said  court,  the  criminal  business  thereof 
will  not  require  the  attendance  of  a  grand  or  petit  jury,  upon  the  first  Monday  of 
any  month,  they  may  give  notice,  in  writingf  to  the  clerk,  who  shall  file  and  deposit 
the  same  in  his  office,  and  which  shall  excuse  the  sheriff  and  clerk  from  drawing  and 
summoning  a  grand  or  petit  jury,  for  the  next  succeeding  month. 

Acta  repealed  •  Sec.  4.     That  the  set  entitled  "  an  act  to  create  a  court  of  criminal  jurisdiction,  in 

the  county  of  Hamilton,"  passed  March  12, 1852,  also  the  act,  ''further  to  regulate 
the  practice,  and  provide  for  the  jurisdiotion  of  the  criminal  court  of  Hamilton 
county,  to  direct  tne  transfer  of  ceruin  business  now  remaining  in  the  court  of 
common  pleas,  for  the  first  district,  from  the  last  named  court  into  the  first  named," 
passed  April  30, 1852,  also,  the  act  **  to  extend  the  jurisdiction  of  the  criminal  court 
of  Hamilton  county,'*  passed  March  14,  1853,  be  and  the  same  are  hereby  repealed. 

When  act  to  take  Sec.  5.  This  act  is  to  take  effect  and  be  in  force,  from  and  after  the  first  day  of 
January,  in  the  year  eighteen  hundred  and  fifty-five. 


An  Act  to  fltcilitate  the  administrtition  of  Jostico  in  the  county  of  HamUton. 
[Pa$$ed  February  20,  IB51.    40  vol.  iStot.  12.] 

feedal  terms,  etc  ^^^'  ^'  ^'  **  enacUd  by  the  General  Aeeemhly  of  the  State  of  Ohio,  That  the  court 
of  common  pleas  and  the  euperior  court  of  Cincinnati,  in  the  county  of  Hamilton,  foi 
the  transaction  of  civil  business  solely,  may  continue  in  session  so  long  as  the  busi- 
ness thereof  respectively  may  require,  and  may  adjourn  from  time  to  time,  as  may 
be  necessary  for  the  convenient  dispatch  of  business ;  and  it  shall  and  may  be  lawful 
for  said  courts  respectively,  to  order  and  direct  that  any  civil  case  or  cases  pending 
in  either  of  said  courts,  shall  be  especially  set  for  trial  or  hearing  on  any  day  or  days 
during  the  term,  so  as  to  avoid  the  unnecessary  attendance  of  parties  or  witnesses,  or 
to  facilitate  the  business  of  said  courts  respectively,  and  to  accommodate  the  same  to 
that  of  other  courts. 

Sbc.  2.     Temporary  and  oheolete. 

An  Act  to  fix  permanently  the  times  and  manner  of  hoMing  the  conrts  of  common  pleas  and  lis* 
trict  court,  in  Hamilton  county,  and  to  provide  for  the  organization  uid  practice  thereoC 

[PoMMf  Jomiary  23;  1852.    50  mL  flhil.  82.] 

Seo.  1.     Repealed,     See  ante  p,  397  in  thit  note, 
Powen  and  duties      ^^^*  ^'    That  the  judges  of  the  said  court  may  sit  separately  or  otherwise,  as  they 
of  Judges.  shall  at  any  time  deem  it  expedient ;  and  may  prescribe  the  mode  of  keeping  and  au- 

thenticating the  minutes  of  proceedings  had  before  them,  or  any  of  them  ,*  and  may, 
at  the  beginning  of  each  term,  and  at  all  times  thereafter,  when  necessary,  classify 
and  distribute  among  themselves,  for  trial  and  determination,  the  business  pending 
in  said  court,  as  they  shall  deem  most  convenient  to  the  public  interests;  and  may, 
from  time  to  time,  adopt  and  publish  rules  of  practice,  regulating  the  docketing  of 
causes  and  motions,  tha  return  of  process,  the  time  and  manner  of  filing  pleadings, 
the  entering  and  opening  of  defaults,  the  setting  of  causes  and  matters  for  trial  or 
hearing,  and  also  such  other  matters  of  practice  as  may  be  necessary  for  the  advance- 
ment  of  justice,  not  inconsistent  with  the  laws  of  this  state,  and  prevention  of  delay^ 
causing  all  such  rules  to  be  entered  on  their  journals. 
Sbo.  8.     Repealed.     See  ante  p,  397   in  thie  note. 

Sec.  4.    That  the  term  of  February,  eighteen  hundred  and  fifty-two,  of  the  court 
I^roary  term,      ^£  common  pleas,  as  now  established  by  law,  be,  and  the  same  is  hereby  abolished  ; 
and  that  all  process,  mesne  and  final,  all  recogniKancos,  and  all  business,  of  whatevei 
kind,  not  disposed  of  previously  thereto,  shall  be  returnable,  and  continued  to  thi 
February  term  of  the  court  of  common  pleas,  as  fixed  by  this  act. 
Sec.  5.     Temporary  and  obwiete, 
^^  Sec.  fi.    That  all  cases  pending  in  the  superior  court  of  Cincinnati,  tn  which  the 

iunSi^ooirf       J^^S'^  thereof  has  been  interested  as  counsel,  or  otherwise,  the  fact  being  suggested 
'       of  record  in  the  said  court,  shall,  together  with  the  files  of  papers  and  copies  of  all 
orders  made  therein,  be  certified  and  removed  into  the  court  of  common  pleas,  and 
be  there  disposed  of,  as  if  originally  commenced  therein, 
th  ritv  f  ^*^*  '^'    ^^*^  ^^y  authority  conferred  upon  the  president  judge  of  the  court  of 

idmit  Ja<lge  tnuos-  <^o™"><»^  picas,  in  the  county  of  Hamilton,  as  heretofore  organized  by  any  existing 
fened.  laws,  not  inconsistent  with  the  constitution  of  this  state,  may  be  exercised  by  any  one 

of  the  judges  of  the  court  of  common  pleas,  in  and  for  the  said  first  district,  as  now 
constituted. 

An  act  was  passed  January  27, 1853  (51  vol.  Stat.  317),  ''to  provide  for  the  transfer 
of  business  from  the  superior  and  commercial  court  of  Cincinnati  to  the  court  of  com- 
mon pleas  of  Hamilton  county,  and  also  from  the  superior  oovt  of  ClereUnd  to  ik% 
court  of  common  pleas  of  Cuyahoga  county." 
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CHAPTER  33. 


CRIMES  AND  MISDEMEANORS.* 


FIBST  GLASS: 
rtnasoED  sr  death,  ob  mpBuoinisxT  nr  ths 

PSriTJBMTIABT. 


1.  Murder,  flnt  degree. 

2.  Murder,  eeoond  d^preo. 

3.  Manslaaghter. 

4.  Rape  upon  danghter  or  sister. 

6.  Bape  upon  other  female.— Oamal  knowl- 
edge of  child  under  ten  years  of  age. 

6.  Gamal  knowledge  of  insane  woman. 

7.  Bigamy. 

8.  Incest. 

9.  Peijury. 

10.  Subornation  of  peijnry. 

11.  Indictment  for  penary,  and  snbomation. 

12.  Arson.     See  also  sec  78,  79,  240,  241. 

13.  Attempt  to  commit  arson. 

14.  Boralary. 

15.  Bobbery. 

10.  Entering  house,  etc.,  by  night  or  day,  with- 
out broking,  and  attempting  to  commit 
a  felony. 

17.  Assault,  with  intent  to  commit  murder, 

n^te  or  robbery. 

18.  Grand  larcenv. 

19.  Stealing  or  destroying  bank  notes,  bonds, 

receipts,  etc. 

20.  Beoeiring  or  buying  stolen   bank   bflls, 

bonds,  receipts,  etc,  knowing  them  to  be 
stolen. 
SL  Falsely  personating  another. 

22.  F(wgery.— Uttering  forged  instruments. 

23.  Maiming  or  disfiguring  another,  with  in- 

tent, etc 

24.  Shooting  at,  stabbing,  etc.,  with  intent, 

etc. 
26.  Dueling,  challenging,  encouraging,  accept- 
ing or  bearing  ch^lenge. 

26.  Becetring  or  buying  goods  takes  by  thief  or 

robber.—Harboring  or  concealing  thief 
or  robber. 

27.  Horse  stealing.— Becfiving  or  buying  stolen 

horse.— Ooncealiag  such  horse  or  a  horse 
thief. 

its.  Oonnterfeitlngcoin ;  altering  or  putting  off 
such  coin,  or  making  or  keeping  instru- 
ments to  counterfeit  cofn. 

29.  Disposing  of  or  baring  In  possession  forged 
bank  notes,  flllod  up  or  in  blank,  etc.— 
Making  or  publishing,  etc,  notes  of  a  flo- 
titious  bans. 

90.  Gilding  current  coin. 


RcnoN 

31.  Engraving  or  keeping  plate  for  oounteriUt- 

ing  or  altering,  etc.,  bank  bills. 

32.  Attempting  to  pass  counterfeit  coin  or  bank 

note. 

83.  Selling  or  conyeying  land,  without  title. 

34.  Administering  poison  with  intent  to  kill,  or 
preparing  it  with  that  intent.— Aiders 
and  abettors. 

86.  Guards,  etc.,  of  penitentiary  assisting  pris- 
oner to  escape. 

86.  Aiders  and  abettors  of  any  of  the  crimes 

mentioned  in  the  preceding  sections. 

87.  Accused  to  be  tried  in  county  where  mortal 

blow,  etc,  given,  though  death  ensue  in 
another  county. 

88.  The  sentence.  Judgment  end  execution  when 

a  person  is  convioted  of  a  penitentiary 
offense. 

39.  In  trials  for  murder,  jury  to  ascertain  the 

degree  of  the  crime ;  or  court  may  do  so 
when  there  is  a  plea  of  guilty. 

40.  Punishment  of  death  to  be  by  hanging.— 

Sheriff  to  be  executioner. 

41.  For  wbat  crimes  the   convict  is  disfran- 

chised, unless  pardoned.— Pardon  not  to 
release  costs. 

42.  Act  repealed,  saving,  etc. 

43.  When  preceding  act  took  effect. 

44.  Kidnapping,  etc.,  a  white  person. 

45.  Convict  of  penitentiary  of  other  states  dls- 

fk«nchisod. 

46.  Kidnapping  blacks  and  mulattoee. — Arrest 

of  fhffitives  fh>m  service. 
47, 48,  49.  (Carrying  negro  out  of  state  without 
first  establishing  ownership ;  see  note.)— 
punishment,  etc 

60.  Injuring  railroads,  or  obstructing  the  trade ; 

61.  —Or  driving  vehicle  on  track,  etc.; 

62.  Civil  suits  for  Uke  ii^uriee. 

63.  Act  repealed,  saving,  etc. 

64.  Injuries  to  railroads  of  individuals. 
66.  Ii\iuring  railroads ; 

66.  — Or  equipments,  buildings,  etc,  of  rafl- 

roads; 

67.  Punishment  therefbr. 

68.  Aiders  and  abettors  therein. — Civil  suits  for 

damages. 

69.  Section  repealed. 

60.  Lieu  of  consignee  of  merchandise— against 

whom  and  fbr  what.— In  whose  name 
shipment  is  made. 

61.  Limitation  on  preceding  section. 


1  As  to  males  aoder  sixteen,  and  females  under  fourteen  years  of  age,  in  Hamilton 
eonnty,  convicted  of  a  crime  or  misdemeanor,  being  sentenced  to  the  honse  of  cor- 
reetion,  see  act  of  February  8, 1847,  45  voL  Local  Laws,  112,  and  act  of  March  25, 
1851, 49  Tol.  Local  Laws,  121. 

Various  local  laws  have  been  passed  authorizing  the  infliction  of  the  punishment 

ftrovided  by  the  general  law  for  misdemeanors  (such  as  petit  larceny,  etc.),  or  author- 
sing  a  sentence  to  hard  labor  within  the  county,  under  the  direction  of  the  county 
commissioners.  These  local  laws  have  fallen  into  disuse  in  most  of  the  counties 
where  applicable.  For  the  laws  of  this  kind,  see  as  to  Outahooa  county,  37  vol.  L. 
L.  54 ;  0OIOTO  county,  42  vol.  L.  L.  104 ;  Fbanklin  county,  42  vol.  L.  L.  118 ;  Brown 
eounty,  42  vol.  L.  L.  124;  Warren  county,  42  vol.  L.  L.  134;  Hamilton  county,  see 
note  to  see.  (170)  of  this  Chapter.  A  general  law  was  passed  March  12,  1845,  for 
Muskingum,  Montgomery,  Meigs,  Soioto,  and  Lake,  which  was  extended  by  act  of 
January  13, 1846,  to  all  the  counties  in  the  state,  except  Hamilton  and  Cuyahoga 
counties . 
These  laws  seem  to  hare  been  repealed  by  the  77th  seotion  of  this  Chapter. 
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ncTioir  sjtcnoN 

62»  63.  In  what  cases  fltctor  or  agent  deemed   114.  Juror  or  witness  reoelrinff  bribe, 


tme  owner. 

64.  True  owners'  rights,  nnder  two  preceding 

sections. 

65.  Hypothecation,  etc.,  by  common  carriers 

and  warehouse  keepers. 

66.  Frauds  of  lactor  or  agents. 

67.  Owners*  relief  in  chancery. 

68.  Frauds  of  owners  of  goods  upon  consignees. 

69.  When  act  took  eflect. 

70.  False  or  fictitious  bills  of  lading. 

71.  False  or  fictitious  warehouse  receipts. 

72.  Frauds  of  parties  interested  in  bills  of  lad- 

ing and  warehouse  receipts. 
78.  Sections  of  former  acts  repealed. 

SBOOND  CLASS: 

VOUUUl)  OnrXBAlLTBT  DfrRXSOHMBMT  JM  COUWIT 
JAU.  OB  FIMX,  OB  BOTH. 

74.  Within  what  time  prosecutions  to  be  com- 
menced. 


115.  Witness  reftislng  to  take  an  oath  or  affirm • 
ation. 

IIG.  Bribing  or  attempting  to  bribe  a  Judge,  just- 
ice, or  arbitrator. 

117.  Bribing  or  attempting  to  bribe  an  officer  fo 

procure  the  escape  of  a  criminal,  etc 

118.  Repealed. 

1 19.  Maliciously  setting  fire  to  woods,prairiee,uo. 

120.  Bepoaled. 

121.  Maliciously  destroying  fhiit  or  other  trees, 

in  nursery,  yard,  etc. 

122.  Cutting,  boxing  or  ii^uring  trees,  the  prop- 

erty of  another. 
198.  Malidons  destruction  of  ornamental  trees 

in  a  street  or  upon  public  ground. 
124.  Demolishing  mito  stone,   etc.,  or  gukk 

board. 
126.  Jailor  suffering  Jail  to  become  imcleao. 
126.  Making  or  drawing  any  lottery  or  scheme 

of  chance,  or  disposing  of  any  property 

by  means  thereof. 


78.  Courts  may  sentenoe  to  hard  labor  in  oertaln   127.  SeUlng  lottery  tickets,  or  acting  as  agent 


,  under  the  direction  of  county  com- 
missioners, the  BTails  of  which  to  be  paid 
into  treasury. 

76.  JaU  may  extend  to  certain  plaosa,  under 
two  preceding  sections. 

n.  Section  of  preceding  act  repealed. 

78,79.  Burning  property. 

80.  Section  repealed. 

81.  Selling,  etc,  spuxVms  ooln. 

82.  When  sec.  (81)  takes  effect. 

88.  (^erk  or  senrant,  etc,  embeoUng,  using  or 

or  secreting  etc.,  moiNiy,  goods,  etc. 
84.  Embeaxlement  of  eridencea  of  debt,  etc 
86.  Buying  or  rooelTlng  embesxled  goods,  mon- 
ey, etc 

86.  Embesxlement,  etc,  of  goods,  etc.,  by  a 

common  carrier. 

87.  Mode  of  prosecution. 

88.  Breaking  open  house,  etc,  in  the  night,  and 


ibr  any  lotteiy  to  be  drawn  in  or  out  of 
this  sUte. 

128.  Selling  unwholesome  proTisions. 

189.  Producing  artificial  ponds  or  stagnant  wa- 
ters, to  the  ii^nry  of  the  public  health. 

180.  Constable  neglecting  to  senre  warrant  in 

cases  of  crimes  of  the  first  class. 

181.  Constable  peglecting  to  serre  warrant  in 

cases  of  minor  oflensee. 

182.  Conrictlon  of  constable  a  fbrfeiture  of  of- 

fice 
188.  If  no  dunceon  in  Jail  when  convicted,  crim- 
inal to  be  confined. 


184.  Sheriff  or  Jaikn*  dealing  with  prisoner  lest 
seTerely  than  sentence  warraati.^Pro- 
▼iso  in  case  of  sickness. 
136.  Prosecution  commraced  within  one  year, 
except  for  larceny,  which  is  limited  to 
ireajung  open  uouse,  eic,  m  tne  nignt,  and  three  years ; 

committing    or    attempting     personal  136.  ~And  flnee  paid  to  county  tnasnry ; 
abuse,  etc  187.  —And  the  Indictment  to  be  indorsed  for 

89.  Committing  like  ofbnse  in  the  day  time  costs,  etc.,  unless,  etc. 

80.  Blot.  188,  When  the  indorser  liable  Judgment  to  be 

91.  Judges  and  other  peace  officers  to  wam  riot-  rendered  against  him. 

ers  to  disperse,  and  may  caU  to  thehr  aid  139.  Party  conylcted  under  any  one  of  the  abovv 
the  power  of  the  county  .^Persons  ref^.  mentioned  sections  may  be  required  to 

ing  assistance  to  be  fined.  enter  Into  recognizance  with  sureties  to 

88.  Obstructing  authorities,  or  continuing  to-  keep  the  peace,  etc 

gether  after  proclamation,  etc,  or  com-  140.  Acts  repealed.— ^ring,  etc— When  flfty- 
•  mltting  an  unlawfhl  act,  etc  seven  preceding  secttons  took  effect. 

88.  If  any  rioter  be  injured  or  killed  in  resisting  141.  Publishing  lottery  schemes,  etc 

peace  officers,  the  slater  held  guiltless.       142.  Breaking  into  building,  etc,  in  day  time  to 


94.  Besisting  or  abusing  Judicial  or  ministerial 

officere  in  the  execution  of  their  offices. 
96.  Assault  and  battery.  ^ 

96.  Judicial  or  ministerial  officer  demanding 
or  receiving  unlawflil  fees. 


steal. 
148.  Throwing  down,  etc,  fences,  or  openings 

etc.,g%tes; 
144^  146.  ProeeeutioBs  therefor. 
146.  Act  took  effect. 


97.  Obtaining  money,  etc.,  by  flUse  pretenses. —  147.  Judge  of  court  of  common  pleas  acting  at 

Making  fhiudulent  transfien  of  property  attorney  in  Justices*  court. 

to  cheat  creditore.  148.  Openins  grave  fin«  etc,  or  taking,  etc. 

98.  Usurpation  of  or  oppression  in  office  dead  body ; 

99.  Judicial  or  ministerial  officere  or  attorneys  149.  Prosecution  in  such  caaas. 

stirring  up  or  encouraging  suits,  quar-  150.  Section  of  former  act  rmsaled. 

rels,  etc.  151.  Act  took  effect. 

100.  Ministerial  officere  corruptly  oppressing  or  152.  Ii^Jnring  trees,  etc.; 

ii\juring,  under  color  of  office.  153.  The  indictment  in  such  case ; 

101.  Destroying  bridges.— Altering  or  removing  154.  —And  the  prosecution. 


landmarks. 


102^  Fighting  by  agreement, 
103.  Defkcing  or  <* 
stone, 


Ing  or  destroying  monument  ortomb- 


104.  Altering  or  defiu^ng  earmark  or  brand. 

105.  Refusing  to  aid  officer  in  arresting,  secur- 

ing, etc.,  a  criminal. 

106.  Sending  or  delivering  threatening  letter  to 

extort  money,  etc 

107.  Living  and  cohabiting  In  adultery. 

108.  Living  and  cohabiting  in  a  state  of  fomi- 

cation. 
100.  Libel. 

110.  Sheriff,  etc.,  suffering  criminal  to  escape 

111.  Bescue  of  criminal  or  person  charged  with 

crime. 

112.  Assisting  criminal,  etc,  to  escape,  though 
no  escape  be  made. 


155.  Injuring  cranbernr  bushes,  etc 

156.  The  provisions  of  four  preceding  sbctlons 

extended  to  all  parts  of  the  state— But 
no  imprisonment  unless  the  pn^Mrty 
amount  to  fUtv  cents  in  value,  etc. 

157.  Petit  larceny  and  destruction  of  banknotes, 

bonds,  etc.— Sheriff's  fees  Ibr  subsisting 
prisoner  on  bread  and  water. 

158.  Certain  sections  of  prior  act  repealsd. 

159.  Concealing  stolen  goods  money,  etc,  of !«« 

Talue  than  thirty  five  dollan* 

160.  Section  repealed. 

161.  When  act  took  effect. 

162.  Administering  medicine,  etc,  to  prodoM 

abortion ; 

163.  —Or  taking  life  of  pr^n^ant  woman  or  an 

unborn  child  in  attempt  to  destroy  child, 
unless,  etc. 


118.  Attempting  to  corrupt  or  influence  Juror  or  164.  Administering  medicine  when  intoxicated 

•0  as  to  endanger  life. 
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OBCTION  BKCnON 

lUd.  Administering  medidne,  avowing  It  to  be  a  200.  Tavern  keepers,  etc.,  harboring  intoxicated 
secret,  and  thereby  endangering  life.  Indians. 

166.  Prosecntions  under  »)nr  preceding  sections.   201.  Part  of  certain  act  repealed.— When  five 

167.  Obstructing  the  naTlgation  of  Muskingum  preceding  sections  took  eflbct. 

riTer ;  202.  Suffering  Canada  thistles  to  grow  on,  etc. 

168.  Prosecutions  therefor.  203.  Tending  seed  containing  seed  of  Canada 

169.  Destroying   timber,  or  trespassing   upon  thistle. 

school,  ministerial,  canal,  and  other  pub-  204.  Fines ;  where  paid. 

lie  lands.;  206.  Firing  of  cannon,  or  exploding  of  powdet 

170.  Prosecutions  therefor.  on  public  streets,  etc; 

171.  Suit  against  trespassers  on  public  lands.  206.  —Fines  appropriated ; 

172.  Duty  of  county  sunreyors  in  respect  to  tres-  207.  —Prosecutions. 

passers  on  public  lands.  208.  Becelying  or  buvlng  stolen  bank  blUs  or 

178.  Prosecuting  attorneys  authorised  to  selM  notes,  etc.,  of  less  value  than  thirty-flv» 

timber,  etc,  and  make  sale  of  the  same.     .         dollars,  etc.; 
174.  Cutting  down  and  ii\)uring  trees.— P«nal^.   200.  — Or  goods  or  chattels  stolen,  etc.,  of  kit 

176.  Prosecutions  therefor.  value  than  thirty-five  dollars,  etc 

176.  Act  repealed.  210.  Seduction  under  promise  of  marriage,  etc; 

177, 178.  I^)uring  buildings,  etc;  evidence  required. 

179.  Prosecution  therefor.  211.  The  oifense  of  carrying  or  wearing  oonoealed 

180.  Ii^uiinf  salt  wells,  etc  weapons ;  penalty. 

212.  When  the  jnnr  shall  acquit  the  accused. 

THIBD  OLASS :  213.  Punishment  for  disturbing  school  or  Uteris 

MZNOB   orrkHSSs.  214,  216.  Prosecution  therefor ;  and  dlsporition 

181.  Betting  on  elections,  etc.;  of  fines. 

182.  When  to  be  prosecuted ;  216.  Selling  liquors,  etc,  within  two  miles  of 

183.  Court  to  charge  the  grand  juiy  In  relatfon              any  religions  meetings. 

thereto.  217.  Prosecution  therefor. 

184.  Sabbath  breaking.  218.  Accused   on   acquittal  to   recover  donUe 
186.  Selling  spiritous  liquors  on  Sunds^.  costs,  etc 

186.  Disturbing  religious  meetings.— How  Judge   219.  Preliminary  remarks. 

or  justice  may  proceed  against  persons  220.  What  to  be  done  when  poisons  sold, 

violating  the  provisions  of  this  act,  and  221.  How  arsenic  to  be  prepared  before  sale 

relating  to  third  class  of  crimes.—Per-  222.  Penalty  for  violating  two  preceding  sections, 

sons  disturbing  religious  meeting  may  be  223.  Forging  brand,  stamp,  label,  etc. 

turned  out.  224.  Having  same  or  plate,  etc,  in  possession. 

187.  Profuie  swearing.  226.  Vending  articles   having    forged   stamps, 

188.  Sxdting  disturbance  at  public  meeting,  brand  or  label,  etc 

etc,  of  citixens.  226.  Seizure  and  destruction  of  lUse  dies,*brandi 

189.  Playing  bullets  or  running  horses  in  any  and  plates. 

street,  or  shooting  in  a  town  or  village.      227.  Tare  and  net  weight,  etc.,  of  certain  arti* 

190.  Keeper  of  public  house  keeping  or  permit-  des  to  be  marked,  etc 

ting  ball  or  nlnepln  alley.  228.  Brands  and  stamps. 

191.  Exhibiting  puppet  show,  wire  dancing,   229.  Penalty  for  erasing,  transferring  or  con* 

tumbling,  or  slight  of  hand  for  money.  coaling  stamp  or  brand. 

192.  Defiwdng  or  destr^ring  any  advertisement  280.  Military  officers,  etc,  to  suppress  rIotSv— 

or  notification,  etc.,  set  up  by  authority  Penalties.— Pay,  etc 

of  law.  231.  The  same.  * 

193L  Bull  or  bear  baiting,  or  torturing  animals.  232.  The  same. 

194.  Oock  fighting.  233.  ChUd  stealing,  etc 

195.  Horse  racing  tn  public  roads.  234.  The  same. 

196.  Under  thirteen  precedhig  sections  how  fines  286.  Bribery  of  officers  and  public  agents,  whsl 

collected  and  to  whom  paid.— Penalty  and  how  punished. 

against  officer  for  not  p^ylBg  them  over,  2S6.  The  same.  • 

and   how   recovered.— Prosecutions   for  237.  The  same. 

fines  to  be  commenced  within  ten  days  288.  The  same. 

alter  oflbnse.  239.  Grand  Jury  to  be  charged  upon  bribery. 

197.  AcU  repealed,  reserving  rights  aoemsd.         240,  241.  Arson. 

198.  Selling  liquor  to  the  Indians.  842.  IiUnring  and  delkcing,  etc,   pahllo  md 

199.  Oflkers  not  maUng  complaint  of  violation  private  buildings. 

of  preceding  section,  etc 

FIRST  CLASS: 

i 
PXnnSHED  BY  DEATH,  OE  IMPRISONMENT  IN  THE  PENITENTIAET. 

An  Act  providing  for  the  punishment  of  crimes. 
[Pamtd  Monk  7, 1836.    Tbok  i(#M  JaJy  J,  1835.    83  eol.  i3o«.  88.] 

(1.)  Section  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  Murder,  first 
of  OhiOy  That  if  any  person  shall  purposely,  and  of  deliberate  and  v^ 
premeditated  malice,  or  in  the  perpetration,  or  attempt^  to  perpetrate 
any  rape,  arson,  robbery,  or  burglary,  or  by  administering  poison,  or 
causing  the  same  to  be  done,  kill  another;  every  such  person  shall  be 
deemed  guilty  of  murder  in  the  first  degree,  and,  upon  conyictiou 
thereof,  shall  suffer  death.^ 


1  Tnteut  orpurpote  to  kiU,  although  not  essential  to  constitute  murder  atoommon  law, 
if  made  h;  this  section  tne  of  the  ingredienta  of  that  crime.     FouU  y.  The  State,  8 
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Murder,  aecoud         (2.).  Sec.  II.     That  if  any  person  shall  purposely  and  malicionsly. 

^**'**'  but  without  deliberation  and  premeditation,  kill  another,  every  such 

person  shall  be  deemed  guilty  of  murder  in  the  second  degree,  and,  ca 

Ohio  St.  Rep.  98 ;  Bohbiru  v.  The  State,  8  Ohio  St.  Rep.  131  j  Kain  v.  The  State,  g 
Ohio  St.  Rep.  306. 

Where  a  drug  is  administered  to  a  woman  pregnant  with  a  quick  child,  with  int«nt 
not  to  kill  the  woman,  hut  to  produce  abortion,  and  the  woman  dies  from  the  offecti 
of  the  drug,  the  offense  can  not  constitute  murder  in  the  first  degree  under  this 
statute.    Bobbins  r.  The  State,  8  Ohio  St.  Rep.  l.U.  . 

In  case  of  homicide  by  administering  poison,  or  causing  the  same  to  be  done,  the 
accused  can  not  be  convicted  of  murder  ill  the  first  degree,  where  there  was  no  pur' 
jpoee  or  intent  to  kill  the  person  poisoned.     lb,  131. 

Although  in  homicide  committed  in  administering  poison,  or  in  perpetrating,  or 
attempting  to  perpetrate,  either  of  the  felonies  mentioned  in  the  statute,  the  turpi- 
tude of  the  felonious  act  is  made  to  supply  the  place  of  the  deliberate  and  premeditated 
malice  requisite  in  the  first  class  of  murder  defined,  yet  the  purpose  to  kill,  expressed 
in  the  statute,  applies  to  eaeh  of  the  several  classes  of  murder  in  the  first  degree. 
lb,  131. 

It  is  essential  to  the  sufficiency  of  an  indictment  for  murder  in  the  first  degree  in 
this  state,  that  it  contain  a  direct  and  specific  averment  of  the  purpose  or  intention  to 
hill,  or  intention  to  infiict  a  mortal  wound,  in  the  description  of  the  crime;  and  an  aver- 
ment that  an  assault  and  battery,  resulting  in  the  death  of  the  person  assaulted,  was 
committed  purposely  and  of  deliberate  and  premeditated  malice,  does  not  ex  vi 
termini  import  a  purpose  or  intent  to  kill ;  and  tne  omission  of  such  an  averment  can 
not  be  supplied  by  any  rule  of  evidence  applicable  to  the  proof  on  the  trial,  or  be 
cured  by  the  legal  conclusion  of  the  grand  jury,  usually  inserted  in  the  closing  part  of 
such  an  indictment,  drawn  from  the  antecedent  averments  descriptive  of  the  crime. 
Fouts  V.  The  State,  8  Ohio  St.  Rep.  98 ;  Kain  v.  The  State,  lb.  306. 

When  the  purpose  to  maliciously  kill  with  premeditation  and  deliberation  is 
formed,  the  length  of  time  between  the  design  so  formed  and  its  execution,  is  immate- 
rial.    Shoemak4tr  v.  The  State,  12  Ohio  Rep.  43. 

On  a  trial  for  murder,  where  insanity  is  set  up  as  a  defense,  a  physician  having 
Stated,  on  examination  in  chief,  that,  in  his  opinion,  the  prisoner  was  insane,  in 
order  to  test  the  accuracy  and  valne  of  that  opinion,  he  may  be  asked,  on  cross-ex- 
amination, whether,  in  his  opinion,  the  accused  knew  right  from  wrong — that  it 
would  be  wrong  for  him  to  commit  murder,  rape,  arson,  or  burglary.  Clark  v.  Thm 
State,  12  Ohio  Rep.  483. 

On  a  c^uestion  of  insanity,  witnesses  other  than  professional  men,  may  state  their 
opinion  in  connection  with  the  facts  on  which  it  is  founded.  A  physician  should  also 
state  the  reasons  of  his  opinion,  and  the  facts  on  which  it  is  based,  and  if  not  sus- 
tained by  them  it  is  entitled  to  little  weight,     fb,  483. 

Purposely  implies  an  act  of  the  will — an  intention,  a  design  to  do  the  act.-  It  pre- 
supposes the  free  agency  of  the  actor.  Deliberation  and  premeditation  require  action 
of  tne  mind.  They  are  operations  of  the  intellectual  faculties,  and  require  an  ex- 
ercise of  reason,  reflection,  judgment,  and  decision,  and  can  not  happen  in  any  case 
where  the  faculties  of  the  mind  are  deranged,  destroyed,  or  do  not  exist.  The  crime 
of  murder  in  the  first  degree  can,  therefore,  only  be  perpetrated  by  a  free  agent  capa- 
ble of  acting  or  abstaining  from  action — free  to  embrace  the  right  and  reject  the 
wrong.     Clark  v.  The  State,  12  Ohio  Rep.  483,  494. 

When  the  question  is  as  to  whether  the  accused  who  committed  the  homicide  is  re- 
sponsible or  not,  it  must  appear  that  at  the  time  the  act  was  committed  he  was  capa- 
ble of  judging  whether  that  act  was  right  or  wrong,  and  knew  that  it  was  an  offense 
against  the  laws  of  God  and  man.     lb.  494. 

The  law  presumes  eveiy  person  of  the  age  of  fourteen  years  to  be  of  sufficient 
capacity  to  lorm  the  criminal  purpose,  to  deliberate  and  premeditate  upon  the  acts 
which  malice,  anger,  hatred,  revenge,  or  other  evil  disposition  might  impel  him  to 
perpetrate.  To  defeat  this  legal  presumption  which  meets  the  defense  of  insanity  at 
the  threshold,  the  mental  alienation  relied  upon  by  the  accused,  must  be  affirmatively 
established  by  positive  or  circumstantial  proof.  It  is  not  sufficient  if  the  proof 
barely  shows  that  such  a  state  of  mind  was  possible,  or  eves  probable.  The  proof 
must  overcome  the  legal  presumption  of  sanity ;  it  must  satisfy  the  jury  thai  the 
prisoner  was  not  sane.     lb.  495. 

An  act  done  during  a  lucid  interval,  is  an  act  for  which  the  law  will  hold  the  indi- 
vidual accountable.     lb.  495. 

On  an  indictment  charging  the  prisoner  with  poisoning  A.,  in  December,  1851,  it  is 
error  to  permit  evidence  in  chief  to  show  that  she  poisoned  B.  In  the  month  of  Au- 
gust previous.     Farrar  v.  The  State,  2  Ohio  St.  Rep.  54. 

When  there  is  but  a  single  count  in  an  indictment,  which  specifically  alleges  delib 
erate  and  premeditated  malice,  the  prisoner  may,  notwithstanding,  be  convicted  of 
the  lesser  crime  of  murder  in  the  second  degree,  or  of  manslaughter.  Per  Avery  J., 
Sharp  V.  The  State,  19  Ohio  Rep.  390. 
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conviction  thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at 
hard  labor,  during  life.  ' 

(3.)  Sec.  III.  That  if  any  person  shall  unlawfully  kill  another  with-  Manslaughter, 
out  malice,  either  upon  a  sudden  quarrel  or  unintentionally,  while  the 
slayer  is  in  the  commission  of  some  unlawful  act;  every  such  person 
«hall  be  deemed  guilty  of  manslaughter,  and,  upon  conviction  thereof, 
shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  not 
more  than  ten  years,  nor  less  than  one  year.  ^ 

1  In  a  trial  for  murder  in  the  second  degree,  the  state  may  prove  preyious  threats 
made  by  the  defendant  against  the  person  he  afterward  killed,  in  order  to  show  that 
the  killing  was  malicious.    Stewart  v.  TJte  State,  1  Ohio  St.  Rep.  66. 

D.  with  his  fist  assaulted  S.  in  the  street.  S.  instantly  staboed  him  in  five  places, 
of  which  wounds  he  died.  There  was  no  evidence  tending  to  prove  that  S.,  when  he 
gave  the  fatal  wounds,  was  in  danger  of  loss  of  life,  or  limb,  or  great  bodily  harm,  or 
that  he  had  a  reasonable  apprehension  of  such  danger.  Held,  That  the  killing  was 
not  excusable  homicide,  se  ae/endendo.    lb.  66. 

When  the  slayer  seeks  and  provokes  an  assault  upon  himself,  in  order  to  have  a  pre- 
text for  stabbing  his  adversary,  and  does,  upon  being  assaulted,  stab  and  kill  him, 
«uch  killing  is  not  excusable  homicide  in  self-defense.    lb.  67. 

A  person  assaulted  may  repel  force  by  force  ;  but  it  does  not  follow  that  he  may, 
without  necessity,  use  a  deadly  weapon  for  that  purpose.  And  he  is  yet  more  un- 
justifiable if  his  weapon  is  concealed.     lb.  67. 

It  is  not  error  to  charge  a  jury,  "  to  take  into  consideration  the  manner  by  which, 
and  purposes  for  which,  the  prisoner  had  the  possession  of  the  knife  with  which  he 
committed  the  homicide.''    i6.  67. 

In  a  trial  for  murder,  it  is  competent  for  the  defendant  to  prove  how  he  was  em- 
ployed at  the  time  ho  met  with  the  person  he  is  charged  to  have  killed,  and  what  was 
his  conduct  a  short  time  before  the  affray  which  resulted  in  the  killing.  Stewart  v. 
The  Statej  19  Ohio  Rep.  302. 

It  is  competent  on  cross-examination,  to  ask  a  witness  how  he  was  employed  during 
the  time  of  the  transaction  he  has  detailed  in  his  examination  in  chief.    lb.  302. 

In  such  case  it  is  competent  for  the  defendant  to  prove  that  the  person  alleged  to 
have  been  murdered,  and  others,  had  agreed  to  go  to  the  house  where  the  defendant 
boarded,  for  the  purpose  of  quarreling  with  him,  and  that  they  had  approached  him 
with  that  intent  at  the  time  the  affray  commenced,  which  resulted  in  the  homicide ; 
and  to  prove  the  conversation  of  the  parties,  in  relation  to  such  agreement,  though 
the  defendant  had  not  been  informed  of  the  intent  of  the  parties  in  approaching  him. 
lb.  302. 

It  is  competent  for  the  defendant  to  ask  a  witness  who  had  seen  the  transaction, 
whether  when  the  deceased  rushed  on  him,  there  was  time  enough  for  him  to  escape 
and  get  out  of  the  way,  before  the  deceased  rushed  on  him,  or  not.    lb.  302. 

2  Manslaughter,  at  the  common  law,  was  ^*  the  unlawful  killing  of  another,  with- 
out malice,  either  express  or  implied  ;  which  may  be  either  voluntarily,  upon  a  sud- 
den heat,  or  inadvertently,  but  in  the  commission  of  some  unlawful  act."  (4  Black. 
Com.  191).  It  is  evident  the  legislature  had  in  view,  while  framing  this  section,  the 
crime  of  manslaughter  as  understood  at  common  law.  They  have  adopted  it  in  sub- 
stance, and  almost  in  form.  Per  Avery,  J.,  Sittcliffev.  The  State,  18  Ohio  Rep.  469, 476. 

An  indictment  for  manslaughter  drawn  after  the  approved  common  law  preoedents, 
is  good  in  a  prosecution  under  this  statute  for  the  same  offense.    2b.  469. 

A  statement  that  the  prisoner  made  an  assault  and  unlawfully  discharged  a  gun 
loaded  with  powder  and  lead,  at  the  person  killed,  is  a  sufficient  averment  of  the  un- 
lawful act  designated  in  the  statute.     lb.  469. 

An  intent  to  kill,  may  be  an  ingredient  of  the  crime  of  manslaughter,  but,  under 
this  statute,  it  is  not  a  necessary  ingredient.  Montgomery  v.  The  State,  11  Ohio  Rep. 
424. 

Malice,  under  this  statute,  is  not  a  necessary  ingredient  of  manslaughter;  but  the 
act  of  maliciously  killing,  unintentionally,  is  manslaughter  nevertheless.  Per  Brink- 
erhoff,  J.,  in  Nichols  v.  The  State,  8  Ohio  St.  Rep.  437. 

This  section  does  not  repeal  the  163d  section  of  this  Chapter.  Robbina  v.  The  State, 
8  Ohio  St.  Rep.  131, 192.  In  this  case  it  was  observed  by  Hartley,  C.  J.,  that  sikid 
section  163  makes  the  unlawful  act  the  gist  of  the  offense,  and  the  consequential  death 
simply  a  descriptive  circumstance  ;  while  this  section  3  makes  the  killing  the  gist  of 
the  crime,  and  tne  unlawful  means  and  object  simply  distinctive  matters  of  description. 
That  this,  however,  did  not  seem  to  create  any  actual  distinction  between  the  two 
itatntes,  as  to  the  essential  elements  of  the  crime.  That  the  question,  whether  evi- 
ience  proving  that  the  accused  had  administered  a  poisonous  drug  to  a  woman  preg- 
nant with  a  quick  child,  with  intent  to  produce  thereby  an  abortion,  of  whicn  the 
woman  died,  would  support  an  indictment,  under  the  statute,  for  manslaughter,  was 
a  question  not  necessarily  involved  in  this  case,  and  one  upon  which  the  court  deemed 
it  proper  to  elpress  k?  opinion. 
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Bapenpondaogh-      (4.)  Seo.  IV.     That  if  any  person  shall  have  carnal  knowledge  of 
tororBteter.        j^^j^  daughter  or  sister,  forcibly  and  against  her  will ;  every  such  person 
so  offending  shall  be  deemed  guilty  of  a  rape,  and,  upon  conviction 
thereof,  shall  be  imprisoned  in  the  penitentiary  and  kept  at  hard  labor 
during  life. 
Rape  upon  other      (5.)  guo.  V.     That  if  any  person  shall  have  a  carnal  knowledge  of 
*""    '  any  other  woman,  or  female  child,  than  his  daughter  or  sbter,  as  afore- 

said, forcibly  and  against  her  will ;  or  if  any  male  person,  of  the  age  of 
seventeen  years  and  upward,  shall  carnally  know  and  abuse  any  female 
child,  under  the  age  of  ten  years,  with  her  consent;  every  such  person 
Carnal  knowledge  80  offending,  shall  be  deemed  guilty  of  a  rape,  and,  upon  conviction 
yei«?f  age.*'  ^^^  thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard  kbor, 

not  more  than  twenty,  nor  less  than  three  years.  ^ 
Oamai  knowledge      (6.)  Sec.  YI.     That  if  any  male  person,  seventeen  years  old  and 
of  insane  woman,  ^p^^rd,  shall  havo  Carnal  knowledge  of  any  woman,  other  than  his 
wife,  such  woman  being  insane,  he  knowing  her  to  be  such ;  every  per- 
son so  offending,  shall  be  deemed  guilty  of  a  misdemeanor,^  and,  upon 
conviction  thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at 
hard  labor,  not  more  than  ten,  nor  less  than  three  years. 
Bigamj.  (7.)  Seo.  VII.     That  if  any  married  person,  having  a  husband  or 

wife  living,  shall  marry  any  other  person ;  every  person  so  offending^ 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  not 
more  than  seven  years,  nor  less  than  one  year;  but  nothing  contained 
in  this  section  shall  be  construed  to  extend  to  any  person  whose  hus- 
band or  wife  shall  be  continually  and  willfully  absent  for  the  space  of 
five  years  together,  and  unheard  from,  next  before  the  time  of  such 
marriage.  ^ 

1  Bape  is  defined  to  be  the  haying  nnlawful  and  carnal  knowledge  of  a  woman,  bv 
force  and  against  her  will.  To  constitute  this  carnal  knowledge  there  must  be  both 
penetration  and  emission ;  both  those  are  necessary  elements  in  the  crime  df  rape. 
Williams  v.  The  State,  14  Ohio  Rop.  222,  226. 

Hence  before  an  infant  has  arrived  at  the  age  of  puberty,  or  before,  by  the  physi- 
cal laws  of  human  nature,  he  can  emit  seed,  he  is  incapable  of  committing  the  crime 
of  rape.    lb,  226. 

The  law  presumes  that  an  infant  under  the  age  of  fourteen  years  is  incapable  of 
committing  or  attempting  to  commit  the  crime  of  rape ;  but  this  presumption  may  be 
rebutted  by  proof  that  such  person  has  arrived  at  the  age  of  puberty.    lb,  222,  227. 

Whatever  may  be  the  rule  elsewhere,  it  is  settled  in  Ohio,  that  in  a  prosecution  for 
rape,  or  for  assault  with  intent,  etc.,  'Hhe  substance  of  what  the  prosecutrix  said," 
or  the  **  declarations  "  made  by  her  immediately  after  the  offense  was  committed,  may 
be  given  in  evidence,  in  the  first  instance,  to  corroborate  her  testimony.  McCombtr, 
The  State,  8  Ohio  St.  Rep.  643;  JohMon  v.  The  State,  17  Ohio  Rep.  593;  Lavghim  v. 
The  State,  18  Ohio  Rep.  90. 

On  a  trial  for  rape,  or  for  assault  with  intent  to  commit  a  rape,  the  acts  and  declara- 
tions of  the  husband  of  the  woman  on  whom  the  offense  is  alleged  to  have  been  com- 
mitted, are  not  admissible  to  discredit  the  wife  examined  as  a  witness.  McOombe  v. 
The  State,  8  Ohio  St.  Rep.  643. 

The  oharact«r  for  chastity  of  the  prosecutrix  in  this  class  of  cases  can  not  oe  im- 
peached by  evidence  of  particular  acts  of  unchastity,  but  only  by  general  evidenoo 
of  her  reputation  in  that  respect.  Nor  can  she  be  interrogated  as  to  previous  crim- 
inal intercourse  with  persons  other  than  the  accused  himself;  nor  is  such  evidence  of 
other  instances  admissible.    lb.  643. 

3  Where  the  statute  describes  an  offense  as  a  misdemeanor,  and  the  indictment 
chargee  it  to  have  been  feloniously  committed,  the  word  **  feloniously  "  does  not  vitiato 
the  indictment,  but  may  be  treated  as  surplusage.    State  v.  Heee,  b  Ohio  Rep.  1. 

8  On  an  indictment  for  bigamy,  the  admissions  of  the  defendant,  as  to  aprior  mar- 
riage, may  be  given  in  evidence  to  prove  the  fact  of  such  marriage.  Wobnerton  y. 
The  State,  16  Ohio  Rep.  173. 

Marriages  in  this  state  contracted  by  male  persons  under  the  age  of  eighteen,  and 
female  persons  under  fourteen,  are  invalid  unless  confirmed  by  cohabitation  after  ar- 
riving at  those  ages  respectively.  Such  a  marriage,  not  thus  confirmed,  does  not 
subject  a  party  to  punisnment  for  bigamy  for  contracting  a  subsequent  marriage 
while  the  first  husband  or  wife  is  living.    Shae/er  v.  The  Sate,  20  Ohio  Rep.  1. 


Digitized  by 


Google 


33.] 


CEIMBS  AND   MISDEMEANORS — ^PIRST   CLASS.  40O 


(8.)  Sec.  VIII.  That  if  any  stepfather  shall  have  sexual  intercourse  incett. 
with  his  stepdaughter,  knowing  her  to  be  such  j  or  if  any  stepmother 
and  her  stepson  shall  have  sexual  intercourse  together,  having  knowl- 
edge of  their  relationship;  or  any  father  shall  have  sexual  intercourse 
with  his  daughter,  knowing  her  to  he  such;  or  if  any  brother  and  sister, 
being  of  the  age  of  sixteen  years  or  upward,  shall  have  sexual  inter- 
course together,  having  knowledge  of  their  consanguinity;  every  step- 
&ther.  stepmother,  stepson,  father,  brother  or  sister,  so  offending,  sh^l 
.be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor  not  more  than 
ten  nor  less  than  three  years. 

(9.)  Sec.  IX.  That  if  any  person,  on  his  or  her  oath  or  affirmation,  Fujuzy. 
in  any  action,  plea,  suit,  bill,  petition,  answer,^  complaint,  indictment, 
controversy,  matter  or  cause,  depending,  or  which  may  depend,  in  any 
of  the  courts  in  this  state,  civil,  criminal  or  military;  or  in  any  affidavit 
or  deposition,  to  establish  any  account  stated,  demand,  or  bill  of  par- 
ticulars, to  be  presented  to  any  executor  or  administrator  for  settlement; 
or  before  any  justice  of  the  peace,^  referees  or  arbitrators;  or  before  any 
other  person  having  authority  by  the  laws  of  this  state  to  administer  an 
oath ;  or  in  or  before  the  senate  or  house  of  representatives  of  the  leg- 
islature of  this  state,  or  any.  committee  thereof  (in  any  deposition  or 
affidavit,  or  other  oath  or  affirmation,  taken  or  made  pursuant  to  the 
laws  of  this  state,  or  of  any  resolution  of  the  senate  and  house  of  rep- 
resentatives of  the  legislature  of  this  state,  or  of  either  of  them),  shall 
willfxdly  and  corruptly  depose,  affirm  or  declare,  any  matter  to  be  fact, 
knowing  the  same  to  be  false,  or  shall,  in  like  manner,  deny  any  matter 
to  be  fact,  knowing  the  same  to  be  true ;  every  person  so  offending  shall 
be  deemed  guilty  of  perjury,  and,  upon  conviction  thereof,  shall  be  im- 
prisoned in  the  penitentiary,  and  kept  at  hard  labor  not  more  than  ten 
nor  less  than  three  years. 

(10  )  Sec.  X.     That  if  any  person  shall  persuade,  procure  or  suborn  Sobomationof 
any  other  person  to  commit  willful  and  corrupt  perjury,  every  person  so  p®^"7* 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard 
labor  not  more  than  ten  nor  less  than  three  years. 

(11.)  Sec.  XI.  That  in  every  indictment  for  perjury  or  suboma-  indictment  fcr 
tion.  of  perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of  the  S2S2n.*°^  ^^ 
offense,  charged  upon  the  defendant,  and  before  what  court  or  authority 
the  oath  or  affirmation  was  taken,  averring  such  court  or  authority  to 
have  full  power  to  administer  the  same,  together  with  the  proper  aver- 
ment or  counts  to  falsify  the  matter  or  matters,  wherein  the  perjury  is 
assigned,  without  setting  forth  any  part  of  any  record  or  proceeding,  in 
law  or  equity,  other  than  as  aforesaid,  and  without  setting  forth  the 
commission  or  authority  of  the  court,  or  other  authority  before  whom 
the  perjury  was  committed.* 

1  Peijnry  can  not  be  aseigned  upon  an  answer  in  chancery  where  the  bill  does  not 
call  for  an  answer  under  oath.  In  sach  case  an  affidarit  of  the  truth  of  the  answer 
is  immaterial.  Silver  ▼.  The  State,  17  Ohio  Rep.  365.  Where  the  bill  was  lost,  the 
mere  belief  of  a  witness  that  it  called  for  an  answer  under  oath  was  held  to  be  in- 
sufficient evidence  of  that  fact  to  oouTiot  the  accused.    lb,  365. 

3  It  is  well  settled  that  when  the  court  has  jurisdiction  oyer  the  subject  matter,  if  a 
witness  totally  incompetent  be  admitted,  he  may  commit  peijury.  Per  Wood,  J.,  in 
Montgomery  r.  The  State,  10  Ohio  Rep.  220, 222.  The  plaintiff,  who  was  inoompetent 
■s  a  witness,  in  a  trial  before  a  justice  of  the  peace,  offered  himself  as  such,  and  was 
sworn,  and  testihed  falsely,  and  peijury  was  assigned  on  the  oath  thus  taken,  and  he 
was  eonvioted,  and  the  conviction  was  affirmed. 

tin  an  indictment  for  peijury  it  is  sufficient  to  aver  that  the  court  had  power  to  ad* 
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Arsou.  (12.)  Sec.  XII.     That  if  any  person  shall  willfully  and  maliciously 

burn,  or  cause  to  be  burned,  any  dwelling  house,  kitchen,  smoke  house, 
shop,  barn,  stable,  store  house,  warehouse,  malt  house,  stilling  house, 
mill  or  pottery,  the  property  of  any  other  person,  or  any  other  build- 
ings, the  property  of  any  other  person,  of  the  value  of  fifty  dollars,  or 
containing  property  of  the  value  of  fifty  dollars;  or  any  church,  meet- 
ing house,  court  house,  work  house,  school  house,  jail,  or  other  public 
building;  or  any  ship,  boat,  or  other  watcrcraft.  of  the  value  of  fifty 
dollars;  or  any  bridge  of  the  value  of  fifty  dollars,  erected  across  any* 
of  the  waters  within  this  state;  every  person  so  offending  shall  be 
deemed  guilty  of  arson,  and,  upon  conviction  thereof,  shall  be  impris- 
oned in  the  penitentiary,  and  kept  at  hard  labor  not  more  than  twenty 
years  nor  less  than  one  year.  ^ 
Mtampt  to  MM-  (13.)  Sec.  XIII.  That  if  any  person  shall  willftilly  and  maliciously 
*™*^  set  fire  to  any  of  the  buildings  or  other  property  described  in  the  fore- 

going section,  with  intent  to  burn  or  destroy  the  same,  every  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard 
labor  not  more  than  seven  years  nor  less  than  one  year. 
As  amended  April      (14.)  Seo.  XIV.     That  if  any  person  shall,  in  the  ni^ht  season,  willfully, 
Mi«?*i*T867*  w  Judiciously,  and  forcibly 2  break  and  enter  into  any  dwelling  house,*  kitchen, 
voL  82*.        '       smoke  house,  shop,  office,  store  house,  warehouse,  4  malt  house,  still  house, 
Bm^glMy.  mill,  pottery,  factory,  watercrafk,  school  house,  church  or  meeting  house, 

bam  or  stable,  with  intent  to  kill,  rob,  commit  a  rape,  or  with  intent  to  steal 
property  &  of  any  value,  or  to  commit  any  deed  made  criminal  by  this  act, 
or  tne  act  to  which  this  is  amendatory,  every  person  so  offending  shall  be 
deemed  guilty  of  burglary,  and  upon  conviction  thereof,  shall  be  imprisoned 
in  the  penitentiary,  and  bjpt  at  hard  labor,  not  more  than  ten  nor  less  than 
one  year. 

Bobbery.  G^.)  Sec.  XV.     That  if  any  person  shall  forcibly  and  by  violence. 

minister  the  oath,  \rithout  setting  forth  the  fact«  necessary  to  give  jarisdiotion.  Sal- 
leek  V.  The  State,  11  Ohio  Rep.  400. 

Where  it  became  material  on  a  trial  for  peijnry  to  prove  the  contents  of  a  book  of 
aocoants,  which  had  been  admitted  by  the  accused  to  be  correct  and  tme,  the  book 
may  go  to  the  jury  as  evidence  of  the  extent  and  nature  of  the  admission.  lb.  400. 
So  where  a  written  paper  is  referred  to  in  an  indictment  for  perjury,  and  the  time  and 
place  of  subscribing  such  paper  by  the  accused  is  inrolved  m  the  alleged  peijury,  as 
set  forth  in  the  indictment,  the  paper  is  proper  evidence  upon  the  trial.  Oabum  v. 
The  State,  7  Ohio  Rep.  (pt.  1)  212. 

As  to  setting  out  an  instrument  in  the  indictment,  see  notes  to  sections  22  and  29 
of  this  Chapter. 

1  Where  two  persons  are  indicted  separately  for  the  same  arson,  the  record  of  the 
conviction  of  one  of  them  is  not  admissible  evidence  against  the  other  on  triaL 
Kaxer  v.  The  State,  5  Ohio  Rep.  280. 

2  Whether  the  offender  gain  an  entrance  by  open  violence  or  by  deceiving  the  in- 
mates, and  knocking  at  the  door  after  the  manner  of  a  peaceable  citizen,  if  the  intent 
be  felonious,  the  law  implies  a  forcible  breaking  of  the  barriers  erected  for  the  soeu- 
rity  of  the  dwelling.    Dutcher  v.  The  State,  18  Ohio  Rep.  308,  317. 

8  Under  our  statute,  if  it  be  necessary  to  aver  an  ownership  at  all,  we  adopt 
the  more  simple  rule  that  the  person  in  the  visible  occupancy  and  control  of  the 
premises,  at  the  time  of  the  burglary,  may  be  set  out  in  the  indictment  as  the  owner, 
whether  that  person  be  a  tenant  of  the  freehold  for  years,  at  will,  or  by  sufferance ; 
and  that  a  feme  covert,  living  apart  from  her  husband,  may,  for  this  purpose,  be 
treated  as  a  feme  eole.    Per  Spalding,  J.,  Dutcher  v.  The  State,  18  Ohio  Rep.  308, 316. 

4  A  description  of  the  premises  as  "  the  warehouse  of  W.  M.,  at  Scioto  county,"  if 
sufBcient.     Spencer  v.  The  State,  13  Ohio  Rep.  401. 

^  In  an  indictment  for  burglary,  with  an  intent  to  steal  goods  and  chattels,  it  is  not 
necessary  to  aver  what  specific  goods  were  intended  to  be  stolen.  Spencer  v.  Tkt 
State,  13  Ohio  Rep.  401. 

The  term  **  goods  and  chattels,"  imports  value,  and  it  is  not  necessary,  under  tb« 
statute,  to  aver  any  certain  value.  On  the  trial,  proof  of  their  value  is  not  neces- 
sary, lb.  401.  So  an  indictment  for  burglary  is  ^ood,  which  charges  that  the  break- 
ing and  entering  were  with  intent  to  steal  bank  bills,  without  expressly  alleging  that 
the  bills  were  of  any  value.    Spears  v.  The  State,  2  Ohio  St.  Rep.  584. 
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or  by  putting  in  fear,  take  from  the  person  of  another,  ^  any  money  or 
personal  property, ^  of  any  value  whatever,  with  intent  to  rob  or  steal;* 
every  person  so  offending  shall  be  deemed  guilty  of  robbery,  and,  upon 
conviction  thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at 
hard  labor,  not  more  than  fifteen,  nor  less  than  three  years. 

(16.)  Sec.  XVI.    That  if  any  person  shall  willfully  and  maliciously,*  Entering   house, 
either  in  the  day  time  or  night  season,  enter  any  dwelling  house,  kitchen,  Sjl  wfthout 
■hop,  store,  warehouse,  malt  house,  still  house,  mill,  factory,  pottery,  te^tiS|' J^^mi 
watercrafb,  shool  house,  church  or  meeting  house,  smoke  house,  barn  or  mit  a  felony, 
stable,  and  shall  attempt  to  kill,  disfigure  or  maim  any  person,  rob,  stab, 
commit  a  rape  or  arson ;  every  person  so  offending,  his  or  her  aiders  or 
abettors,  counselors  or  procurers,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  imprisoned  in  the  peniten- 
tiary, and  kept  at  hard  labor,  not  more  than  ten  years,  nor  less  than 
one  year. 

(17.)  Sec.  XVn.     That  if  any  person  shall  assault  another,  with  A«anit,  with  in- 
intent  to  commit  a  murder,*  rape,*  or  robbery,  upon  the  person  so  as-  JSnrd«?,   ~""^* 


.  rape 
robbery. 


1  Upon  the  trial  of  an  indictment  for  robbery,  under  this  section,  by  patting  in  fear 
ihe  prosecuting  witness,  it  is  not  necessary  to  show,  that  the  property  taken  was  ao- 
taally  severed  from  his  person.  It  is  enough  if  the  property  was  in  his  presence  and 
nnder  his  immediate  control,  and  he  laboring  under  such  fear,  the  property  was  taken 
by  the  accused,  with  intent  to  steal  or  rob.     Turner  v.  The  State,  1  Ohio  St.  Rep.  422. 

2  The  terms  "  personal  property,"  used  in  the  act,  are  sufiSoiently  comprehensive, 
to  include  bank  notes  and  other  ohoses  in  action.  Turner  t.  The  State,  1  Ohio  St.  Rep. 
422. 

In  such  case,  if  the  indictment  contains  a  particular  description  of  the  bank  notes 
taken,  but  erroneously  averring  them  to  be  ''  money,  goods  and  chattels,"  these  words 
may  be  rejected  as  surplusage,  and  the  count  will  be  good.    Ih,  422. 

3  It  is  essential  that  an  indictment  for  robbery  should  contain  a  substantial  aver- 
ment of  the  intent  to  eteal  or  rob,  Matthetoa  v.  State,  4  Ohio  St.  Rep.  539.  And  this 
averment  is  not  sufficiently  made  by  the  words,  **  feloniomhf  did  eevse,  take,  and  carry 
mway,"     lb,  539. 

But  where  the  indictment  avers  an  actual  stealing  of  bank  notes,  the  intent  to  steal 
named  in  the  statute,  is  necessarily  included,  as  well  as  the  knowledge  that  they  were 
fueh.     Turner  v.  The  State,  1  Ohio  St.  Rep.  422. 

4  Where  the  defendant  was  charged  in  one  count  with  an  assault  witb  intent  to  com- 
mit murder,  and  in  another  count  with  shooting  with  intent  to  kill  (distinct  offenses 
under  the  statute),  and  the  jury  returned  a  verdict  of  guilty  of  **  an  assault  with  in- 
tent to  kill  and  murder,  in  manner  and  form  as  alleged,"  but  said  nothing  of  the 
charge  of  shooting,  the  finding  was  held  to  be  insufficient.  The  jury  should  either 
have  returned  a  general  verdict,  or  else  have  responded  to  each  charge,  in  their  find- 
ing.    Wihon  V.  The  State,  20  Ohio  Rep.  26. 

Where  in  an  indictment,  there  are  counts  for  shooting  witb  intent  to  kill,  and  oth- 
ers for  assaulting  with  intent  to  murder,  and  the  jury  find  the  defendant  guilty  of  the 
first  charge^  the  court  can  not,  with  the  consent  of  the  jury,  enter  a  verdict  of  guilty, 
generally,  on  all  the  counts  in  the  indictment.     WiUon  v.  The  State,  18  Ohio  Rep.  143. 

Where  the  clerk  of  the  court  has  placed  on  the  margin  opposite  the  several  counts 
the  numbers,  one,  two,  and  so  on,  and,  by  mistake  or  otherwise,  has  commenced  the 
numbering  on  the  second  count,  and  the  same  error  has  been  continued  through  the 
whole  of  the  counts,  and  the  jury  have  returned  a  verdict  of  guilty  on  tife  seventh 
and  eighth  counts,  as  marked,  it  is  error  for  the  court  to  sentence  the  defendant,  on 
the  seventh  and  eighth  counts  of  the  indictment,  being  the  sixth  and  seventh  counts 
as  marked.     Wooc^ord  v.  The  State,  1  Ohio  St.  Rep.  427. 

Where  the  court  have  passed  separate  sentences  on  the  defendant  on  two  counts  of 
an  indictment,  on  one  of  which  counts  he  has  been  found  guilty,  and  on  the  other  of 
which  he  has  been  acquitted,  and  have  made  the  sentence  on  which  he  was  convicted, 
to  commence  at  the  expiration  of  his  term,  on  the  count  on  which  he  was  not  con- 
victed, the  whole  judgment  must  be  reversed.    lb,  428. 

Where  an  offense  forms  but  one  transaction,  and  the  indictment  containing  several 
eounts  on  which  the  jury  have  returned  a  verdict  of  guilty,  it  is  error  in  the  court  to 
sentence  on  each  count  separately.     lb.  428. 

Upon  an  indictment  for  an  assault,  with  intent  to  kill  and  murder,  where  there  is 
but  one  count  in  the  indictment,  the  defendant  may,  notwithstanding,  be  found  guilty 
of  an  assault  and  battery  only,  or  an  assault ;  as,  it  is  said,  there  is  no  foundation  la 
(his  country  for  the  distinction  made  in  England,  on  this  point,  between  felonies  and 


*  See  note  *  on  next  page. 
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saulted ;  every  person  so  offending  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  peni- 
tentiary, and  kept  at  hard  labor,  not  mpre  than  seven,  nor  less  than 
three  years,  d 
Grand  larceny.  (18.)  Sec.  XVIII.     That  if  any  person  shall  steal  any  money,  or 

other  personal  goods,  or  chattels,  the  property  of  another,  of  the  value 
of  thirty -five  dollars  or  upward,  the  person  so  offending,  shall  be  deemed 
guilty  of  larceny,  and,  upon  conviction  thereof,  shall  be  imprisoned  in 
the  penitentiary,  and  kept  at  hard  labor,  not  more  than  seven  years,  noi 
less  than  one  year.  ^  n 
aSS^b^^*"      (19.)  Sec.  XIX.     That  if  any  person  shall  steal,  or  maliciously  and 
not^^ixmdfl,  »-  feloniously  destroy  any  bank  bill  or  bilb,^  or  promissory  note  or  notes, 
oeipta,  etc.  j^^j  ^f  exchange,  order,  receipt,  warrant,  draft,  check  or  bond,  given  for 

the  payment  of  money,  or  receipt,  acknowledging  the  receipt  of  money 
or  any  other  property,  of  the  value  of  thirty -five  dollars,  or  upward, 
knowing  them  to  be  such;^  every  such  person  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  imprisoned  in 
the  penitentiary,  and  kept  at  hard  labor,  not  more  than  seven  years,  nor 
less  than  one  year,  a 
BeoeWng  or  buy-      (20.)  Sec.  XX.     That  if  any  person  shall  receive  or  buy  any  bank 
wfU'^^dif^re^  ^^^^  ^'  bills,  or  promissory  note  or  notes,  bill  of  exchange,  order,  receipt, 
jj*pt»»  •*«•»  kjo^  draft,  warrant,  check  or  bond,  given  for  the  payment  of  money  of  thirty- 
■JSen.  *"*  five  dollars  or  upward,  which  have  been  stolen,  knowing  the  same  to  be 

stolen,  with  intent  to  defraud  the  owner  thereof ;  every  person  so  offend- 
ing shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 

misdemeanors.  Stw>art  y.  State,  5  Ohio  Rep.  241.  See  also  Sharp  y.  The  /^te,  If 
Ohio  Bep.  379. 

In  an  indictment  for  an  assault  with  intent  to  murder,  it  is  sufficient  to  describe 
the  intent  in  these  words :  "  With  intent  in  and  upon  him  the  said  A.  B.,  then  and 
there  feloniously,  willfully,  and  of  his  malice  aforethought,  to  commit  a  murder." 
Sharp  y.  The  StaU,  10  Ohio  Bep.  379. 

A  conyiotion  may  be  had  under  this  section,  although,  had  death  resulted,  the 
crime  would  haye  been  but  murder  in  the  second  degree.  The  ayerments  of  the  in- 
dictment need  not  show  which  degree  of  murder  was  intended  by  the  accused  when  he 
made  the  assault.    lb.  379. 

If  a  father  toantonlif  make  an  assault  upon  a  third  person,  and  his-  son  come  into  the 
affray  afterward  to  aid  hie  father  in  the  aetauU,  on  an  indictment  against  the  son  for 
an  assault  with  intent  to  murder,  the  jury  can  not  consider  his  relation  to  his  father, 
nor  the  circumstances  of  peril  in  which  his  father  was  placed.  To  Justify  the  inter- 
ference of  a  son  in  taking  his  father's  part  in  an  affray  with  a  thii^  person,  it  must 
appear  that  the  interference  of  the  son  was  to  protect  the  father  from  yiolence  or  im* 
minent  danger.    lb,  370,  388. 

Malice  is  a  necessary  ingredient  of  the  offense  under  this  section.  Per  Thurman, 
J.,  Smith  y.  The  State,  2  Ohio  St.  Rep.  513.  But  in  that  case  doubt  is  expressed  as  to 
whether  a  case  of  malicious  shooting  (there  'being  no  assault  independent  of  the 
shooting),  falls  within  this  section.  The  judge  seemed  to  think  that  such  case  would 
fall  under  the  24th  section  of  this  Chapter,  exclusiyely. 

*  It  need  not  be  stated  in  the  indictment  for  an  assault  with  intent  to  commit  a 
rape,  under  this  section,  what  the  age  of  the  female  was,  or  whether  a  relatiye  or  not 
of  the  accused.  Bowlee  y.  State,  7  Ohio  Bep.  (part  2)  243.  See  Sharp  y.  The  State 
10  Ohio  Bep.  301. 

1 A  person  haying  possession  in  this  state  of  property  which  he  had  stolen  in  an- 
other,  may  be  conyicted  here  of  larceny.    HamtUon  y.  The  State  11  Ohio  Bop.  435. 

Where  a  person  reoeiyes  a  letter  containing  money  to  conyey  to  another,  but  instead 
of  conyeying  it,  opens  the  letter  and  uses  the  money,  it  is  larceny.  Cheadle  v.  ButU, 
6  Ohio  Bep.  67. 

2  An  indictment  for  stealing  bank  bills  is  not  sustained  by  proof  that  the  prisonei 
stole  the  orders  of  the  Ohio  railroad  company.  Qrammond  y.  The  Stale,  10  Ohio 
Rep.  511. 

8  In  an  indictment  under  this  section,  for  stealing  bank  bills  and  promissory  notes, 
it  must  be  averred  in  the  indictment  that  the  accused  knew  that  the  bills  and  notes 
were  bills  and  notes ;  and  the  jury  should  also  be  satisfied,  from  the  circumstaneei 
proyed,  that  such  ayerment  is  true,  before  finding  the  accused  guilty.  Gatewood  y 
State,  4  Ohio  Rep.  386;  Rich  y.  StaU,  8  Ohio  Rep.  111. 

(a)  Bepcaled.    Supplied,  Sup.  262,  26S. 
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thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor, 
not  more  than  seven  years,  nor  less  than  one  year. 

(21.)  Sec.  XXI.     That  if  any  person  shall  falsely  personate  any  FaiMiy  mnonai 
other,  before  any  court  of  record  or  judge  thereof,  or  before  any  justice  *°*  ■^®*'^'- 
of  the  peace,  clerk  of  either  the  supreme  court  or  court  of  common 
pleas,  or  any  other  officer  of  this  state,  who  is  or  may  hereafter  be 
authorized  to  take  the  acknowledgment  of  deeds,  powers  or  warrants 
of  attorney,  or  to  grant  marriage  licenses,  with  intent  to  defraud  any 

Serson,  body  politic  or  corporate ;  any  person  so  offending  shall  be 
eemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  for  any  space 
of  time  not  exceeding  six  years,  nor  less  than  one  year. 

(22.)  Sec.  XXII.  That  if  any  person  shall  falsely  make,  alter,  Wwgsrj. 
forge  or  counterfeit  any  record  or  other  authentic  matter,  of  a  publio 
nature ;  or  any  charter,  letters  patent,  deed,  lease,  writing  obligatory, 
will,  testament,  annuity,  bond,  covenant,  bank  bill  or  note,  check,  draft, 
bill  of  exchange,  contract  or  promissory  note,  ^  for  the  payment  of 
money  or  other  property;  or  any  acceptance  of  a  bill  of  exchange;  or 
the  number  or  any  principal  sum  of  any  accountable  receipt,  for  any 
note;  or  any  order,'  or  any  warrant  or  request,  for  the  payment  of 
money,  or  the  delivery  of  goods  and  chattels  of  any  kind;  or  any  ac- 
quittance or  receipt, 3  either  for  money  or  goods;  or  any  acquittance, 

lln  a  proseontion  for  forging  a  promiesory  note,  the  person  whose  name  is  charged 
to  be  forged,  is  a  competent  witness  to  proTe  that  fact ;  it  is  not  necessary  for  the 
proseontion  to  call  the  alleged  subscribing  witness.  Simmona  t.  State,  7  Ohio  Rep. 
(part  1)  116. 

The  letter  of  a  cashier  of  a  bank  in  New  York,  to  whom  paper  said  to  be  forged 
had  been  sent  for  coUection,  making  suggestions  as  to  the  residence  of  the  parties  to 
the  paper,  is  not  competent  eridence  against  one  charged  with  the  forgery.  Nor  if 
the  protest  of  a  notary,  certifying  that  the  parties  to  the  paper  are  not  to  be  found  in 
New  York.     Farrington  ▼.  The  State,  10  Ohio  Rep.  354. 

A  charge  in  an  indictment  for  forgery,  that  the  defendant  had  forged  a  promissory 
note,  described  in  the  indictment  as  a  note  without  a  seal,  is  not  supported  bj  eri-* 
denoe  tending  to  prove  that  the  defendant  had  committed  forgery  of  el  note  under 
seal.  It  is  error  in  the  court  to  admit  such  evidence  in  proof  of  the  charge.  Hart 
V.  The  State,  20  Ohio  Re^.  40. 

The  ground  upon  which  secondary  evidence  of  the  contents  of  an  instrument 
charged  to  be  forged  is  said  to  be  admissible,  is,  that  the  note  has  come  into  the  pos- 
session of  the  defendant,  and  has  been  by  him  destroyed.    Per  Caldwell,  J.,  lb,  53. 

An  indorsement  of  a  promissory  note  is  the  subject  of  forgery  in  this  section,  al- 
though it  does  not  mention  the  words  "  indorsement  of  a  promissory  note."  It  if 
not  always  indispensable  to  the  sufficiency  of  an  indictment  for  a  statutory  offense, 
that  it  describe  tne  offense  in  the  precise  words  of  the  statute.  (See  Sntcliffe  v.  The 
Slate,  18  Ohio  Rep.  400;  Sharp  v.  The  State,  10  Ohio  Rep.  370.)  In  this  case  the  in- 
dictment charged  the  forgery  to  be  of  ''  a  certain  indorsement  of  said  promissory 
note,"  etc.,  setting  it  out  in  haeo  verba,  from  which  the  legal  character  of  the  instru- 
ment was  seen  to  fall  within  the  description  of  instruments  mentioned  in  the  section* 
Poage  v.  The  State,  8  Ohio  St.  Rep.  220,  235. 

2 Where  a  forged  instrument  of  writine  was  in  the  following  terms:  "Wen  19th. 
Mr.  Davis,  pleas  let  the  boy  have  $6,00  dolors  for  me,  B.  W.  Earl,"  it  was  held  that 
such  instrument  is  prima /aeie  an  "order  for  the  payment  of  money"  within  the 
meaning  of  the  statute.    £van$  v.  The  State,  8  Ohio  St.  Rep.  106. 

3  An  indorsement  on  a  note  of  partial  payment,  in  the  hand  writing  of  the  maker, 
without  any  signature,  but  made  in  the  presence,  with  the  concurrence,  and  by  the 
direction  of  the  payee,  is  a  receipt  under  this  section,  and  its  alteration  by  the  payee 
If  forgery.     Kegg  v.  The  State,  10  Ohio  Rep.  75. 

Where  an  indictment  charged  that  0,,with  igitent  to  defraud  X.,had  falsely  altered  a 
receipt  made  to  L.  by  a  county  treasurer,  for  the  payment  of  certain  taxes  due  fh>m 
L.  for  a  given  year,  so  that  the  receipt,  in  its  altered  form,  represented  the  payment 
of  a  sum  larger  than  that  originally  expressed  therein,  but  did  not  aver  any  extrinsio 
circumstances  giving  to  the  receipt  an  operation  beyond  that  imported  by  its  terms,  it 
was  held  that  the  indictment  was  bad,  because  upon  the  face  thereof  the  receipt  had 
no  legal  efficacy  as  against  L.,  and  could  not,  therefore,  in  contemplation  of  law,  im- 
pair any  of  his  rights.     Clarke  v.  The  State,  8  Ohio  St.  Rep.  630. 
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release  or  discharge  of  any  debt,  account, '  action,  suit,  demand  or  other 
thing,  real  or  personal ;  or  any  plat,  draft  or  survey  of  land ;  or  any 
transfer  or  assurance  of  money,  stock,  goods,  chattels,  or  other  property 
whatever;  or  any  letter  of  attorney,  or  any  power  to  receive  money,  or 
to  receive  and  transfer  stock  or  annuities;  or  to  let,  lease,  dispose  of, 
alien  or  convey  any  goods  or  chattels,  lands  or  tenements,  or  other 
estate,  real  or  personal ;  or  any  bills  drawn  by  the  auditors  of  public 
accounts,  for  the  payment  of  money  at  the  treasury,  with  intent  to 
damage  or  defraud'  any  person  or  persons,  body  politic  or  corporate; 
nttorinff  t>rged  ^^  ^^^^^  ^^^^  Or  publish,  as  true  and  genuine,  or  cause  to  be  uttered 
tautnuoenta.        and  published,  as  true  and  genuine,  any  .of  the  above  named  false,  al- 

1  The  frftudulent  alteration  of  a  settlemont  of  a  book  acoonnt,  with  intent  to  de« 
fraud  A.,  by  inolnding,  thus  falsely,  within  the  terms  of  settlement,  a  claim  of  A. 
against  B.,  which  accrued  after  the  settlement  was  in  fact  made,  is  forgery.  Bamum 
V.  The  State,  15  Ohio  Rep.  717. 

That  such  claim  existed,  may  be  proved,  though  there  be  no  book  of  original  en- 
tries, or  no  book  account  in  which  the  items  of  such  claim  were  charged.    lb,  717. 

2  In  answer  to  the  objection  that  the  forged  bank  notes  set  out  in  the  indictment, 
were  made  payable  to  order,  and  were  not  alleged  to  have  been  indorsed,  and  so  were 
not  currency,  Wright,  J.,  uses  the  following  language:  "  It  is  of  no  consequence,  eren 
in  forgery,  whether  the  counterfeited  instrument  be  such,  as,  if  real,  would  be  effect- 
ual to  the  purpose  it  intends,  so  long  as  there  is  sufficient  resemblance  to  impose  on 
persons  of  ordinary  observation,  though  persons  of  experience  could  not  be  deceived 
by  it."     Hen  v.  State,  5  Ohio  Rep.  1,  13. 

An  indictment  for  forgery  must  not  only  allege  the  false  making  or  alteration  of 
a  writing  specified  in  the  statute,  with  intent  to  defraud  some  named  person  or  body 
corporate,  but  it  must  also  appear  on  the  face  of  the  indictment,  that  the  fabricated 
writing,  either  of  itself  or  in  connection  with  the  extrinsic  facts  averred,  is  such,  that 
if  genuine,  it  would  be  valid  in  the  law  to  prejudice  the  rights  of  the  person  or  body 
corporate  thus  named.  Clarke  v.  The  State,  8  Ohio  St.  Rep.  630;  see  also  Bamum  v. 
The  State,  15  Ohio  Rep.  717. 

The  intent  to  defraud  some  one  must  be  averred,  and  proved  as  laid.  Bamum  v. 
The  State,  15  Ohio  Rep.  717. 

Evidence  which  tends  to  prove  that  the  forged  instrument  could  not,  under  any 
ftate  of  circumstances,  prejudice  the  rights  of  any  one,  is  competent  to  go  to  the 
jury.    lb.  717. 

It  is  said,  the  rule  undoubtedly  is,  that  where  the  instniment  is  set  out  in  its  tenor 
and  words,  and  not  the  purport  only,  the  prosecution  is  neld  to  strict  proof,  and  the 
instrument  offered  must  appear  on  its  face  to  be  the  same  instrument  described. 
When  the  instrument  is  produced,  the  preliminary  question,  whether  it  is  the  instru- 
ment set  out  in  the  indictment,  is  a  question  for  the  court;  and  it  was,  therefore,  held 
that  the  decision  upon  it  could  not  be  raised  upon  a  writ  of  error ;  and  it  is  ques- 
tioned, whether  it  could  be  alleged  as  error,  if  set  out  in  the  record,  ffeee  v.  State,  5 
Ohio  Rep.  1.  Where  an  indictment  alleged  that  the  instrument  purported  to  be  made 
by  "  John  Pickens,  aliae  John  K.  Pickens,"  and  the  instrument  produced  purported 
to  be  made  by  "John  Pickens,"  only  (the  "aliag  John  K.  Pickens"  not  appearing 
on  the  face  of  the  instrument),  the  variance  was  held  to  be  fatal.  But  reciting  thai 
the  instrument  was  made  "  by  John  Pickens,  aliae  John  K.  Pickens,"  is  good ;  foi 
then  it  describes  the  person  executing  it,  and  not  the  instrument  itself.  Piekene  v. 
State,  6  Ohio  Rep.  274. 

The  rule  of  criminal  pleading,  requiring  an  indictment  for  forgery  to  show  on  ita 
face,  that  the  forged  instrument  is  literally  set  out,  though  one  of  considerable  striot- 
ness,  is  net  without  reason  and  good  sense  for  its  justification.  It  relates  entirely  to 
the  degree  of  certainty  necessary  in  charging  crime  upon  the  accused.  Whether, 
however,  it  be  too  strict  or  not,  this  court,  powerless  to  make  the  law,  and  bound  to 
administer  it  as  they  find  it,  can  not  disregard  the  decision  of  courts,  establishing  the 
rule,  and  coming  down  to  the  present  day  without  conflict,  from  an  early  period  in 
the  history  of  the  law.    Dana  v.  The  State,  2  Ohio  St.  Rep.  91. 

The  form  of  words  is  immaterial  under  the  rule,  so  that  th^  shall  legally  signify, 
that  an  exact  copy  is  contained  in  the  indictment ;  but,  where  no  excuse  is  averred 
(such  as  the  loss  or  destruction  of  the  writing,  or  its  being  in  the  defendant's  posses- 
sion), the  pleading  must  set  forth  the  instrument  by  exact  oopy,  and  must  aver  that 
the  copy  is  such.    lb.  01. 

The  words,  "  as  follows,"  "  that  is  to  say,"  "  in  the  words  and  figures  following," 
"  of  the  tenor  and  effect  following,"  and  the  like  are  sufficient ;  but  no  averment  if 
good,  which  does  not  profess  to  describe  the  forged  instrument  with  precision.  lb.  91. 

An  averment  that  the  defendant  '*  did  falsely  utter,  publish,  and  put  off  to  G.  J., 
with  intent  then  and  there  to  defraud  the  said  G.  J.,  a  certain  false  and  forged  note 
as  a  true  and  genuine  note  of  S.  R.,  given  for  the  payment  of  seven  hundred  and 
fifty  dollars ;  which  aforesaid  forged  note,  then  and  tnere  was  of  the  purport  and  effect 
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tered,  forged  or  counterfeit  matter,^  above  specified  and  described,' 

knowing*  the  same  to  be  false,  altered,  forged  or  counterfeited,  with 

intent  to  prejudice,  damage  or  defraud  any  person  or  persons,  *  body 

politic  or  corporate;  every  person  so  offending,  shall  be  deemed  guilty 

of  forgery,  and,  upon  conviction  thereof,  shall  be  imprisoned  in  the 

penitentiary,  and  kept  at  hard  labor,  for  any  space  of  time  not  exceed- 

i£g  twenty  years,  nor  less  than  three  years,  d 

(23.)  Sec.  XXIII.     That  if  any  person  shall  voluntarily,  unlaw-  Maiming  or  ^ 
•  if       ^  J  .        ,  ..     ,-r    ^  t'  T  *^'  figuring   anothar 

rally,  and  on  purpose,  cut  or  bite  the  nose,  lip  or  lips,  ear  or  ears ;  or  with  intent,  eto. 

cut  out  or  disable  the  tongue;  put  out  an  eye;  slit  the  nose,  ear  or  lip; 
cut  or  disable  any  limb  or  member  of  any  person,  with  intent  to  mur- 
der, kill,  maim,  or  disfigure  such  person;  every  person  so  offending, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  not 
more  than  twenty  years,  nor  less  than  one  year. 

(24.)  Seo.  XXIY.    That  if  any  person  shall,  maliciously,  shoot,  stab,'^  Shooting  at,  giabi 

following,  to-wit/'  does  not  profess  to  give  an  exact  copy  of  the  instrument  as  the 
rale  rea  aires.     76.  91. 

The  legal  import  of  saoh  an  aTerment  is,  that  the  instrument  is  of  the  suhstanoe 
and  effect  following,  not  that  what  follows  in  a  copy,  in  words  and  figures,  of  the 
forged  writing.     lb,  91. 

The  words  "  of  the  purport  and  effect/'  In  that  averment,  are  a  part  of  the  descrip* 
Uon  of  the  instrument,  and  can  not  be  treated  as  surplusage.     lb.  91, 

1  In  Kirby  t.  The  State,  1  Ohio  St.  Bep.  185,  it  was  held  that  an  indictment  which 
charges  a  bank  bill  to  have  been  fali>e,  forged,  altered,  and  counterfeit,  was  bad  for 
repugnancy.  But  in  StoughUm  and  Hudefm  r.  The  State,  2  Ohio  St.  Bep.  566,  this 
holding  was  reviewed  by  Thurman,  J.,  and  there  it  is  said  that  all  the  court  intended 
to  hold  in  the  former  case  was,  "  that  an  altered  bill  is  one  that  was  genuine  before 
the  alteration,  but  that  a  '  false,'  *  forged,'  or  '  counterfeit'  bill,  is  one  that  was  never 
genuine."  Even  this  explained  holding  is  not  satisfactory  to  Thurman,  J.,  and  he 
expresses  the  opinion  that  Kirby's  case  was  wrongly  decided,  and  the  court 
express  a  doubt  as  to  the  correctness  of  the  decision.  The  case  of  Bailey  v.  The 
State,  4  Ohio  St.  Bep.  442,  is  to  the  same  effect.  In  Mackey  v.  The  State,  .3  Ohio  St. 
Rep.  363,  the  court  hold  directly  that  an  allegation  of  uttering  a  **  false,  forged,  and 
eounterfeited  bank  note,"  is  not  bad  for  repugnancy,  and  that  this  section  of  the 
statute  is  neither  inconsistent  nor  repugnant. 

3  See  note  5  to  section  29. 

The  indictment  was  for  uttering  and  publishing  a  ten  dollar  counterfeit  bank  note, 
purporting  to  have  been  issued  by  the  Lafayette  bank  of  Cincinnati.  In  describing 
the  note,  to  the  word  promiee,  the  letter  •  is  added  making  it  read  '^promUee  "  to  pay, 
etc.  The  note  offered  in  evidence  had  it  "promise  " — held  no  variance — the  sound 
and  sense  being  the  same.    May  v.  The  State,  14  Ohio  Bep.  461. 

Experts  who  never  saw  the  officers  of  a  bank  write,  may  be  called  to  prove  the  note 
eounterfeit.     lb,  461 ;  ffeee  v.  The  State,  5  Ohio  Bep.  1. 

On  the  trial  of  a  person  charged  with  passing  counterfeit  bank  notes,  it  Is  compe- 
tent to  prove  he  has  passed  other  counterfeit  paper,  without  producing  it,  if  it  be  out 
of  the  jurisdiction  of  the  court.     Beed  v.  The  Smte,  16  Ohio  Kep.  217. 

The  existence  of  a  bank  whose  paper  is  alleged  to  have  been  counterfeited,  may  be 
proved  by  reputation.  lb,  217.  Tne  charter  need  not  be  produced.  Saeeer  v.  Th« 
State,  13  Ohio  St.  Bep.  453. 

3  Drunkenness  of  the  accused,  at  the  time  of  passing  the  alleged  counterfeit  bill,  is 
a  oircumstance  proper  to  be  submitted  te  the  consideration  of  the  jury,  and  should 
have  its  just  weight  in  determining  whether  the  accused  knew  the  bill  to  be  counter- 
feit.   P^jman  v.  The  State,  14  Ohio  Bep.  555.     See  note  5  below. 

4  On  an  indictment  for  uttering  and  publishing  a  forged  bank  bill,  with  an  inten- 
tion to  defraud  P.,  the  indictment  is  supported  by  proof,  that  the  counterfeit  bill  was 
passed  to  P.  in  payment  for  goods  purchased  of  the  firm  of  P.  &  B.,  of  which  P.  was 
a  member,  good  money  belonging  to  the  firm  being  also  given  in  change.  Stoughtan 
and  Hudson  v.  The  State,  2  Ohio  St.  Bep.  562. 

An  intent  to  defraud  the  firm  necessarily  included  an  intent  to  defraud  each  of  its 
members,  and  no  prejudice  could  happen  to  the  accused,  by  a  failure  to  set  forth  in 
the  indictment  the  names  of  all  the  persons  meant  to  be  injured,  or  that  the  law 
would  presume  it  was  designed  to  injure.     lb,  562. 

*In  the  trial  of  an  indictment  for  maliciously  stabbing  with  intent  to  wound.  It  is 

not  error  for  the  court  to  refuse  to  charge  the  jury  that  they  can  not  rightfully  oon- 

Tlot,  save  for  an  assault,  or  assault  and  battery,  if  they  find  the  facts  to  be  such  that, 

had  death  ensued  from  the  wound,  the  crime  would  have  been  manslaughter;  nor  is 

(a)  Bepoaled.   Supplied,  Sup.  264. 
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biog,  etc,  with  or  slioot  at  ^  anj  other  person,  witli  intent  to  kill,'  wound,  or  maim 
intent,  eto.  ^^^^  person;    every  person  so  offending,  shall  be  deemed  ^ilty  of 

a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  imprisoned  in 
the  penitentiary,  and  kept  at  hard  labor,  not  more  than  twenty  years, 
nor  less  than  one  year,  a 
Daoiing,  chaiien-      (25.)  Seo.  XXV.     That  if  any  person  shall  engage  in  or  fight  a 
ing,^kowptingf     ducl  with  another,  or  shall  be  second  to  such  person  who  shall  fight  a 
^hiOte^"*  duel ;  or  if  any  person  shall,  by  word,  message,  letter,  or  in  any  other 

"'*'  way,  challenge  another  to  fight  a  duel ;  or  sl^ll  accept  a  challenge  to 

fight  a  duel,  although  no  duel  be  fought;  or  shall,  knowingly,  be  the 
bearer  of  such  challenge;  or  shall  advise,  prompt,  encourage,  or  per- 
suade any  person  to  fight  a  duel ;  or  challenge  another  to  fight  a  duel, 
whether  such  duel  be  fought  or  not;  every  person  so  ofiending  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  not  more 
than  ten  years,  nor  less  than  one  year ;  and  shall  fbrever  after  be  inca- 
pable of  holding  any  office  of  honor,  profit,  or  trust,  within  this  state; 
Provided,  however,  if  death  ensue  from  such  duel,  the  person  or  per- 
sons concerned  shall  be  deemed  guilty  of  murder,  and  shall  be  pun- 
ished for  murder  in  the  first  or  second  degree  (as  the  case  may  be),  as 
is  provided  in  this  act ;  anything  in  this  section  to  the  contrary  not- 
withstanding. 
BeoeWiM  or  buy-      (26.)  Sec.  XXVI.    That  if  any  person  shall  receive  or  buy  any 
by*tiSBfOTrobu«r.  goods  or  chattels,*  of  the  value  of  thirty-five  dollars  or  upward,  that 
shall  have  been  stolen  or  taken  by  robbers,  knowing  the  same  to  be 
stolen  or  taken  by  robbers,  with  intent  to  defraud  the  owner;  or  shall 
auj)oriBgoroon-  harbor  or  conceal  any  thief*  or  robber,  knowing  him  or  her  to  be  such ; 
robb?^  ^  every  person  so  offending,  shall  be  deemed  guilty  of  a  misdemeanor, 

and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  penitentiary, 
and  kept  at  hard  labor,  not  morS  than  seven  years,  nor  less  than  one 
year. 
Hone  steAiing.  (27.)  Seo.  XXVII.    That  if  any  person  shall  steal  any  horse,*  mare, 

it  error  for  the  court  to  charge  the  converse  of  the  proposition  requested  to  be  charged. 
NickoU  y.  Th€  St€Ue,  8  Ohio  St.  Bep.  435. 

Eridence  of  the  intoxication  of  the  defendant  at  the  time  of  committing  the  act 
for  which  he  is  indicted,  having  been  admitted  on  the  trial  in  view  of  its  bearing  on 
the  question  of  intent,  it  is  not  error  for  the  court  to  refuse  to  charge  the  jury  that 
■uoh  intoxication  is  ''a  circumstance  proper  to  be  taken  into  consideration  bj  them, 
and  should  have  its  just  weight  in  determining  the  maliciom  intent."    lb,  486. 

The  above  holdings  do  not,  it  is  said,  contravene  the  prinoiplo  decided  in  Pigw^m 
T.  The  StaU,  14  Ohio  Rep.  555 ;  lb.  435.    See  5  Ohio  St.  Rep.  77. 

1  Discharging  a  gun,  loaded  with  powder  and  wadding  only,  at  a  person  so  far 
distant  that  no  injury  would  probably  result  from  the  act,  is  not  a  violation  of  this 
■eotion.    Henrif  v.  The  State,  18  Ohio  Rep.  32. 

2  See  note  4  to  sec.  17,  ante. 

S  Ooin  is  embraced  in  the  terms  ''goods  or  chattels  "  as  used  in  this  section.  SaU 
T.  The  State,  3  Ohio  St.  Rep.  575. 

4  See  note  4  to  the  28th  section. 

A  Upon  an  indictment  for  stealing  a  gray  horse,  proof  that  the  accused  stole  a  gray 
gelding  will  not  sustain  the  indictment.     Hooker  v.  State,  4  Ohio  Rep.  348. 

Association  with  horse  thieves,  or  subsequent  confederation  to  steal  horses,  is  not 
admissible  evidence  on  a  prosecution  for  stealing  a  specified  horse.  Cheney  v.  The 
State,  7  Ohio  Ren.,  pt.  1,  222. 

On  the  trial  of  an  indictment  for  horse  stealing,  it  is  competent  for  the  accused,  in 
whose  possession  the  horse  is  found,  in  order  to  rebut  the  presumption  of  guUt 
arising  fVom  such  possession,  to  prove  a  contract  of  bargain  and  sale  between  a  third 
person  and  himself,  and  the  declarations  of  the  parties  at  the  time  are  a  part  of  the 
rat  geeta,  and  competent  evidence  for  that  purpose.  Legget  v.  The  State,  15  Ohio 
Ben.  283. 

Uounts  for  horse  stealing  and  grand  larceny  of  other  property,  may  be  joined  ia 
the  same  indictment.    Barton  v.  7*^  State,  18  Ohio  Rep.  221. 

Where  on  snoh  indictment  the  jury  find  a  general  verdict  of  gnilty,  asses^ng  the 
ia)  Repealed.    Supplied,  Sap.  aSA. 
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gelding,  foal  or  fiUy,  ass  or  mule,  of  any  value;  or  if  any  person  shall  BeceiTingorimy- 
receive  or  buy  any  horse,  mare,  gelding,  foal  or  filly,  ass  or  mule^  that  '"W"*®*^^**'*- 
shall  have  been  stolen,  knowing  the  same  to  have  been  stolen^  with  in- 
tent, by  such  receiving  or  buying,  to  defraud  the  owner;  or  if  any 
person  shall  conceal  any  horse  thief,  knowing  him  to  be  such;  *  or  if  OonoeaUng   roch 
any  person  shall  conceal  any  horse,  mare  or  gelding,  foal  or  filly,  ass  o^  ^  * 
or  mule,  knowing  the  same  to  have  been  stolen;  every  person  so  offend- 
ing shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor, 
not  more  than  fifleen,  nor  less  than  three  years. 

(28.)  Sec.  XXVIII.    That  if  any  person  shall  counterfeit  any  of  ^^^Jg^^  ^ 
the  coins  of  gold,  silver  or  copper,  currently  passing  in  this  state;'  or  pnttAig  off^mdE 
shall  alter  or  put  off  counterfeit  coin  or  coins,*  knowing  them  to  be  SlSing'^^-^ 
such;  or  shall  make  any  instrument  for  counterfeiting  any  of  the  coins  ments  to  coon- 
aforesaid,  knowing  the  purpose  for  which  such  instrument  was  made;  *•>*** «**^ 
or  shall  knowingly  have  in  his  possession,  and  secretly  keep,  any  in- 
strument for  the  purpose  of  counterfeiting  any  of  the  coins  aforesaid;^ 
every  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  imprisonea  in  the  penitentiary, 
and  kept  at  hard  labor,  Bot  more  than  fifteen,  nor  less  than  three  years. 

(29.)  Sec.  XXIX.     That  if  any  person  shall  sell,  barter,  or  in  any  Diipodng  ^  ar 
manner  dispose  of  any  false,  forged  or  counterfeit  bank  note  or  notes  f  ^^^  ^ 

ralae  of  the  property  in  gross,  without  finding  the  amoiuit  eharged  in  eaoh  eonnt, 
and  the  court  enter  judgment  on  such  finding,  suoh  judgment  Is  erroneous  and  wiU 
he  reversed  on  error,     lb,  S21. 

On  the  trial  of  suoh  oase,  it  is  error  to  permit  efidence  to  co  to  the  jury  for  the 
puipose  of  proTinff  Aat  just  before  the  defendant  oommlttsd  &e  act  for  wUoh  he  it 
on  nialy  he  committed  another  larceny.    lb,  221. 

Where  the  accused  stole  a  horse  in  Illinois  and  brought  him  into  this  state,  it  was 
held  in  HamilUm  ▼.  Th4  SkOe,  11  Ohio  Rep.  4S5,  that  he  might  be  oon^ieted  and  pun- 
ished as  for  horse  steaUng  in  this  state. 

1  In  a  prosecution  for  oonoealing  a  horse  thief,  the  oonfessions  of  the  person  who 
b  alleged  in  the  indictment  to  be  the  thief,  made  to  the  defendant,  can  not  be 
reeeiyed  in  oTidence  against  the  defendant,  to  establish  the  fact  that  the  horse  was 
stolen  by  the  alleged  thief.    Morrittm  t.  StaU,  5  Ohio  Rep.  4S8. 

1  The  eommon  pleas  has  jurisdiotion  to  punish  the  offense  of  counterfeiting  foreign 
coins  eiroulating  in  this  state  as  money,    /Sktton  t.  State,  9  Ohio  Bep.  133. 

S  The  section  incudes  foreign  coin  such  as  "  eolns  of  silrer,  called  ICexican  dol- 
lars, currently  passing  in  the  state  of  Ohio,  as  and  for  money."  Sutton  HoLy.  State, 
»  Ohio  Rep.  183. 

Where  the  prisoner  was  indicted  for  altering  and  putting  off  counterfeit  coin, 
knowing  it  to  be  such,  it  was  held,  that  an  averment  in  the  indiotment,  that  "  the 
coin  was  legal  and  currently  passing  in  this  state,"  was  surplusage,  and  need  not  be 
vroTed  on  the  trial ;  and  would,  if  necessary,  be  presumed,  after  verdict,  to  have 
Men  proTcd.  Smith  ▼.  State,  8  Ohio  Rep.  204,  ATerment  that  the  accused  forged 
money  and  coin,  current  in  this  state,  "  commonly  called  Spanish  dollars,"  is  good, 
but  must  be  proved.    Fight  ▼.  State,  7  Ohio  Bep.,  pt.  1, 180. 

4  An  averment  in  the  indictment  that  the  defendant  eeeretly  kept  instruments  for 
counterfeiting,  sufficiently  shows  a  ecienter.    Sutton  et  al,  ▼.  State,  9  Ohio  Rep.  133. 

ft  The  crimes  defined  by  the  22d,  20th  and  82d  sections  of  this  act,  are  diilerent  and 
distinct. 

By  the  22d  section,  the  uttering  or  publishing  of  a  bank  note  as  true  nnd  aenmne,  it 
made  criminal.  The  act  here  made  punishable  is  a  fraud  consummated,  a  wrong 
whereby  another  person  is  actually  iijjnred  in  his  property,  by  the  deceit  practioed  on 
him.  The  29th  section  makes  it  a  crime  for  any  person  to  sell,  barter,  or  in  any 
manner  dispose  of,  a  counterfeit  bank  note.  The  criminality  of  the  act,  which  by 
this  provision,  is  made  punishable,  does  not  necessarily  comprehend  an  intention  to 
deeeiTe  or  defraud  any  particular  person.  It  consists  in  dealing  in  counterfeit  bank 
paper  as  euch.  The  2^  section  is  applicable  to  the  actual  perpetration  of  the  fraud 
upon  a  person,  by  passing  the  spurious  instrument  as  genume.  But  the  20th  section 
is  applicable  to  the  act  of  disposing  of  the  paper  as  epurUme,  and  thereby  placing  in 
tile  bands  of  anotherperson  the  means  of  perpetrating  the  wrong  proTided  agt3nst 
in  the  22d  section.  The  29th  section  is  more  peculiarly  applicable  to  the  wholesale 
dealer  in  counterfeit  paper,  who  furnishes  the  spurious  supply  to  the  retailers,  who 
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•ion  forged  bank  Or  sball  Bell,  barter  or  in  any  manner  dispose  of  any  counterfeit  bank 
to  waxlTrtfc'  ^  ^0^  ^^  notes,  the  same  not  being  filled  up,  or  the  signatures  thereto 
forged  or  afl&xed,  whether  by  single  bill,  or  by  sheets,  ^  or  shall  sell, 
barter,  or  in  any  manner  dispose  of  any  bank  note  or  notes,  the  same 
being  filled  np,  but  havine  the  signatures  of  persons  not  the  officers  of 
the  bank  from  which  such  note  or  notes  purport  to  have  been  issued, 
or  having  the  names  of  fictitious  persons  thereto;  or  if  any  person 
shall  be  detected  with  any  such  counterfeit  or  spurious  bank  note  or 
notes,  in  his  possession,  for  the  purpose  of  selling,  bartering  or  dispos- 
ito^Sf eS,  ^**'  "^6  ®^  ^®  ®*™^ » ^  ^^^^  ^^y  person  shall  make,  alter,  pubUsh,  pass  or 

of  »'iieti-  put  in  circulation,  any  note  or  notes,  bill  or  bills,  purporting  to  be  the 

*^"''  note  or  notes,  bill  or  bills,  of  a  bank,  company  or  association,  which 

never  did  in  fact  exist ;  such  person  or  person,  knowing  at  the  time  of 

Eublishing,  passing  or  putting  in  circulation,  any  such  note  or  notes 
ill  or  bills,  that  the  bank,  company  or  association,  purporting  to  havi 
issued  the  same,  never  did  exist, '  every  person  so  offending  shall  b< 
deemed  guilty  of  a  misdemeanor,  and  upon  oonviction  thereof,  shall  Ix 
imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  not  more  than. 

fifteen,  nor  less  than  three  years. 

^Dg  onrrait         ^39^  gjjc.  XXX.     That  if  any  person  shall  gild  any  of  the  silver 

got  it  in  oircnlation  as  genuine.  The  attempt  to  pass  a  ooonterfeit  bank  note  as  genu- 
le,  is  by  the  32d  section  made  criminal,  but  the  statute  has  not  made  it  punishable 
to  have  the  possession  of  the  spurious  instrument  for  the  purpose  of  passing  as  true 
and  genuine.  Here  no  fraudulent  act  would  be  done ;  and  a  mere  intention  or  pur- 
pose to  commit  a  crime,  without  any  act  or  movement  toward  it,  is  not  punishable. 

The  crimes  defined  by  the  three  sections  mentioned  being  different  and  distinct, 
proof  of  one  will  not  support  an  indictment  for  either  of  the  others.  BevingUm  ▼• 
The  State,  2  Ohio  St.  Rep.  160,.  163 ;  Valvalkenburg  t.  The  State,  11  Ohio  Rep.  404 ; 
Hutchint  ▼.  The  State,  13  Ohio  Rep.  108;  t.  ffeee  y.  The  State,  5  Ohio  Rep.  13. 

An  indictment  for  selling  counterfeit  bank  notes  need  not  charge  the  sale  to  have 
been  made  to  the  injury  of  any  one,  nor  that  the  tale  was  made  for  a  consideration 
paid,    ffeee  ▼.  The  State,  5  Ohio  Rep.  5. 

1  An  indictment  for  having  in  possession  bank  notes,  not  filled  up,  must  set  out  the 
counterfeit  notes,  specifically.    McMiUan  v.  State,  5  Ohio  Bep.  268. 

1  Here  the  crime  consists,  not  in  the  intention  or  purpose  to  perpetrate  a  fVaud,  but 
in  the  criminal  act  of  being  engaged  in  dealing  in  counterfeit  paper  as  such,  or  hav- 
ing the  possession  of  the  spurious  paper  for  sale,  which  places  toe  means  in  tiie  reach 
of  others  to  procure  it  and  put  it  into  circulation  as  genuine.  Bevingttm  y.  The  State, 
2  Ohio  St.  Rep.  160,  164.  Indictment  for  haying  in  possession  counterfeit  bank 
notes,  etc.,  need  not  charge  that  it  was  to  the  injury  of  any  one.  Ileee  y.  The  State^ 
5  Ohio  Rep.  1.  The  fact  that  other  counterfeit  notes  were  found  secreted  in  the  pris- 
oner's house,  and  in  possession  of  his  wife.  Is  admissible,  for  the  purpose  of  satisfy- 
ing the  jury  that  he  knew  the  notes  in  his  possession  were  counterfeit.  Id,  lb.  Is 
such  case,  it  is  no  variance  to  omit  to  describe  or  set  out  the  indorsement,  although 
the  note  is  payable  to  A.  B.,  or  order.  **  The  indorsement,"  it  is  said,  "  is  no  mor^ 
a  part  of  the  note,  than  the  number,  or  the  figures  in  the  margin,  or  the  water  marks^ 
and  they  need  not  be  set  out."  Id,  lb.  Two  may  be  joined  in  an  indictment  for 
having  counterfeit  bank  notes  in  their  possession.    Id,  lb. 

On  an  indictment  for  having  in  possession  counterfeit  bills  on  a  foreign  bank  with 
intent  to  barter,  etc.,  the  state  is  not  bound  to  prove  it  to  be  an  incorporated  bank, 
by  the  production  of  its  charter.  Saeeer  v.  The  State,  13  Ohio  Rep.  453.  It  may  be 
done  by  reputation.  Beed  v.  The  State,  16  Ohio  Rep.  217.  Possession  of  such  bills 
with  intent  to  barter  or  dispose  thereof  for  the  benefit  of  another,  is  within  the  statute« 
13  Ohio  Rep.  453. 

Where,  on  the  trial  of  the  accused  for  an  offense,  under  this  branch  of  this  section^ 
the  state  produces  a  bank  note  as  evidence,  and  witnesses  are  examined  in  relation  te 
it,  without  objection  to  its  admissibility  from  the  other  side,  it  is  not  error  for  the 
court  to  regard  it  as  in  evidence,  although  not  formally  offered  and  road  by  the  partj 
producing  it.     Bevington  v.  The  State,  2  Ohio  St.  Rep.  160. 

8  If  an  unincorporated  association  which  actually  exists,  issues  bills,  the  person  whe 
passes  them  is  not  liable  to  indictment.     Cahoon  v.  The  State,  8  Ohio  Rep.  437. 

Individual  notes,  intended  to  pass  as  currency  or  money,  are  not  competent  evi- 
dence against  the  person  issuing  them  on  an  indictment  for  acting  as  an  officer  of  a 
bank,  without  proving  that  there  was  a  company  or  association  of  individuals,  formed 
for  the  purpose  of  putting  in  circulation  such  notes.  Steedman  y.  The  State,  11  Ohio 
Bep.  ^i. 
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coins  cnrrently  passing  in  this  state,  or  shall  gild  any  other  metal  having 
the  likeness  and  similitade  of  any  of  the  coins  currently  passing  in  this 
state,  so  as  to  give  it  the  appearance  of  any  of  the  gold  coin  of  the 
United  States,  or  any  other  gold  coins  cnrrently  passing  in  this  state, 
with  intent  to  injnre  or  defraud ;  or  if  any  person  shall  pass  or  put  in 
circnlation  any  such  false  or  gilded  money,  knowing  that  it  is  not  gen- 
uine, the  person  so  offending  shall,  upon  conviction  thereof,  be  impris- 
oned in  the  penitentiary,  and  kept  at  hard  labor  not  more  than  five 
years  nor  less  than  one  year. 

(31.)  Sec.  XXXI.  That  if  any  person  shall  engrave  any  plate  for  EngraTing  or 
striking  or  printing  any  false  or  counterfeit  bank  notes,  knowing  it  to  ^^^£t%^^ 
be  designed  for  that  purpose,  or  shall,  knowingly,  have  in  his  possession,  ^^?|gj^* 
and  secretly  keep,*  any  plate  for  the  purpose  aforesaid;  and  if  any  per- 
son shall  engrave,  cut,  indent,  or  cause  any  piece  or  pieces  of  brass, 
copper,  or  any  other  metal,  for  striking,  printing  or  altering  any  of  the 
writing,  printing  or  figures  of  any  bank  note  or  notes,  bill  or  bills,  know- 
ing them  to  be  designed  for  that  purpose;  or  shall  knowingly  have  in 
his  possession,  and  secretly  keep*  the  same  for  the  purpose  aforesaid; 
every  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  imprisoned  in  the  penitentiary,  and 
kept  at  hard  labor  not  more  than  fifteen  nor  less  than  three  years. 

(32.)  Seo.  XXXU.  That  if  any  person  shall  attempt  to  pass  any  Attempttogto 
base  or  counterfeit  coin  or  coins,  knowing  them  to  be  such,^  or  shall  SSS^S^^ 
attempt  to  pass  any  false,  forged  and  counterfeited  bank  note  or  notes, 
knowing  them  to  be  such,^  every  person  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  impris- 
oned in  the  penitentiary  and  kept  at  hard  labor  not  more  than  five  years 
nor  less  than  one  year. 

(33.)  Seo.  XXxTII.  That  if  any  person  or  persons  shall,  know-  SS'J*?^^^ 
ingly,  sell  or  convey  any  tract  of  land  without  having  a  title  to  the  tme. 
same,  either  in  law  or  equity,  by  descent,  devise,  or  evidence  by  a  writ- 
ten contract,  or  deed  of  conveyance,  with  intent  to  defraud  the  pur- 
chaser, every  person  so  offending  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  peni- 
tentiary, and  kept  at  hard  labor  not  more  than  seven  years  nor  less  than 
one  year. 

(34.)  Seo.  XXXIV.     That  if  any  person  or  persons  shall  adminis-  Admintot«riiig 
ter  poison  to  another,  with  intent  to  destroy  or  tsike  the  life  of  the  per-  tom,^or^p«£ 
son  or  persons  to  whom  the  same  shall  be  administered,  or  to  do  him,  £^*^  ^^  **** 
her  or  them  an  injury,  or  if  poison  shall  be  prepared  with  the  intent 
aforesaid,  and  the  same  shall  be  taken  by  any  person  or  persons, 
whereby  an  injury  to  such  person  or  persons  may  be  done,  the  person 
or  persons  so  offending,  their  aiders  and  abettors,  shall  be  deemed  guilty  Aiden  and  abet- 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  imprisoned  in  ^^'^ 
the  penitentiary,  and  kept  at  hard  labor  not  more  than  fifteen  nor  less 
than  three  years,  d 

(35.)  Seo.  XXXY.     That  if  any  of  the  assistants,  guards,  or  other  OoMdi.  t^  «i 


1  An  ATerment  that  the  defendant  twreihf  kept  inBtraments  for  counterfeiting,  rof- 
floiently  aUeges  a  9eienter,  Sutton  y.  The  State,  9  Ohio  Rep.  133.  The  statute  does 
not,  and  was  not  designed  to  throw  upon  the  prosecutor  the  burden  of  proving  the 
intention  with  which  the  plate  is  thus  kept  No  man  can  seoretlj  and  knowingly 
keep  any  plate,  engraved  for  the  purpose  of  counterfeiting,  and  be  innocent.  Saeeer 
T.  The  iSkate,  13  Ohio  Rep.  484. 

2  This  section  punishes  the  act  of  attempting  to  pass  counterfeit  coin  or  bank  notes 
with  intent  to  defraud.  Hutehine  v.  The  State,  13  Ohio  Rep.  198,  200.  But  does  not 
provide  pnniihment  for  a  mere  intention  ovpurpoee  to  commit  a  crime,  without  any  act 
or  movement  toward  it.  Bevington  r.  The  State,  2  Ohio  St.  Rep.  160.  See  note  (5) 
to  see.  29. 

(a)  Repealed.   Supplied,  Sup.  206. 
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peoitentiarf    as-  officers  of  the  penitentiary,  shall  procure,  aid  or  abet  any  of  the  coi^- 
dsuog  prisoner  to  ^^^  confined  therein,  to  escape  therefrom,  the  persons  so  ofiendintf 
shall,  upon  conviction  thereof^  be  imprisoned  in  Uie  penitentiary,  and 
kept  at  hard  labor  for  any  space  of  time  not  greater  than  the  conyiet 
thus  procured,  aided  or  abetted  to  escape  was  originally  sentenced  for. 
Alders  and  abet-      (36.)  SsG.  XXXVI.     That  if  any  person  shall  aid,  ^  abet  or  pro- 
crimM  mendo^  <^^^  &^J  Other  pcrsou  to  conunit  any  of  the  offenses  by  this  act  made 
In  the  preceding  criminal,*  every  person  so  offending  shall,  upon  conviction  thereof,  be 
^^*  imprisoned  in  the  penitentiair,  and  kept  at  hard  labor  for  any  time  be- 

tween the  respective  periods  for  which  the  principal  offenders  could  be 
imprisoned  for  the  principal  offense;  or  if  such  principal  offender  would, 
on  conviction,  be  punishable  with  death,  or  be  imprisoned  for  life,  then 
such  aider,  abettor  or  procurer  shall  be  imprisoned  for  life,  or  be  pun- 
ished with  death,  as  the  occasion  may  require.  U 
Accused^  to   u      (37.)  Sec.  XXXYII.    That  if  any  person  shall  give  any  mortal 
where  moruo^     blow,  or  administer  '  any  poison  to  another,  in  any  county  within  this 
tbSSih^diSlS!  ****®»  ^^^^  intent  to  kill,  and  the  party  so  stricken  or  poisoned  thereof 
sued  In  another  shall  afterward  die  in  any  other  county  or  state,  the  person  giving  such 
conntj,  mortal  blow,  or  administering  such  poison,  may  be  tried  and  convicted 

of  murder  or  manslaughter,  as  the  case  may  be,  in  d^  county  where 
such  mortal  blow  was  given,  or  poison  administered. 
The  sentence,  (^^0  3^^*  XXXYUI.    That  in  all  cases,  when  any  person  shall  bo 

JnJg^^M «-  convicted  of  any  offense  by  this  act  declared  criminal,  and  made  pun- 
person  is  oonyict-  ishable  by  imprisonment  in  the  penitentiary,  the  court  shall  declare  in 
Jiry'ofeiSS?***'*"  *^®^  sentence,  for  what  period  of  time,  within  the  respective  periods 
prescribed  by  law,  such  convict  shall  be  imprisoned,  at  hard  labor,  in 
the  penitentiary ;  and  shall,  moreover,  determine  and  declare  in  their 
sentence,  whether  any,  and  if  any,  for  what  period  of  time  such  convict 
shall  be  kept  in  solitary  confinement  in  the  cells  of  the  penitentiary, 
without  labor ;  and  shall  render  judgment  against  such  convict  for  the 
costs  of  prosecution,  and  award  execution  uiereon,  against  the  goods 
and  chattels,  lauds  and' tenements  of  said  convict 
In  trials  fi>r  mnr-      (39.)  Seo.  XXXIX.    That  in  all  trials  for  murder,  the  jury  before 
iSn'^o^S^  whom  such  teial  is  had,  if  thev  find  the  prisoner  guilty  thereof,  shdl 
of  the  crime;  or  ascertain  in  their  verdict,  whether  it  be  murder  in  the  first  or  second 
«ri£m  ^we^is'a  degree,  or  manslaughter;^  and  if  such, person  be  convicted  by  con&s- 
plea  9t  foUty.  ^ 

1  By  this  seotion,  aiding,  abetting  or  proeuring  a  crime  to  ba  eonmittad,  it  made  a 
fobstantlTe,  independent  offeaee,  and  it  is  not  necessary  tbat  the  principal  should  ha 
oonyioted  before  the  aooessoiy  ifl  tried.    Noland  t.  The  Stttte,  10  Ohio  Bep.  131. 

3  An  indictment  for  aiding  t^  pass  a  foroed  paper  mnst  set  forth  that  the  aooaied 
knew  it  to  be  a  forgery    Anderton  t.  The  State,  7  Ohio  Rep.  (pt.  2)  250. 

•  the  overt  act  of  homicide  by  <u{iii«PiM<eriMa  poison,  within  the  meaning  of  the  law, 
aonsists  n<ji  simply  in  prescribing  or  famishing  the  poison,  but  also  in  directing  and 
oaosing  it  to  be  taken,  so  that  if  the  poison  be  prescribed  and  liirnished  in  one  ooonty 
to  a  person  who  carried  it  into  another  oonnty,  and  there,  under  the  direetioni  given, 
takes  it  and  becomes  poisoned,  and  dies  of  the  poison,  the  administering  is  consum- 
mated, and  the  crime  committed,  if  committed  at  all,  in  the  oonnty  where  the  pert -»n 
is  poisoned.    Bohbitu  ▼.  The  State,  8  Ohio  St.  Rep.  131, 165. 

*  The  statute  having  required  that,  "  m  all  triaU  /or  murder,"  the  jury  shall,  if  they 
find  the  defendant  guilty,  ascertain  from  the  eridenoe  before  them,  the  degree  of  the 
homicide,  it  is  error  for  the  court  to  instruct  the  jury,  on  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  6y  meane  of  poieony  that  in  this  kind  of  a  ease  murdet 
is  not  of  different  degrees,  and  that,  therefore,  if  they  find  the  defendant  guilty  as  ha 
stands  charged  in  the  indictment,  they  must  return  a  veriict  for  murder  in  the  fiiil 
deme.    Bobbine  V.  The  State,  8  Ohio  St.  Rep.  132. 

Upon  trial  under  an  indictment  for  muroier  in  the  first  degree,  it  is  error  for  the 
court  to  charge  <the  jury  that  if  they  find  the  prisoner  guilty  of  the  homicide,  they 
must  state  in  their  verdict  that  they  find  him  guilty  of  murder  in  the  first  degree 
Beaudien  v.  The  State,  8  Ohio  St.  Rep.  634. 

A  verdist  &  gainst  the  prisoner  should  be  set  aside  for  such  misdirection,  though  hit 
Ca)  Repealed.   SuppUed,  Sup.  266. 
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gion^  hi  open  court,  the  court  shall  proceed  by  examination  of  witnesses, 
in  open  conrt,  to  determine  the  degree  of  the  crime,  and  shall  pronounce 
sentence  accordingly. 

(40.)  Sbo.  XL.     That  the  mode  of  inflicting  the  punishment  of  J^^*^*  ^ 
death,  m  all  oases  under  this  act,  shall  be  by  hanging  by  the  neck  until  b^ging. 
the  person  is  dead;  and  the  sheriff,  and  in  case  of  his  death,  inability  sherur  tobe  ex» 
or  absence,  the  coroner  of  the  proper  county  in  which  sentence  of  death  cati<»«- 
shall  be  pronounced,  by  virtue  of  this  act,  shall  be  the  executioner.  ^ 

(41.)  Sec.  XLI.     That  any  person  sentenced  to  Be  punished  for  any  Tot  what  crimw 
crime  specified  in  this  act  (when  sentence  shall  not  have  been  reversed  £SiSSXn^«»* 
or  annulled),  except  under  tbe  third  and  twenty-fiilh  sections,  shall  be  pwdoned. 
deemed  incompetent  to  be  an  elector,  juror  or  vntnessy  ^  ^  or  to  hold 
any  office  of  honor,  trust  or  profit  within  this  state,  unless  the  said  con- 
vict shall  receive  from  the  governor  of  this  state  a  general  pardon, 
under  his  hand  and  the  seal  o^  the  state,  in  which  case,  said  convict 
sliall  be  restored  to  all  his  civil  rights  and  privileges :  Provided,  how-  JJieSi^ ***"*" 
ever,  that  such  pardon  shall  not  release  such  convict  from  ^e  costs  of 
his  conviction. 

(42.)  S«o.  XLII.   That  the  act  entitled  "an  act  for  the  punishment  Actreperfed. 
of  crimes,"  passed  March  3, 1831,  be  and  the  same  is  hereby  repealed:  29 t. statist 
Provided,  that  any  person  or  persons  who  may  have  committed  any  SaTfng,  eio. 
crime,  punishable  under  the  provisions  of  the  act  hereby  repealed,  prior 
to  the  taking  effect  of  this  act,  shall  be  prosecuted  and  punished  ao- 
oording  to  the  provisions  of  the  act  hereby  repealed,  in  the  same  man- 
ner such  person  or  persons  might  or  ought  to  be  prosecuted  and  pun- 
ished^ if  diis  act  had  not  been  passed. 

Sxo.  XLin.    This  act  to  trice  e&ot  and  be  in  force  from  and  ^^wn  JS^!?^ 

•ot  took  eflbct. 


k&riki 


after  the  first  day  of  July  next 

Aa  Act  to  prevent  tli*  ftndUe  sbdvotlon  of  the  oitiseni  of  OMo. 
[PmtdmdlooJ^^^Jmmt9,lS35,    $ftelal Smtkm,    83  vol.  AK.  (FM 1) 6.] 

(44.)  Seo.  I.  Be  it  enacted  ly  the  Oeneral  As$embhf  of  the  State  of  Eidnapp^&ete 
Ohioy  That  any  person  or  persons  who  shall  kidnap  or  forcibly  or  »^^top«*»- 
fraudulently  carry  off  or  decoy  out  of  this  state  any  white  person  or 
persons ;  or  shall  arrest  and  imprison  any  white  person  or  persons,  with 
an  intention  of  having  such  person  or  persons  carried  out  of  the  stated 
unless  it  be  in  pursuance  of  the  laws  thereof,  and  shall  be  thereof  duly 
convicted  by  indictment  in  the  court  of  common  pleas  in  any  county 
of  this  state,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 

^eitirael  hare  etaimed,  is  tbe  argument  of  tbe  ease  before  the  Jory,  I3iat  the  prisoner, 
if  guilty  at  ftll,  waa  guilty  of  murder  in  the  first  degree ;  and  though  no  exception  was 
taken  when  the  erroneous  instruction  was  given  to  the  jury.    lb,  634. 

In  all  trials  for  murder  the  degree  of  the  crime  must  be  found  as  a  matter  of  fact, 
and  be  meeifled  in  the  Terdiet  of  the  jury ;  and  without  an  eznress  finding,  ascer-' 
taining  the  degree  of  the  crime,  the  court  is  not  authorised  to  innict  the  punishment 
prescribed  by  law  for  either  degree  of  the  crime.   2>ieJk  y.  The  Stats,  3  Ohio  St.  Rep.  80. 

On  the  trial  of  an  indictment  charging  the  crime  of  murder  in  the  first  degree,  in 
the  desoriptire  words  of  the  statute,  a  verdict  of  **g*riUy  in  mcnmer  and  farm  a»  Ae 
sfknKb  ehofg^  im  said  indidmsnt,"  is  insufficient    Ih,  89. 

A  verdict  of  ''  guilty  in  manner  and  form  as  charged  in  the  first  four  counts  of  the 
indictment,"  is  not  a  sufficient  finding  on  an  indictmeat  for  murder  in  the  first  degree. 
The  verdict  must  specificially  find  the  degree  of  murder  whereof  the  defendant  ii 
•onvicted.    Ptirks  v.  Ths  State,  8  Ohio  St.  Bep.  101* 

1  Bee  post,  p.  1191. 

1  Made  oompetent  as  a  witness  by  the  code,  seo.  (3'!0.) 

8  A  boy  under  sixteen  years  of  age,  convicted  of  forgery  in  Hamilton  county,  and 
sentenced  to  confinement  at  hard  labor  in  the  house  of  refuge,  and  to  pay  the  costs  of 
prosecution,  is  incompetent  as  a  witness  in  a  criminal  ease  so  long  as  his  sentence  re- 
mains unreversed  or  otherwise  unannulled.    Poagt*  v.  The  State,  3  Ohio  St.  Bep.  229* 


Digitized  by 


Google 


418  CBDIBS  AND  MISDEMEANORS — ^FIBST  CLASS.  ICHAP 

•  ^ 

confined  in  the  penitentiary,  at  hard  labor,  for  any  space  of  time  not 
less  than  three  nor  more  than  seven  years,  at  the  discretion  of  the 
court,  and  shall  moreover  be  liable  for  the  costs  of  prosecution.  C^ 

An  Aot  to  amend  the  act  entitled  "  an  act  for  the  punishment  of  crimes,  paiied 

March  7,1835. 

[BuMd  Ifarefc  2, 1842.    40  vol  BUU.  dO,] 

MSt  Sf  oS^  (^^^  ^^^'  I-  -Sc  */  enacted  hy  the  General  Ai$embly  of  the  State  of 
•totes  dtetench-  Ohio,  That  any  person  who  shall  have  been  actually  imprisoned  in  the 
*■**•  penitentiary  of  any  other  state  or  territory  of  this  union,  under  a  sen- 

tence for  the  commission  of  any  crime  which,  by  the  laws  of  this  state, 
is  punishable  by  imprisonment  in  the  penitentiary,  shall  be  deemed  in- 
competent to  be  an  elector,  juror  or  witness,^  or  to  hold  any  office  of 
honor,  trust  or  profit  within  this  state,  unless  the  said  convict  shall 
have  received  a  general  pardon  from  the  governor  of  the  state  in  which 
he  may  havf  been  imprisoned,  agreeably  to  the  laws  thereof. 

An  Act  to  prevent  kidnapping. 
[AuMd  md  took  ^ect  April  17, 1867.    64voL8UU.  221.] 

KidM^pinjr  (^^'1,  ^^^*  1.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 

Madu^  -  "*""  OhiOj  That  no  person  or  persons  shall  arrest  and  imprison,  or  kidnap 
or  forcibly  or  fraudulently  carry  off  or  decoy  out  of  this  state  any  fVee 
black  or  mulatto  person  or  persons  within  this  state,  or  attempt  to  kid- 
nap or  forcibly  or  fraudulently  carry  off  or  decoy  out  of  this  state  any 
such  free  black  or  mulatto  person,  or  shall  arrest  and  imprison  any  such 
tree  black  or  mulatto  person  or  penons  with  the  intention  of  having 
such  person  or  persons  carried  out  of  this  state,  unless  it  be  in  pursu« 
ance  of  the  laws  thereof,  b 
AjTMtj^tasittTM  Seo.  II.     That  no  person  or  persons  shall  kidnap  or  forcibly 

iu«-  .....4^  ^^  fraudulently  carry  off  or  decoy  out  of  this  state  any  black  or  mulatto 
person  or  persons  within  this  state,  claimed  as  fogitives  from  service  or 
labor,  or  shall  attempt  to  kidnap  or  forcibly  or  fraudulently  carry  off  or 
decoy  out  of  this  state  any  such  black  or  mulatto  person  or  persons, 
without  first  taking  such  black  or  mulatto  person  or  persons  before  the 
court,  judge  or  commissioner  of  the  proper  circuit,  district  or  county 
having  jurisdiction  according  to  the  laws  of  the  United  States  in  cases 
of  persons  held  to  service  or  labor  in  any  state  escaping  into  this  state, 
and  there,  according  to  the  laws  of  the  United  States,  establishing  by 
proof  his  or  their  property  in  such  person,  b 

(47.)  Seo.  III.  That  any  person  or  persons  offending  against  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  by  indictment  in  the  court  of  common  pleas  of  any 
county  in  this  state  shall  be  confined  in  the  penitentiary  at  hard  labor 
for  any  space  of  time  not  less  than  three  years  nor  more  than  eight 
years,  at  the  discretion  of  the  court,  and  moreover  be  liable  for  all  costs 
of  prosecution,  ft 
twaa*s  B.  8.276.  (48.)  Sec.  IV.  That  the^act  entitled  an  act  to  prevent  kidnapping, 
passed  February  15, 1851  [18311  be  and  the  same  is  hereby  repealed, 
but  nothing  in  this  act  containea  shall  in  any  manner  affect  the  proB« 
ecution  or  punishment  for  offenses  committed  before  the  taking  effect 
of  this  act.  b 

(49.)  Seo.  Y.     This  act  shall  take  effect  on  its  passage. 

I  Made  competent  as  a  witness  bj  the  code,  lec.  (310). 
(•)  Bepealed,  60  t.  72,   SuppUed,  Sup.  27A.  (ft)  Bepealed,  6S  r.  lA.   Supplied,  Sup.  871. 
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An  Aet  for  the  protection  of  railroftds, 
iBm0dmitook^9elMmrdk2OtlS4O,  88  foL  iBtet  1868.] 

(50.)  Sbo.  L    Be  U  enmded  hp  the  General  Auembly  ef  ike  8taU  tf  Ohio,   That  A»  amended  and 
•rery  person  who  shall  willfully  and  maliciouBly  remoYO,  break,  displace,  throw  down,  Jj*  1^°!**^^ 
destroy,  or  in  any  manner  injure  any  iron,  wooden  or  other  rail,  or  any  branches  or  ?  «rV^    iuJLji' 
branch  ways,  or  any  part  of  the  tracks,  or  any  bridge,  viaduct,  culvert,  trestlework,  oroSS^2utJS 
embankment,  parapet  or  other  fixture,  or  any  part  thereof  attached  to  or  connected  tradcT^^^ 
with  such  tracks  or  any  railroad  in  this  state  now  in  operation,  or  which  shall  here- 
after be  put  in  operation,  or  who  shall  willfully  and  maliciously  place  any  obstruction 
upon  the  rails  or  tracks  of  any  such  railroad^  shall,  on  conviction  thereof,  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  one  nor  more  than  twenty 
years  ;  Provided,  however,  that  if  any  person  shall,  by  the  commission  of  either  of 
the  aforesaid  offenses,  occasion  the  deatn  of  luny  person  or  persons,  the  person  so  of- 
fending shall  be  deemed  guilty  of  murdor  in  the  first  or  second  d^ree,  or  man- 
slaughter, acoording  to  the  nature  of  the  offense,  and  on  conviction  thereof  shall  be 
punished  as  in  other  cases.    Said  original  section  one  is  hereby  repealed ;  Provided, 
iiowever,  that  all  offenses  against  and  violations  of  said  section  so  repealed,  which 
have  been  heretofore  committed,  shall  be  prosecuted  and  punished  according  to  the 
iirovisions  thereof  as  f\illy  as  if  said  section  had  not  been  repealed,    lliis  act  shall 
lie  in  force  from  and  after  its  passage.'  a 

(51.)  Sbo.  II.  That  every  person  who  shall  draw  or  drive  anv  wagon,  -^  di^tof  ve. 
iiarriage,  cart,  coach,  gig,  or  other  two  or  four  wheeled  vehicle,  on  or  <»trw*,eic 
between  the  rails  or  tracks,  or  on  or  along  the  graded  roadway  of  such 
road  (unless  compelled  by  necessity  so  to  do),  without  the  knowledge 
and  consent  of  the  company  owing  or  controlling  said  road,  shall,  on 
conviction  thereof,  before  any  justice  of  the  peace,  pav  a  fine,  not  less 
than  five  nor  more  than  twenty-five  dollars,  to  be  collected  and  paid 
over,  for  the  use  of  such  railroad  company. 

Sec.  III.  That  if  amy  perwn  shall  willful!^  and  maliowusfy 
bum  or  destroy  any  timber^  or  other  property^  belonging  to  any  railroad 
cofnpanyj  the  person  so  offending  shall,  upon  indictment  aaid  conviction 
thereof,  he  fined  in  any  sum  not  exceeding  five  htmdredr  dollars,  or  he  im- 
prisoned in  the  county  jail,  and  fed  on  hread  and  water  only,  not  exceed- 
ing thirty  days,  or  hoth,  at  the  discretion  of  the  court^ 

(52.)  Sec.  IV.     That  nothing  in  this  act  shall  be  so  construed  as  to  SjSta?****"'" 
prevent  such  reread  company  from  sustaining  a  civil  suit  for  damages 
which  they  may  sustain  by  either  of  the  aforesaid  offenses. 

(53.)  Sec.  V.    That  the  act  passed  March  18, 1839,  be  and  the  same  ^'^^Xtn. 
b  hereby  repealed :  Provided,  that  any  offense  or  damage  committed,  in  Sating,  etc  ' 
violation  of  the  act  hereby  repealed,  may  be  prosecuted  under  the  pro- 
visions of  the  act  hereby  rep^ed. 

An  Act  to  aynend  the  act  entitled  "  an  aet  for  the  protection  of  railroads,"  passed 
«  March  20, 1840. 

[BuMd  JbMH»vll,  1848.  46  voL  Aafc  26.] 

(54).  Sbo.  1.    Be  it  enacted  by  the  General  Assembly  of  the  State  5^[2rftoS:^ 
of  Ohio,  That  the  provisions  of  the  second,  third  and  fourth  sections  ais.  ^ 

of  the  act  passed  March  twenty,  eighteen  hundred  and  forty,  entitled 
«an  act  for  the  protection  of  railroad,''  be  and  they  are  hereby  so  ex- 
tended as  to  apply  as  well  to  railroads  owned  by  a  single  individual,  or 
by  a  company  or  association  of  individuals,  as  to  railroads  owned  by 
an  incorporated  company. 

ISee  also  post  sections  (55)  to  (50),  of  this  Chapter. 

SBy  act  of  March  6, 1845  (see.  (59)  of  this  Chapter),  this  section  is  repealed.  By 
act  of  January  11, 1848,  this  seoUon  was  extended  to  private  railroads,  etc.:  see  see. 
f  54)  of  this  Chapter. 

(a)  Bepealed.    Supplied,  Sup.  26a. 
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An  Aot  to  amend  the  sot  entitled  "  ail  act  for  the  protdOtlon  of  railroads/'  passed 

March  20, 1840. 

[JPItuMd  Iforeft  6, 184ft.    43  9oL  BtoL  92.} 

iitfviBgnfl.  i^^y  Sbo.  I.    Beie  emcted  by  the  Omeral  Amembfy  of  tKe  State  of 

»«ds>  Ohio,   That  every  person  who  shall  wittftilly  and  malieionsly  throw 

down,  break,  remove,  displace,  cut,  split,  bum,  or  in  any  other  manner  de* 
stroy  or  injure  any  of  the  rails,  sills,  cross-ties,  piles,  bridges,  oolverti^ 
viaducts,  parapets,  or  any  other  fixture,  to  the  value  of  thirty-five  d(^-* 
lars  or  upward,  or  shall  willfdlly  and  maliciously  injure  or  destroy  any 
embankment  of  any  railroad  within  this  state,  now  constructed  or  in 
process  of  construotion,  or  any  railroad  whieh  shall  hereafkor  be  cob* 
structed,  or  in  the  process  of  construction,  to  the  value  of  thirty-five 
dollars  or  upward,  shall,  on  conviction  thereof,  be  punished  by  im- 
prisonment in  the  penitentiary  not  exceeding  three  years  nor  less  than 
one  year. 
-onhanmitB.      ^^^'^  ^*^'  ^^*    ^^^  persoD  who  shall  willfblly  and  maliciously 
hoUd^il^^o^  cut,  break,  burn,  imure  or  destroy,  any  locomotive,  car,  or  other  ma- 
^^^^i  chinery  now,  or  which  may  hereafter  be,  in  use  upon  any  railroad 

within  this  state,  or  any  wood  house,  car  house,  or  water  station^  greeted 
for  the  accommodation  and  use  of  any  railroad  within  this  stku5,  to  the 
value  of  thirty-five  dollars  or  upward  [shall],  on  conviction  thereof, 
be  punished  by  imprisonment  in  the  penitentiary,  not  exceeding  three 
years  nor  less  than  one  year. 
Pnniihmeiit  (57.)  Sbc.  III.    That  every  person  who  shall  willftilly  or  mali- 

**»«•**'•  ciously  commit  any  of  the  acts  or  offenses  enumerated  in  the  two  pre- 

ceding sections  of  this  act,  but  the  injury  or  damage  therefrom  shall 
be  of  a  less  value  than  thirty-five  dollars,  every  person  so  offending 
shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars  nor  less  than  five  dollars,  or  be  imprisoned  in  the 
county  jail  and  fed  on  bread  and  water  not  exceeding  thirty  days,  or 
both,  at  the  discretion  of  the  court. 
Aiders  and  abet-      (^^0  ^^^'  ^^'    ^^^*  every  person  who  shall  willfully  and  mali- 
ton  tbAiein.        ciously  counsel,  advise,  and  assist  or  abet  any  other  person  in  the  com- 
mission of  any  of  the  offenses  named  in  either  of  the  preceding  sections 
of  this  act,  shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor, 
and,  u|>on  conviction  thereof,  shall  be  punished  in  the  ?ame  manner  as 
ciTfl  snitiiirda-  *^^  principal  offender  would,  upon  conviction,  have  been:  Provided,  that 
msffis.  nothing  in  this  act  shall  be  so  construed  as  to. prevent  such  railroad 

oompany  from  sustaining  a  civil  suit  for  damages  which  they  may  sus- 
tain by  either  the  aforesaid  offenses. 
Section  imeeied.       (P^)  ^^^*  ^*    That  the  third  section  of  the  aot  to  which  this  is  an 
Ante  p.  4iSrand  amendment  be  and  the  same  is  hereby  repealed. 

An  Aet  to  prevent  £raadalent  praotioes. 
[AHMdJfaro4  13,1844.    42  vol.  iSfait  40.] 

Lien  of  consignee      (60.)  Seo.  I.    Be  it  enacted  by  the  General  Ateembkf  of  the  State 

lleiutwh^^  o/  Ohioy  After  this  aot  shaH  take  eflfect,  every  person  in  whose  umm 

for  what.  any  merchandise  shall  be  shipped,  or  delivered  to  the  keeper  of  any 

warehouse,  or  other  factor  or  agent,  to  be  shipped,  shall  be  deemed  the 

true  owner  thereof,  so  fiir  as  to  entitle  the  consignee  of  such  merohaa* 

disc  to  a  lien  thereon : 

First:  For  any  money  advanced,  or  negotiable  ieowity  given  hj 

such  consignee,  to  or  for  the  use  of  the  person  in  whose  name  sueo 

shipment,  or  such  delivery  of  merchandise  to  be  shipped,  shall  have 

been  made: 

Second:  For  money  or  negotiable  security,  received  by  the  person  in 
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wlioae  name  sneli  shipment,  or  suoh  delirery  of  merchandise  to  be 
0hipped,  shall  hare  been  made  to,  or  for  the  tise  of  snob  consignee. 

(61.)  Sbo.  II.  The  lien  provided  for  in  the  preceding  section  shall  ^iSlSS*^iSk». 
not  exist  when  such  consignee  shall  hare  notice  by  the  bill  of  lading,  ^  ^ 
Or  otherwise,  at  or  before  the  advancing  of  any  money  or  secnrity  by 
him,  or  at  or  before  the  receiving  of  such  money  or  security  by  the 
person  in  whose  name  the  shipment  or  &e  (Jelfvery  of  the  merohandiefe 
to  be  shipped  shall  have  been  made,  ^tat  sneh  person  la  not  the  actual 
and  bona  fide  owner  thereof. 

(62.)  Sec.  III.  Every  &ctor  or  other  agent,  intrusted  with  the  pos-  in  what  c««e|iaie- 
0eceian  of  anv  bill  of  lading,  custom  house  permit,  or  warehouse  keep«  ^tnlf^nM!^ 
er's  receipt  tor  the  delivery  of  any  such  merchandise,  and  every  such 
fitotor  or  agent,  not  hating  the  docnmeiktary  evidenee  of  latle,  who  shall 
be  intrusted  with  the  possession  of  any  merchandise  for  the  purpose  of 
nde.  or  as  a  security  for  any  advances  to  be  made  or  obtained  thereon, 
fihaU  be  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give  validity 
to  any  contract  made  by  such  agent  with  any  other  person  for  the  safe 
or  disposition  of  the  wiioki  or  any  part  of  such  merchandise,  for  any 
money  advanced,  or  negotiable  instrument,  or  other  obligation  in  wtit* 
ing,  gi'^en  by  such  other  person  upon  the  faith  thereof. 

(63.)  Jeo.  it.  Every  person  who  shall  hereafter  accept  any  such  samt. 
merchandise  in  deposit  from  any  such  agent,  as  securitv  fbr  any  ante^ 
cedent  debt  or  demand,  shall  not  acquire  thereby,  or  enforce  any  right 
or  interest  in  or  to  such  merchandise  or  document,  other  than  was 
possessed  or  might  have  been  enfolded  by  such  agent,  at  the  time  of 
such  deposit. 

(64.)  S»o.  V.    Nothing  contained  in  the  two  last  preceding  seetiomr  2^<"™™J  ^^ 
of  this  act  shfldl  be  construed  to  prevent  the  true  owner  of  any  mei*-  ^^o^^mo- 
chandise,  so  deposited,  firom  demanding  or  receiving  the  same,  upon  *'"»^ 
repayment  of  the  money  advanced,  or  on  restoration  of  the  security 

flven  on  the  deposit  of  such  merchandise,  and  upon  satisfying  such 
en  as  may  exist  thereon  in  favor  of  the  agent  who  may  have  deposited 
the  same,^  nor  from  recovering  any  balance  which  mav  remain  in  the 
hands  of  the  person  with  whom  such  merchandise  shall  have  been  de^ 
posited,  as  the  produce  of  the  sale  thereof,  after  satbffring  the  amount 
justly  due  to  such  person  by  reason  of  such  deposit. 

(65.)  8x0.  VI.    Nothing  contained  in  this  act  shall  authorize  a  Hypothectttioii 
common  carrier,  warehouse  keeper,  or  other  person  to  whom  merchan*  SOTi^aSdwSSI 
dise  or  other  property  may  be  committed  for  transportation  or  storage  i^^ne  keepen. 
only,  to  sell  or  hypouecate  the  same. 

(66.)  8bo.  Vll.  Every  factor  or  agent  whc  sliall  deposit  any  mer-  TrwadM  ottu^on 
chandise  intrusted  or  consigned  to  him,  or  any  document  so  possessed  ^  *c^^ 
Of  intrusted  aforesaid  as  a  security  for  any  money  borrowed,  or  nego- 
fiable  instrument  received  by  such  factor  or  agent,  and  shall  apply  or 
dispose  of  the  same  to  his  own  use,  contrary  to  good  faith,  and  with 
iicttetti  to  defraud  the  true  owner;  and  every  factor  or  agent,  who  riiall 
seH  any  merchandise  or  other  property  intrusted  or  consigned  to  him, 
m  the  like  manner  and  with  the  like  fraudulent  intent;  and  every  other^ 
person  who  skaU  knowingly  connive  with  or  aid  or  assist  any  such 
fMitor  or  a^ent  in  any  such  liiHiduleat  deposit  or  sale,  shall  be  deemed 
gnihy  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  impriS" 
oned  in  the  penitentiary,  and  kept  at  hard  labor,  for  any  space  of  time 
not  exceeding  three  years,  nor  less  than  (me  year. 

[67.)  080.  YIII.    Nothing  contained  in  the^  last  preceding  seetie*  owiun*  niief  ii 
^"  beoonstrued  ta  prevent  a  court  in  chancery^  from  compeSing  die-  <*«»*^* 


(67 
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covery,  or  granting  relief  upon  any  bill  to  be  filed  in  that  court  by  the 
owner  of  any  merchandise  or  other  property,  so  intrusted  or  consigned 
against  the  factor  or  agent  by  whom  such  merchandise  or  other  prop- 
erty shall  have  been  applied  or  sold,  contrary  to  the  provisions  of  the 
said  section,  or  against  any  person  who  shall  have  been,  knowingly,  a 
party  to  such  fraudulent  application  or  sale  thereof;  but  no  answer  to 
such  bill  shall  be  read  in  evidence  against  the  defendant  making  the 
same  on  the  trial  of  any  indictment  for  the  ^ud  charged  in  the  bill. 
Sec.  IX,  X.» 

An  Act  to  amend  an  Mt  entitled  "  an  aot  to  prerent  Arandnlent  piaetioesi"  pi  wed 

March  12, 1844. 

[PteMd/aMMrySl,1846.  2bo»#MMJr4,18i6.    44foL£tet84.] 

Sbo.  U 

Vnmdi  of  ownara      (68)  Seo.  II.    If  the  owner  of  any  merchandise,  or  other  person  io 

ogMdi  upon  eon-  ^}^q^  name  any  merchandise  shall  be  shipped  or  delivered  to  the 
keeper  of  any  warehouse,  or  other  factor  or  agent,  to  be  shipped,  shall, 
after  the  advancement  to  him  or  them  of  any  money,  or  the  giving  to 
him  or  them  of  an^  negotiable  security,  by  ute  consignee  or  consignees 
of  such  merchandise,  without  the  consent  of  such  consignee  or  con- 
dgnees  being  therefor  first  had  and  obtained,  make  any  disposition  of 
such  merch^dise,  difierent  from,  and  inconsistent  with  that  a^eed 
upon  between  such  owner  or  other  person  aforesaid,  and  such  consignee 
or  consignees,  at  the  time  of  said  money  being  so  advanced,  or  said  ne- 
gotiable security  bein^  so  given,  with  the  intent  to  defraud  or  injure 
such  consignee  or  consign  loes,  said  owner  or  other  person  aforesaid,  and 
all  other  persons  conniving  with  him  or  them  for  the  purpose  of  de- 
ceiving, defrauding,  or  injuring  said  consignee  or  consignees,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  for  any  space 
of  time  not  more  than  three,  nor  less  than  one  year:  Provided,  how- 
ever, that  no  person  shall  be  subject  to  prosecution,  under  this  section, 
who  shall,  before  disposing  of  such  merchandise,  pay,  or  offer  to  pay 
to  the  consignee  or  consignees  the  foil  amount  of  any  advancement 
made  thereon. 

When  tbif  ad         (69.)  Seo.  III.    This  act  shall  take  effect  from  and  after  the  fourth 

***^  ••^  day  of  July  next 

An  Aet  to  prerent  £raadalent  practioea. 
[BMMil4|iHI 0,186s.    fOfoLAotiat.] 

r*lw  or  fletitloiifl      (70.)  Sbo.  I.    If  any  person  ihall  execute  and  deliyer,  or  shall  cause  or  proonie 
Milt  of  lading.      to  be  executed  and  d^vered  to  anjr  person,  any  false  or  fictitious  bill  of  ladlngt 
t^Oonr.  1700.        receipt,  schedule,  invoice,  or  other  written  instrument,  to  the  purport  or  effect  that 
any  goods,  wares,  merchandise,  live  stock,  or  other  property  usually  transported  by 
As  aBMnded  and  carr&s,  bad  been  or  were  held,  delivered,  received,  placed  or  deposited  on  boaid  ci 
took  eflbet  March  any  steamboat  or  watercraft,  navigating  the  waters  in  or  bordering  upon  the  State 
0,1860.  67T.66.  of  Ohio,  or  at  the  freight  office,  depot,  station  or  other  place  dedgnated  or  used 
by  any  railroad  company  or  other  common  carrier  for  the  reception  of  any  sudh 
property  so  usually  transported  by  carriers,  when  such  goods,  wares,  merchandise^ 
live  stock  or  other  property  were  not  held,  or  had  not  in  fact  and  In  good  faith  been 
delivered,  received  or  deposed  on  board  of  such  steamboat  or  other  watercraft,  or  at 
*  such  freight  office,  depot,  station  or  other  place  so  deaigiiated  or  used  by  any  com- 

mon earner  for  the  reception  of  such  property,  when  such  bill  of  lading,  receiplf 
invoice,  sdiedule  or  other  written  instrument  was  made  and  delivered  according  to 
te  pu^KMi  and  effsot  of  snch  bill  of  ladingi  receipt,  invoice,  schedule*  or  othit 

1  Bepealed :  post  see.  (78)  of  this  Chapter. 
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written  instrument,  with  intent  to  deceive,  defraud  op  iijure  any  person  or  corpora- 
tion ;  or  if  any  person  shall  indorse,  assign,  transfer  or  put  off,  or  shall  attempt  to 
indorse,  assign,  transfer  or  put  off,  any  such  false  or  fictitious  bUl  of  lading,  receipt, 
inToioe,  schedule,  or  other  written  instrumoit,  knowing  the  same  to  be  false,  fraud- 
ulent or  fictitious ;  the  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hai^ 
labor  for  a  term  not  exceeding  four  years,  nor  less  than  one  year.  That  orinnal 
section  one  of  the  above  named  act  be  and  the  same  is  hereby  repealed;  provided, 
however,  that  such  repeal  shall  in  no  wise  affect  any  liabilitiee  incurred  under  the 
■aid  section  so  repealed,  nor  any  proceedings  under  the  same  which  may  have  been 
or  which  may  be  hereafter  instituted  under  the  same.  This  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 

(71.)  Sbo.  n.  If  any  person  shall  execute  and  deliver,  or  shall  cause  ^^*^ 
or  procure  to  be  executed  and  delivered  to  any  other  person,  any  false  ^"^ 
and  fictitious  warehouse  receipt,  acknowledgment,  or  other  instrument 
of  writing,  to  tlie  purport  and  effect  that  such  person,  or  any  person  or 
persons,  copartnership,  firm,  body  politic  or  corporate,  which  he  or  she 
represents,  or  pretends  to  represent,  held  or  had  received  in  store,  or 
held  or  had  received  in  any  warehouse,  or  in  any  other  place,  or  held 
or  had  received  into  possession,  custody  or  control,  of  such  person  or 
persons,  copartnership,  firm,  or  body  politic,  any  goods,  wares,  or 
merchandise,  when  such  goods,  wares,  or  merchanmse  were  not  held  or 
bad  not  been  received  in  good  faith,  according  to  the  purport  and 
effect  of  such  warehouse  receipt,  receipt  acknowled^ent,  or  instru- 
ment of  writing,  with  intent  to  delVaud,  deceive,  or  injure  any  person 
whomsoever,  or  if  any  person  shall  indorse,  assign,  transfer,  or  deliver, 
or  shall  attempt  to  indorse,  transfer,  and  deliver  to  any  other  person 
any  such  false  and  fictitious  warehouse  receipt,  receipt  acknowledg- 
ment, or  instrument  of  writing,  knowing  the  same  to  he  false,  fraudu- 
lent, or  fictitious,  such  person  shall  be  deemed  guilty  of  a  misdemeanor, 
ind  on  conviction  thereof  shall  be  punished  by  imprisonment  in  the 
penitentiary,  and  kept  at  hard  labor,  for  a  term  not  more  than'  three 
years,  nor  less  than  one  year. 

(72.)  Seo.  IIL  That  if  any  person  or  persons,  or  the  agent  of  any  ^^^SUSihSf  t!'^*^ 
person  or  persons,  having  in  his  or  their  possession,  custody  or  control,  Sf  uSSwd'*'* 
any  goods,  wares  or  merchandise,  by  virtue  of  any  genuine  instrument  JJffSU""*'** 
of  writing,  of  the  purport  or  effect  of  any  such  instrument  of  writing 
as  is  mentioned  in  the  first  or  second  sections  of  this  act,  shall,  without 
authority,  and  with  intent  to  injure  or  defraud  the  rightful  owner  thereof, 
sell,  assign,  transfer  or  incumber  such  goods,  wares  or  merchandise,  or 
any  part  thereof,  to  the  value  of  fifty  dollars  or  upward,  or  shall  in 
any  way  convert  the  same  to  his  own  use,  or  if  the  cons^or  or  con- 
signors, or  the  agent  of  such  consignor  or  consignors  of  any  goods, 
wares  or  merchandise,  not  being  the  absolute  owner  thereof,  and  not 
having  authority  to  stop,  countermand  or  change  the  consignment 
thereof,  or  not  having  authority  to  sell  or  incumJSer  the  same  during 
the  transit,  shall,  after  the  shipment  thereof  on  board  anv  waterc^raft, 
or  after  the  deposit  thereof  in  or  upon  any  vehicle  for  land  carriage,  in 
any  way  stop,  countermand  or  change  the  consignment  thereof,  or  shall 
sell,  dispose  of  or  incumber  such  goods,  wares  or  merchandise,  during 
their  transit,  or  after  their  delivery,  or  shall  in  any  way  convert  the 
same,  or  any  part  thereof,  to  his  or  her  own  use,  to  the  value  of  fifty 
dollars  or  upward,  so  that  the  rightful  owner  thereof  shall  sustain  a 
loss  thereby  to  the  value  of  fifty  dollars  or  upward,  the  person  so 
offending,  with  intent  as  aforesaid,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  shall  be  imprisoned  in  the  peniten- 
tiary, and  kept  at  hard  labor,  for  a  term  not  less  than  one,  nor  more 
than  four  years. 

(73.)  Sxo.  IY«    That  the  ninth  and  tenth  sections  of  the  act  entitied 
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secttoniorfcniMr  aft  aot  to  prevent  fraudideiit  practiced,  passed  the  12th  day  of  March, 
tots  npMtod.       1844^  and  the  first  section  of  an  act  entitled  an  act  to  amend  the  aet 
Ante,  p.  S7»-eo.    entitled  an  act  to  prevent  fraudulent  nraotices,  passed  JanoSfj  31, 1846^ 
be,  and  the  same  are  hereby  repealed. 


SBCOND  CLASS: 
FumsaiD,  ennHUiLLr,  by  iMPBieomaNT  in  oouett  jail^  ob  vzmb, 

OBBOm^ 
Aa  Atft  to  Umft  ptoHiMUirtkw  for  Mrtaia  otftaiMi  iaMtei4atton  and 


[PmtdMatm9U^i$t».  ia*4LaM.a] 

wiiiiin  what  time  (74.^  Sbo.  I.  Be  it  enacted  hy  (he  Oenerdl  Ammlrfy  cf  the  StM 
proMoationitoiw  ^y  qj^^^  rpj^^  ^^  persoH  shall  be  Indicted  or  erimin^y  proseovCed  for 
any  offense,  misdemeanor,  or  immoral  practice,  made  punishable  by  ifae 
oiiminal  laws  of  this  state,  and  the  prosecntion  of  which  is  not  limited 
by  law,  except  such  as  are  punishable  Capitally  or  by  imprisonment  hi 
the  penitentiary,  nnless  snch  indictment  snail  be  found,  or  snch  prose^ 
cntion  commenced,  within  three  years  from  the  time  snch  ofiense,  mia- 
demeanor,  or  immoral  practice  was  committed. 


An  Act  to  proTide  for  the  more  effeotiul  pimbhmeiit  o^  oertMn  otfemei. 

.  ■»*      (75.)  Sbo.  L    Be  it  enacted  5y  the  General  Attembhf  of  the  Staie 
ttoet  to  hmi  te-  ^  QhdOf  That  whenever  hereafter  any  person  shall  be  convicted  of  any 


orimini4  offense,  committed  after  the  passa^  of  this  act,  all  or  any  pari 

of  the  punishment  of  which  by  law  is  an  imprisonment  in  the  oonntj 

jail,  the  court,  in  lieu  of  such  imprisonment,  may,  on  the  recommenda* 

tion  of  the  prosecuting  attorney,  sentence  such  person  to  hard  labor  in 

ihe  jail  of  the  proper  county,  any  length  of  time  not  exceeding  six 

moirtbs,  and  not  exceeding  the  term  of  imprbonment  now  by  law 

fixed  as  the  penalty  for  said  offenses  respectively,  at  the  discretion  of 

the  court. 

Undir  tiM  diieo.      (76.)  Sbo.  IL    That  labor  thus  to  be  performed  shall  be  under  iihe 

^SimM^n.     direction  of  the  commissioners  of  the  county,  who  may  adopt  such  orders. 

rales  and  regulations  in  relation  thereto  as  they  may  deem  best,  and 

the  riieriff  or  other  officer  having  the  custody  of  such  convict  shall  ba 

governed  thereby;  and  it  shall  be  the  duty  q{  the  sheriff  of  the  county 

The  9!nn»  of  ^  coUect  Mid  pay  into  the  treasury  of  the  county  the  amount  of  tlie 

wUoh  to  be  peu  avsols  of  the  labor  of  such  convicts,  and  take  the  treasurer's  receipt 

intotnemuy.       tJiorefor,  which  receipt  he  shall  forthwith  deposit  with  the  auditor  of 

the  county, 
jeflmajobtondto      (77.)  Sbo.  III.  That  for  the  purpose  of  enabling  the  county  com* 
Silrt^ imotSubDg  adsskmers  of  any  county  in  this  state  to  employ,  in  a  profitable  man- 
'""^''^  ner,  aU  persons  who  may  be  convicted  under  die  provisions  of  ihb 

aet,  t^e  county  jail,  in  such  cases,  is  hereby  declared  to  extend  to  any 
stone  quarry  or  quarries,  road  or  roads,  or  other  place  or  places  within 
the  limits  of  the  proper  county,  at  which  the  convicts  may  be  advan^ 
lageously  employed,  without  the  wails  of  the  prison,  by  tihe  coun^ 
commissioners  atbresaid* 
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Sco.  lY.  That  all  other  acts  heretofore  passed,  inconsistent 
with  ihB  jprovisioiis  of  this  aot^  be  and  the  same  axe  hereby  repealed.^ 

Sso.  V.  This  act  shall  take  efieet  and  be  in  force  from  and 
aftet  its  passage. 

An  Act  to  amend  an  aot  for  the  pnnisliment  of  certain  ofliBnset  thenia  aaned*  pacaed  €hirw«i*«  B.  S. 

March  8, 1881.  «W- 

(78.)  Seo.  I,    Be  U  enaeied  hy  <Ae  OenercU  Ammbly  of  the  State  Baming  propw 
pf  Ohio,  That  section  thirty-five  of  the  act  entitled  an  act  for  the  ^' 

Eunishment  of  certain  offenses  therein  named,  passed  March  8, 1831, 
e  and  the  same  is  hereby  so  amended  as  to  read  as  follows:  Section 
35.  That  if  any  person  shall  willfdlly  or  maliciously  set  fire  to  or  bum, 
or  cause  to  be  burned,  any  barrack  or  stack '  of  hay,  wheat,  rye,  oats, 
barley,  flax,  hemp,  or  fodder,  or  grain  of  any  kind,  or  any  com  crib,  or 
place  wherein  com  may  be  deposited;  or  any  fence,  boards,  plank. 
9cantling,  rails,  tan  bark,  or  timber,  the  property  of  another,  and  or 
the  value  of  thirty-five  dollars  or  upward,  every  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof^ 
shall  be  imprisoned  in  the  penitentiary,  and  kept  at  labor  not  more 
than  three  years  nor  less  than  one  year. 

(79.)  Sso.  n.  That  if  any  person  shall  willfully  ov  maliciously  Som, 
commit  any  of  the  offenses  enumerated  in  the  preceding  section  of  this 
act,  but  the  injury  or  damage  therefrom  shall  be  of  a  less  value  than 
thirty-five  dollars,  every  person  so  offending  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  nor 
less  than  five  dollars,  or  be  imprisoned  in  the  county  jail  not  exceeding 
thirty  days,  or  both,  at  the  discretion  of  the'  court:  Provided,  that 
nothing  in  this  act  shall  be  so  constraed  as  to  prevent  the  party  injured 
from  sustaining  a  civil  suit  for  damages,  which  he  may  have  sustained 
by  either  of  the  aforesaid  offenses. 

(80.)  Sec.  Ill*    That  section  thirty-five  of  the  act  to  which  this  is  Seotioa  npadad. 
amendatory,  be  and  the  same  is  hereby  repealed.    This  act  to  take 
effect  from  and  after  its  passage. 

An  Act  to  prerent  the  seUing  and  bartering  of  counterfeit  coin,  and  the  haying  in 
powession  eoonterfeit  coin,  with  the  intent  to  selly  barter  or  dispose  of  the  same, 

[Pximitmd  took  ^<fotApHin,  1859.    66  vol.  iftat  140.] 

(81.)  Sec.  1.  Be  U  enacted  hy  the  General  AsBembfy  of  the  State  seiung,  ete.;  r- 
of  OhiOy  That  if  any  person  shall  sell,  barter,  or  in  any  way  dispose 
of,  any  &lse,  forged,  or  counterfeit  coin,  made  in  the  likeness  and  nm- 
ilitude  of  any  of  the  gold,  silver  or  copper  coin  or  coins  currently 
passing  in  the  state ;  or  if  any  person  shall  be  detected  with  any  such 
fklse,  ^rged  or  counterfeit  coin  or  coins  in  his  or  her  possession,  for 
the  purpose  of  selling,  bartering  or  disposing  of  the  same,  knowing 

1  Before  the  passage  of  this  aet  there  were  rarions  looal  laws,  anthoriiing  sen- 
tenoes  to  hard  Ubor  for  yarions  misdemeanors ;  and  this  aet  is  in  snbstanee  a  tran- 
•eript  from  the  act  of  March  12, 1846,  48  yol.  Stat.  70.  How  far  sneh  a  repeaUng 
elanse  as  that  to  whieh  ^is  note  is  appended,  operates  upon  pdmr  laws,  has  not  yet 
been  dedded  by  the  Supreme  Oonrt. 

2An  indictment  for  homing  8taek»  of  wheat  is  not  supported  by  eyidenoe  of  bam- 
ing 9iock$  of  wheat.    Dmlov  y.  Tk^  StaU,  18  Ohio  Bep.  11. 
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the  same  to  be  false,  forged  or  counterMt,  every  person  so  offendiDff 
shall  be  deemed  gnilty  of  a  misdemeanor,  and  upon  conyiction  thereof 
shall  be  imprisoned  in  the  penitentiary,  and  be  Kept  at  hard  labor  not 
more  than  ten  years  nor  less  than  one  year. 
i«fj«ii6cttoii(8i)  (82.)  Sec.  II.  This  act  to  take  effect  and  be  in  force  from  and 
aner  its  passage 

An  Aot  to  punish  oertain  erimei  therein  named. 
[Pam$dmdlooh^tllKlMatehlB»l8a».    87foLaM.74.] 

^  SbSSS^,  (?3.)  Sec.  I.  Be  it  enacted  hy  the  General  Antmhhf  of  the  State  of 
Bringowwrotingl  OhiOy  That  if  any  clerk  or  servant  of  any  private  person,  or  of  any 
^^SSdB^^*  copartnership  (except  apprentices  and  persons  within  the  age  of 
eighteen  years),  or  if  any  officer,  agent,  clerk  or  servant  of  any  incor- 
porated company,  shall  embezzle  or  convert  to  his  own  nse,  or  fraudu- 
lentlv  take,  make  way  with,  or  secrete,  with  intent  to  embezzle,  or 
fraudalently  convert  to  his  own  use,  wifiiout  the  assent  of  his  master 
or  employers,  any  money,  soods,  rights  in  action,  or  other  valuable 
security  or  effects  whatever,  oelonging  to  any  other  person,  which  shall 
come  into  his  possession,  or  under  his  care,  by  virtue  of  such  employ- 
ment or  office,  he  shall,  upon  conviction,  be  punished  in  the  manner 
prescribed  by  law,  for  feloniously  stealing  property  of  the  value  of  the 
article  so  embezzled,  taken  or  secreted,  or  of  the  value  of  any  sum  of 
money,  payable  and  due  upon  any  right  in  action,  so  embez^d.  CU 
\%^  (84.)  Sec.  II.  Every  embezzlement  of  any  evidence  of  debt,  nego- 
''^  tiable  by  delivery  only,  and  actually  executed  by  the  master  or  em- 
ployer of  any  such  clerk,  agent,  officer  or  servant,  but  not  delivered  or 
issued  as  a  v^id  instrument,  shall  be  deemed  an  offense  within  the  mean- 
ing of  the  last  preceding  section. 

(85.)  Seo.  III.  Every  person  who  shall  buy,  or  in  any  way  receive 
any  money,  goods,  right  in  action,  or  any  valuable  security  or  effects 
whatever,  knowing  the  same  to  have  been  embezzled,  taken  or  secreted, 
contrary  to  the  provisions  of  the  two  last  sections,  shall,  upon  convic- 
tion, be  punished  in  the  same  manner,  and  to  the  same  extent,  as  therein 
prescribed,  upon  a  conviction  of  a  servant  for  such  embezzlement. 
(86.)  Sec.  VI.     If  any  carrier,  or  other  person,  to  whom  any  goods, 


eridenoM  ofdebt, 


Bejmf  orvNMV- 

ing«mbea1ed 

C<Mds,iiion6j,eto. 


bTftoomfl^ow^  money,  right  in  action,  or  any  valuable  personal  propertv  or  effects, 

mr.  shall  have  been  delivered  to  be  transported  or  carried,  for  hire,  or' any 

person  employed  in  such  transportation  or  carrying,  shall,  without  the 

assent  of  his  employer,  take,  embezzle  or  convert  to  his  own  use,  such 

goods,  money,  right  in  action,  propertv  or  effects,  or  any  part  of  them, 

and  before  delivery  of  such  article  at  the  place  or  to  the  person  entitled 

to  receive  them,  he  shall,  upon  conviction,  be  punished  in  the  manner 

prescribed  by  law,  foe  feloniously  stealing  property  of  the  value  of  the 

article  so  taken,  embezzled,  converted  or  secreted. 

Mode  of  proMoa*      (87.)  Seo.  Y.    All  prosecutions  under  this  act  shall  be  by  indict- 

**^  ment,  in  the  court  of  common  pleas  of  the  proper  county. 

An  Aot  for  the  punishment  of  oertain  ofTensee  therein  named. 
[PlMMiJCardb8,1881.    2bo»  ^fM  J^m  1, 188L   89  vol.  aof.  144.] 

Breaking  open  (88.)  Sso.  1.     Be  it  enacted  hy  ike  General  Assembly  of  the  State 

SShtl  ^  *So^  ^/  ^^*^>  ^^**  ^  ^^J  person  shall,  in  the  night  season,  unlawfully  break 
mittiDg   or   tkU  open  and  enter  any  mansion  house,  shop,  store,  ship,  boat  or  other  wator- 

eboMyetc 


tempting  pmonai  ^^^^  j^  which  any  pcrsou  shall  reside  or  dwell,  ^  and  shall  commit,  oi 


1  It  is  neoc  isaiy  to  allege  that  the  honse  broken  is  the  residenoe,  or  dwelling  plaet 
(a)BepeAled.    Supplied,  Sao.  SBfi. 
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attempt  to  commit,  any  personal  violence  or  abuse,  ^  or  shall  be  so  armed 
with  any  dangerous  weapon,  as  to  indicate  a  violent  intention,  the  per- 
son so  offending  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
exceeding  three  hundred  dollars,  and  be  imprisoned  in  the  cell  or  dun- 
geon of  the  jail  of  the  county,  and  be  fed  on  bread  and  water  only,  not 
exceeding  thirty  days,  at  the  discretion  of  the  court. 

(89.)  Sec.  U.     That  if  any  person  shall,  in  the  day  time,  unlawfully  Oommming  ukt 
breiftk  open  and  enter  any  mansion  house,  shop,  store,  ship,  boat  or  SmST**     ^' 
other  watercraft,  in  which  any  person  shall,  or  may  dwell  or  reside, 
and  shall  commit,  or  attempt  to  commit,  any  personal  abuse,  force  or 
violence,  he  or  she  so  offending  shall,  upon  conviction  thereof,  be  fined 
in  any  sum  not  exceeding  one  hundred  dollars,  and  be  imprisoned  in 
the  cell  or  dungeon  of  the  jail  of  tiie  county,  and  be  fed  on  bread  and  * 
water  only,  not  exceeding  twenty  days,  at  the  discretion  of  the  court 
Sec.  m.  lYJ 

(90,)  Seo.  V.  That  if  three  or  more  persons  shall  assemble  to-  **»*• 
gether,  with  intent  to  do  any  unlawftil  act,  with  force  and  violance, 
against  the  person  or  property  of  another,  or  to  do  any  unlawful  act 
against  the  peace,  or,  being  lawfully  assembled,  shall  agree  with  each 
other  to  do  any  unlawftd  act,  as  aforesaid,  and  shall  make  any  move- 
ment or  preparation  therefor,  the  persons  so  offending  shall  each,  on 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  two  hundred  dol- 
lars, and  be  imprisoned  in  the  cell  or  dungeon  of  the  jail  of  the  county, 
and  fed  on  bread  and  water  only,  not  exceeding  ten  days. 

(91.)  Seo.  VI.    That  whenever  three  or  more  persons  shall  be  as-  ''°^**JSJ^,J"*S 
sembled  as  aforesaid,  and  proceed  to  commit  any  of  the  offenses  afore-  S«m  riotm  to 
said,  it  shall  be  the  duty  of  all  judges,  justices  of  the  peace  and  sher-  Sdrtr*thSb"35 
ifib,  and  all  ministerial  officers,  immediately,  upon  actual  view,  or  as  the  power  of  the 
soon  as  may  be,  on  information,  to  make  proclamation  in  the  hearing  **^^* 
of  such  offenders,  commanding  them,  in  the  name  of  the  state  of  Ohio, 
to  disperse  and  depart  to  their  several  homes  or  lawful  employments; 
and  if,  upon  such  proclamation,  such  persons  shall  not  disperse  and  de- 
part as  aforesaid,  it  shall  be  the  duty  of  such  judges,  .justices  of  the 
peace,  and  sheriff,  and  all  other  ministerial  officers,  respectively,  to  call 
upon  all  persons  near,  and,  if  necessary,  throughout  the  county,  to  aid 
and  assist  in  dispersing  and  taking  into  custody  all  persons  assembled 
as  aforesaid;  and  military  officers  and  others,  called  on  as  aforesaid,  and  ]|SSJS!oe'*to^ 
revising  to  render  immediate  assistance,  shall  each,  upon  conviction  fined. 
thereof,  be  fined  in  any  sum  not  exceeding  twenty-five  dollars. 

(92.)  Sec.  VII.  That  if  any  person  shall  forcibly  obstruct  any  of  J^SStS^^w  o^ 
the  authorities  aforesaid,  or  if  any  three  or  more  persons  shall  continue  tinoing  *t^^ 
together  after  proclamation  made  as  aforesaid,  or  attempted  to  be  made  Jj^'J et<f , otoSII 
and  prevented  by  such  rioters;  or  in  case  of  no  proclamation,  any  three  mitting  'an  on. 
or  more  persons,  being  assembled  as  aforesaid,  shall  commit  any  un-  i*^''^  •«*»•*«• 

of  some  one.  It  is  not,  therefore,  sufficient,  to  merely  allege  that  the  person  as- 
saulted, ''  being  then  and  there  in  said  house/'  when  the  assaolt  was  committed ;  bat 
It  is  sufficient  to  allege  that  the  oifense  was  committed,  *'  in  the  house  in  which  the 
said  A.  B.  and  familj,  then  and  there  resided:"  being  substantially  in  conformity  to 
the  sUtute.  Fonytke  y.  State,  6  Ohio  Rep.  19.  A  married  woman  is  incapable,  in 
law,  to  give  consent  to  the  breaking  and  entering  the  dwelling  of  her  husband,  with 
a  Tiew  to  the  commission  of  adultery  with  herself;  and  if  a  person,  by  her  consent, 
thos  enters  the  house,  and  lays  his  hand  upon  her,  with  intent  to  commit  adultery^ 
he  is,  it  seems,  guilty  under  this  section  of  tne  statute.    lb. 

I  The  intent  with  which  the  accused  entered  the  house,  forms,  it  seems,  no  ingr»- 
iiant  of  the  oifense.    Fonythe  y.  StaU,  0  Ohio  Bep.  19. 

S  Repealed  by  (158th)  section.  They  related  to  petit  larceny,  the  aestruction  of 
ibosos  in  action,  and  the  oonoealment  of  stolen  goods.  Supplied  by  (157th^  and 
(168th)  seotions  of  this  Chapter. 
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lawfbl  act  as  aforeeaid,  every  iuoh  offender,  upon  convictioii  thereof^ 
shall  be  fined  in  anj  snm  not  exceeding  five  hundred  dollars,  and  im- 
prisoned in  the  cell  or  dungeon  of  l&e  jail  of  the  county,  and  be  fed  <m 
bread  and  water  only,  not  exceeding  thirty  daya;  and  shall,  moreover, 
find  security  for  good  behavior,  and  to  koep  uie  peace,  for  a  time  not 
exceeding  one  year. 

tefiSS  Sr^EiM      (^^•}  ^*°'  ^^^^'    ^'^•^  ^  ^^  ^^  ^?  persons  so  unlawfully  assem- 
S^reflisting  poioo  foled  suall  be  killed,  maimed,  or  otherwise  injured,  in  oonsequenoe  of 
JJJdSiiSj^^^  resisting  the  judges  or  oth^v  in  dispersing  and  apprehending  them,  or 
in  attempting  to  disperse  and  apprehend  U^m,  said  judges,  justices  of 
the  peace,  sheriffs,  and  other  ministerial  ofiMers,  and  others  acting  by 
their  authority,  or  the  authority  of  either  of  them,  shall  be  holdea 
guiltless:  Provided,  such  killing,  maiming  or  injury  shall  take  place  in 
consequence  of  ^e  use  of  necessary  and  proper  means  to  disperse  or 
apprehend  any  such  persons  so  unlawMlv  assembled. 
Bflsiitinff  or  abut-      (94.)  Seo.  IX.    That  if  any  person  shall  abuse  any  judge  or  justice 
m&iftoi^  oi£  0^  ^^^  peace,  resist  or  abuse  any  sheriff,  constable,  or  other  officer,  in 
ti"  *of^^Si^r^*  ^^  exeou^on  of  his  office,  the  person  so  offending  shall,  upon  convio* 
floM.  *  tion  thereof,  be  fined  in  any  sum  not  exoeeding  two  hundred  dollars,  or 

imprisoned  in  the  cell  or  dungeon  of  the  jail  of  the  county,  and  be  fed 
on  bread  and  water  only,  not  exceeding  twenty  days,  or  both,  at  the  dis* 
eretion  of  the  court^ 
Amtiiit  and  tw*-      (95.)  Seo.  X.     That  if  any  person  shall  unlawfully  assault  or 
**^'  thi^ten  another,  in  a  menacing  manner,  or  shall  unlawfully  strike  or 

wound  another,  tiie  person  so  offending  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  one  hundred  and  fifty  dollars,  or  im- 
prisoned in  the  cell  or  dungeon  of  the  jail  of  the  county,  and  be  Ml 
on  bread  and  water  only,  not  exceeding  ten  days,  or  both,  at  the  dis* 
eretion  of  the  court,  and  shall,  moreover,  be  Hable  to  the  suit  of  the 
party  injured.  U 
jndidai  or  minia-      (96.)  Seo.  XI.     That  if  any  judge,  justice,  coroner,  constable,  iailor, 
mjuadtog"  «f  rSl  ^  0^^^*  officer  of  this  state,  either  ju<&oial  or  ministerial,  shall  know- 
c^Dg  nnUwAii  ingly  ask,  demand  or  receive  anv  fee  or  reward  to  execute  and  do  his 
duty,  other  than  is  or  shall  be  allowed  by  the  laws  of  this  state,'  ev^ 
nerson  so  offendine  shall,  upon  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  two  nundred  dollars,  or  imprisoned  in  the  cell  or  dungeon 
of  the  jail  of  the  county,  and  be  fed  on  bread  and  water  only,  not  ex* 

1  Whenever  the  questloii  of  property  is  so  far  donhtftil,  that  the  creditor  and  oQcer 
may  be  supposed  to  act,  ana  do  in*  tmth  act,  without  wantonness,  earelessnets,  or 
oppression,  but  in  good  taith,  and  on  reasonable  grounds  for  believing  the  property  t« 
be  that  of  the  debtor,  the  owner  has  no  right  to  resist  the  ezeontion  or  attachment  by 
a  breach  of  the  peace.    Farru  Y.The  State,  3  Ohio  St.  Rep.  169. 

The  conversion,  by  a  Jnstice  ef  the  peace,  of  the  flrst  exeeation  on  a  judgment  be* 
fisr*  him  into  an  alia$  writ,  by  altering  its  date,  is  irregular,  bat  can  ^pt  destroy  tht 

?rotection  due  to  the  constable  to  whom  it  is  delivered.    The  writ  is  not  void. 
5. 159. 

Whether  an  indictment  for  resisting  an  officer  mast  not  set  forth,  in  words  or  sub- 
stance, the  process  on  which  the  officer  acted,  describe  the  manner  of  executing  the 
writ  and  of  the  resistance,  and  aver  the  knowledge  of  the  defendant  that  the  officer 
was  such — quen.    lb,  169. 

In  Lambmion  v.  The  State,  11  Ohio  Rep.  282,  the  indictment  set  forth  that  the  plain- 
tiff in  error,  "  on,  etc.,  at,  etc,  with  force  and  arms,  one  David  Bryte,  then  ana  there 
being  sheriff  of  said  county,  and,  also,  then  and  there  being  in  the  execution  of  hii 
said  office,  as  such  sheriff  as  aforesaid,  unlawfully  did  resist,  contrary  to  the  form  of 
the  statute,"  etc.  It  was  held  that  this  indictment  was  insufficient ;  that,  instead  ol 
setting  forth  all  the  facts  necessary  to  constitute  the  offense  of  resisting  an  officer  in 
the  execution  of  his  duty,  as  it  should  have  done,  it  sets  forth  no  fact  whatsoever,  but 
merely  states  a  conclusion  of  law,  predicated  upon  a  supposed  state  of  faots. 

S  A  reward  offered  for  the  apprehension  of  a  thief  and  money,  can  not  be  claimed 
by  a  constable  who  arrests  the  thief  by  virtue  of  a  wansnt  delivered  to  him  for  that 
puipose.     CHlimore  v.  Lewie,  12  Ohio  Rep.  281. 

(a)  Repealed.   Supplied,  Bup.  375. 
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ceeding  ten  days,  or  both,  at  the  discretion  of  the  court,  and,  for  seven 
years  thereafter,  be  incapable  of  holding  any  office  of  honor,  profit,  or 
trust  in  this  state. 

(97.)  Sec.  XII.   That  if  any  person,  by  any  false  pretense  or  preten-  Obtaining  money, 
ses,^  shall  obtain  from  any  otiier  person,  any  money,  goods,  merchan-  tensJaf        ^^ 
disc  or  effects  whatsoever,  with  intent  to  cheat  and  defraud  such  person 
of  the  same;  or  shall  fraudulently  make  and  transfer  any  bond,  bill,  MaUng   frandu- 
deed  of  sale,  gifts,  grants,  or  other  conveyances,  to  defeat  his  creditors  propei5°t?die2 
of  their  just  demand;  such  person,  so  offending,  shall,  upon  conviction  credSora. 
thereof,  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  be 
imprisoned  in  the  cell  or  dungeon  of  the  jail  of  the  county,  and  be  fed 
on  bread  and  water  only,  not  exceeding  ten  days,  or  both,  at  the  discre- 
tion of  the  court. 

(98.)  Seo.  XIII.  That  if  any  person  shall  take  upon  himself  to  Uinrpation  of  (or 
exercise  or  officiate  in  any  office  or  place  of  authority,  in  this  state,  gj^®"  *»)  ^^' 
without  being  legally  authorized;  or  if  any  person,  by  color  of  his  office, 
shall  willfully  and  corruptly  oppress  any  person,  under  pretense  of 
acting  in  his  official  capacity,  the  person  so  offending  shall,  upon  con- 
viction thereof,  be  fined  in  a  sum  not  exceeding  two  hundred  and  fifty 
dollars,  or  imprisoned  in  the  cell  or  dungeon  of  the  jail  of  the  county, 
and  be  fed  on  bread  and  water  only,  not  exceeding  ten  days,  or  both,  at 
the  discretion  of  the  court. 

(99.)  Sec.  XIV.     That  if  any  judge,  justice  of  the  peace,  clerk  of  Jadictoiorminit- 
any  court,  sheriff,  coroner,  constable,  attorney  or  counselor  at  law,  shall  JttOTiey?sSrring 
encourage,  excite  and  stir  up,  any  suit,  quarrel  or  controversy,  between  JJ^^^^^JJf^* 
two  or  more  persons,  with  intent  to  injure  such  person  or  persons,  etc  '  ^         ' 
such  judge,  justice  of  the  peace,  clerk,  sheriff,  constable,  attorney  or 
counselor  at  law,  shall,  upon  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  five  hundred  dollars,  and  shall  be  answerable  to  the  party 
injured  in  treble  damages. 

(100.)  Sec.  XV.     That  if  any  sheriff,  coroner,  constable,  jailor,  clerk,  ^^^^^J*"*^ 
eounty  recorder,  county  auditor,  coun^  treasurer,  or  county  assessor,  ^MtogM:  h^wl 
by  color  of,  or  in  execution  of  his  office,  shall,  designedly,  willfully  or  ^onSef*'  ^^^' 
corruptly  injure,  defiraud  or  oppress  any  person,  or  shall  attempt  to 
defraud,  injure  or  oppress  any  person,  such  sheriff,  coroner,  constable, 
jailor,  clerk,  county  recorder,  county  auditor,  county  treasurer  or  county 
assessor,  shall,  on  conviction  thereof,  be  fined  in  any  sum  not  exceeding 
two  hundred  dollars,  and  be  answerable  to  the  party  so  injured|  defraud- 
ed or  oppressed,  in  treble  damages. 

(101.)  Sec.  XVI.     That  if  any  person  shall  knowingly,  willfully  and  j;5S!2f'^ 
maliciously  demolish,  cut  down  or  destroy  any  private,  public,  or  toll 
bridge;*  cut,  fell,  deface,  alter  or  remove  any  landmark,  corner  or  bear-  ^^\^^ 
ing  tree,  properly  established;  the  person  so  offending  shall,  on  convic-  ^  "'      "" 
tion  thereof,  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or 
imprisonment  in  the  cell  or  dungeon  of  the  jail  of  the  county,  and  be 

1 A  false  pretenie,  within  the  meaning  of  the  statnte,  mast  relate  to  a  past  erent  or 
an  existing  fact.  Any  representation  or  assurance  in  relation  to  a  future  transaction, 
is  not  included.    DiUmghcm  r.  Stale,  6  Ohio  St.  Rep.  280. 

Whether  procuring  by  false  pretenses  the  signature  of  a  party  to  a  negotiable  prom- 
issory note  or  bill  of  exchange^  which  he  is  ultimately  compelled  to  pay,  is*  an  offense 
within  the  statute— ^iMr«.    lb.  280. 

In  an  indictment  or  information  for  this  offense,  it  is  not  sufficient  simply  to  foUow 
the  language  of  the  statute.  The  particular  pretense  or  pretenses  by  whion  the  money 
is  obtuned,  must  be  speciiicaUy  stated,  and  the  indictment  or  information  must  aver 
aU  the  material  facts  which  it  is  necessary  to  prove,  to  produce  a  oouviotloay  and  with 
fueh  reasonable  certainty  as  to  advise  the  accused  what  he  may  expect  to  meet  on  th« 
triaU    /6.280. 


Ting  landmarks. 


SSee  BRtDQts,  ante  p.  192,  and  CoBPOBJLTioirs,  ante  p.  326. 
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fed  on  bread  and  water  only,  not  exceeding  thirty  days,  or  both,  at  th« 

discretion  of  the  court. 

Fighting  i»j  (102.)  Sec.  XVII.     That  if  any  two  persons  shall  agree  and  will- 

•''*®°*^*'  fully  fight  or  box  at  fisticuflb,  the  persons  so  offending  shall  be  deemed 

guilty  of  an  affray,  and  upon  conyiction  thereof,  shall  be  fined,  each,  ia 

a  sum  not  exceeding  fifty  dollars,  or  be  imprisoned  and  kept  in  close 

confinement  in  the  county  jail,  not  exceeding  ten  days,  or  both,  at  the 

discretion  of  the  court. 

DefRciBg  or  de-      (103.)  Sbo.  XVIII.     That  if  any  person  shall  willfully  and  mali- 

mSSt'^'or  "tomb  c^^usly  alter,  de&ee,  break  down  or  destroy  any  monument  or  tomb- 

itone.  stone,  erected  or  set  up  to  perpetuate  the  memory  of  any  deceased 

person;  every  person  so  offending  shall,  upon  conviction  thereof,  be 

fined  in  any  sum  not  exceeding  two  hundred  dollars,  and  be  kept  in 

solitary  confinement  in  the  cell  or  dungeon  of  the  county  jail,  and  be 

fed  on  bread  and  water  only,  not  exceeding  thirty  days,  at  the  discretion 

of  the  court.  1 

Seo.  XIX. « 
Altering  or  d«fito-      (104.)  Sbo.  XX.     That  if  any  person  shall  willfully  and  maliciously 
tog^ear  mark  w  ^^^  ^  deface  any  artificial  ear  mark  or  brand,  upon  any  horse,  mare, 
foal,  filly,  mule  or  ass,  sheep,  goat  or  swine,  cow,  ox,  steer,  bull  or  heifer, 
the  property  of  another;  every  person  so  offending  shall,  on  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  fifty  dollars,  and  be  liable  in 
^  treble  damages  to  the  party  injured. 
Seo.  XXI.  8 
BeftttiMf  to  aid      (105.)  Sec.  XXII.    That  if  any  person  having  been  called  upon 
?5jM«nring[So!l  ^J  *^6  sheriff  or  other  ministerial  officer,  in  any  county  in  this  state,  to 
a  criminal.  assist  such  sheriff  or  other  officer  in  apprehending  any  person  charged 

with,  or  convicted  of,  any  offense  against  any  of  the  laws  of  this  state, 
or  in  securing  such  offender  when  apprehended,  or  in  conveying  such 
offender  to  the  jail  of  the  county,  shall  neglect  or  ref\ise  to  render  such 
assistance;  every  person  so  offending  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  exceeding  fifty  dollars. 
S€g«ngor  dfiUr-  ^106.)  Seo.  XXIII.  That  if  any  person  shall,  knowingly,  send  or 
ulu^  to  exunt  deliver  any  letter  or  writing,  with  or  without  a  name  subscribed  thereto, 
oumey,  etc  qj  signed  with  a  fictitious  name,  containing  willful  and  malicious  threats 
of  injury  of  any  kind  whatever,  or  with  intent,  or  for  the  purpose  of 
extortingmoney  or  other  valuable  things,  from  any  person;  every  per- 
son so  ofillnding  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
less  than  fifty,  nor  more  than  five  hundred  dollars,  or  be  imprisoned  in 
the  cell  or  dungeon  of  the  jail  of  the  county,  and  be  fed  on  bread  and 
water  only,  not  exceeding  ten  days,  or  both,  at  the  discretion  of  the 
court. 
LiTingandoohab-  (107.)  Seo.  XXIV.  That  if  any  married  woman  shall  hereafter 
itingfai  aiioiteiy.  ^j^g^rt  her  husband,  and  live  and  cohabit  with  another  man,  in  a  state 
of  adultery;  she  shall,  upon  conviction  thereof,  be  imprisoned  in  the 
cell  or  dungeon  of  the  jail  of  the  county,  and  be  fed  on  bread  and 
water  only,  not  exceeding  thirty  days;  and  if  any  married  man  shall 
hereafter  desert  his  wife,  and  live  and  cohabit  with  any  other  woman,  ia 
a  state  of  adultery;  or  if  any  married  man,  living  with  his  wife,  shall 
keep  any  other  woman,  and  notoriously  cohabit  with  her,  in  a  state  of 
adultery;  or  if  any  unmarried  man  shall  live  and  eohabit  with  amar* 
ried  woman,  in  a  state  of  adultery;  every  person  so  ofiending,  shall,  on 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  two  hundred  ioU 

1  See  also  ante  Cbap.  22,  Gbkktebibs,  seo.  (8.) 

S  Repealed  and  snpplied  by  seo.  (148),  (149)  and  (160)  of  this  Chapter. 

t  Related  to  selling  liqaor  to  Indians.    Superseded  \fj  leo.  (198)  of  this  Chapter* 
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lars,  and  be  imprisoned  in  ihe  cell  or  dungeon  of  the  jail  of  the  conntj, 
find  be  fed  on  bread  and  waler  only,  not  exceeding  thirty  days,  at  the 
discretion  of  the  court. 

(lOiS.)  Sec.  XXV.    That  if  any  nnmarried  persons  shall  live  and  J"*^  t^^wtSl 
eohabit  together,  in  a  state  of  fornication;  such  persons,  so  offending,  of  tbrnicattrau 
shall  each,  on  conviction  thereof,  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars,  and  be  imprisoned  in  the  oell  or  dungeon  of  the  county 
jail,  not  exceeding  ten  days. 

(109.)  Sec.  XXVI.  That  if  any  person  shall  write,  print  or  pub-  Lftd. 
Udi  any  false  or  malicious  libel,  ^  of,  or  concerning  anoUier ;  or  shall 
cause  or  procure  any  such  libel  to  be  written,  printed  or  published; 
«very  person  so  offending,  riiall,  upon  conviction  thereof,  be  fined  in 
any  sum  not  exceeding  five  hundred  dollars,  and,  moreover,  be  liable 
to  the  party  injured.  ^  a 

(110.)  Sec.  XXVII.  That  if  any  sheriff,  coroner,  jailwr,  or  other  l^^crSSiJto 
person  whatsoever,  having  My  offender  in  custody,  charged  with,  or  eto^^ 
^nvioted  of,  any  offense  made  punishable  by  the  laws  of  this  state, 
dhall  voluntarily  suffer  soch  offender  to  escape  and  go  at  large,  every 
sheriff,  corona,  jailor,  or  other  person  so  offending,  shall,  on  conviction 
thereof^  be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  be 
imprisoned  in  close  confinement,  not  exceeding  ten  days,  or  both,  at  the 
discretion  of  the  court. 

(111.)  Sec.  XXVXU.  That  if  any  person  shall  rescue,  by  force,  BescneofcrimiiMi 
any  offends,  charged  with,  or  convicted  of,  any  offense,  by  the  laws  of  ?rtff  aSL?**'*** 
this  state  m^de  punishable  with  imprisonment,  firom  any  jail  or  other 
place  of  confinement,  or  from  the  custody  of  any  officer,  or  other  per- 
son charged  with  the  safe  keeping  of  such  offender;  every  person  so 
offending  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  ex- 
reeeding  five  hundred  dollars,  and  be  imprisoned  in  t)ie  cell  or  dungeop 
of  the  jail  of  the  county,  and  be  £dd  on  bread  and  water  only,  not  ex- 
ceeding thirty  da^. 

(112.)  Sec.  X'SklX.    That  if  any  person  shall  aid  or  assist  any  Amisang  crimin- 
prisoner,  confined  in  any  jail  or  ether  place  of  confinement^  charged  So?«h  ^^alm^ 
with,  or  convicted  of,  any  offense  aga^t  the  laws  of  this  state,  to  make  ^  made. 
his  or  her  escape  irom  such  jail  or  place  of  confinement,  although  no 
escape  be  actuallv  made;  every  person  so  offending  shall,  upon  convic- 
tion thereof,  be  nned  not  more  than  five  hundred,  por  less  than  fifty 
dollars,  or  be  imprisoned  in  the  cell  or  dungeon  of  the  jail  of  the 
county,  not  exceedipg'  thirty  days,  or  boUi,  at  the  discretion  of  the 
court 

(113.)  Sec.  XXX.    That  if  any  persop  shall  attempt  to  corrupt  or  Attempting  to 
influence  any  juror  or  witness,  either  by  promises,  threats,  letters,  taw^zm^^iS^ 
money,  or  otner  undue  means,  either  directly  or  indirectly;  every  per-  »•«• 
son  so  offending  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
exceedine  five  hundred   dolla/n^  and  imprisoned  in  the  cell  or  dun- 
geon of  Uie  jail  of  the  county,  not  exceeding  thirty  days, 

(114.)  Sec.  XXXI.  That  if  any  juror  or  witness  shall  corruptly  Juror  or  wttneM 
take  and  receive  any  money,  goods,  chattels,  or  other  reward,  either  "***^^«  ^'**** 
directly  or  indirectly,  in  any  action  or  suit  instituted  before  any  court 
having  jurisdiction  thereof;  such  juror  or  witness  so  offending,  shall, 
on  conviction  thereof,  be  fined  in  any  sum  not  exceeding  five  hundred 
dollars,  and  imprisoned  in  the  cell  or  dungeon  of  the  jail  of  the  county, 
and  be  fed  on  bread  and  water  only,  not  exceeding  thirty  days. 

1  Ai  to  what  is  a  libel,  see  note  seo.  (124)  of  the  Codb  of  Civil  PBOoaomuk 
'See  Const.^  Art.  I^  seo.  11.  ^ 

(o)  Bepeftled.   SnpiHied,  Sup.  379. 
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Witeew  retoBing      (115.)  Sec.  XXXII.     That  if  any  person,  legally  called  upon  to 
to^j^ja^thor  gj^^  testimony  before  any  court  or  other  authority  in  this  state,  au- 
thorized to  administer  oaths  and  affirmations,  shall  refuse  to  t^ke  an 
oath  or  affirmation ;  such  court  or  authority  may  commit  the  person  bo 
reiusing  to  prison,  until  he  or  she  shall  consent  to  take  such  oath  or 
affirmation :  and  afler  the  person  committed  to  prison  as  aforesaid  shall 
have  taken  the  oath  or  adfirmation  required,  the  court  or  authority 
aforesaid  may  moreover,  punish  such  person  for  such  refusal,  by  a  fine 
not  exceeding  twen^  dollars. 
Bribing   or   at-      (116.)  Seo.  XXxIII.     That  if  any  person  shall,  directly  or  indi* 
ajuS^Mtio^or  '^^^y  ^^  *^y  ^*y  ^^  manner,  give,  promise,  or  contract  to  give,  any 
arbitrator.  money  Or  other  valuable  thing,  with  intent  to  obtain,  procure,  or  infiuenct 

the  opinion,  judgment  or  decree  of  any  judge  or  justice  of  the  peace 
of  this  state,  or  arbitrator,  in  any  action,  plea,  suit,  complaint,  indict- 
ment, controversy,  matter,  or  cause,  depending,  or  which  shall  depend, 
before  him  or  them,  or  before  any  court  in  this  state ;  every  person  so 
offending  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  les» 
than  fifty,  nor  more  than  one  thousand  dollars. 
Bribing   or    at-      (117.)  Seo..  XXXIV.     That  if  any  person  shall,  by  bribery,  per- 
aaS2X*to*m5!  suasion,  seduction,  or  any  other  arts  or  means  whatever,  attempt  to  pre- 
care  the  escape  of  vail  upon  any  ministerial  officer,  or  other  person  charged  with  the  safe 
a  criminal,  etc     temping  of  any  person  accused  or  convicted  of  any  offense  against  th* 
laws  of  this  state,  to  permit  such  person  to  escape  fi'om  the  custody  of 
such  officer  or  other  person :  every  person  so  offending  shall,  upon  con- 
viction thereof,  be  fined  in  any  sum  not  more  than  two  hundred,  nor 
less  than  twenty-five  dollars. 


t 


118.)  Seo.  XXXV.i 


icaiidoosiy    let-      ^H^O  Seo.  XXXYI.     That  if  any  person  shall  willfully  and  ma- 
SSiStSr******  liciouflly,  set  on  fire,  or  cause  to  be  set  on  fire,  any  woods,  prairies,  or 
other  grounds,  within  this  state,  other  than  his  own ;  or  shall  inten- 
tionally permit  the  fire  to  pass  fVom  his  own  prairie  or  grounds,  to  the 
injury  of  any  other  person  or  persons ;  every  person  so  offending  shall, 
on  conviction  thereof,  for  every  such  offense,  be  fined  in  a  sum  not  ex- 
ceeding fifty  dollars,  at  the  discretion  of  the  court,  and  stand  committed 
until  the  sentence  of  the  court  is  complied  with;  and  shall  be  liable  to 
an  action  of  the  party  injured,  for  the  damages  which  he,  she,  or  they 
may  have  sustained  in  consequence  of  such  fire. 
(120.)  Sec.  XXXVII.» 
luucioaiwde.         (121.)  Sec.  XXXYIII.     That  if  any  person  shall,  willfully  and 
J^^J«^™J  <w  maliciously,  cut  down,  saw,  bark,  or  otherwise  kill  or  destroy,  any  fruit 
nnnery,  yard,  etc  or  Other  tree  or  trees,  standing  or  growing  in  any  nursery,  garden, 
yard,  or  orchard,  the  property  of  another;  every  person  so  o&nding 
shall,  upon  oonviction  thereof,  be  fined  in  any  sum  not  more  than  five 
hundred,  nor  less  than  five  dollars:  and  the  owner  of  the  fruit  or  other 
tree  or  trees,  thus  killed  or  destroyed,  shall  recover  not  less  than  double 
the  value  of  the  same,  from  the  person  or  persons  killing  or  destroying 
said  fruit  or  other  tree  or  trees. 
Cutting,  boxing        (l^^O  ^EC.  XXXIX.     That  if  any  person  shall,  wrongfully,  and 
tbe'^^^S^r^  without  any  lawful  authority,  cut  down,  fell,  box,  bore,  or  otherwise 
another.  injure  or  destroy  any  living  tree  or  trees,  standing  or  growing  on  any 

land  owned  by,  or  belonging  to  any  other  person  or  persons,  body 
politic  or  corporate,  other  than  the  trees  in  the  preceding  section  men- 
tioned; every  such  person  so  offending  shall  on  conviction  thereof  b« 
fined  in  any  sum  not  exceeding  one  hundred  dollars,  nor  less  than  five 

*  1  Repealed,  ante  seo.  (78). 

SBepealed,  64  t.  ttat  126 — lee  Akimals. 
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dollars;  and  sball,  moreover,  be  liable  to  the  action  of  the  party  in- 
jured, in  double  damages. 

(123.)  Seo.  XL.     That  if  any  person  shall,  wantonly,  willfully  or  MaUdoiudet- 
maiicionsly,  cut  down,  injure  or  destroy  any  living  ornamental  tree  or  JJ^Stlu^tSLe^in^ 
trees,'  either  planted  or  preserved  as  such,  standing  or  growing  on  any  Btreet  or  apon 
common  or  public  ground,  or  on  any  street,  alley,  side  walk,  avenue  or  p"^^cs«>"^^- 
promenade ;  every  such  person  so  offending  shall,  on  conviction  thereof, 
be  fined  in  any  sum  not  more  than  one  hundred  dollars,  nor  less  than 
five  dollars;  and  shall,  moreover,  be  liable  to  the  action  of  the  party 
injured  in  double  damages. 

(124.)  Seo.  XLI.     That  if  anv  person  shall,  willfully  and  mali-  Demolishing  mUt 
ciously,  demolish,  throw  down,  alter  or  deface  any  mile  stone,  mile  JSSetoiSL' 
board  or  guide  board,  on  or  at  the  fork  of  any  public  road ;  every  per- 
son so  offending  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
exceeding  fifbv  dollars,  or  be  imprisoned  not  exceeding  ten  days,  or 
both,  at  uie  discretion  of  the  court. 

(125.)  Seo.  XJLII.    That  if  any  sheriff  or  jailor,  or  any  other  per-  jaflomfbring 
son  having  the  care  and  custody  of  any  jail,  shall  suffer  the  same  to  J{^»»«»a«mi- 
become  foul  or  unclean,  so  that  the  health  of  any  prisoner  may  be 
endangered;  such  sheriff,  jailor  or  other  person,  shall  be  liable  to 
mdictmenty  and,  on  conviction,  shall  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars.  • 

(126.)  Seo.  XLIII.    That  if  any  person  shall  open,  set  on  foot,  Making  or  draw- 
carry  on,  promote,  make  or  draw,  publicly  or  privately,  any  lottery  or  ^^Se  o?***^ 
scheme  of  chance,  of  anv  kind  or  description,  by  whatever  name,  style  chance,  or  dispoa- 
or  title,  the  same  may  be  denominated  or  known;  or  if  anv  person  erfy^by^^i^uDii 
shall,  by  such  ways  and  means,  expose  or  set  to  sale  any  house  or  *iw«»t 
houses,  lands  or  real  estate,  or  any  goods  or  chattels,  cash  or  written 
evidences  of  debt  or  certificates  of  claims,  or  anything  or  things  of 
value  whatever;  every  person  so  offending  shall,  on  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  at  the  discre- 
tion of  the  court. 

(127.)  Seo.  XLIV.     That  if  any  person  or  persons  shall  vend,  sell,  Selling  lotteiy 
barter  or  dispose  of  any  lottery  ticket  or  tickets,  order  or  orders,  for  any  m  ^^t^'jb?^^ 
number  of  snares  in  any  lottery  or  scheme  of  chance,  or  shall  be  in  any  ^JJJJ^^  ^^ 
wise  concerned  in  such  lottery  or  scheme  of  chance,  by  acting  as  agent  of  thia  itat^ 
in  this  state,  for  or  on  behalf  of  any  such  lottery  or  scheme  of  chance, 
to  be  drawn  or  paid  either  out  of,  or  within  this  state ;  every  person 
shall,  upon  conviction  thereof,  be  fined  in  any  sun^  not  exceeding  two 
hundred  dollars,  at  the  discretion  of  the  court :  Provided,  that  nothing 
in  this  act  contained,  shall  be  so  construed  as  to  prevent  the  drawing 
or  sale  of  any  lottery  tickets  of  lotteries  authorized  by  any  law  of  this 
state,  a 

(128.)  Seo.  XLV.    That  if  any  butcher  or  other  person  shall,  Selling  nnwhoia- 
knowingly,  sell  any  unwholesome,  fiesh  of  a  diseased  animal,  or  other  ■**°"  p«>TWona. 
unwholesome  provision,  he  or  she  shall,  upon  conviction  thereof,  be 
fined  in  any  sum  not  exceeding  fifty  dollars. 

ri29.)  Sec.  XL  YI.     That  if  any  person  shall  build,  erect,  continue,  Prodndng  artm. 
or  Keep  up  any  dam,  or  other  obstruction,  in  any  river  or  stream  of  Sir*  wat«J|**S 
water  in  this  state,  and  thereby  raise  an  artificial  pond,  or  produce  *nbii?j2itt^  *^ 
ffttagnant  waters,  which  shall  be  manifestly  injurious  to  the  public  health  ^° 
and  safety;  every  person  so  offending  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  five  hundred  dollars,  at  the  discre- 
tion of  the  court;  and  the  court  shall,  moreover,  order  every  such 
nuisance  to  be  abated  or  removed. 


A  See  also  seo.  (152)  to  (156)  of  this  Chapter, 
(a)  Bepeal«Kl.    SuppUed,  Sup  287. 
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Conttabie  negieo-      (130.)  Seo.  XLVIl.  .  That  when  anj  warrant,  legally  issued  by  any 
mS^iT^Mrof  magistrate  in  this  state,  in  any  criminal  case,  shall  be  delivered  into  ikB 
qgy  of  the  ftnt  hand  of  any  constable  to  be  ezecnted,  whose  duty  it  shall  be  to  execute 
such  warrant,  it  is  hereby  made  the  duty  of  saeh  constable  to  serve  th« 
same  immediately;  and  if  such  constable  shall  neglect  or  delay  to  serpa 
any  such  warrant,  deliverea  to  him  as  aforesaid,  when  in  his  power  to 
serve  the  same,  either  alone  or  by  calling  upon  assistance,  according  to 
law,  such  constable  shall,  if  the  oiei^re  charged  for  whick  the  w»mn4i 
issued  be  punishable  with  death  oi'  impfison'ment  in  t^e  penitentiary  of 
this  state,  upon  conviction  thereof,  be  fined  in  any  sum  not  exceeding 
five  hundred  dollars,  or  imprisoned  in  t^e  comnfy  jail  ten  days,  or  both, 
at  the  discretion  of  the  court. 
Constable  negieo-      (131.)  Seo.  XLYIII.    That  if  any  eonstdMe  shdil  be  guilty,  ae  spe^ 
nS^*^[J«"f  ^^^^^  ^^  *^  preceding  section,  of  neglect  or  delay  in»  serving  any  waf- 
minor  ofibnMs.     rant,  when  the  ofiense  charged,  for  which  such  warrant  may  issue,  bo 
an  offense  not  punishable  by  death  or  imprisonment  in  the  penitentiary^ 
such  constable  shall,  upon  eonvicl^n  thereof,  be  fined  in  any  sum  not 
exceeding  one  huiidred  doUiffs,  or  imprisoned  not  exceeding  ten  days^ 
or  both,  at  the  discretion  of  the  court. 
uonTictionofcon.      0-^^')  3^^-  XLIX.    That  ft  ccnmctioB  of  oithei*  of  the  offenses 
ofoffloi**'***"*  specified  in  the  two  preceding  sections  of  this  act,  shall  be  a  for- 
feituft  of  his  office  of  constable,  and  the  same  shall  inmedia^ely  bo- 
come  vacant. 
If  no  dungeon  In      (133.)  Sso.  L.    That  whoro  any  jail,  in  any  county  in  this  stato, 
££^^Suito^  B^^l^  °^^  ^^^®  ^  ^^^  ^^  dungeon  therein,  then,  and  in  that  case,  when 
o»abml  the  court  shall  sentence  any  pei^on  of  persons  to  imprisonment  in  the 

cell  or  dungeon  of  any  jail,  under  the  provisioin  of  this  act,  the  person 
or  persons  so  sentenced  shall  be  confiiMd  in  that  part  of  the  jail  usually 
allotted  to  the  confinemetft  of  criminals. 
Sheriff  or  jaUor  (134.)  Seo.  LI.  That  if  afty  sheriff  or  jailor,  or  any  other  person^ 
^e^im^^S^  having  the  care  and  custody  of  any  jail,  shall  suffer  any  person  sen- 
than  sentenoe  teuccd  to  Solitary  Confinement,  and  to  be  fed  on  bread  and  water  only, 
^*™"***  to  be  dealt  with  in  a  manner  less  sevMfe  thaa  that  intended  by  the  sen- 

tence, or  to  be  fed  with  fbod  different  from  that  intended  by  the  sen- 
tence, [such  sheriff  or  jailorl  shall,  upon  conyidion  thereof,  bo  fined  in 
^ProTiao  in  cue  auj  sum  not  exceeding  one  hundred  dollars :  Provided,  that  nothing  io 
of  Bickneei.         ^his  section  shall  be  so  construed  [ae]  to  prevent  medical  aid  from  be* 
ii^  afforded  to  any  sick  or  disabled  prisoner. 
8bo.  LII.1 
Pioeecation  com-      (135.)  Sec.  LZII.    That  uo  persou  shall  be  mdicted  or'  proseeutod 
^'ywl^^oept  ^^'  *°y  offense  i^ainst  the  provisions  of  this  act  (except  for  tiie  offisnst 
fi>r  larceny,  which  of  larcCny,  for  which  the  offender  may  be  indicted  and  punished  «ij 
jntadted  to  three  ^^^  within  three  years  from  the  commission  of  the  offense),  unlesi^ 
such  indictm&ttt  shall  be  foimdj  or^  such  prosecution  commenced,  within 
one  year  from  the  time  such  offense  was  committed. 
—And  flnee  paid      (136.)  SeO.  LIY.    That  all  fines  and  forfeitures  incurred  under 
to^coonty  treaa-  ^^^jg  ^^^  g^^j^jj  y^  paid  into  tho  oouuty  tTOBSury  where  the  erime  war 

committed. 

•-And  the  indict.      (1^0  Sec.  LY.     That  ito  htU  of  mdktmentfoT  amy  offeme  tpeeified 

jy  fo^wSto  *eto '  *^  ^^^  ^^  *^^  ^  found  a  true  hiU  hy  oftiy  grand,  jury,  unksi  the  namii 

anieM  etc.  '     '^  of  the  proiecutoT  he  indorsed  thereon^  except  such  bill  be  found  t^pon  tes^ 

timonyy  sworn  and  sent  to  the  grand  jury  by  order  of  the  court^  at  the  r^ 

1  Repealed :  for  which  seo  Swan's  R.  S.  751,  seo.  31.  It  required  proseontions  on* 
der  this  act  t^  be  by  indictment  in  the  oonrt  of  common  pleas,  and  was  rapealed  witk 
a  Tiew  to  transfer  prosecutions  under  this  act  to  the  probate  court.     Probate  Court. 

2  See  Probate  Court. 
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^[uestof  the  protecuiing  aUomey^  or  the  foreman  of  the  grand  jury;  in 
vskich  catCy  die  fojob  thcU  the  hill  was  found  upon  testimony  swom^  and 
sent  to  the  grand  jury  hy  order  of  the  court,  shall  he  indorsed  on  the  hiU^ 
instead  of  indofrwua  the  name  of  the  prosecutor,  ^ 

(138.)  Sbo.  LvI.     That  in  aU  oases  where  the  proseciUcr^s  name  is  When  the  indon. 
indorsed,  and  the  hiU  found  a  true  hiU  hy  the  grand  jury,  and  upon  trial  Sent"  to**be^m[' 
the  defendant  is  acquitted,  the  prosecutor  shall  he  liahlefor  costs;  and  the  ^r»d«g«inst 
tmtrt,  at  the  term  ai  which  such  acquittal  shaU  take  place,  or  at  any  suh- 
sequent  term,  shall  render  judgment  against  stuoh  prosecutor  for  such  costs, 
unless  the  court  shall  he  of  opinion  that  there  were  reasonable  grounds  for 
instituting  the  prosecution,    in  aU  such  trials  the  prosecutor  may  he  ad- 
mitted as  a  witness,  and  his  credihility  left  to  the  jury} 

(139.)  Seo.  LYII.  Thatanypersonoonyictedof  any  ofibnee  against  Party  oonTicted 
the  piovisionfl  of  tWa  act,  may  be  required  by  the  court  to  enter  into  a  ^^bo?!)**?!eSJ 
reoognizance  with  sufficient  surety,  in  such  sum  as  the  court  may  deem  tioned  MotioiM 
proper,  to  keep  the  peace  and  be  of  good  behavior,  for  such  length  of  to*?Qter  £a2o^ 
time,  not  exceeding  two  years,  as  the  court  shall  direct;  and  the  court  J^^J^^  J^ 
may  order  such  person  to  stand  committed  until  such  order  be  complied  thepeaoe,  etc.  ^ 
with,  or  such  person  be  otherwise  discharged  by  due  course  of  law. 

(140.)  Sbo.  LVIII,    That  an  act  entitled  "an  act  for  the  punish-  Acttwpeatod. 
ment  of  certain  offenses  therein  named,'^  passed  February  the  tenth,  OhMe,  isi2. 
eighteen  hundred   and  twenty-four,  and  an  act  amendatory  thereto, 
pt^sed  January  the  sixteenth,  eighteen  hundred  and  twenty-sevetf ,  and  OhMe,  im9. 
the  act  to  prevent  lotteries,  passed  February  the  twenty  second,  eighteen  Ch«M,  1666. 
hundred  and  thirty,  be,  and  the  same  are  hereby  repealed:  Provided,  8ATing»eto. 
that  all  offenses  committed  prior  to  the  taking  effect  of  this  act  shall  be 
prosecuted  and  punished  in  the  same  manner  as  if  this  act  had  never 
been  passed. 

This  act  shall  take  effect  and  be  in  force  from  and  after  the  first  day  when  flfty-MTM 
of  June  next  KSkSSST***^ 

Aa  Aet  to  amend  an  aoi  entitled  "  an  act  for  the  poniehment  of  oertain  olfensea  therein 
n«med/'  passed  Mareh  8, 185L 

[JPMMdlfar«4a4»U61.    48  vol.  Oat  106.] 

(141.)  Seo.  1,  Be  it  enacted  hy  the  Ghneral  Assefmbly  of  the  State  PnbUiihing  iotte« 
of  Ohio,  That  if  any  person  shall,  by  printing,  wnting,  or  in  any  other  «7  •ch«n«^  •*o. 
way,  publish  an  account  of  any  lottery  or  scheme  of  chance,  of  any 
kind  or  description,  by  whatever  name,  style  or  title  the  same  may  be 
denominated  or  known,  stating  when  and  where  the  same  is  to  be  drawn, 
or  the  prizes  therein,  or  any  of  them,  or  the  price  of  a  ticket,  or  show 
therein  or  where  any  ticket  may  be  obtained,  or  in  any  way  aiding  or 
assisting  in  the  same,  or  in  anywise  giving  publicitv  to  such  lottery  or 
scheme  of  chance,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  subject  to  a  fine  not  exceeding  one  hundred 
dollars,  at  the  discretion  of  the  court. 

This  act  shall  take  eifeei  and  be  in  force  ftt>m  and  afler  its  passage. 

An  Act  to  pvnish  oertkin  offenses  therein  nained. 
[I>ta»«llfar«4  2&,186i.     62  vol.  ftoC  88.] 

(142.)  Sec.  L     Beit  enacted  hy  the  General  Assembly  of  the  State  of  Braudng  into 
Ohio,  That  if  any  person  shall  willfully;  and  maliciously,  in  the  day  S^J^J^**?  *? 
time,  break  and  enter  any  dwelling  house,  kitchen,  shop,  store,  ware- 
koufie,  malt  house,  still  house,  mill,  factory,  pottery,  watercraft,  school 
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house,  oburch,  or  meeting  house,  smoke  house,  barn,  stable,  railroad 
depot,  car  factory,  station  house,  or  railroad  car,  with  intent  to  steal, 
every  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding 
three  hundred  dollars,  and  be  imprisoned  in  the  cell  of  the  county  jai^ 
and  be  fed  on  bread  and  water  only,  not  exceeding  sixty  days,  at  the 
discretion  of  the  court 

That  an  act  entitled  '^  an  act  to  punish  a  certain  offense,  passed  March 
22,  1850,  is  hereby  repealed. 

An  Act  for  the  more  effectual  protection  of  inolosures. 
[AiiiadJUrMarr28,1846.    Took  qffhd  Julg  i,  1M6,    ii  mI.  flbU.  76.] 


Ibrowinc   down, 
or 


(143^  Seo.  I.     Be  it  enacted  hy  the  General  Auembty  of  the  State  of 

,   _  Ohioy  That  if  any  person  or  persons  shall  wantonly  or  maliciously 

2J^?«^»  •*^»  throw,  put  or  lay  down,  or  prostrate  any  fence  inclosing  any  orchard, 
pasture,  meadow,  garden,  or  other  field  or  inclosures  in  which  any  grain 
or  other  vegetable  is  cultivated,  the  property  of,  or  lawfully  occupied 
by  any  other  person  or  persons,  or  shall  wantonly  or  maliciously  open, 
let  down,  thro\^  down,  or  prostrate  any  gate  or  bars  belonging  to  any 
such  inclosure  or  field,  and  leave  any  such  fence,  bars  or  gate  down, 
prostrate  or  open,  every  such  person  or  persons  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  one  hundred  dollars,  or  be 
imprisoned  in  the  county  jail  not  exceeding  thirty  days,  or  both,  at  the 
discretion  of  the  court,  a 

(144.)  Sec.  II.     In  case  of  prosecution  for  any  of  the  above  of- 
S^JJ^***"**        fenses,  if  the  lands  therein  referred  to  shall  be  owned  or  occupied,  in 
common,  by  two  or  more  tenants,  the  indictment  shall  be  deemed  suffi- 
cient if  the  name  of  any  one  or  more  of  such  tenants  in  common  shall 
be  named  therein. 

(145.^  Seo.  III.  That  all  prosecutions  under  this  act  shall  be  pros- 
ecuted m  the  manner  provided  by  law  for  crimes  of  the  second  class, 
and  shall  be  commenced  within  one  year  from  the  time  any  such  offenses 
shall  have  been  committed ;  and  all  fines  collected  under  the  provisions 
of  this  act  shall  be  paid  into  the  treasury  of  the  county  where  the 
offense  shall  have  been  committed,  for  the  use  of  the  common  schools 
of  such  county. 

(146.)  Sec.  IY.  That  this  act  shall  take  effect  and  be  in  force  firom 
and  after  the  fourth  day  of  July  next. 

An  Act  to  pnnish  Judges  for  appearing  as  attorneys  in  the  eonrts  of  Jostloes  of  the 

peace. 

[AiM«i2rar«fc28,1840.    47  «oL  ftoC  87.] 

Whereas,  It  is  made  known  to  this  general  assembly,  that  the  judges 
of  the  court  of  common  pleas,  in  some  sections  of  the  state,  have 
been  in  the  habit  of  appearing  as  attorneys  in  the  courts  of  justices 
of  the  peace,  to  manage  and  advocate  causes  between  parties,  and 
such  practices  demand  immediate  animadversion  and  reprehension, 
therefore, 

Judge  of  court  of      G^'Q  ^EO.  I.     Be  U  enacted  hy  the  General  Asiembly  of  the  State  of 

S?S*SSrSSJta  ^^"^»  -^^**  ^^  ^^7  j^dg©  of  the  court  of  common  pleas  shall,  during  hit 

jnstioee*  court.     Continuance  in  office  act  as  attorney,  counsel,  or  advocate  for  any  party 

in  the  court  of  any  justice  of  the  peace  in  this  state,  he  shall,  upon 

conviction  thereof,  by  indictment  in  the  court  of  common  pleas,  in  the 

county  in  which  the  offense  may  have  been  committed,  be  fined  in  any 

W  Bepealed.   Supplied,  Sup.  281i. 


Act  took  eflbot. 
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Bum  not  less  than  fifty  nor  more  than  two  hundred  dollars,  and  be  im- 
prisoned in  the  dungeon  of  the  ooun^  jail,  and  fed  on  bread  and  water 
only,  not  less  than  ten  nor  more  than  thirty  days,  at  the  discretion  of 
the  court 

An  Aot  to  seonre  the  inTiolabilitj  of  placet  of  human  lepaltnre. 
[BbmmI  JUrMorr  S8,  IBM.    Thok  ^Mi  Jmt§  1, 1946,    UvoL  StaLTl,'] 

(1480  Sbo.  I.  Beit  enacted  hy  the  Oenercd  Asiembfy  of  the  StcUe  of  ^^p^^^^S'JS^' 
Ohio^  xbat  if  any  person  shall  open  the  grave  of  any  deceased  person,  Ito!!  d^d  iMdj^ 
or  the  tomb  where  the  body  of  any  deceased  person  has  been  deposited, 
or  shall  remove  the  body  or  remains  of  any  deceased  person  from  its 
.^ve  or  other  place  of  sepulture,  for  the  purpose  of  dissection  or  any 
iurgical  or  anatomical  experiments,  or  for  any  other  purpose,  without 
\he  consent  of  the  near  relatives  of  the  deceased,  if  there  are  any, 
otherwise  without  the  consent  of  the  trustees  of  the  township  in  which 
such  body  has  been  deposited,  or,  if  within  any  incorporated  city,  town 
or  borough,  without  the  consent  of  the  municipal  authorities  thereof, 
or  shall,  in  any  way,  aid,  assist  or  procure  the  same  to  be  done,  or  shall 
receive,  oonoeal  or  secrete  any  such  body,  or  shall  aid  or  assist  in  any 
surgical  or  anatomical  experiments  or  demonstrations  therewith,  or  dis- 
section thereof,  knowing  said  body  to  have  been  so  taken  or  removed 
from  the  place  of  its  sepulture,  every  such  person,  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  exceeding  one  thousand  dollars, 
or  imprisoned  not  more  than  six  months,  or  both,  at  the  discretion  of 
the  court. 

(149.)  Seo.  n.     On  complaint  made,  upon  oath,  before  any  judge,  Froeecation  in 


justice  of  the  peace,  mayor,  or  chief  magistrate  of  any  incorporated 
city,  town  or  borough  of  the  proper  county,  setting  forth  that  the  per- 
son making  such  complaint  has  good  reason  to  believe,  and  does  verily 
believe  that  a  dead  human  body,  procured  or  obtained  contrary  to  the 
provisions  of  this  act,  is  secretea  in  some  building  or  other  place  in 
said  county,  particularly  specified  in  said  complaint,  it  shall  be  lawful 
for  such  mayor  or  chief  magistrate,  taking  with  him  any  two  others  of  ' 
the  corporate  authorities  of  said  city,  town  or  borough,  or  fbr  any  two 
justices  of  the  peace  of  said  county,  to  enter,  inspect  and  search  any 
such  building,  or  other  place,  for  such  dead  body,  and,  in  making  such 
search,  they  shall  have  the  same  powers  that  constables  and  other  min- 
isterial officers  have  in  the  execution  of  search  warrants. 

(150.)  Seo.  III.    The  nineteenth  section  of  the  aot  entitled  ''an  act  Section  onanm 
for  the  punishment  of  certain  offenses  therein  named,''  passed  March  ^^  replied, 
eight,  one  thousand  eight  hundred  and  thirty-one,  is  repealed :  Pro-  Ante  p.  430. 
vided,  that  all  offenses  committed,  or  which  ma^  be  committed  while 
the  section  hereby  repealed  has  been,  or  shall  be  in  force,  shall  be  pros- 
ecuted and  punished  thereunder  as  if  the  same  were  not  repealed. 

(151.)  Sbo.  IY.    This  act  shall  take  effect  and  be  in  force  from  and  Act  took 
after  the  first  day  of  June  next. 

An  Aot  to  pnnieh  the  offenfes  of  oatting  down  or  destroying  fhiit  and  ornamental 
trees,  and  stealing  fruit  and  vegetables,  in  oertain  oounties  of  this  state. 

[BmedMmthlS,lM&.    43  vol. flCoC  188.] 

(152.)  Seo.  I.     Beit  enacted  hy  the  General  Assembly  of  the  State  of  ii^rtng 
Ohio^  That  if  any  person  or  persons  toiihin  the  county  of  Ouyahoya^  ^  ®*^  * 
diall  willfully,  maliciously,  and  without  lawful  authority,  cut  down,  root 

1  Bee  seo.  156  of  this  Chapter. 
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1^)  serer,  injure  or  destroy,  anj  Apoit  or  ornamental  tree,  ^  cultivated 
loot  or  plant,  fruit,  or  et^er  yegetable  production,  standing  or  growing 
on,  or  being  attached  to  tke  lands  of  another,  or  shall  willfully  and 
without  la^dul  authority,  cut  down,  root  up,  destroy  or  injure  any  iruil 
or  other  ornamental  tree  or  shrubbery,  planted  or  growing  on  any  street, 
lane  or  alley,  or  public  grounds  in  any  city,  borough  or  incorporated 
town  in  said  county,  every  such  person  so  offending  shall  be  deemed 
euilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished 
uj  fine,  not  more  thaa  five  huadred  dollars,  or  by  imprisoniDent  in  the 
jail  of  said  county,  not  exeeediAg-  three  montfasy  or  boti^  at  the  disore* 
tibn  of  the  eoort,  and  shall,  moreover,,  b#  liaU»  in  damsfgcB  to  the  pairty 
injcnred.  €t 
Theindietmantiii  (158.)  Sia.  II.  In  ease  of  prosecution  finr  either  of  the  offenses 
'"^^'*^'  above  q[>eoified,  if  the  lands  therein  leftned  to  shall  be  owned  or  ooo«- 

pied  in  common,  by  two  or  more  tenants  in  common^  the  indictment  shall 
be  deemed  sufiicient,  if  the  name  of  any  one  or  m  *  e  of  sujoL  tenants  bii 
oemmon  shall  be  named  ^9eitt«  tf  r  - 

—And  tbt  proM.  (154.)  Sso.  HI.  That  all  prosecutions  nnder  the  provisions  of  this 
^"^^  aet  shall  be  by  indietnent  bedSore  the  eonrt  of  eommen  pleas  in  said 

oonnty,  or  by  an  action  of  debt  before  any  jusftiee  of  the  peace  of  the 
said  county,  and  shall  be  commenced  within  one  year  firom  Jtd  time  such 
offense  shall  have  been  committed,,  and  not  afterward ;  and  all  fines  col- 
leoted  under  the  provisions  ef  this  act  ahaHl  be  paid  into  ^e  county 
treasury  of  sakL  county  fi>r  tiie  use  of  the  sameu  {$ 

sbo.  iy.» 

A»  A«i  to  MBend.  the  ftot  «iit^  M,  '^  aa  itot  to  pimiih  the  offease  of  «attinf  or  deitroj- 
ing  firoit  aod  ornamental  trees^  and  steaUag  fruit  and  vegetable  in  oaitain  oonntiet 
of  thi»  state/'  pasMd  Maroh  19, 1845. 

[Fm$dF0bimar^U,lB4B,    iAmtLOaLSt.} 

ii^iiringonuiber-  G^^O  ^^^  ^  Beit  enacted  hy  the  Oeneral  Asiemhh  of  the  Staie  of 
tj  biMhef,  eto.  Okio^  That  the  act  entitled  *'  an  act  to  punish  the  offenses  of  cutting 
down  or  destroying  fruit  and  ornamental  trees,  and  stealing  fruit  and 
SMant6Mo.(ifi8.)  ve^tables  in  certain  counties  of  this  state,'*  passed  March  thirteen, 
eighteen  hundred  and  forty-five,  be  and  the  same  is  hereby  declared  to 
extend  to  and  to  embrace  within  its  provisions  cranberries  and  cranber- 
ry bushes.  Of 

An  Aet  toestead  tlie  provisions  of  an  act  to  ponish  the  offenses  of  catting  down  oi 
destroying  fmit  and  ornamental  trees,  and  stealing  fmit  and  yegetables  m  certain 
eoimties  of  tUs  state,  passed  Haroh  thirteen,  one  thoosaad  eight  hundred  aad 
fbrtj-five,  thMqghent  the  state. 

[PbM«lfUrMarrie,1846.    lbo»  ^^  JInm  1,  ISM.    44  vol.  SM.  44.] 

Theproridonf  of  (15S.)  Sbo.  I.  Be  it  enoctei  hf  ^  Chmeral  A9»aiMjf  of  tke  SlaU 
^^•jSSSded  ^  Ohio,  That  the  act  entitled  "^an  act  to  punish  the  offenses  of  cnttins 
to  eu  parte  of  the  dowu  or  destroying  firuit  and  ornamental  tress,  and  stealing  fruit  and 
'^*^'  vegetables  in  certain  counties  of  this  state,''  passed  March  thirteen,  one 

thousand  eight  hundred  and  forty-five,  be  and  hereby  is  extended,  and 
^Bitt  no  impris-  shall  be  in  force  in  and  throughout  all  parts  of  the  state :  Provided, 
'  ScSS^'^^iSSiSt  ^o^^ver,  that  in  all  prosecutions  under  this  act,  or  the  act  above  re- 
io%^  oanu  In  ferred  to,  the  court  shall  not  be  authorized  to  inflict  the  punishment 
^•'"^•*°*  of  imprisonment,  unless  the  value  of  the  property  cut  down,  rooted  up, 

1  See  seo.  123  of  this  Chapter. 

sSnperseded,  etc.,  bj  seo.  16S  of  this  Chapter.    It  limited  the  operation  of  the  aet 
to  certain  speoifled  counties. 

(a)B6pealed.   SnppUed.  Sap.  28t. 
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gerered,  injured  or  destroyed,  ehall  be  found  to  be  fifty  cents  or  mors^ 
nor  to  imprisonment  more  than  thirty  days,  when  sn<£  value  shall  be 
6nc  dollar  or  less,  nor  to  imprisonment  more  dian  sixty  days  in  any  event; 
and  so  mudi  of  1^  act  above  referred  to  as  eonflicts  with  tma  aet  m 
hereby  repealed,  d 

This  act  shall  take  effeet  aad  be  in  force  item  amd  ttfier  tiie  toA  day 
of  June  next 

Aa  Aot  to  MMBd  Ae  aol,  Mtltlai  "an  aat  Ito  tb*  miatBhrnani  of  MvCkda  effenief 
therein  named/'  psseed  Mnroh  %  1831. 

(157.)  Sbo.  I.     Beit  enacted  hy  the  General  Asiembfy  of  the  SttO^  rtm  luomy  end 
of  Ohioj  That  if  any  person  shall  steal  any  monev  or  other  goods  and  JSc^'^ti.*^ 
chattels  of  any  kind  whateter,  of  less  value  than  tkir^-ftve  cbUars,  the  bondi,  etoT* 
roperty  of  another :   or  shall  steal  or  maliciously  destroy  any  bank 
ill,  ^  promissory  no^     bill  of  exchange,  order,  warrant,  dndt,  check  or 
bond,  or  any  aoodwiteble  receipt  finr  money,  given  for  Ihe  payment  or 
acknowledgment  of  any  sum,  under  thirty-five  dollars,  the  property  of 
Another:  every  person  so  offisnding,  on  conviction  thereof,  shall  make* 
restitution  U^  fihe  party  injured  in  two  fold  1^  value  of  the  property 
stolen  or  deettoyed :  and  be  fined  in  ao^  sum  not  exceeding  two  hun 
dred  dollars ;  or  shall  be  impriBoned  in  the  couaiy  jatl,  in  a  dungeon  or  ' 
eell  thereof,  if  such  fM  contain  either^  and  shall  be  fed  on  bread  and 
Water  only,  during  his  or  her  confinement,  for  any  time  not  exeeedinff. 
thkty  days.    Any  or  all  of  the  foregoing  punishments  mKj  be  infiieted 
according  to  the  aggravated  natnare  of  tiie  offanse.    The  tariff  shall  sbmis*»ht§iu 
feceive  twelve  and  a  half  cents  only,  per  day,  for  thoB  subsisitixig  the  ^'y^Sff^j 
prfaoner  on  bread  and  waten  iratar. 

ri58.)  Sse.  III.    That  th«  third  and  fourth  sections  (tf  the  aet,  enti-  oertain ^. 

fled  '^  an  aet  to  ike  punshment  of  certain  offenses  therein  namied/*  ^^^  *^ 
passed  March  8, 18S1,  be  and  the  same  is  hereby  repealed.  SvTstat.  144, 

This  act  shall  take  efleet  aad  be  in  force  from  and  after  the  first  day  »tep.487. 
ef  July  next ;  but  nothing  herein  contained  i^ball  affioct  the  proeecution 
or  punishment  for  efienses  committed  before  tlM  taking  effect  q£  thiaaci. 

An  not  to  attend  the  etfl  entitled  "  An  set  to  amend  an  aet  for  tie  ponlakneni  of  eer- 
tain  effraaei  tlMreia  named,"  paeeed  Maoeh  9th^  ISM. 

(159.)  Seo.  L     Beit  enacted  5y  the  General  AisembXy  of  the  &ate  of  qn^u^y^w,^  gtoiea 
Ohio  J  That  if  any  person  shall  conceal  any  stolen  money,  goods  or  chat-  googMnOTgr^te^ 
tels  of  any  kind  whatever,^  of  less  value  than  thirty-five  dollars,  or  shall  turfT-fl^doHaie. 
conceal  anv  bank  bill  or  bills,  promissory  note  or  notes,  bills  of  ex- 
change, order,  warrant,  draft,  check  or  bond,  or  any  accountable  receipt 
for  money,  given  for  the  payment  or  acknowledgment  of  any  sum  under 
thirty-five  dollars,  the  person  so  concealing,  knowing  the  same  to  have 
been  stolen,  shall  be  considered  as  an  aider,  abettor,  or  accompliee,  and, 
on  conviction  thereof,  shall  be  fined  for  every  such  offense  in  any  sum 

1  The  oironlating  notee  of  baake  of  otker  etatei  are  proferty  which  maj  be  the 
•ttbjeot  of  laroeny,  althenrh  aA  the  time  of  the  felonioafl  taking  inoh  notee  are  of  inch 
denomination  as  that  their  eirenlation  is  prohibited  by  pentiTe  law.  Slarhejf  y.  Tk€ 
StaU,  6  Ohio  St.  Rep.  206. 

s  Repealed  by  (ISOth)  leetion,  and  supplied  bj  (IftOth)  leetion. 

S  In  proeeontione  for  eonoealinc  stolen  property,  it  would  seem  that  it  Is  not  oompe- 
lent  for  the  proseeutor  to  prove  the  oonfeesion  of  the  alleged  thief,  in  the  ]>resenee  of 
the  defendant,  to  establish  the  faot  that  the  property  was  stolen.  Morr%$(m  v.  Tkt 
*M#,ftOhioRep.4S8. 

OOBeiealed.  Siim>Ued«Siip.2». 
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not  exceeding  two  hundred  dollars,  or  shall  be  imprisoned  in  the  counl^ 
jail,  in  a  dungeon  or  cell  thereof,  if  any  there  be  in  such  jail,  and  shall 
be  fed  on  bread  and  water  only,  during  his  or  her  confinement,  for  any 
term  not  exceeding  thirty  days,  either  or  both,  at  the  discretion  of  the 
court. 
SeotfonnpMiMi.  (160.)  Seo.  II.  That  the  second  section  of  the  act  entitled  ^'an  act 
83  T.  Stat.  63.       to  amend  an  act  for  the  punishment  of  certain  offenses  therein  named," 

passed  March  9, 1835,  be  and  the  same  is  hereby  repealed, 
wban  act  toc»k      (161.)  Sbo.  III.     This  aot  shall  take  effect  and  be  in  force  firom  and 
after  the  first  day  of  July  next:  but  nothing  herein  contained  shall  affect 
the  prosecution  or  punishment  for  offenses  committed  before  the  taking 
effect  of  this  act 

An  aot  to  proride  for  tho  pimiBhiiient  of  oertain  crimef  therein  named. 
[l>ta»«IA6nkify«7,1884.    2Vm>»<^ /mm  1,1884.    82  mL  ftoC  80.] 

Adminiftering  (162.)  Sbo.  I.     Beit  enacted  hy  the  General  Anembly  of  the  &ate  of 

vn&wi^oni  Ohio,  That  any  physician,  or  other  person,  who  shall  willfully  adminis- 
ter to  any  pregnant  woman  any  medicine,  drug,  substance,  or  thing 
whatever,  or  shall  use  any  instrument  or  other  means  whatever,  with 
intent  thereby  to  procure  the  miscarriage  of  any  such  woman,^  unless 
the  same  shall  have  been  necessary  to  preserve  the  life  of  such  woman, 
or  shall  have  been-  advised  by  two  physicians  to  be  necessary  for  that 
purpose,  shall,  upon  conviction,  be  punished  by  imprisonment  in  the 
county  jail  not  more  than  one  year,  or  by  fine,  not  exceeding  five  hun- 
dred dollars,  or  by  both  such  nne  and  imprisonment. 
— OrtaUngiifrof      (163.)   Seo.  II.     That  any  physician,  or  other  person,  who  shall 
OT«S*unbornSd  ft^Dodnister  to  any  woman,  pregnant  with  a  quick  child,  any  medicine. 
In  attempt  to  des-  drug,  or  Bubstauce  whatever,  or  shall  use  or  employ  any  instrument  or 
teoy  child,  onkM,  q^j^^^  mcaus,  with  intent  thereby  to  destroy  such  child,  unless  the  same 
shall  have  been  necessary  to  preserve  the  life  of  such  mother,  or  shall 
have  been  advised  by  two  physicians  to  be  necessary  for  such  purpose, 
shall,  in  case  of  the  death  of  such  child  or  mother,  in  consequence 
thereof,  be  deemed  guilty  of  a  high  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  imprisoned  in  &e  penitentiary  not  more  than  seven 
years,  nor  less  than  one  year.^  a 
Adminirtering  (164.)  Seo.  III.     That  if  any  physician,  or  other  person,  while  in  a 

to^^^^MMto  ^^^  ^^  intoxication,  shall  prescribe  any  poison,  drug,  or  medicine,  to 
endaogwiub.       another  person,  which  shall  endanger  the  life  of  such  other  person,  he 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  a  fine  Tof]  not  more  than  one  hundred  dollars. 
AdminJftering  (165.)  Seo.  IV.    That  if  any  physician,  or  other  person,  shall  pre- 

5S'i?to'be*a^  scribe  any  drug  or  medicine  to  another  person,  the  true  nature  and 
oret,  and  thersbj  composition  of  which  he  does  not,  if  inquired  of,  truly  make  known, 
endangering  lift.  ^^^  avows  the  Same  a  secrct  medicine  or  composition,  thereby  endanger- 

IThe  olTonse  defined  by  tbis  section  is  complete,  if  the  medicine,  drag,  substance  or 
thing  be  administered,  or  instrument  used,  with  the  intent  prescribed,  at  any  time 
during  the  period  of  gestation.     Wilaon  t.  The  State,  2  Ohio  ^.  Rep.  319. 

Where  a  drag  is  administered  to  a  woman  pregnant  with  a  <^uiok  child,  with  intent 
not  to  kill  the  woman,  but  to  produce  abortion,  and  the  woman  dies  from  the  effecta 
of  the  drag,  the  offense  can  not  constitute  murder  in  the  first  degree,  under  the  crim- 
inal statute  of  this  state.    EoMnne  t.  The  State,  8  Ohio  8t.  £ep.  13L 

2  The  crime  specified  in  this  section  differs  ttom  the  offense  in  the  preceding  sectioo 
in  seyeral  particulars.  Under  this  section,  to  make  the  crime  eomplete,  the  means 
must  be  employed  after,  and  not  before,  the  period  of  quickening ;  and  the  child  must 
be  destroyed,  or  the  mother  lose  her  life  thereby.  WiUon  v.  The  State,  2  Ohio  St. 
Bep.  819. 

This  section  was  not  rej>ealed  by  section  (3)  of  this  Chapter.  See  note  to  that  section, 
(a)  Bepealod.   Supplied.  Sup.  2n. 
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ing  the  life  of  such  other  person,  he  shall,  upon  conviction,  be  adjudged 
euilty  of  a  misdemeanor,  and  be  fined  any  sum  not  exceeding  one  hun- 
dred dollars. 

(166.)  Sec.  V.  That  all  prosecutions  under  the  provisions  of  this  ProMcutiooi  wi. 
act  shall  be  by  indictment  before  the  court  of  common  pleas  in  the  SoIom.'''****'^ 
county  where  me  offense  shall  have  been  commited ;  and  all  persons 
imprisoned  under  the  same,  except  under  the  provisions  of  the  second 
section,  shall  be  imprisoned  in  the  jail  of  the  proper  county;  and  all 
fines  imposed  and  collected  under  this  act  shall  be  paid  into  the  county 
treasury  of  the  county  where  such  conviction  shall  take  place,  for  the 
use  of  common  schools  within  such  county. 

This  act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of 
June  next. 

An  Aot  to  prevent  obttnioting  navigable  Btreami  therein  named. 
[AuMdoMltooib^^lfarcft  1,1884.     82  mI.  £M.  88.] 

(167.)  Seo.    I.     Be  it  enacted  hy  the  Oeneral  Ajuemhly  of  the  State  ObttmctiiigfiM 
of  Ohio,  That  if  any  person  or  persons  shall  obstruct  the  navigation  m^|SS|^^^ 
of  the  Muskingum  river,  or  any  of  its  navigable  branches,  by  felling  rtTer; 
trees,  or  throwing  timber,  stones,  or  other  impediments  therein,  so  ai 
to  prevent  or  impede  the  free  passage  of  boats  or  other  watercraft,  such 
person  or  persons  shall,  for  every  such  offense,  be  fined  in  any  sum  not 
exceeding  fi%  dollars,  or  be  imprisoned  in  the  jail  of  the  county  not 
exceeding  ten  days,  or  both,  at  the  discretion  of  the  court. 

ri68.)  Sec.  it    That  all  prosecutions,  by  virtue  of  this  act,  shall  SjJJgf**** 
be  oy  indictment;  and  all  fines,  collected  by  virtue  of  this  act,  shall  be 
paid  into  the  treasury  of  the  county,  for  the  use  of  schools  in  suoh 
Gounty. 

An  Aot  to  pnnish  trespassen  on  the  publio  lands. 
[PtUMtf  <md  look  ^tct  Marek  81, 1837.    Z6  voL  BUU,  111.] 

(169.)  Seo.  L    Beit  enacted  hy  the  General  Ammbly  of  the  State  of  ^^^"^^^ 
Ohio  J  That  any  penon  ioho  shaUj  wrongfully^  and  without  any  lawful  W  i^  «Scloii 
anUhorityy  cut  down,  feU,  box,  bore,  or  otherwise  injure  or  deiroy  any  ^^^^J^JSESI 
Uviny  tree  or  tree$y  standing  or  growing  on  amy  lands,  the  property  of  the  lands; 
state  of  Ohio,  whether  canal  lands,  school  or  ministerial  lands,  within  this 
state,  or  shall  otherwise  trespass  thereon,  shall,  on  conviction  thereof,  he 
fined  in  any  sum  not  exceeding  one  hundred  doUars,  nor  less  than  one  dol- 
lar, or  he  imprisoned  in  the  county  jail,  not  eooceeding  twenty  days,  or  hoth, 
at  the  discretion  qf  the  courts 

(170.)  Seo.  II.  AU  prosecutions  under  this  act  shall  he  hy  indictment  ^ 
hefore  the  court  of  comanon  pUa/s,  in  the  comity  where  the  offense  shall  have 
been  committed,  or  hy  auction  of  debt  before  some  justice  of  the  peace  of 
the  county;  and  it  shall  he  the  duty  of  the  prosecuting  attorney,  in  each 
county  to  give  information  and  prosecute  all  $uch  offenders  against  the 
provisions  of  this  act.^ 

1  Repealed :  see  leo.  (176)  of  this  Chapter.    The  reason  why  it  is  retained  will  bo 
seen  by  reading  seo.  (171)  et  mj.  of  this  Chapter. 

SjOSDEUSANOES  IN  HAMILTON  OOUNTT. 

An  Aot  to  BoppreM  brotheli,  op  honies  of  ffl  Ikine,  in  HamlHoB  ooun^. 
{AuMdoMl  toot  ^MdUmay  11,1828.    80  mI.  £.  £.  802.] 

Bm.  1.    Be  ii  mtaeted  hy  ihe  QtMrol  A»»emblM  of  fA«  8taU  of  0M6,  That  any 
'person  or  persons  who  shall  keep  any  brothel,  or  hoose  of  ill  fame,  in  the  oonnty  of 
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An  Act  to  tmend  the  «et  entitled  '<  an  act  to  punish  treipaiMn  on  the  pnblio  lands^" 
pasted  Mareh  31, 1837. 

IPatHd  Marok  7, 1842.    40  woL  StaLB^,] 

Bolt  agsiMt  tM-      (1710  Sko.  L    Beit  mcuOed  hy  the  Omcral  M$embfy  of  ihe  Stale  of 

E3£»  on  pubuo  Qj^^  ffYixt  in  all  oaaes  where  mit  of  the  tregpaeies,  mentioned  in  th« 

firat  teotion  of  tiie  aetio  whi<A  this  is  an  M&eodment,  aball  hereafter 

Hamilton,  by  keeping  therein  an j  female  person  or  persons  for  the  purpose  of  prosti* 
tntion,  or  saifer  any  saoh  to  resort  thereto  fsrithat  pvpose,  he,  she,  or  any  of  theia 
so  offending  shall,  on  oonriction  thereof,  he  flnedjn  any  lomnot  less  than  fifty,  not 
Kore  than  five  hundred  dollars,  and  be  Imprisoned  in  the  oell  or  dongeon  of  the  jail 
of  the  county,  and  be  fed  on  bread  and  water  only,  any  time  not  ezoeeding  thir^ 
days,  at  the  disoretion  of  the  oourt,  to  be  prosecuted  by  indictment  before  the  «o«H 
of  common  pleas. 

8bo.  2.  tfhat  all  female  persons  who  shall  reside  in  any  brothel  or  house  of  HI 
fame,  in  the  county  of  Hamilton,  or  resort  thereto  for  the  purpose  of  prostitution, 
who  shall  prostitute  themselTes  or  use  indecent  and  4aseiTioas  t^guage,  gesture,  or 
beharior,  to  entloe  persons  therein  for  any  of  the  aforesaid  purposes,  shall,  on  oon- 
rietion  thereof  before  any  Justice  of  Uie  peace  of  the  eounty,  be  fined  not  more  than 
Mty  nor  less  than  fiYie  dollars,  in  the  name  of  the  state  of  Ohio. 


8SSP.868. 


Aldflis  e^kd  ehst-      Bao.  A.    That  all  male  peosons,  of  the  age  of  sixteen  yean  and  upward,  who  shall 

tots,  etc,  of  bro-  reside  in  any  such  brothel  or  house  of  ill  fame,  in  the  county  of  Hamilton,  or  resoit 

^hels.  thereto  in  the  oharaeier  of  serrants,  musioiaDS,  boarders,  lodgefs,  or  otherwise,  ftr 

the  purpose  of  Aiding,  assisting,  abetting  or  enooumging,  the  owner  or  keeper  of  a^y 

SBoh  JM>use,  or  the  females  who  reside  therein  or  resort  thereto  in  the  gratification  of 

their  lewd  and  lasciTious  practices,  shall,  on  eonviction  thereof,  be  fined  in  any  sua 

not  more  than  fifty  nor  less  than  fiye  dollars,  to  be  proeeoaied  as  pointed  out  in  tba 

second  section  at  this  a«t. 

Appiithns  sf  fiio*  4.    That  all  indentures  and  oorenants  of  serrice,  held  by  any  person  keeping 

keepers  sChcXh   a  brothel  or  house  of  ill  fame,  in  the  county  of  Hamilton,  shall  he  void  and  of 

•Is.  no  effect,  whether  executed  before  the  keeping  of  sueh  house  of  ill  fisme,  or  after  tha 

came  may  hare  been  oommenoed ;  and  any  apprentice,  bo  hound  as  afooesaid,  may  ba 

taken  away  by  the  parents,  guardians,  ana  oTcrseers  of  the  poor,  of  the  proper 

township,  by  suit  or  otherwise. 

Disposition  of  B^*  ^*    ^^^  '^^  ^^'  aocruing  under  the  provisions  of  this  act  shall  be  paid  into 

floes.  the  county  treasuiy  for  the  use  of  the  county,  within  thirty  da^os  alter  the  same  shiUl 

hare  been  collected :  Provided,  that  when  any  person  or  persons  shall'  have  been  con* 

yioted  of,  or  indicted  for  an  offense  against  the  provisions  of  the  first  section  of 

this  aot,  and  he,  she,  or  they,  or  either  of  them,  continuing  to  keep  sueh  brothel  or 

house  of  ill  fiune  for  ten  days  thereafter,  it  shall  be  considered  a  second  offense 

against  the  provisions  of  this  act ;  and  every  like  centinuanee  of  ten  days  thereafter, 

a&ll  be  considered  an  additional  offense  against  the  previsions  of  this  act 

Ghsifs  of  eont.      Sao.  6.    That  it  shall  be  the  duty  of  the  president  of  the  court  of  common  pleaa 

of  Hamilton  county,  at  every  term  of  said  court,  to  give  this  aiBt  specially  in  enaife 

to  the  grand  jury. 


An  Act  to  pcorUe  *r  the  mofe  eflbotnsl  puBtahsMnt  ef  eertsin  eAnses  la  the  s 
[JPtoMi  end  loot  <^J>UnMryl1,188t.    30  eeL  £.  L.  fiML] 

FrniM^  ipm  Sao.  1.    Bt  H  eaoeted  hy  tkt  (Teaeral  Amemb^  of  the  SlaU  tf  Ohio,  That  if  any 

honse,    •elOn    in  person  in  the  county  of  Hamilton  shall,  in  the  night  season,  unlawfully  break  opea 

>^t;  itnd  enter  any  mansion  house,  shop,  store,  ship,  l^t  or  ether  spatenraft,  in  wUeb 

any  person  shall  reside  or  dwell,  and  shall  eommit  or  attempt  to  eoauait  any  personal 

▼iolenee  or  abuse,  or  shall  be  so  armed  with  any  dangerous  weapon,  as  to  indicate  a 

violent  intention,  the  person  so  offendina  shall,  upon  conviction  thereof,  be  fined  in 

any  sum  not  exceeding  tiiree  hundred  dollars,  and  be  imprisoned  in  the  jail  ef  tha 

county  at  hard  labor,  under  the  direction  of  the  county  comaiissieaers,for  a  time  net 

ezoeeding  six  months,  at  the  disoretion  of  the  court. 

•Or  In  dsy  tfane.      ^^'  ^'    ^^^^  ^^  <^7  person  in  the  county  of  Hamilton  shall,  in  the  day  time,  un- 

lawfaUy  brei^  e^en  and  enter  any  mansion  hooae,  ahep,  store,  shin,  boat  or  other 

wateroraft,  in  which  any  person  shall  or  may  dwell  or  aeside,  sAd  shall  commit  or 

attempt  to  commit  any  personal  abuse,  force  or  violence,  he  or  she  so  offending  shall, 

upon  conviction  thereof,  be  fined  in  any  sum  not  ezoeeding  one  hundred  dollM,  and 

be  imprisoned  in  the  jail  of  the  county  at  hard  labor,  under  the  direction  of  tha 

county  commissioners,  for  a  time  not  ezoeeding  four  months,  at  the  discretion  of  dia 

court.  8eo.  3,  4.    Repealed, 

Obtaining  proper-      Sao.  6.    That  if  any  person  within  the  county  of  Haaiilton,  by  any  false  pretense  • 

ty  by  aJM  pre-  or  pretenses,  shall  obtain  from  any  other  person  any  money,  goods,  merchandise  or 

teases.  affects  whatsoever,  with  intent  to  cheat  and  defraud  such  person  pf  the  same,  or 

•  ffaaU  fraodently  make  aad  tsaasfisr  any  bead,  biU,4aed  of  fab,  gifii^fBuOs  or  otbia 
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be  committed,  on  any  of  the  canal,  scbool,  or  ministerial  lands  of  the 
state  of  Ohio,  it  shall  be  the  duty  of  the  prosecuting  attorney  of  the 
oounty  in  which  such  lands  are  situate,  and  he  is  hereby  required,  on 
being  notified  of  such  trespass,  to  cause  such  tre^Misser,  or  trespassers, 

eoiiTojanees,  to  defest  hif  oredlton  of  thoir  jast  demands,  such  person  so  o1Fendni|f 
•hall,  upon  oonrietion  thereof,  be  flned  in  any  sum  not  exeeeding  flye  hundred  dol- 
lars, or  be  imprisoned  in  the  Jail  of  the  countj,  at  hard  labor,  ander  the  direction  of 
the  county  eommissioners,  any  time  not  exceeding  three  months,  at  the  discretion  of 
the  court. 

^  8bo.  6.  That  If  any  person  within  the  county  of  Hamilton,  shall  villfeUy  or  ma-  Bomlng 
lidously  set  flrd  to  or  bum,  or  cause  to  be  burned,  any  barrack  or  stack  of  hay,  wheat, 
rye,  oats,  barley,  fiax,  hemp  or  fodder,  or  gndn  of  any  kind;  or  any  oom  orib  or 
place  wherein  com  may  be  deposited ;  or  any  fence,  boards,  plank,  scantling,  rails, 
tanbark  or  timber,  the  .pro|Mrtgr  of  another;  erery  person  so  offending  shall,  upon 
oonrietion  thereof,  be  fined  in  any  sum  not  more  than  five  hundred  nor  less  than  ten 
dollars,  and  be  imprisoned  in  tbe  eonnty  jail  at  hard  labor,  under  the  direction  of  the 
•oonty  oommissioners,  any  time  not  exoeeding  six  months,  at  the  disoietion  of  the 
eoort,  and  shall  be  mnswemble  to  the  party  injured  in  double  daatages. 

6bo.  7.  That  if  any  person  within  the  oounty  of  Hamilton,  iball  wiUfnUy  and  KUllng 
malieionsly  kill  or  destroy  any  horae,  mare,  foal,  filly,  mule  or  asi,  sheep,  goat,  eow, 
ox,  steer,  bull,  heller,  or  ewine,  tbe  property  of  another,  such  person  shall,  upon  con- 
▼lotion  thereof,  be  fined  In  any  sum  not  more  than  one  hnndred  nor  less  than  fire 
dollars,  and  be  imprisoned  in  the  oounty  jail  at  hard  labor,  under  the  direotion  of 
Che  eonnty  oommissioners,  for  a  time  not  exoeeding  four  months,  at  the  discretion  of 
the  oourt;  and  shall,  mereorer,  be  liable  to  the  owner  of  the  property  killed  or  de- 
stroyed, in  double  the  value  thefe<tf :  .ProTided,  that  nothing  in  this  section  shall  he 
oonstmed  to  extend  to  any  person  who  shaU  kill  any  of  the  befbre-mentioned  a^ 
sals  trespassing  in  his  or  her  own  indosure. 

8bo.  8.  That  aU  pieeeoutions  under  the  prorisions  of  this  act  shall  be  by  mditt-  Proseoutfons. 
mmtt  before  ike  wmrl  of  wmmom  pUa»  of  Ham%lUm  oimnltu,  and  mo  pereon  ekall  he  ituUeted 
or  prosecuted  for  any  offense  against  the  provisions  of  this  aot  (except  for  the  offense 
of  larceny,  for  which  the  offender  may  be  indicted  and  puniriied  any  time  within 
three  years  from  the  commission  ef  the  offsuse),  unless  such  indiotment  shall  be  found 
or  sueh  proseeution  be  oommenoed  within  one  year  from  the  time  soeh  offense  was 
eommitted. 

&I0.  9.  That  no  bill  of  indiotment,  for  any  offionse  speoiied  in  this  act,  shall  be 
Jbond  a  true  bill  by  any  grand  jury,  unless  the  name  of  the  prosecutor  be  indorsed 
hereon,  e^ccept  such  bill  be  found  upon  testimony  sworn  and  sent  to  the  grand  jury, 
by  order  of  the  court,  at  the  reauest  ef  the  prosecuting  attorney,  or  the  foreman  of 
the  grand  jury ;  in  iHiidi  case  tne  fiset  that  tne  bill  was  found  upon  testimony  sworn 
«nd  sent  to  the  grand  jury  by  oi4er  ef  the  court,  shall  be  indorsed  on  the  bill,  in- 
stead of  indorsing  the  name  of  the  proseontor. 

Sio.  10.  That  in  all  eases  wiiere  the  proseentor's  name  is  indorsed,  and  the  bill 
fMind  a  trae  bill  by  the  grand  jury,  and  upon  trial  the  defendant  is  acauitted,  the 
pcoseeutor  shall  be  liable  for  eosts,  uid  ike  court,  at  the  term  at  whioh  such  acquittal 
shall  take  ph^e,  or  at  any  subsequent  term,  shall  render  judgsMut  against  such 
prosecutor  for  such  eosts,  unless  the  court  shall  be  of  opinion  that  there  were  reason- 
able grounds  for  instituting  the  proseention ;  in  all  such  trials  the  prosecutor  maj 
be  admitted  as  a  witness,  and  his  oredibllity  left  to  the  jury ;  and  all  fines  and  for- 
feitures incurred  and  aecswing  under  this  >aet,  shall  be  paid  bito  the  oounty  treasuy 
ef  the  oounty  of  Hamilton. 

Sao.  11.    That  my  person  oonTioted  of  any  offsnse 'against  the  provisions  of  tills  l,„- 

net,  may  be  required  by  the  oourt  to  enter  into  a  recognisance,  with  sufllcient  security,  keep  p6aoe»  etc  ' 
in  such  sum  as  the  court  may  deem  proper,  to  ke^  the  peace  and  be  of  good  behavior 
fsr  such  length  of  time,  not  exceeding  two  years,  as  tne  oourt  shall  direet;  and  the 
eourt  may  order  such  person  to  stand  committed  until  such  order  be  oomplied  with, 
w  such  person  be  otherwise  discfaaiged  by  due  course  of  law. 

8x0.  12.  TAol  for  the  purpoee  of  enabling  the  oovnfy  eommise%oner§  of  the  taid  eomtijf 
of  Hamilton  to  employ,  in  a  proJUable  manner,  all  peraone  who  may  be  convicted  under  the 
proviaiens  of  tkie  act,  the  county  jail,  in  amh  eaeee,  ie  hereby  declared^  to  extend  to  any  etone 
quarry  or  any  miarriet,  road  or  roade,  or  other  place  or  placee  within  the  Umite  of  the 
county  of  ffamiUion,  at  which  the  convicte  may  be  adoaniayeomfy  employed,  without  the 
waUe  of  the  prison,  by  the  county  commieeionere  ae  aforeeaid.  f  /^  .      ^ 

Bao.  13.    That  nothing  eontsdned  in  the  act  entitled,  "  an  aet  for  the  punishment  2£?2J™  * 


prierart. 


f  See  act  of  March  U,1M0  (48  VOL  L.L.  608),  which  lepesled  this  section.  See  •!«>  the  act  of 
Harch  84, 18(1  (40  toI.  L.  L.  d23),  which  leTived  the  abore  Bectton,  **  so  aa  to  authoriie  the  oem- 
•isBlonen  of  Hamilton  coimtT  to  employ  jnisoners  confioed  in  Urn  jail  of  said  ooimty,  in  the  ereo- 
tton  of  pabUo  baUdiags  for  tbe  county  of  Hamilton :  Prcrlded,  said  oomn^iasioners  incloee  said 
pabUc  groenda  hj  a  fence  at  least  eight  feet  in  bi^t,  and  that  said  priaonen  be  employed  a<de)y 
vtthlnaaidlndtjsiue.    See  also  note  to  sec  7,  Chapter  26^     See  also  ante,  sec.  (77). 
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to  be  arrested  and  arraigned  before  a  jnstice  of  the  peace  of  the  proper 
county,  whose  duty  it  shall  be  to  issue  a  warrant  or  warrants  for  such 
arrest  on  the  demand  of  such  prosecuting  attorney,  and  when  brought 
before  him,  to  cause  such  trespasser  or  trespassers  to  be  committed  to 
the  jail  of  the  county,  unless  he  or  they  shall  enter  into  a  recognizance, 
with  one  or  more  good  and  sufficient  securities,  to  appear  at  the  court 

of  oertain  offenses  therein  namedi"  passed  March  eighth,  eighteen  hundred  and 
thirty-one,  or  any  other  sot,  shall  operate  or  be  constmed  so  as  to  defeat  the  proyi- 
Bions  of  tills  act. 

An  Act  to  amend  the  act,  entitled,  '*  an  act  ft>r  the  more  efbctnal  ponlshment  of  oertain  oflfenses 
In  the  coontj  of  Hamilton.** 

iPmtd  MmA  7,  IS35.  TbokifMMg  1,^836,    88  mI.  L.  L.  849.] 

Fetit  lazceny.  Sso.  1.    B4  it  enaeied  by  the  OmmU  Amemhly  of  ikt  SMt%  of  Ohio,  That  if  any 

person  in  the  oonnty  of  Hamilton  shall  steal  any  money,  or  other  goods  and  chattels 
of  any  kind  whatever,  of  less  yalne-  than'  thirty-fire  dollars,  the  property  of  another^ 
or  shall  steal,  or  maliciously  destroy  any  bank  bill,  promissory  note,  oill  of  exchange^ 
order,  warrant,  draft,  stock  or  bond,  given  for  the  payment  of  any  sum  under  thir^- 
five  dollars,  the  property  of  another,  every  such  person  so  offending,  on  oonTictioa 
thereof,  shall  make  restitution  to  the  party  injured,  in  two-fold  the  value  of  the  prop- 
erty stolen,  and  be  fined  in  any  sum  not  exceeding  two  hundred  dollars,  or  shall  be 
imprisoned  in  the  county  Jail,  at  hard  labor,  under  the  direction  of  the  county  com* 
missioners,  for  any  time  not  exceeding  six  months,  at  the  discretion  of  the  court;  but 
any  or  all  the  foregoing  punishments  may  be  inflicted,  according  to  the  aggravated 
nature  of  the  offense,  at  the  discretion  of  the  court.1 

OonoeaUng  stolen      ^^*  ^*    That  if  any  person,  within  the  county  of  Hamilton,  shall  conceal  any 

goods,  etc.  stolen  money,  g^ods^  or  cnattels  of  any  kind  whatever,  of  less  value  than  thirty-five 

dollars,  the  person  so  concealing,  knowing  the  same  to  have  been  stolen,  shall  be  con- 
sidered as  an  aider,  abettor,  or  accomplice,  and,  on  conviction  thereof,  shall  be  fined 
for  every  such  offense,  in  any  sum  not  exceeding  two  hundred  dollars,  or  shall  be  im- 
prisoned in  the  county  jail,  at  hard  labor,  under  the  direction  of  the  county  oommia« 
sioners,  for  any  time  not  exceeding  six  months,  or  either  or  both,  at  the  discretion  of 
the  court.  1 

Bsoape  of  prison*      Sbo.  3.    That  if  any  person  hereafter  sentenced  to  confinement  and  hard  labor  in 

er.  the  jail  of  Hamilton  county,  under  this  act,  or  the  act  to  which  this  is  an  amendment, 

shall  escape  therefrom  before  the  expiration  of  the  time  for  which  he  may  have  l>eeD 
eommittea,  he  shall  not  thereby  be  exonerated  from  any  part  of  the  full  effect  of  such 
sentence ;  and  it  shall  be  lawful  to  apprehend  such  person  so  often  as  he  may  escape, 
whether  the  time  of  his  apprehension  be  before  or  after  the  expiration  of  the  time  for 
which  he  may  have  been  sentenced,  and  him  recommit  until  he  shall  have  served  a 
time  equal  to  the  full  term  for  which  he  had  been  sentenced. 

Qt,f^  0^  Sbc.  4.    That  in  all  criminal  cases  in  the  county  of  Hamilton,  prosecuted  in  the 

name  of  the  state  of  Ohio,  in  which  a  justice  of  the  peace,  or  other  judicial  officer, 
has  power  to  impose  a  fine,  and  in  which  the  accused  shaU  be  convicted,  executioii 
shall  be  issued  for  the  fine  and  costs  of  prosecution;  and  in  all  cases  aforesaid, 
wherein  the  ^te  fails,  judgment  may  be  rendered  for  costs  against  the  party  oom- 
plaining,  and  execution  may  be  issued  thereon ;  but  the  costs  shall  in  no  case  con- 
templated by  this  section  be  paid  out  [of]  the  county  treasury,  any  law  to  the  con- 
trary notwithstanding. 

BepeaUng  danse.  ^^^'  ^*  That  the  third  and  fourth  sections  of  the  act  to  which  this  is  an  amend- 
ment, passed  February  eleventh,  one  thousand  eight  hundred  and  thirty-two,  be,  and 
they  are  hereby  repealed :  Provided,  that  all  offenses  committed  prior  to  the  taking 
effect  of  this  act  shall  be  prosecuted  and  punished  in  tiie  same  manner  as  if  this  act 
had  never  been  passed. 

Seo.  6.    This  act  shall  take  effect  and  be  in  foroe  from  and  after  first  day  of  July 
next. 

An  Act  to  restrain  the  mnning  of  horses  on  public  hi^wajs  within  the  county  of  Hamilton. 
[AuMd  and  tool;  ^MCifordb  81, 1887.    86  vol.  £.  £.  869.] 

Sunning  hones       ^^'  ^*    ^^  ^  enacted,  ete,,  That  if  any  person  shall  run,  or  cause  to  be  run  upon 
•to.  '  or  along  any  of  the  public  highways,  in  the  oonnty  of  Hamilton,  any  horse,  mare, 

or  gelding,  so  as  to  interrupt  travelers  upon  such  road,  put  to  fright,  or  endanger  the 
putting  to  fright  any  horse  or  other  creatures,  by  them  rode  or  driven,  the  person 
so  offending  shall,  upon  conviction  before  any  justice  of  the  peace  of  said  county, 
pay  a  fine  of  not  exceeding  fifty  nor  less  than  five  dollars,  with  costs  of  prosecution ; 
and  shall,  moreover,  be  liable  for  any  injury  sustained  by  such  running,  in  an  action 
upon  the  case,  to  be  brought  by  the  party  ijijnred,  in  any  court  of  competent  juris- 
diotloii. 


1  8se  ante  see.  77* 
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of  common  pleas  next  U  be  liolden  in  said  county,  and  abide  its  de- 
termination of  the  matter  of  complaint,  and  that  be  or  tbej  will  com- 
mit no  further  trespasses  on  such  lands;  whereupon,  the  prosecution 
shall  be  continued  bj  indictment  before  said  court. 

(172.)  Sec.  II.    It  shall  be  the  du^  of  the  county  surveyor  of  the  ^^  ^^  ^^ 
.  proper  county,  and  he  is  hereby  required,  to  ascertain  all  such  tres-  ^^^STtremptZ 
passes  as  aforesaid;  to  identify  the  trespassers,  obtain  the  names  of  the  JJo^!.^"^*'*' 
necessary  witnesses,  and  faithfully  report  the  result  of  his  proceedings 
to  the  prosecuting  attorney  of  his  county,  for  which  services  he  shall 
be  paid  out  of  the  fines  to  be  collected,  and  from  the  sales  of  lumber, 
as  hereinafter  provided. 

(173.)  Seo.  IIL     That  in  all  cases  where  trespasses  have  been  here-  ^rowcnting  at- 
tofore  committed  on  imy  of  said  lands,  it  shall  be  the  dutjr  of  the  pros-  edT?^srf2?*ttmI 
eouting  attorney  of  the  county  in  which  the  offense  has  been  commit-  ^iJ*JiJ°^  ji^. 
ted,  and  he  is  hereby  required,  to  proceed  to  the  prosecution  of  such  mum. 
trespasser  or  trespassers  to  final  jundgment,  according  to  the  provision|i 
of  the  act  to  which  this  is  an  amendment;  and  the  said  prosecuting  at- 
tomev  is  also  hereby  authorized  and  required  to  seize,  or  cause  to  be 
seized,  all  hewed  timber,  logs,  rails,  staves,  heading,  and  other  lumber,     . 
the  product  of  any  timber  or  trees  which  may  have  been,  or  may  here- 
after be,  cut  upon  such  canal  or  school  lands,  whenever  the  same  may 
be  found,  and  to  sell  die  same,  after  five  days'  notice  of  such  sale,  at 
public  auction,  to  the  highest  bidder,  and  after  paying  the  expenses  of 
such  seizure  and  sale,  and  the  costs  of  such  prosecution  as  shall  be 
instituted  under  this  act,  to  pay  the  balance,  if  any,  to  the  treasurer  of 
state. 

An  Act  to  piinith  treipasBen  on  publie  and  other  lands.  ^^cSwra's  ^"^ 

[AuMdjrordk  20,  «iid  toot  ^MtJfoy  1,1869.    MtroLBUtLn,}  Laira,  452. 

(174.)  Sec.  I.     Be  it  enacted  hy  the  General  Assemhli/  of  the  State  ^*^  ^«^  « 
of  Ohio^  That  any  person  who  shall  wrongftiUy  and  without  lawftil  au-  "«"™>«*~"- 
thority  cut  down,  fell,  box,  bore,  or  otherwise  injure  or  destroy  any  living 
tree  or  trees  standing  or  growing  on  any  lands  the  property  of  tne  state 
of  Ohio,  or  of  any  public  or  private  incorporated  company,  or  of  any 
other  person  or  persons,  or  shall  otherwise  trespass  thereon,  shall,  on' 
conviction  thereof,  be  fined  in  any  sum  not  exceedine  one  hundred  dol-  —Penalty. 
lars  nor  less  than  one  dollar,  or  oe  imprisoned  in  the  county  jail  not 
exceeding  twenty  days,  or  both,  at  the  discretion  of  the  court,  a 

(175.)  Sec.  II.  All  prosecutions  under  this  act  shall  be  by  indict-  Proeeontioiit 
ment  before  the  court  of  common  pleas  in  the  county  where  the  offense  "***'* 
shall  have  been  committed :  Provided,  that  on  complaint  before  a  jus- 
tioe  of  the  peace  of  the  county  where  any  offense  shall  have  been  com- 
mitted, if  the  offender  elect  te  plead  guilty,  the  justice  may,  at  his  dis- 
cretion, enter  his  plea,  and  proceed  to  pass  sentence,  and  cause  the  same 
to  n>e]  carried  into  execution. 

(i7S.)  Sec.  III.     That  the  act  entitled  "an  act  to  punish  trespasses  Actwperfrf. 
on  the  public  lands,"  passed  March  31, 1837,  be  and  the  same  is  hereby  Swan'i  b.  s.,  2M. 
repealed :  Provided,  that  this  repeal  shall  not  affect  any  offense  hereto- 
fore perpetrated  contrary  to  the  provisions  of  said  act,  but  the  same 
may  be  prosecuted  as  if  this  act  had  not  been  passed. 

An  Act  for  the  pnnbliment  of  the  orime  of  malioiousi  j  destroying  properlgr. 
[PkuMd  owl  loot  ^«ofill>ra  11, 1867.    M  vol.  StiK.  99.] 

(177.)  Sec.  I.    Be  it  enacted  hy  the  GeMtal  Assembly  of  the  State  of  ^^  »i8., 
Ohio,  That  if  any  person  shall  willfully  and  maliciously  destroy  or  in-  injiSgVSS* 
jure  to  the  amount  of  one  hundred  dollars,  any  personal  property  of  ^SS*^*    ^^ 

Vol.  L—  80         (•>  see  Sap.  «0.  aw.  pott  tea  m 
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any  description  whatsoevef,  or  any  building  or  other  structure  upon 
land  of  any  kind  whatsoever,  owned  by  any  other  person  or  persons, 
corporation  or  association  of  persons,  every  person  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  punished  by  confinement  in  the  penitentiary,  and  kept  at  hard  labor, 
for  any  period  not  less  than  one,  nor  more  than  three  years;  and  more* 
over  l>e  liable  to  the  party  injured  in  double  the  amount  of  damages 
sustained  thereby. 

(178.)  Sec.  il.  That  if  any  person  shall  willftdly  and  maliciously 
destroy  or  injure  to  an  amount  less  than  one  hundred  dollars  and  more 
Uian  five  dollar^,  any  personal  property  of  any  description  whatsoever, 
or  any  building  or  other  structure  of  any  kind,  owned  by  any  other 
person,  every  person  so  offending,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  imprisoned  in  the  jail  of 
the  proper  county  not  less  than  ten,  nor  more  than  thirty  days,  and  shall 
moreover  be  fined  in  double  the  amount  of  the  damage  to  the  property 
injured  or  destroyed,  tt 

(179.)  Sso.  III.  That  all  prosecutions  under  this  act  shall  be  by 
indictment  in  the  court  of  common  pleas  of  the  proper  county ;  and 
this  act  shall  be  in  force  from  and  after  its  passage. 

An  Aet  for  Uie  protection  of  salt  wells  and  salt  ftimaoef  • 
IF^medrndtooi^ed  March  I9,mn,    M  mL  fihtf.  86.] 

ii^hiringMit  (180.)  Seo.  I.     Be  %t  enacted  hy  the  Oeneral  AM»embhf  of  the  State 

*  •««.  Q^  Ohio,  That  if  any  person  shall  willfully  and  maliciously  destroy  or 

injure  to  the  amount  of  thirty-five  dollars  or  upward,  any  salt  well, 
salt  furnace,  or  engine  connected  therewith,  such  person  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  confined 
in  the  penitentiary,  and  kept  at  hard  labor,  for  any  term  not  less  than 
one  nor  more  than  three  years,  at  the  discretion  of  the  court,  and  shall 
moreover  be  liable  to  the  party  injured  in  double  the  amount  of  damages 
sustained  thereby. 

Sso.  it.  All  prosecutions  under  this  act  shall  be  by  indict- 
ment in  the  court  of  common  pleas  of  the  proper  county,  and  shall  be 
in  force  from  and  after  the  day  of  its  passage. 

THIRD  CLASS: 

MINOR  OrrENSBS. 

An  Aet  to  pnniah  betting  on  eleetioni,  and  for  other  pnrposea. 
[AuMd  ifordb  18, 1839.    Took  ^0ot  Jme  1, 1SS9,    87  «oL  iSfatf.  79.] 

BiiMng^oii  eieo-      (181.)  Seo.  I.    Be  it  enacted  hv  the  General  Assemhfy  of  the  Sate 
"      '^ '  of  Ohio,  That  if  any  person  shall  make  any  bet  or  wager  upon  the 

event  of  any  election  held,  or  to  be  held,  under  the  laws  of  this  state, 
or  shall  make  any  bet  or  wa^r  upon  the  election  of  any  person  to  any 
office,  post  or  situation,  which,  by  the  constitution  or  laws  of  this  state 
is  made  elective,^  or  shall  make  any  bet  or  wager  upon  ^e  election  of 
president  or  vice  president  of  the  United  States;  or  upon  the  electioD 
of  electors  of  president  and  vice  president  of  the  United  States;  or  \f 
ar^  person  shall  use  antf  threat  or  coercion  to  procure  amy  voter  in  his  em 


1 A  oonrt  of  equity  will  not  set  aside  a  deed  executed  apon  the  consideration  of  a 
bet  upon  the  reralt  of  an  election,  but  will  leare  the  parties  as  it  finds  them.  Thomaa 
Y«  Oronite,  16  Ohio  Rep.  64. 

U)  Bepealed.   Supplied,  Snp.  2M. 
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ploy,  as  derkj  journeyman^  agent  or  otherwise,  to  vote  contrary  to  the  in- 
elination  of  such  clerk,  journeyman,  agent  or  other  hireling;^  each  person 
BO  offending  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not  less 
ihan  five  dollars,  nor  more  than  five  hundred  dollars :  Provided,  that 
the  amount  of  said  fine  shall,  in  all  cases  in  which  the  amount  hazarded 
by  said  bet  is  between  five  dollars  and  five  hundred  dollars,  be  equal  to 
the  amount  so  hazarded  by  said  bet. 
Sbo.  II.» 

ri82.)  Sec.  III.    Prosecutions  under  this  act  shall  be  oommencea  wiwn  to  be  pn*. 
wiuun  one  year  from  the  time  such  offense  shall  have  been  committed,  ^^*^» 
and  not  afterward. 

(183.)  Sbo.  IV.    This  act  shall  be  given  specially  in  charge  to  the  <^  to  cbam 
grand  jury,  at  each  term  of  the  court  of  common  pleas,  by  the  pre-  Jeu^thewto. 
aiding  jucl^  thereof.     This  act  shall  take  effect  and  be  in  force  from 
ind  fSter  ihe  first  day  of  June  next. 

An  Act  for  the  preTentioii  of  oertahi  immoral  praotioes. 
[ftaii04J>UnMryl7,18Sl.    Took^tlMJkml,18SL    89  voL  Oat  lOL]      • 

(1840  Sec.  I.  Bett  enacted  by  the  General  Assembly  of  the  State  of  g^uthbrea. 
Ohio,  That  if  any  person  of  the  age  of  fourteen  years  or  upward,  shall  ^  " 
be  found  on  the  first  day  of  the  week,  commonly  called  Sunday,  sport- 
ing, rioting,  quarreling,  hunting,  fishing,  shooting,  or  at  common  labor 
(works  oF  necessity  and  charity  only  excepted),  he  or  she  shall  be  fined 
in  a  sum  not  exceeding  five  dollars,  nor  less  than  one  dollar;^  Provided, 
nothing  herein  contained  shall  be  construed  to  extend  to  those  who 
conscientiously  do  observe  the  seventh  day  of  the  week  as  the  sabbath,^ 

1  The  part  in  italio  repealed :  gee  p.  547. 

s  Repealed :  see  Pbobatb  ComtT. 

Sit  has  been  held  that  this  section  prohibiting  common  labor  on  the  sabbath,  isonld 
not  stand  for  a  moment  as  the  law  of  this  state,  if  its  sole  fonndation  was  the  chris- 
tian duty  of  keeping  tliat  day  holy,  and  its  sole  motire  to  enforce  the  observance  of 
that  duty.  It  is  to  be  regarded  as  a  mere  municipal  or  police  regulation,  having  no 
eonneotion  with  religion,  and  whose  validity  is  neither  strengthened  nor  weakened 
by  the  fact  that  the  day  of  rest  it  enjoins  is  the  sabbath  day.  Bloom  v.  Eicharda,  2 
Ohio  St.  Rep.  88S.  {MeOatriok  v.  Waa$OH,  4  Ohio  St.  Rep.  566.)  Neither  in  common 
parlance  nor  in  its  strict  philological  sense  does  the  expression  ''common  labor" 
embrace  the  simple  making  of  a  bargain.  Therefore  a  contract  made  on  Sunday  for 
4:ie  sale  of  land  is  not  invalid  because  made  on  that  day.  lb.  888.  Thus  overruling 
Allen  V.  Duaan,  18  Ohio  Rep.  480,  in  which  it  was  held  that  a  sale  on  Sunday  of 
A>ur  hundred  bushels  of  nom  was  void,  and  no  action  for  damages  could  be  sustained 
for  the  breach  of  such  contract.  See,  also,  the  case  of  Brown  y.  Timmany,  20  Ohio 
fiep.  81,  in  which  it  was  held  Uiat  money  paid  on  an  agreement  entered  into  on  Sun- 
Jay,  may  be  recovered  back  so  long  as  the  contract  remains  executory,  otherwise  if 
the  agreement  has  been  exeonted. 

It  is  not  to  be  understood,  that  because  a  Sunday  contract  may  be  valid,  therefore 
business  may  be  transacted  upon  that  as  upon  other  days — as,  for  instance,  by  a 
merchant,  not  of  the  excepted  class.  To  wait  upon  his  customers  and  receive  and 
sell  his  wares,  is  the  eommon  labor  of  a  merchant,  and  there  is  a  broad  distinction 
between  pursuing  this  avocation,  and  the  case  of  a  single  sale  out  of  the  ordinaiy 
course  of  business.  But  the  mere  making  of  a  contract  on  Sunday  is  not  prohibited 
by  the  statute  of  Ohio.  Bloom  v.  Biekard$,  2  Ohio  St.  Rep.  388.  The  same  poliey 
that  dictated  the  prohibitions  this  section  contains,  also  dictated  its  exception  there- 
from, of  "works  of  necessity  and  charity."  McOairick  y.Wcmon,  4  Ohio  St.  Rep, 
666.  Works  of  necessity,  within  the  meaning  of  the  act,  are  not  limited  to  labor  tot 
the  preservation  of  life,  health  or  property  from  impending  danger.  The  necessity 
may  grow  out  of,  or  indeed  be  incident  to,  the  general  course  ox  trade^  or  business, 
or  even  be  an  exigency  of  a  particular  trade  or  business,  and  yet  be  within  the  excep- 
tion of  the  act.  Hence  the  danger  of  navigation  being  closed,  may  make  it  lawral 
to  load  a  vessel  on  Sunday,  if  there  is  no  other  time  to  do  so.    76.  667. 

4  Althouffh  the  prohibition  of  "  common  labor "  upon  the  sabbath,  embraces  the 
business  of  "  trading,  bartering,  selling  or  buying  any  goods,  wares  or  merchandise,'' 
yet  a  city  ordinance  prohibiting  such  business  on  Sunday  is  void  as  to  those  who 
eonscientiously  do  observe  the  seventh  day  of  the  week  as  the  sabbath.  Oimtiimad 
r.  Rice,  16  Ohio  Rep.  226. 
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nor  to  prevent  families  emigrating,  from  traveling;  watermen  from 
landing  their  passengers ;  superintendents  or  keepers  of  toll  bridges, 
i^om  attending  and  superintending  the  same;  or  ferrymen  fh>m  con- 
veying travelers  over  the  waters,  or  persons  removing  their  families,  on 
such  days,  d 
Selling  ipiritooi      (185.S  Seo.  II.     That  if  any  tavern  keeper  or  other  person,  shall 
uquow  on  Sun-  ^\\  qj.  barter  any  spiritous  liquors  on  the  first  day  of  the  week,  com- 
^'  monly  called  Sunday  (except  to  travelers  on  a  Sunday),^  such  tavern 

keeper  or  other  person  so  offending,  shall  be  fined  in  a  sum  not  exceed- 
ing five  dollars. 
iHrtarbfng  reiigi-      (186.)  Sec.  III.     That  if  any  person  or  persons  shall,  at  any  time, 
wu  meetinga.       interrupt  Or  molest  anv  religious  society,  or  any  member  thereof;  or 
any  persons  when  meeting  or  met  together,  for  the  purpose  of  worship, 
or  performing  any  duties  enjoined  on,  or  appertaining  to  them,  as  mem- 
bers of  such  society ;  the  person  or  persons  so  offending  shall  be  fine« 
->How  Judge  or  in  any  sum  not  exceeding  twenty  dollars.     And  any  judge  of  the  court 
o23**iySrt  pSi  ^^  common  pleas,  or  justice  of  the  peace,  within  the  proper  county, 
sons  Tioiating  tha  be  and  *  they  are  hereby  empowered,  authorised  and  required,  to  pro 
ScT^'iSItiiii^'te  ceed  against  and  punish  every  person  offending  against  the  provisions 
twrt  cbMof       of  this  act;  and  upon  view  and  hearing  may,-  or  on  information,  given 


on  oath  or  affirmation,  shall,  if  need  be,  issue  his  warrant  to  bring  the 
body  of  the  accused  before  him,  and  shall  inquire  into  the  truth  of  the 
accusation;  and  if  guilty,  shall  enforce  the  penalty  of  this  act  annexed 
to  the  offense;  and  said  offender  (if  the  judge  or  justice  should  think 
necessary),  may  be  detained  in  custody,  and  committed  until  sentence 

dtotnr-  be  performed :  Provided,  that  this  section  shall  not  be  so  construed,  as 

mee^iM*^w  be  *^  deprive  any  religious  society  of  the  right  of  laying  hands  upon  the 
torned  oat.         porsou  or  persons  who  may  be  disturbing  the  congregation,  and  turning 

him  or  them  out  of  the  church  or  place  of  worship. 
Proikne  swearing.      (187.)   Seo.  IV.     That  if  any  person  of  the  age  of  fourteen  years 
and  upward,  shall  profanely  curse  or  damn,  or  profanely  swear  by  the 
name  of  Ood,  Jesus  Christ,  or  the  Holy  Ghost;  each  and  every  person 
so  offending  shall  be  fined  in  a  sum  not  exceeding  one  dollar,  nor  less 
than  twenty-five  cents,  for  each  offense. 
Bzdting  disturb-      (188.)    Sec.    Y.     That  if  any  person  or  persons  should  be  found 
SSin**  e^'*'*^  making  or  exciting  any  contention  or  disturbance  at  any  tavern,  court^ 
•itisens.*      '      election,  or  other  meeting  of  the  citizens  for  the  purpose  of  transacting 
or  doing  any  business  appertaining  to,  or  enjoined  on  them ;  the  person 
or  persons  so  offending  shall  be  fined  in  a  sum  not  exceeding  five  dol- 
lars, nor  less  than  fifty  cents,  each,  and,  if  necessary,  imprisoned  until 
such  meeting  shall  be  teady  to  disperse:  Provided,  the  time  for  ^hich 
such  person  or  persons  may  be  confined,  shall  not  exceed  six  hours. 
Fisiying  ffunets  or      (189.)  Seo.  VI.     That  if  any  person  or  persons  shall  play  bullets, 
rmm^hones  in  along  or  across  any  street  in  any  town  or  village,  within  this  state ;  or 
Shooting  in* town  if  any  persou  or  persons  shall  run  any  horse  or  horses  within  the  limiti 
or  Tillage.  ^f  ^j^y  g^^j^  l^^^j^  ^y  village;  or  if  any  person  or  persons  shall  shoot  or 

fire  a  gun  at  a  target  within  the  limits  of  any  recorded  town  plat  in  this 
state ;  every  person  or  persons  so  offending,  shall  be  fined  in  a  sum  not 
exceeding  five  dollars,  nor  less  than  fifty  cents. 
Keeper  of  pubiio      (190.)  Seo.  YII.     That  if  any  keeper  of  a  public  house,  or  retailer 
pJSttiM^OT  of  spiritous  liquors,  in  this  state,  shall  establish,  keep,  or  permit  to  b« 
ninepin  iS^.       kept,  upon  his  or  their  lots  or  premises,  any  ball  or  ninepin  alley,  or 
shall,  in  whole  or  in  part,  be  interested  in  any  ball  or  ninepin  alley,  upca 
the  lot  or  premises  of  another ;  he  or  they,  upon  conviction  thereof, 
shall  forfeit  and  pay  to  and  for  the  use  of  the  common  schools  in  the 


1  See  Taybbks,  etc. 
(«)  Bepealed.    Supplied,  Sup.  289. 
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proper  townsliip,  not  less  than  ten,  nor  more  than  one  hundred  dollars: 
and  this  section  shall  be  construed  to  extend  to  any  alley  denominated 
a  ninepin  alley,  whether  such  alley  is  used  for  playmg  therein  a  greater 
or  less  numbcur  than  nine  pins.  ^ 

(191.)  Sbo.  YIU.     That  if  any  person  or  persons  shall  exhibit  any  Exhibiting  pop. 
puppet  show,  wire  dancing,  or  tumoling,  juggling  or  slight  of  hand,  SJ^g^^**^%  ^ 
within  this  state,  and  shall  ask  and  reoeiye  any  money,  or  other  property,  ii^,  of'  BiighTof 
for  exhibiting  the  same;  eyery  such  person  so  offending,  shall  forfeit  kMjdfcrmon^. 
and  pay,  for  eyery  such  offense,  the  sum  of  ten  dollars. 

(192.)  Sec.  E^.    That  if  any  person  shall  intentionally  deface,  oblit-  Defltdng  or  det. 
erato,  tear  down  or  destroy,  in  whole  or  in  part,  any  copy  or  transcript  ^jSSSwStwSi 
of,  or  extract  from,  any  law  of  the  United  States  or  of  this  state,  or  any  tiflcation,  etc, 
oroclamation,  publication,  advertisement  or  notification,  whatsoeyer,  set  ^  o^kU.*"*''*' 
up  In  any  public  place,  within  this  state,  for  the  public  information  of 
4ny  citizen,  by  the  authority  of  any  law  or  act  of  this  state ;  such  per- 
son shall,  on  conyiction  thereof  before  any  court  haying  jurisdiction  of 
the  same,  be  fined  in  any  sum  not  exceeding  ten  dollars,  and  may  be 
committed  to  lail  for  a  time  not  exceeding  twenty-four  hours,  at  the 
discretion  of  the  court. 
Sbo.  X.« 

(193.)  Sec.  XI.  That  any  person  or  persons  who  shall  hereafter  Bou  or  bew  bait- 
jonfine,  or  aid  or  assist  in  confining,  any  bull,  steer,  or  other  domestic  JSJ^.*®'*"*^ 
or  domesticated  animal  or  animals,,  either  by  tyin^,  penning  or  inclosing 
the  same,  for  the  purpose  of  bull  baiting,  bear  baiting,  or  other  purpose 
of  torture;  or  shall  aid  or  assist  in  torturing  the  same,  when  so  tied,  or 
penned,  either  by  dogs,  whips,  spears,  or  other  instruments,  shall  forfeit 
and  pay  any  sum  not  exceeding  one  hundred  dollars. 

(194.)  Seo.  XII.    That  if  an^  person  or  persons  shall  publicly  ex-  ooek  Sghtinc. 
hibit,  or  aid  and  assist  in  exhibiting)  the  game  commonly  called  cock 
fighting,  such  person  or  persons  shall  forfeit  and  pay  a  fine  not  exceed- 
ing twenty  dollars. 

(195.)  Sbo.  XIII.    That  if  two  or  more  persons  shall  run  a  match  Bone  radng  in 
horse  race  or  races,  in  any  public  road  in  common  use,  for  the  purpose  ^^^^  ''°*^* 
of  trying  the  speed  of  their  horses ;  eyery  person  so  offending,  on  con- 
yiction Siereof,  before  any  justice  of  the  peace  in  the  county,  shall  be 
fined  in  any  sum  not  exceeding  fiye  dollars,  nor  less  than  one  dollar/ 
with  costs  of  prosecution. 

(196.)  Sbo.  XI Y.    That  all  fines  accruing  under  the  proyisions  of  Under  fUrceM 
this  act,  shall  be  collected  in  the  name  of  the  state  of  Ohio,  as  in  other  KIJ^^^^S!^!^ 
cases  of  breach  of  the  peace,  and  be  paid  into  the  township  treasury,  ^^^  ^  ^^^^^ 
for  the  use  of  common  schools  in  the  township  in  which  the  offense  ^*^ 
shall  haye  been  committed^  within  twenty  days  after  collected :  and  if 
any  officer  fail  to* pay  oyer  such  fine  by  mm  collected,  agreeably  to  the  ^pwuitj  i^aiMt 
proyisions  of  this  act,  such  officer  shall,  for  any  such  neglect,  forfeit  and  gf  ®"£°**^  p*^* 
pay  into  the  township  treasury,  double  the  amount  of  any  fine  or  fines  »&  boT  xmot! 
by  him  collected,  to  be  recoyered  in  a  summary  way  before  any  justice  ****• 
of  the  peace  haying  cognizance  of  the  same,  at  the  suit  of  the  township 
treasurer:  Proyided,  that  all  prosecutions  under  the  proyisions  of  this  — PitMecatknufci 
act,  shall  be  commenced  within  ten  days  after  the  offense  is  committed;  SSljed  ^ff™* 
except  prosecutions  against  justices  of  the  peace,  for  not  paying  oyer  ^Jv  •ft«r  of 
any  fine  or  fines,  as  aforesaid.  *"" 

1  A  oarpentor,  knowing  the  objeot,  oan  not  recoyer  for  hif  work  to  bailding  Bnok 


1  A  oarpontor,  knowing  the  objeot,  oan  not  reooyer  tor  nil  work  TH  bauaing  Bnoh 
alley ;  the  goneral  rule  being,  that  if  the  ordinary  use  of  the  thing  made  be  illeffal, 
he  who  makef  it  must  be  takeaas  intending  the  use,  and  as  priyy  to  the  illegaUtj, 
and  therefor*  entitled  to  no  benefit  for  hit  liUi>or.  Spmrgton  t.  uc^lwMm,  0  Ohio  Rep. 
442. 

3 Repealed:  89  t.  SUt.  8S. 
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▲ote  rapM]ed,i«-      (197.)  Sxo.  XY.     Tliat  the  act,  entitled  "an  act  for  the  prevention 

wndbgrighUM-  ^f  certain  immoral  practices,"  passed  on  the  19th  day  of  January,  1824, 

OhMe,i340.         and  the  act  amendatory  thereto,  passed  January  22, 1825,  and  the  "act 

^Umiitul        to  prevent  horse  racing  on  public  roads,"  passed  February  22,  1830,  be 

and  the  same  are  hereby  repealed;  reserving  to  the  state  all  rights 

which  may  have  accured  by  virtue  of  said  acts.     This  act  to  take  effect 

i^om  and  after  the  first  day  of  June  next 

An  Aot  to  amend  the  aot  entitled  "  an  aot  for  the  punishment  of  certain  offenaet 
therein  named,"  passed  March  8, 1831. 

[AuMdJfafxA20,1840.    IV»oft  ^«o<  JToy  1, 1840.    88  vol.  Aol.  57.] 

flaUinr  Uqnor  to      (198.)  Seg.  1.     Be  it  enacted  hy  the  General  Assemhly  of  the  State 
theinaiMM.         ^  OhiOj  That  if  any  tavern  keeper,  grocery  keeper,  or  any  other  per- 
son or  persons  shall  sell  or  barter,  or  in  any  manner  dispose  of  any  spi- 
ritous  liquor,  or  any  other  liquor  of  an  intoxicating  quality,  to  any 
Indian  or  indians,  within  this  state,  such  person  or  persons  shall  forfeit 
and  pay,  for  the  use  of  the  county,  a  fine  not  exceeding  one  hundred 
dollars,  nor  less  than  twentv-five  dollars,  to  be  recovered,  with  costs  of 
suit,  by  action  of  debt,  in  the  name  of  the  state  of  Ohio,  or  by  indict- 
ment or  information,  in  any  court  having  competent  jurisdiction  to  try 
the  same ;  and  the  person  or  persons  so  offending,  shall  moreover  for- 
feit the  article  or  articles,  of  whatever  nature  or  kind,  he,  she  or  they 
have  received  in  exchange ;  and,  if  a  tavern  keeper,  shall  forfeit  his  or 
her  license ;  and  any  article  or  articles,  so  received  in  exchange,  shall 
be  restored  to  the  proper  owner,  upon  the  proper  proof  of  ownership 
being  made,  before  any  justice  of  the  peace,  within  this  state. 
Offloen  not  milk-      (199.)  Seg.  II.    All  justices  of  the  peace,  constables,  and  all  other 
SioiiSon'^pii  proper  officers,  are  hereby  authorized  and  required,  under  the  penalty 
ceding  iflction,      of  forfeiture  of  their  respective  offices,  to  make  complaint  of  such  vio- 
^^'  lations  of  this  law,  as  come  within  their  knowledge. 

Seg.  ni.i 
Tavern  kcMen.         (200.)  Sbg.  IV.     That  if  any  tavern  keeper,  grocery  keeper,  or  othei 
J^iJjJ^^gJJ-  person  or  persons,  shall  repeatedly  harbor,  or  knowingly  suffer  to  re- 
'  main  in,  or  about  his,  her  or  their  house,  or  houses  or  premises,  any 
^intoxicated  indian  or  indians;  such  person  or  persons  shall,  upon  con- 
viction thereof,  before  any  justice  of  the  peace,  forfeit  and  pay,  for  the 
use  of  the  school  district  in  which  such  offense  is  committed,  a  fine  not 
exceeding  twenty-five  dollars,  nor  less  than  five  dollars,  together  with 
costs  of  suit,  for  each  and  every  such  offense,  which  may  be  recovered  by 
action  of  debt,  in  the  name  of  the  trustees  of  the  proper  township. 
Part  of  certain  aot      (201.)  Seg.  Y.    That  80  much  of  the  act  entitled  "an  act  for  the 
rapoeied.  punishment  of  certain  offenses  therein  named,"  to  which  this  is  an 

S9  T.  Stat.  144.      amendment,  as  may  conflict  with  any  of  the  provisions  herein  contained, 

is  hereby  repealed. 
When  five  pieced-      This  act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of 

tog^iecUona  todc  ^^y  next 

An  Aot  to  preyent  the  introdnotion  and  spreading  of  the  Canada  thistle. 
[Pamtd  iferek  6, 1844.    42  vol.  j9(a<.  87.] 

SurruriDg  Ouiada      (^02^  SsG.  I.     Beit  enacted  hy  the  Oeneral  Assembly  of  the  State  of 

^itotietogrowon,  q^j^^  r|<j^^^  ^^^  ^^^^^  ^^  posscssor  of  land  shall  cut  or  mow  Jorn 

all  the  Canada  thistles  growing  thereon,  or  in  the  hiehway  adjoining  the 

same,  so  often  as  to  prevent  their  going  to  seed,  and  if  any  owner  or  poa- 

1  It   allowed  licensed  tarem  keepers  to  sell  a  gill  of  liqnor  to  an  indiah  who  waa 
tiareling.    bee  Tatibxs,  eto. 
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BesBor  of  land  knowingly  shall  suffer  any  sucli  thistles  to  grow  thereon, 
or  in  any  highway  adjoining  the  same,  and  the  seed  to  ripen  so  as  to 
cause  or  endanger  the  spreading  thereof,  he  shall  forfeit  and  pay  the  sum 
of  ten  dollars;  and  any  person  may  enter  on  the  land  of  another,  who 
shall  neglect  or  refdse  to  cat  or  mow  down  such  thistles,  for  the  pur- 
pose of  catting  or  mowing  the  same  down,  and  shall  not  be  liable  to  be 
sued  in  an  action  of  trespass  therefor. 

(203.)  Sec.  II.  That  if  any  person  shall,  knowingly,  vend  any  J^^  ■***«»"' 
grass  or  other  seed,  in  which  there  is  any  seed  of  the  Canada  thistle,  sach  ^tSf  "^^  ^ 
person  shall,  for  eyery  sach  offense,  be  fined  the  sam  of  twenty  dollars. 

(204.)  Seo.  III.     That  all  fines  accruing  under  the  proyisions  of  JJ^ ;  ^'fc** 
this  act  shall  be  collected  before  a  justice  of  the  peace,  in  the  name  of 
the  state  of  Ohio,  and  paid  into  the  township  treasury  for  the  use  of 
schools.    This  act  to  take  effect  from  and  after  the  first  day  of  June 
next 

An  Act  to  prerent  the  flring  of  cannon  upon  public  streets  and  highways. 
[AuMiJUnMiylO,18i5.    48  mL  fita<.  17.] 

(205^  Sec.  I.     Beit  encusted  hy  the  Oeneral  Amemhly  of  the  State  of  Firing  of  eannoo. 
Ohio^  That  if  any  person  or  persons  shall  fire  any  cannon,  or  explode  ^wd^r^^^ab^ 
or  cause  to  be  exploded  at  any  one  time  more  than  four  ounces  (avoir-  ■*«»*«»  etc; 
iupois  weight)  of  gunpowder,  except  in  case  of  invasion  by  a  foreign 
enemy  or  to  suppress  insurrections  or  mobs,  or  for  the  purpose  of  rais- 
ing drowned  human  bodies,  or  for  the  purpose  of  blasting  or  removing 
rock,  upon  any  public  street  or  highway,  or  nearer  than  ten  rods  to  the 
same,  every  person  so  offending  shdl,  on  conviction  of  the  same,  be  fined 
in  any  sum  not  less  than  five  nor  more  than  fifty  dollars;  and  shall 
moreover  be  liable  in  damages  to  persons  injured  by  such  firing. 

(206.)  Seo.  II.    All  fines  accruing  under  the  provisions  of  this  act  Fin«t  ^ypmpriai* 
shall  be  collected  and  applied  as  provided  in  the  fourteenth  section  ^' 
of  "an  act  for  the  prevention  of  certain  immoral  practices  therein  Ante  p.  449. 
named,''  passed  February  seveateenth,  one  thousand  eight  hundred  and 
thirty-one. 

(207.)  Sec.  in.  That  prosecutions  for  offenses  against  the  provis-  ^p 
ions  of  this  act  may  be  by  action  on  the  case  before  any  justice  of  the 
peace  of  the  township  where  the  offense  is  committed,  where  the 
amount  of  damages  claimed  is  within  his  jurisdiction,  and  service  of 
process  be  had  within  the  county,  or,  if  not  within  the  jurisdiction  of 
a  justice  of  the  peace,  before  the  court  of  common  pleas  as  in  other 


This  act  shall  take  effect  and  be  in  force  from  and  after  the  first  day 
of  July  next. 

An  Aot  for  the  ponishnient  of  certain  offenses  therein  named.  Oiinr«n*f  B.    B. 

[AuMifUnMry  26,  Mdloolrf^iray  1,1860.    66  mL  SbK.  86^]  ^^' 

(2080  Sec.  1.    Beit  enacted  hy  the  Oeneral  Assembly  of  the  State  of  £^;£g„**£S; 
Ohio^  That  if  any  person  shall  receive  or  buy  any  bank  bill  or  bills,  or  biSs  or  notes,  etc., 
promissory  note  or  notes,  bill  of  exchange,  order,  receipt,  draft,  war-  Jhu^-S»do?*" 
rant,  check  or  bond,  given  for  the  payment  of  money,  in  amount  less  iart,6to. 
than  thirty-five  dollars,  which  have  been  stolen,  knowing  the  same  to 
uc  stolen,  with  intent  to  defraud  the  owner  thereof;  every  person  so  of- 
fending shall,  on  conviction  thereof,  be  fined  in  anv  sum  not  exceeding 
two  hundred  dollars,  and  be  imprisoned  in  the  cell  or  dungeon  of  the 
jail  of  the  county,  and  be  fed  on  bread  and  water  only,  not  exceeding 
thirty  days,  at  the  discretion  of  the  court. 

(209.)  Seo.  II.    That  if  any  person  shall  receive  or  buy  any  goods  -Orgoodr  it 
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•tt^i^m^im  ^^  ^^***®^^  ®^  ^®8*  ^^^^^  *^^  thirty-five  dollars,  that  shall  have  been 
tiMn^thir^^Te  .  Stolen  Or  taken  by  robbers,  knowing  the  same  to  be  stolen  or  taken  by 
***'*^**®'         roU>ers,  with  intent  to  defraud  the  owner,  every  person  so  offending 
shall,  on  conviction  thereof,  be  fined  in  any  sum  not  exceeding  two 
,  hundred  dollars,  and  be  imprisoned  in  the  cell  or  dungeon  of  the  jail 

of  the  county,  and  be  fed  on  bread  and  water  only,  for  a  term  not  ex- 
ceeding thirty  days,  at  the  discretion  of  the  court. 

Oorwon*!  B.   8b»  An  Act  mumltmantny  to  an  aot  proTiding  for  th«  piiiibluA«&t  of  erimet,  passed  Maroh 

[Ai«i(i4pra4»<MMllooi4|Mlfaylfl800.    66 mL  fiCoC  168.] 

*JJ5^^  ,2^  (21^)  Sec.  I,  Beit  enacted  hy  the  General  Anemhly  of  the  State  of 
OhiOy  That  any  person  over  the  age  of  eighteen  years,  who,  under 
promise  of  marriage,  shall  have  illicit  carnal  intercourse  with  any  fe- 
male of  good  repute  for  chastity,  under  the  age  of  eighteen  years,  shall 
be  deemed  guilty  of  seduction,  and  upon  conviction,  shall  be  imprisoned 
in  the  penitentiary  for  not  less  than  one,  nor  more  than  three  years,  or 
be  imprisoned  in  the  county  jail  not  exceeding  six  months ;  but  in  such 
— XridMiMm-  case  the  evidence  of  the  female  must  be  corroborated  to  the  extent  re* 
quired.  quired  as  to  the  principal  witness  in  cases  of  .perjury. 

An  Act  to  prohibit  the  oaiTTing  or  wearing  of  eonoealed  weapons. 
iPamdManA  18, md took ^^ctApraU^^M'    Kvoi.BUU.66,] 

Theoflenaeofcar-  (211.)  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State 
TOmwOed^weH?  9f  Ohio,  That  whoever  shall  carry  a  weapon  or  weapons,  concealed  on 
o°^  or  about  his  person,  such  as  a  pistol,  bowie  knife,  dirk,  or  any  other 

dangerous  weapon,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
FMtfty.  conviction  of  me  first  offense  shall  be  fined  not  exceeding  two  hundred 

dollars,  or  imprisoned  in  the  county  jail  not  more  than  thirty  days;  and 
f(tr  the  second  offense,  not  exceeding  five  hundred  dollars,  or  imprisoned 
in  the  county  jail  not  more  than  three  months,  or  both,  at  the  discre- 
tion of  the  court. 

25r*"*^t°26  (^^^0  ®^°-  ^^'  ^  ^*  ®^^^  ^  proved  to  the  jury,  from  the  testa- 
aocoMd!^  mony  on  the  trial  of  any  case  presented  under  the  first  section  of  this 

act,  that  the  accused  was,  at  tne  time  of  carrying  any  of  the  weapon 
on  weapons  aforesaid,  engaged  in  the  pursuit  of  any  lawM  business, 
calling,  or  employment,  and  that  the  circumstances  in  which  he  waa 
placed  at  the  time  aforesaid  were  such  as  to  justify  a  prudent  man  in 
carrying  the  weapon  or  weapons  aforesaid  for  the  defense  of  his  per- 
son, property  or  family,  the  jury  shall  acquit  the  accused. 

Seo.  III.    This  act  to  take  effect  and  be  in  force  from  and 
after  the  first  day  of  April  next. 

An  Act  to  protect  literary  societies. 
[AuwdatMitM>i4f«o<ilfra  2,1869.    66  vol.  aBii<.  118.] 

PunidiAent  tar  (^^^  S'^*  ^'  ^^  enacted  by  the  General  Ajuemhly  of  the  State  of 
^^JSS^.  ^^*^»  ^^*,*  '^  *^y  P««o?  or  persons  shall  hereafter  willfully  disturb. 
*  molest  or  interrupt  any  literary  societv,  or  any  school  or  society  formed 
for  the  intellectual  improvement  of  its  members,  such  person  or  per- 
sons so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof,  shall  be  fined  in  any  sum  not  less  than  five  nor  more 
than  twentv  dollars,  with  costs  of  prosecution,  and*  shall  stand  com- 
mitted until  such  fine  shall  have  been  paid :  Provided,  such  commitment 
shall  not  exceed  five  days;  and  provided,  further,  that  the  judgment 
for  costs  shall  not  be  abated  until  such  costs  shall  have  been  fully  paid. 

(«)  Bepealed.    Supplied,  Sap.  288.  {g 
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(214.)  8bo.  n.    That  it  sluill  be  the  dutj  of  any  jndge  of  probate,  FrosecntioB 
iostice  of  the  peace,  or  mayor  of  any  city,  town,  or  incorporated  vil-  *******> 
kge  in  this  state,  npon  information  by  affidavit,  to  issue  his  warrant, 
causing  the  body  of  the  accnsed  forthwith  to  be  brought  before  him, 
and  if,  upon  investigation,  shall  be  found  guilty,  to  adjudge  against  said 
guilty  party  or  parties,  the  penalty  provided  in  the  first  section  of  this  act. 

(215.)  oEO.  III.    All  prosecutions  under  this  act  shall  be  in  the  Same,  and  ibpo- 
name  of  the  state  of  Ohio,  and  all  such  fines  collected  shall  be  paid  ****""  ^  *'**^ 
into  the  township  treasury  of  the  proper  township,  for  the  benefit  of 
common  schools  therein. 

Seo.  IY.    This  act  shall  be  in  force  from  and  after  its  passage. 

An  Aet  to  amend  the  Aot  entitled  "an  act  to  amend  tbe  aot  entitled  ' an  act  for  the  Swaa*!  B.  S.80I. 
prerention  of  certain  immoral  practices/ "  passed  Febmaiy  17, 1881— said  last 
aet  being  puned  Maieh  26, 1841. 

(216.)  Sio.  I.  Be  ft  enacted  hv  the  General  Assemhfy  of  the  State  f^^^^i^SSTtw 
of  Ohioy  That  no  person  shall  sell^  or  expose  for  sale,  ^ve,  barter,  or  mikeofanjieUf. 
otherwise  dispose  of  in  any  way,  or  at  any  place,  any  spiritous  or  other  ***"  ■"••tinfi. 
liquors,  or  any  article  of  traffic  whatever,  at  or  within  the  distance  of 
two  miles  from  the  place  where  any  religious  society,  or  assemblage  of 
people,  are  collected  or  collecting  together  for  religious  worship  in  any 
field  or  woodland :  Provided,  that  nothing  in  this  act  shall  affect  tavern 
keepers  exercising  their  calling,  nor  distillers,  manufacturers,  or  others, 
in  prosecuting  their  regular  trades  at  their  places  of  business,  or  any 
persons  disposing  of  any  ordinary  articles  of  provision,  excepting  spir- 
itous liquors,  at  their  residences,  nor  any  person  having  a  written  per« 
mit  from  the  trustees  or  managers  of  any  such  reli^ous  society  or  as- 
semblage, to  seU  provisions  for  the  supply  of  persons  attending  such 
religious  worship,  their  horses  or  cattle,  such  persons  acting  in  con- 
formity to  the  regulations  of  said  religious  assembly  and  to  the  laws  of 
the  state,  d 

(217.)  Sec.  II.  That  any  person  found  ^Ity  of  committing  a  Prowwaai 
breach  o£  the  provisions  of  this  act,  shall  forfeit  and  pay  for  every  such  ****"*"• 
offense  a  fine  of  not  less  than  ten  or  more  than  one  hundred  dollars, 
into  the  township  treasury  for  the  use  of  the  common  schools  in  said 
township  where  said  offense  was  committed ;  and  any  judge  of  the  com- 
mon pleas,  sheriff^  coroner,  or  justice  of  the  peace  of  uie  county,  or 
iny  constable  thereof,  shall,  upon  view  or  information,  and  wiui  or 
inthout  warrant,  apprehend  any  person  so  offending,  and  seize  all  such 
liquors  or  other  articles  of  traffic,  and  the  utensils  or  furniture  contain- 
faig  them,  and  eonvey  ihem  before  a  justice  of  the  peace;  and  the  said 
{ustice,  upon  the  complaint  under  oath  or  affirmation  of  said  officer 
apprehending  such  offender,  or  any  person  giving  information,  shall  issue 
luB  warrant  of  arrest,  which  shall  be  fbrmally  served  by  the  proper 
officer,  and  proceed  to  inquire  into  the  truth  of  said  accusation,  and  if 
found  true,  shall  proceed  to  bind  said  offender  in  such  amount  not  ex- 
ceeding five  hundred  dollars,  as  he  shall  deem  proper,  to  answer  at  the 
iiext  regular  term  of  the  common  pleas  in  said  county,  to  be  proceeded 
with  by  indictment,  the  fine  and  costs  to  be  collected  as  in  other  crimi- 
nal cases:  Provided,  that  if  such  defendant  or  defendants  shall  plead 
ffuilty,  said  justice  shall  affix  the  penalty  and  proceed  to  judgment;  and 
in  such  case  he  shall  immediately  issue  an  execution  against  the  prop- 
erty and  body  of  the  defendant  or  defendants  for  the  fine  and  costs,  un- 
less paid  or  secured ;  and  said  defendant  or  defendants  shall  not  be  dis- 
charged un^  said  judgment  and  costs  shall  be  fully  paid  or  secured  to 
be  paid« 

(a)B«pealed.   Supplied,  Snp.  268. 
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m  ac-      (218.)  Seo.  III.     That  in  any  prosecution  against  any  person  or 

SM^oMteT^t^  persons  for  a  violation  of  the  provisions  of  this  act,  if  the  defendant 

or  defendants  shall  he  aoqnitted,  he  or  they  shall  recover  of  the  person 

or  persons  filing  the  complaint  douhle  the  amount  of  his  or  theii  costs^ 

which  said  justice  shall  award,  a 

Seo.  IY.  That  the  act  to  which  this  is  amendatoi^  he,  and 
the  same  is  herehy  repealed.  This  act  to  take  effect  from  and  a^r  itf 
passage. 

An  Act  regulating  the  lale  of  poisons. 
[Auwd4prai3,1852.    60  vol.  flfait.  167.] 

PieUminsiy  le-         (219.)  Seo.  I.     Be  it  enacted  hy  the  General  Assemhh/  of  the  State 
■•'*^  of  Ohio,  That  it  shall  not  hereafter  he  lawful  for  any  apothecary,  drug- 

gist, or  other  person  in  this  state,  to  sell  or  give  away  any  article  he- 
longing  to  the  class  of  medicines  usuallv  denominated  poisons,  except 
in  compliance  with  the  restrictions  contained  in  this  act. 
Whftt  to  be  done      (220.)  Sec.  II.     That  every  apothecary,  druggist,  or  other  person, 
wtMopoiionBioid.  ^Yiq  shall  Sell  or  give  away,  except  upon  the  prescription  of  a  physi- 
cian, any  article  or  articles  of  medicine  helonging  to  the  class  usually 
known  as  poisons,  shall  he  required:  1st.  To  register  in  a  hook  kept 
for  that  purpose  the  name,  age,  sex  and  color  of  the  person  ohtaining 
such  poison.     2d.  The  quantity  sold.     3d.  The  purpose  for  which  it  is 
required.    4th.  The  day  and  date  on  which  it  was  obtained.    5th.  The 
name  and  place  of  abode  of  the  person  for  whom  the  article  is  intended. 
6th.  To  carefully  mark  the  word  "poison"  upon  the  label  or  wrapper 
of  each  package.     7th.  To  neither  sell  or  give  away  any  article  o^poi- 
son  to  minors  of  either  s')x. 
How  anenic  to  be      (221.)  Seo.  III.     That  no  apothecary,  druggbt,  or  other  person, 
indexed  before     g|^  ^^  permitted  to  scU  or  give  away  any  quantity  of  arsenic  less  than 
one  pound,  without  first  mixing  either  soot  or  indigo  therewith,  in  the 
proportion  of  one  ounce  of  soot  or  half  an  ounce  of  indigo  to  the 
pound  of  arsenic. 
Penalty  for Tioiet-      (222.).  Seo.  IY.     That  any  person  offending  against  the  provisions 
iDgi^preoeding  ^£  ^jg  ^^  gj^^jj  y^  deemed  ^Ity  of  a  mbdemeanor,  and,  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not  less  than  twenty  nor  more 
than  two  hundred  dollars,  at  the  discretion  of  any  court  of  competent 
jurisdiction. 

An  Act  to  prevent  and  punish  frand  in  the  nse  of  &lse  stamps,  brands,  labels,  or 

trade  marks. 

IRmtdmdtooi^tct  March  3a,lSB0,    56  mL  fibK.  86.] 

Vorgingbnndy 

stamp,  label,  ete.  (223^  Sbo.  I.  Beit  enacted  by  the  General  Assembly  of  the  State  of 
Ohio,  That  any  person  or  persons  who  shall  knowingly  and  willfully 
forge  or  counterfeit,  or  cause  or  procure  to  be  forged  or  counterfeited, 
any  representation,  likeness,  similitude,  copy  or  imitation  of  the  private 
stamp,  brand,  wrapper,  label,  or  trade  mark,  usually  affixed  bv  any  me- 
chanic, manufacturer,  druggist,  merchant  or  tradesman,  to  and  upon  the 
goods,  wares,  merchandise,  preparation  or  mixture  of  such  mechanic, 
manufacturer,  druggist,  merchant  or  tradesman,  with  intent  to  pass  off 
any  work,  goods,  manufacture,  compound,  preparation  or  mixture,  to 
wmch  such  forged  or  counterfeited  representation,  likeness,  similitude, 
copy  or  imitation  is  affixed  or  intended  to  be  affixed  as  the  work,  goods, 
manufacture,  compound,  preparation  or  mixture  of  such  mechanic, 
manufacturer,  druggist  or  tradesman,  shall,  upon  conviction  thereof,  be 
imprisoned  in  the  county  jail  for  a  period  of  not  less  than  three 
months  nor  more  than  twelve  month,  and  fined  not  exceeding  five  hun 
died  dollars. 

(a)  Bepealed.   SnppUed,  Sap.  290. 
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(224.)  Sec.  II.  That  any  person  or  persons  who  shall  have  in  his  HaTinc  mom  or 
or  their  possession  any  die  or  dies,  plate  or  plates,  brand  or  brands,  temiiau^ *" *** 
engraving  or  engravings,  or  printed  labels,  stamps,  imprints,  wrapper 
or  trade  marks,  or  any  representation,  likeness,  similitude,  copy  or  imi- 
tation of  the  private  stamp,  imprint,  brand,  wrapper,  label,  or  trade 
mark  usually  affixed  by  any  mechanic,  manufacturer,  druggist,  mer- 
chant or  tradesman,  to  or  upon  articles  made,  manufactured,  prepared 
or  compounded  by  him  or  them,  for  the  purpose  of  making  impressions 
or  selling  ihe  same  when  made,  or  using  the  same  upon  anv  oUier  arti- 
cle made,  manufactured,  preparod  or  compounded,  and  passing  the  same 
off  upon  the  community  as  the  original  goods,  manufactures,  prepara- 
tions or  compounds  of  any  other  person  or  persons,  or  who  shall  so  in 
fact  sell  or  use  the  same,  or  who  shall  wrongfully  and  fraudulently  use 
the  genuine  stamp,  brand,  imprint,  wrapper,  label,  or  trade  mark,  with 
intent  to  pass  off  any  goods,  wares,  merchandise,  mixtures,  compounds^ 
or  other  article  not  the  manufacture  of  the  person  or  persons  to  whom 
such  stamp,  brand,  imprint,  wrapper,  label  or  trade  mark  properly  be- 
longs, as  genuine  and  original,  shall,  upon  conviction  thereof,  be  im- 
prisoned in  the  county  jail  not  less  than  three  months  nor  more  than 
twelve  months,  and  be  fined  not  exceeding  five  hundred  dollars. 

(225.)  Seo.  ni.     That  any  person  who  shall  vend  or  keep  for  sale  7f!j!||H,*^ 
any  goods,  merchandise,  mixture  or  preparation,  upon  which  any  forged  stimSi.  bnad 
or  counterfeit  stamps,  brands,  imprints,  wrappers,  labels  or  trade  marks  ^'^^  *^ 
be  placed  or  affixed,  and  intended  to  represent  the  said  goods,  merchan- 
dise, mixture  or  preparation  as  the  true  and  genuine  goods,  merchan- 
dise, mixture  or  preparation,  of  any  other  person  or  persons,  knowing 
the  same  to  be  counterfeit,  shall,  on  conviction  thereof,  be  punished  by 
a  fine  not  exceeding  one  hundred  dollars;  in  each  case  so  offending,  the 
complainant  entitled  to  one  half  the  amount  so  recovered. 


r226.)  Sec.  IV.  That  it  shall  be  lawful  for  any  justice  of  the  peace  -^_-«^^  ^y^ 
witnin  this  state,  upon  affidavit  being  made  b^  any  mechanic,  manufao-  diM,  bnadi  and 
turer,  druggist,  merchant  or  tradesman,  or  his  or  their  a^nt  or  attor-  p'***** 
ney,  that  he  has  good  reasons  to  believe,  and  does  beheve,  that  any 
dies,  plates,  stamps,  or  brands  are  in  the  possession  of  any  person 
within  his  county  for  the  purpose  of  making  false  and  counterfeit 
stamps,  brands,  imprints,  labels  or  trade  marks,  to  issue  a  search  war- 
rant, authorizing  the  search  for  and  seizure  of  all  such  dies,  stamps, 
brands  or  plates,  and  all  such  impressions  from  the  same  that  canoe 
found;  and,  upon  satisfactory  proof  being  made  that  such  dies,  stamps, 
brands  or  plates,  or  the  impressions  therefrom,  are  to  be  used  for  the 
purposes  of  deception  and  fraud,  such  justice  shall  have  full  power  to 
order  all  such  stamps,  dies,  brands  and  plates,  and  the  impressions 
therefrom,  to  be  publicly  destroyed. 

Sso.  Y.    This  act  shall  be  in  force  from  and  after  its  passage. 

An  Aet  to  prevent  and  pnniih  fhuidalent  tranMottong  in  tares  and  weights  and  other 
ftbosei  herein  ennmerated. 

[F^m9imdiock^totJ9rU7»lB66,    68m2./SU.09.] 

(2270  Seo.  I.    Beit  enacUd  hy  the  (General  Awsmhly  of  the  State  of  Ttoeendnet 
OAtb,  That  any  person,  agent  or  clerk,  who  shall  put  up,  or  shall  order  JStSn  e^M  u 
or  procure  any  other  person  to  put  up  or  pack,  sugar,  rice,  tobacco,  ^  maxJuA^  eta 
soap,  starch,  candles,  or  anv  goods  or  articles  sold  by  weight,  and  not 
subject  to  inspection  by  law,  packed  in  kegs,  barrels,  tierces,  casks, 
boxes,  hogsheads,  or  any  case  whatever,  shall,  in  everv  instance,  first 
weigh  the  entire  dox  or  cask,  or  whatever  it  may  be,  and  plainly  cut  or 
mark  upon  the  head  or  most  convenient  part  thereof,  the  exact  number 
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and  fractions  of  pounds  it  weighs,  and  when  packed  or  filled  shall 
again  ascertain  the  whole  weight  and  place  the  same  immediately 
above  the  cut  or  marked  tare  weights,  and  subtract  the  one  from  the 
other,  showing  the  net  weight  of  the  contents,  which  calculation  shall 
not  be  obliterated  while  the  bulk  remains  unbroken,  a 
Frmdnimt  (228.)  Seo.  II.    Any  brand,  mark  or  stamp,  put  upon  any  keg,  bar« 

stampL*^^  rel,  box,  cask,  hogshead  or  case,  by  the  manufacturer,  indicating  the 
articles,  its  quality,  quantity  or  the  manufacturer's  name,  or  either  of 
them,  riiall  be  considered  the  manufacturer's  certified  brand,  stamp  or 
mark,  and  shall  be  put  thereon  in  such  manner  as  to  be  identified  by 
the  manufacturer  or  his  authorused  agent,  which  shall  be  subject  to  no 
erasure  or  obliteration;  neither  shall  box  lids,  keg,  barrel,  hogsheads, 
tierce  or  cask  heads,  be  transferred  from  one  to  the  other,  for  the  pur- 
pose of  taking  adyantage  of  said  brands,  stamps  or  marks,  to  sell  an 
inferior  article,  or  repacking  take  place,  putting  an  inferior  article  into 
a  superior  branded  keg,  barrel,  cask,  hogshead,  box  or  case,  to  accom- 
plish the  same  design ;  or  to  mark  or  remark  anything  containing  pound 
bulk,  so  as  to  hide  from  view  the  original  manufacturer's  mark,  stamp 
or  brand. 
Pttuxtj  tat  ens-  (229.)  Sbo.  III.  Any  person,  directly  or  indirectly,  transgressing 
iS^^J^SSiJI^'^  any  of  Uie  provisions  herein  enumerated,  shall,  on  conviction  thereof 
■taatp  or  bniui.  in  all  cases  pay  to  the  party  aggrieved  double  the  value  of  the  difference 
between  the  actual  quantity  contained  in  such  keg,  barrel,  cask,  tierce, 
box,  hogshead,  or  in  whatever  the  same  may  be  contained,  and  the  net 
quantity  or  weight  for  which  the  same  may  have  been  sold,  and  for  the 
nrst  offense  be  subject  to  a  fine  not  less  than  twenty  nor  more  than 
sixty  dollars,  or  imprisonment  in  the  county  jail  not  less  than  thir^ 
nor  more  than  sixty  days;  and  for  the  second  offense  he  shall  be  subject 
to  a  fine  not  less  than  fifty  nor  more  than  two  hundred  dollars,  or  im- 
prisonment in  the  county  jail  not  less  than  thirty  or  more  than  ninety 
days,  or  both,  at  the  discretion  of  the  court;  and  for  the  third  offense 
he  shall  be  subject  to  a  fine  not  less  than  two  hundred  nor  more  than 
five  hundred  dollars,  or  imprisonment  in  the  county  jail  not  less  than 
ninety  days  nor  more  than  six  months.  The  ofiendmg  parties,  in  eveir 
instanoe,  to  pay  all  expenses,  prosecutions,  and  costs  of  court;  also  aU 
damajzes  whatever  sustained  by  the  a^rieved  parties,  who  shall  prose- 
cute lor  the  same. 

An  Aet  to  organise  and  disolpline  the  odlitia  and  rolnnteer  militia 
[Pkmed  md took ^tct March 2»,1B67.    UwoLOaLiL} 

POWEB  OF  SHERIVFB  AND  liAYOBS  IN  BIOTS,  ETO. 

J^j^fc^jj^  (230.)  Sec.  XXIV.  That,  in  cases  of  riot  or  insurrection,  if  any 
eompMiy,  etc.,  to  commandant  of  an  independent  or  volunteer  company,  or  any  command- 
y^Tog^i^m^  ant  of  a  squadron,  battalion,  regiment,  brigade  or  division,  shall  refuse 
tfon.  or  n^lect  to  appear  with  such  military  force,  at  the  time  and  place  as 

the  proper  sheriff  of  the  county  or  mayor  of  the  city  shall  direct,  such 
officer  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars  nor 
less  than  ten  dollars,  on  complaint  of  said  sheriff  or  mayor,  before  any 
court  having  competent  jurisdiction;  and  every  noncommissioned  offi- 
cer, musician  or  private,  who  refuses  or  neglects  to  turn  out  and  appear, 
immediately  on  being  notified  by  any  proper  officer  of  his  brigade,  shall 
be  fined  in  any  sum  not  exceeding  ten  dollars,  to  be  collected  as  herein 
provided;  the  aforesaid  fines,  when  collected,  shall  go  into  the  military 
fund :  Provided,  that,  in  all  cases  of  demand  or  requisition  for  a  mili- 
tary force  by  the  sheriff  or  mayor,  it  shall  be  by  application  to  .the  su- 

(«)  B«pealed.  Bupplied,  Sap.  SM. 
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perior  cominisdoBed  officer  in  rank  at  the  tame  present  in  the  oltj, 
town  or  coonty  where  snoh  serrice  is  required,  a 

COHHANBAKTS  TO  GALL  OUT  TROOPS. 

(231.)  Sso.  XXY.  Commandantsof  divisions,  brigades,  regiments,  TroopftotonoBt 
battalions,  squadrons  or  companies,  shall  have  power  and  are  hereby  SJ^SJ?*""' 
required  to  call  out  their  respectiye  commands  for  the  suppression  of  ' 

riots,  or  to  assist  civil  officers  m  the  execution  of  the  laws,  when  called 
upon  to  do  so  by  the  proper  authorities,  and  shall  be  fomished  with  Ammimitioii  p«id 
ammunition,  to  l>e  paid  for  out  of  the  county  treasury,  on  the  order  of  tnmjf  **"^ 
the  commanding  officer  of  such  military  force.  H 

PAY,  WHSN,  UNDBR  ORDER  OP  SHERIFP  OB  MAYOR. 

(232.)  Sxo.  XXYI.  All  commissioned  and  noncommissioned  offi-  pajwhsBMrriM 
cers,  and  each  and  every  member  of  any  independent  or  volunteer  com-  ^«  <**«  « 
pany,  shall  receive  one  dollar  and  fifty  cents  per  day,  or  one  dollar  and  «■•»«'• 

fifty  cents  per  night,  or  three  dollars  for  each  day  and  night  together, 
when  serving  under  the  order  of  a  sheriff  of  their  county,  or  the  order 
of  the  mayor  of  their  city,  to  suppress  riots,  mobs,  or  to  enforce  the 
civil  law,  to  be  paid  out  of  the  county  treasury,  on  the  order  of  the 
said  shenff  or  mayor  aforesaid,  a 

MISCELLANEOUS  CRIMES  AND  MISDEMEANORS. 
An  Act  to  preyent  and  pnnish  child  stealing. 
[AmmI  <md  took  ^eet  JTordk  t4, 1860.    57  mL  AU.  86.] 

(233.)  Seo.  I.  Be  it  enacted  hy  the  General  Auemhly  of  the  State  chfldi 
of  Ohio^  That  every  person  who  shall  maliciously  or  forcibly  or  fraud- 
ulently lead,  take,  or  carry  away,  or  decoy  or  entice  away,  any  child  under 
the  age  of  ten  years,  with  intent  unlawfully  to  detain  or  conceal  such 
child  ^m  its  parent  or  parents,  or  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  shall  upon  conviction  thereof  be  im- 
prisoned in  the  penitentiary  and  kept  at  hard  labor,  not  more  than  seven 
years' nor  less  than  one  year. 

(234.)  Seo.  II.  Every  person  who  shall  aid,  abet  or  procure  the  , 
commission  of  the  offense  defined  in  the  preceding  section  of  this  act, 
or  shall  knowingly  harbor  or  conceal,  with  intent  to  detain  from  its 
parent  or  parents  or  guardian,  any  child  under  the  age  of  ten  years,  so 
led,  taken,  carried,  decoyed  or  ienticed  away,  as  in  the  preceding  section 
specified,  shall  upon  conviction  thereof  be  imprisoned  in  the  peniten- 
tiary, and  kept  at  hard  labor,  not  more  than  seven  years  nor  less  than 
one  year.  ( 

Sso.  III.    This  act  shall  take  effect  on  its  passage. 

An  Act  to  ponished  bribery  in  oertaln  eaies. 
[Auwd  otMi  took  ^MXJTardk  19,  I860.    67  vol.  Acrf.  47.] 

(235.)  Sec.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  Staie  BribetyefogcM^ 
of  Ohio,  That  if  any  person  or  persons  shall  directly  or  indirectly  JJ^JliidlKwpw- 
promise,  offer  or  give,  or  cause  or  procure  to  be  promised,  offered  or  JJ^JJ?  *^  ^"^ 
given,  any  money,  goods,  right  in  action,  present,  reward,  or  any  other 
valuable  thing  whatever,  or  any  promise,  contract,  undertaking,  obliga- 
tion, or  security,  for  the  payment  or  delivery  of  any  money,  goods,  right 
in  action,  present,  reward,  or  any  other  valuable  thing  whatever,  to  any 
officer  or  public  agent  after  his  election  or  appointment,  and  eitiber  be- 
fore or  after  he  shall  have  qualified  as  such,  with  intent — 

1.  To  influence  his  vote  or  decision  on  any  question,  matter,  cause 
or  proceeding  which  may  then  be  pending,  or  may  by  law  be  brought 
before  him  as  such  officer  or  agent,  or, 

2.  To  induce  him  to  neglect  or  omit  the  performance  of  his  duty  as  { 
•Qoh  officer  or  agent,  or  to  perform  such  duty  with  partiality  or  fovoi, 

(a)  B«peaUd.  eo  t.  lU.   Snppltod,  Sap.  4S6. 
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or  in  oonsideration  of  luB  liaving  negleoted  or  omitted  the  performanoe 
of  Bueli  dntr,  or  of  his  baying  performed  it  with  partiality  or  faTor,  or 
3.  To  induce  him  to  giye,  procure  or  to  assist  to  procure,  or  in  col- 
sideration  of  his  haying  giyen,  procured  or  assisted  to  procure,  by  his 
act,  interest,  influence,  or  other  means  whateyer,  any  public  appoint- 
ment, office,  place  of  trust  or  profit,  or  any  perferment  or  emolument^ 
or  any  public  contract,  or  any  false  specification,  plan,  drawing,  certifi- 
cate, or  estimate  under  such  contract  Eyery  such  person,  and  the 
officer  or  agent  who  shall  in  any  wise  solicit,  accept  or  receiye  any  such 
money,  eoods,  right  in  action,  present,  reward,  or  any  other  yuuable 
thing  whateyer,  or  any  promise,  contract,  undertaking,  obligation  or 
security  for  the  pa3rment  or  deliyery  of  any  money,  goods,  right  in 
action,  present,  reward,  or  any  other  yaluable  thing  whateyer,  or  any 
part  thereof,  shall  on  conyiction  thereof,  be  punished  as  proyided  in  the 
second  section  of  this  act. 

UMb  (236.)  Seo.  II.     That  the  officer,  public  agent,  or  other  person  so 

conyicted,  shall  be  fined  not  less  than  the  amount  or  yalue  of  the  thing 
so  promised,  offered  or  giyen,  or  so  solicited,  accepted  or  receiyed,  nor 
more  that  three  times  such  yalue  or  amount,  or  be  imprisoned  in  the 
county  jail  not  more  than  thirty  days,  or  both;  and  if  a  public  agent 
or  any  officer,  other  than  a  state  officer,  be  so  conyicted,  he  shall  be 
immediately  remoyed  from  office  or  employment  by  order  of  the  court; 
proyided,  tnat  the  execution  of  such  order,  when  the  court  has  signed 
a  bill  of  exceptions,  shall,  on  motion  of  the  defendant,  be  suspended  until 
the  determination  of  an  application  for  a  writ  of  error,  but  not  longer 
than  thirty  days,  unless  such  writ  be  allowed. 

iMM.  (237.)  III.     The  word  "officer''  shall  be  held  to  include  all  state 

officers,  including  the  senators  and  representatiyes  in  the  general  assem- 
bly, all  county,  township,  city,  yillage,  school  and  other  officers  deriv- 
ing their  authority  under  the  constitution  or  laws  of  this  state,  and  the 
deputies  of  all  officers.  The  words  *' public  agent"  shall  he  held  to 
include  trustees,  commissioners,  architects,  superintendents,  engineers^ 
suryeyors,  and  all  other  persons  acting  in  a  subordinate  capacity,  ex- 
cepting contractors,  mechanics  and  laborers,  in  the  purchase,  laying 
out,  construction,  repair  or  management  of  any  pubhc  ground,  work, 
building,  improyement  or  institution. 

■mm.  (238.)  Seo.  IY.    AU  prosecutions  under  the  proyisions  of  this  act 

shall  be  by  indictment  before  the  court  of  common  pleas  in  the  oountj 
where  the  offense  shall  haye  been  committed. 

Of^djiny  to  be      (239.)  Seo.  Y.     This  act  shall  be  giyen  specially  in  charge  to  tht 

ckv«id  vpoB.  grand  jury  by  the  judges  of  the  courts  of  common  pleas,  but  no  prose- 
cution shall  be  instituted  under  it  unless  it  shall  be  commenced  withhi 
one  year  from  the  commission  of  the  offense. 

Sec.  YI.    This  act  shall  take  effect  on  its  passage. 


An  Aot  aupplementny  to  an  act  entitled  "an  aot  proriding  for  the  pnnlBhmtnt  of 
Crimea,"  passed  March  7, 1885. 

[Rmtd  md  tooi^ftot  Monk  20,  ISeO.  67  mL  fibK.  48.] 

Anon  Mi  pan.      (^^O  ^^^  ^'    ^^  erMcted  hy  the  General  Aumnhhf  of  ike  State  of 
"*"■**•  OhiOy  That  eyery  person  who  shall  willfully  and  mahciously  bum  or 

cause  to  be  burned  any  dwelling  house,  kitchen,  smoke  house,  shop, 
office,  bam,  stable,  storehouse,  warehouse,  still  house,  mill,  pottery,  or 
any  other  building  of  the  yalue  of  fifty  dollars,  or  any  ship,  boat,  or 
other  watercraft,  of  the  yalue  of  fifty  dollars,  or  any  goods,  wares,  mer- 
chandise, or  other  chattels  of  the  yalue  of  fifty  dollars,  which  shall  be 
at  the  same  time  the  property  of  such  person,  and  insured  against  loss 
or  damage  by  fire,  with  intent  to  prejudice  such  insurer,  eyery  nerson 
so  offending  shall  oe  deemed  guilty  of  arson,  and  upon  oonyiotion  tnereof 
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slia!!  be  imprisoned  in  the  penitentiary,  and  kept  at  bard  labor  not  more 
than  twenty  years,  nor  less  than  one  year. 

(241.)  Seo.  II.  That  if  any  person  sbaUwillfnlly  and  malicionsly  set 
fire  to  any  of  the  buildings,  watercraft  or  other  property  described  in 
tiie  foregoing  section  of  this  act,  and  which  shall  be  at  the  same  time 
the  property  of  such  person,  and  insured  against  loss  or  damage  by  fire, 
with  intent  to  bum  or  destroy  the  same,  and  with  intent  to  prejudice 
such  insurer,  every  person  so  o£fending  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof,  shall  be  imprisoned  in  the  pen- 
itentiary, and  kept  at  hard  labor  not  more  than  seven  years,  nor  less 
than  one  year.  ^ 

Sso.  III.   This  act  shall  take  effect  firom  and  after  its  passage. 

An  Aet  to  prerent  and  panish  malioioas  injuries  to  ohnroh  edifices,  school  houses, 
dwelling  houses,  and  other  buildings. 

[PkuMd  md  took  ^eet  Manih  24, 1860.    iTvoLBUU,  86.] 

(242.)  Seo.  I,  Be  it  enacted  hy  the  General  Assemhh/  of  the  State  lu)urtngorM* 
of  Ohio,  That  if  any  person  shall  willfully  and  maliciously  injure  any  ^  huiaiDi^ 
)hurch  edifice,  school  house,  dwelling  house,  or  other  building,  not 
being  his  own  property,  or  in  any  way  disfigure  the  same  with  paint 
er  otherwise,  or  deface  the  saihe  by  painting  thereon  any  obscene  words, 
figures  or  devices,  or  by  posting  thereon  any  paper  or  other  material 
b^uring  such  words,  figures  or  devices,  he  shall  be  punished  by  fine  not 
exceeding  one  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
not  exceeding  ninety  days,  or  both  said  punishments,  in  the  discretion 
of  the  court,  a 


CHAPTER  34. 

DEEDS,  MORTGAGES,  ETC. 


1.  Deeds  and  Other  Instmments  for  landi ;  how  14.  Iheaotof  Fabnianr24,1820,Mtoacknowl* 

executed  and  acknowledged.— What  of-  edgment  of  deeds,  continued  in  force  to 

fleer  may  take  acknowledgment,  and  the  Jannaiy  1, 1832. 

certificate  thereol  16.  So  much  of  first  eectlon  of  this  chi^ter  •■ 

i.  Deeds,  etc,  made  1^ husband  and  wife;  how  requires   certlflcaie  of  identity  to  ao* 

executed  and  acknowledged. — Separate  knowledgment,  repealed.— All  deeds,  eto.» 

examination  of  the  wife,  and  certificate  aclcnowledged  without  such  certillcate» 

thereoC  good  and  Talid. 

a.  Powers  of  attorney  tor  the  couTeyance  or  in-  16.  Acknowledgments  heretofore  certified  with* 

cumbrsnoe  of  tands  to  be  executed  and  out  the  seal  of  the  olfloer,  valid, 

acknowledged  in  the  same  manner  m  17.  Acknowledgments,  certified  prior  to  Uardi 

deeds.  9,  1835,  which  omit  to  state  that  th^ 

4.  Interest  of  wifo  may  be  directed  by  attorney  deed,  etc.,  was  read  or  contents  made 

in  Act.— Wifo  may  rsToke  power  of  attor-  known  to  the  wife,  are  valid, 

ney  before  salc^uch  revocation  not  el^  18.  Satisihction  entered  on  mortgage  or  record 

fectual  till  recorded.  operates  as  a  release  of  the  mortgage. 

a.  Deeds,  etc.,  executed  in  other  states  and  10.  Beoorder  to  leave  space  on  the  margin  to  en- 
countries,  in  conformi^  with  their  laws  ter  satis&ction. — How  such  satisihction 
or  laws  of  this  state,  valid.  entered. — Fees  of  recorder  therefor. 

t.  Powers  of  attorney  to  be  reccn^ed  belbre  sale  20.  Gonstmction  of  two  preceding  sections. 

or  deed,  etc,  by  virtue  thereot  21.  Beoord  of  patents,  copiee  and  exempUflca- 

7.  Prom  what  time  mortgages  to  take  effect.  tions.— llecorder's  fees. 

••  Otlter  deeds,  etc.,  not  recorded  within  six  22.  Copies  of  such  record ;  how  Ihr  evidence- 
months,  not  to  uikct  subsequent  pur-  Act  repealed. 

chaser  without  notice ;   but  when  re-  23.  Honey  paid  to  treasurer  of  state  upon  mort- 

corded  to  be  notice  eaged  premises,  the  governor  to  execute 

f .  Certain  temporary  leases  not  affected  by  this  deed  of  release. 

act.  24.  Lands  conveyed  to  state  for  benefit  of  canal 

la  Copies  firom  the  records  of  deeds;  how  for  ftind,  etc.,  reverting,  governor  to  execute 

evidence.  deed  of  release. 

11.  Deeds  heretofore  executed,  according  to  htw,  26.  In  case  of  foreclosure,  the  two  preceding  seo- 

valid.  tions  to  be  inoperative. 

IS.  Acts  repealed.  26.  Acknowledgment  before  consuls  in  foielgB 

IS.  Mortgage  first  delivered  to  recorder  to  have  places. 

pref^:ence.  27.  Deed  and  acknowledgment  upon  separale 

sheets. 

1  See  ftlf  0  ante  ieo.  177«  178. 
(«)  Bepealed.    Supplied,  Sup.  m. 
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28.  Separate  record  booki  to  be  kept  'ibr  deeds  89.  Wben  execntlre  ofBoere  maj  eoceeate  deedt  to 

and  mortgagee.  supply  ioet  ones. 

29.  How  indexed.  40.  W)iat  to  contain. 

80.  Sepealing  clause.  41.  Copies  certified,  eridenoe,  eto. 

81.  Told  deeds  of  agents  made  ralld.  42.  Fees  for  oopies. 

82.  Mortgagee  on  personal  pn^rty  Toid,  on-  43.  Act  repealed. 

MM,  etc.  44.  OouT^vanoe  I7  state  agents,  etc.,  how  signed 

and  wlu>«  dellTerod,  generally. 
MOBTOAOcs  AND  BILLS  or  SALS  or  nssoiTAL     46.  When  certificate  of  contract  is  lost. 

FBOPKETT.  46.  When  original  pttrchasers  hare  sold.  And  iw 

B8.  Where  to  be  deposited.  .^      «**~^  "l***®*  ^  _,      ^.  . 

84.  Filing  *' •  ~^^  purchaser  having  died. 

88.  When  mortgage  to  be  renewed.  48.  Errors  in  deed  of  stato  or  certUkato  of  par- 

36.  Oopies,  eto.,  eridenoe  of  filing.  ..   _   <*«»»  ^      .    ._^ 

87   Fees  of  clerk  ^*  Beqnisites  of  such  deeds. 

88!  Deposit  of  mortgage  with  ooonty  ivooitlers  fj.  Sale  of  Mercer  county  nserrolr  kndi. 

in  certain  oases.— Duly  of  recocder  of  JJ-  ?«a>rd  of  deeds. 

Hamilton  county ;  "*•  Actrepealea. 
88.  —And  of  Cuyahoga  county. 

An  Act  to  proTide  for  the  proof,  ftoknowledgment  and  recording  of  deeds  and  other 
instruments  of  writing.l 

[PkMMd  JUmary  22, 1881.    Took  ^tct  Jmm  1,  imi.     29  vol.  AU.  846.] 

Deeds  and  other  (1^  Sbotion  I.  Beit  enacted  hy  the  Cfenerdl  Auemhhf  of  the  State 
ianS°]£w  «nh  9f  Ohio,  That  when  any  man,  or  unmarried  womaai,  above  the  age  of 
SSrtodMd!"       I^^oenty-ovi/e  yearly  *  •  shall  execute,  within  this  state,  any  deed,  mortgage, 

1  This  act  did  not  in  faot  take  effeot,  bo  far  as  regards  the  acknowledgment  of  deeds, 
eto.,  until  the  first  day  of  January,  1882.    See  sec.  (14)  of  this  Chapter. 

2  The  age  of  majority  is  now  fixed  at  eighteen  years  for  females :  for  which,  see 

IlTFAVTS. 

8  TK9  €Ued»  of  in/ania:  There  does  not  seem  to  be  any  well  settled  rule  by  which 
to  detormine  what  deeds  of  an  infant  are  yoid  and  what  viodable.  It  is  said  that 
fuch  as  do  not  derire  their  efficacy  from  delirery  only,  are  yoid.  Upon  this  princi- 
ple it  has  been  held  that  an  infant's  power  of  attorney,  conreying  no  present  inter- 
est, is  absolutely  void.    Latorenee'a  Umee  y.  MeArter,  10  Ohio  Rep.  37,  42. 

In  St.  Clair**  heirs  y.  Smith  &  Milligan,  3  Ohio  Eep.  355,  365,  it  was  held  that  in- 
fante are  not  capable,  in  law,  of  making  coyenante  to  bind  themselyes,  and  that  a 
court  of  chancery  could  not  decree  them  to  convey  with  coVenante. 

In  Hughe*  y.  WatsoUf  10  Ohio  Rep.  127, 133,  it  was  held  that  a  deed  executed  by 
husband  and  wife,  the  wife  being  less  than  eighteen  years  of  age,  under  the  statute 
of  1805,  which  authorised  husband  and  wife, "  she  being  not  less  than  eighteen  yean 
of  age,"  to  execute  conyeyanoes,  wae  as  to  her  **  yoid,  or  at  least  voidable,"  and  did 
not  bar  dower.  That  she  had  no  capacity  to  execute  the  deed  except  under  the 
statute,  because  she  was  a /erne  covert,  and  that  she  had  no  capacity  under  the  sUtute 
because  she  was  not  eighteen  years  of  age. 

The  weight  of  authority  seems  to  be  that  an  infant's  deed  for  the  eonveyance  of 
land  is  not  void,  but  valid  to  vest  the  title  in  ths  grantee  until  the  deed  is  disaf- 
firmed hythe  infant  after  coming  of  age.  Drake  v.  Banuejf,  5  Ohio  Rep.  251 ;  Oret" 
einger  v.  Welehf  15  Ohio  Rep.  156,  191.  And  this  is  so,  even  as  to  the  deed  of  an  in- 
tBAt/eme  covert.     Card  v.  Pattereon,  5  Ohio  St.  Rep.  319. 

The  dieoMrmanee  of  deedt  of  infante  after  coming  of  full  age  :  After  an  infant  eomet 
of  age  he  has  all  the  time  in  which  to  disaffirm  the  deed,  that  may  run  before  the 
•totuto  of  limitotions  takes  effect.     Drake  v.  Rameey;   Creeeinger  v.  Welch,  19&. 

Instituting  an  action  of  ejectment  for  the  land  avoids  the  deed.  And  it  is  said 
that  an  entry  upon  the  land,  or  an  effort  to  restore  parties  to  their  original  condition, 
or  any  act  manifesting  unequivocally  the  intention  to  disaffirm,  would  render  the 
avoidance  of  the  deed  effectual.  Drake  v.  Rameey,  eupra,  A  subsequent  conveyance  is 
an  effectual  disaffirmance.  /6.;  Oesnn^er  v.  Welch,  eupra.  To  file  a  petition  for  dower. 
Is  a  sufficient  avoidance  of  the  deed  as  to  the  wife.  Hughee  v.  Wateon,  10  Ohio  Rep. 
127.  Refunding  the  purchase  money  is  not  a  condition  precedent  to  a  disaffirmance. 
Oreeeimger  v.  Welch,  eupra,  194. 

The  oonfirmation  of  infante*  deede  after  coming  of  full  age:  A  coniirmation  may  be 
inferred  u'om  either  an  express  recognition  of  the  validity  of  the  deed,  or  from  any 
act  done  under  a  knowledge  of  his  righto,  ^hich  demonstrates  a  willingness  to  be 
bound  by  the  contract;  or  by  continuing,  aftor  acquiring  such  knowledge,  to  enjoj 
any  benefit,  profit  or  privilege  under  the  contract.    Drake  v.  Rameey,  eupra,  254. 

Lapse  of  time  aftor  the  age  of  majority  may  ftimish  evidence  of  acquiescence,  and 
thus  tond  to  confirm  the  title,  but  of  itself  do^  not  destroy  the  right  to  avoid  the  deed. 
Ih.  254.  But  if,  in  the  meantime,  he  has  shown  a  manifest  intention  to  confirm  the 
deed,  that,  in  connection  with  the  lapse  of  time,  though  less  than  twenty-one  years, 
will  amount  to  a  confirmation.     Creeeinger  v.  Welch,  eupra,  195. 

Where  an  infant  purchases  land  at  an  administrator's  sale,  for  the  administrator 
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or  other  instnuneiit  of  writiDg,  by  which  any  land,  tenement,  or  heredit- 
ament, shall  be  conveyed,  or  otherwise  affected  or  incumbered  in  law, 
such  deed,  mortgage,  or  other  instrument  of  writing,  ^  shall  be  signed 
and  sealed  ^  by  the  grantor  or  grantors,  maker  or  makers,  or  [and]  such 
signing  and  sealing  shall  be  acknowledged  by  such  grantor  or  maker  in 
the  presence  of  two  witnesses,'  who -shall  attest  such  signing  and  seal- 

imd  immediatelj  evnrtjB  to  him,  he  can  not  disaffirm  snoh  sale  on  arriving  at  full 
ago^  as  Uiongh  the  lands  belonged  to  him.  The  law  is  perfeetlj  settled  that  an  in- 
fiuit  may  absolutely  and  irreyooably  execnte  a  power,  either  by  absolute  deed,  or 
otherwise,  as  fully  and  eSeotoally  as  an  adult.    Sheldon  r.  Neicton,  3  Ohio  St.  Rep.  495. 

t  The  words,  *'  or  other  instrument  of  writing,"  would  inolnde  all  leases  {Athimon't 
le$we  y.  Dailey,  2  Ohio  Rep.  212),  were  they  not  oontrolled  by  the  ninth  section  of 
this  Chapter. 

iSealt:  A  scrawl  seal  to  a  deed  does  not  seem  to  haye  been  anthorized  by  statute, 
until  the  act  of  February  11, 1805  (Chase,  501),  which  took  effect  June  1, 1805.  The 
aet  of  Noyember  27, 1800  (Cbaee,  287),  which  allowed  a  serawl  to  be  affixed  to  eertain 
instruments,  expressly  excepts  deeds,  bonds  and  powers  of  attorney,  for  the  oenyey- 
anoe  of  real  estate,  and  wills.  Byer  since  June  1, 1806,  a  scrawl  seal  to  a  deed  hat 
bisen  alike  yalid,  as  a  seal  of  wax  or  wafer.    See  Skals,  for  the  law  now  in  force. 

An  instrument  of  writing  duly  acknowledged,  but  without  being  sealed  by  the 
sheriff,  giyen  to  a  pnrol:tftser  on  a  sale  in  partition,  is  insufficient;  and  the  addition 
of  a  seal  many  years  after,  without  another  acknowledgment,  will  not  make  it  ayail- 
able  in  a  court  of  law,  to  protect  the  purchaser  in  an  action  of  ejectment  brought  by 
one  entitled  to  the  estate.     MerriO^B  Umee  y.  Home,  5  Ohio  St.  Rep.  308. 

An  instrument  intended  for  a  mortgage,  but  defeotiye  because  not  under  seal, 
though  otherwise  duly  executed  and  recorded,  creates  no  lien  in  fayor  of  the  intended 
mortgagee  as  against  an  assignee  under  a  general  assignment  subsequently  made  for 
the  benefit  of  creditors,  although  the  assignee  had  full  notice  of  such  intended  mort- 
gage.    ErtDin  et  al,  y.  Shuey,  8  Ohio  St.  Rep.  509. 

S  Witmettee  :  From  1787  to  1795.— The  ordinance  of  July  13th,  1787  required  tw© 
witnesses  to  a  deed.  The  ordinance,  so  far  as  it  related  to  this  subject,  continued  in 
force  until  August  1, 1795. 

From  1795  to  1805.~From  August  1, 1795,  until  June  1, 1805,  a  deed  was  yalid  with- 
out any  subscribing  witness,  if  acknowledged  by  the  g^rantor.  Chase,  167,  342, 484; 
Leeaee  of  Moore  v.  Vanee,  2  Ohio  Rep.  1 ;  see  Leeeee  of  Allen  T.  Parieh,  3  Ohio  Rep.  107. 

From  1805  to  1860. — ifyer  since  June  1, 1805,  two  witnesses  haye  been  required  to 
a  deed  to  render  it  yalid.  Chase  484, 1041, 1139:  (hurder  et  al.  y.  Oraham,  1  Ohio 
Rep.  330,  348. 

It  may  be  proper,  howeyer,  to  mention,  that  by  an  act,  passed  February  4, 1828, 
(Ckaee  1588),  it  was  proyided  that  deeds  executed  prior  to  the  Ihrst  day  of  January, 
1808,  and  acknowledged  according  to  the  laws  in  force  at  the  time  of  the  acknowl- 
edgment, which  had  not  subscribing  witnesses  thereto,  should  be  yalid,  the  same  at 
if  they  had  subscribing  witnesses ;  but  so  as  not  to  affect  the  title  of  any  one  to  lands 
legally  acquired  under  the  laws  existing  when  such  title  was  acquired.  Perhaps  this 
law  was  a  nnlHty.  It  was  r^>ealed  June  1, 1831 ;  for  which  see  twelfth  seotion  of 
this  Chapter. 

A  deed  can  not  be  impeached  by  showing  that  one  of  the  subscribing  witnesses  was 
at  the  time  of  its  execution  and  continues  to  be  incompetent,  on  account  of  interest, 
to  testify  as  to  its  execution.    Johneon  et  al,  y.  Turner,  7  Ohio  Rep.,  p.  2,  216. 

A  deed,  attested  by  one  witness,  when  two  are,  by  law,  required,  may  transfer  an 
equitable  estate,  and  may  be  eyidenoe  of  a  contract  which,  under  proper  cironmstanes, 
would  be  enforced  in  chancery ;  but  the  legal  estate  does  not  pass  by  it.  Comder  et 
oL  y.  Graham,  1  Ohio  Rep.  330 ;  Leeeee  of  PdttermmT.  Peaee  et  al.,  5  Ohio  Rep^  190 ;  Barr 
T.  Hateh  et  qL,  3  Ohio  Rep.  527;  WaUaee'e  leeeee  y.  Minor,  7  Ohio  Rep.,  pt.  1,  251 ; 
WhUe  y.  Denman,  16  Ohio  Rep.  59.  The  offieial  signature  of  the  jnstice  of  the  peace 
to  his  certificate  of  acknowleagment  will  not  answer  a  double  purpose  and  supply  the 
deficiency  in  the  attestation.  WhUe  y.  Denman,  1  Ohio  St.  Rep.  110.  A  coyenant  of 
warranty  in  such  a  deed  will  not  estop  the  grantor  from  setting  up  his  legal  title  at 
law.    Leeeee  of  PaUereon  y.  Feaee  etal.,b  Ohio  Rep.  190. 

A  deed  to  county  commissioners  was  made  in  the  usual  form,  but  without  attesting 
witnesses,  and  contained  a  proyiso,  that  the  erant  was  made  "upon  this  expre&s  con- 
dition, and  no  other,  that  the  jail,  when  built,  should  be  built  on  the  lot"  conyeyed. 
A  jail  was  erected  and  used  aa  such,  when  an  action  of  ejectment  was  brought  by  the 
hairt  of  the  grantor  against  the  county  commissioners.  It  was  held  that  the  deed 
pathorized  the  commissioners,  by  implication,  to  enter  and  erect  a  jail ;  and  haying 
Bade  use  of  it  for  no  other  purpose,  no  right  of  entry  for  a  departure  from  the  Ueenee 
liad  aoorued  to  the  heirs  of  the  grantor.  SulHvant*e  neire  y.  Commieeionert  of  Dranklm 
Cb.,  8  Ohio  Rep.  89.  See  comments  of  Lane,  C.  J.,  in  the  case  of  Pattereon*t  leeeee  r. 
Peaie  et  al.,  5  Ohio  Rep.  190. 

Where  a  subscribing  witness  to  a  deed  or  other  instrument  of  writing  residef  b^- 

VoL.  I.— 81 
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What  officer  may  iDg,  and  Subscribe  their  names  to  sttcb  attestation,  ^  and  such  singing 
Swot  Md  Sew-  *^d  sealing  shall  also  be  acknowledged  *  by  such  grantor  or  grantors, 
ttflcate  tbenot  maker  or  makers,  before  a  judge  of  the  supreme  court  or  of  me  court 
of  common  pleas,  a  justice  of  the  peace,*  notary  public,  mayor,*  or 
other  presiding  officer  of  an  incorporated  town  or  city,  who '  shall  cer- 
tify such  acknowledgment  ^  on  the  same  sheet  on  which  such  deed,  mort- 
gage,  or  other  instrument  of  writing  may  be  printed  or  written;  and 
shall  aho  certify  that  he  u  satisfied^  from  personal  knowledge,  or  from 
the  testimony  of  some  witness  (naming  him'),  that  the  person  or  per- 
sons making  such  acknowledgment  is,  or  are,  the  person  or  persons  whom 
they  represent  themselves  to  be;"^  and  shall  subscribe  his  name  to  such 
certificate.  ® 

Tona  Che  reach  of  the  prooeN  of  court,  the  rule  seems  to  be  that  his  handwriting  may 
be  proTod.  Biekardt  y.  S^gr  et  al.,  8  Ohio  8t.  Rep.  587 ;  Clark  r.  Boyd,  2  Ohio  Rep.  6oL 

1  The  attettatitm  that  the  deed  was  "  sealed  and  deliyered,"  in  presence  of  the  sab* 
■cribing  witnesses,  is  sufficient.    Fo§dick*9  leteee  y.  Bi$k,  15  Ohio  Rep.  84. 

S  An  acknowledgment  of  a  dee'd,  is  not  a  part  of  the  deed  itself;  it  is  re<|Qired  only 
as  eyidenoe  of  its  execution,  or  as  anthority  for  registration.  In  Ohio  it  is  required 
in  deeds  executed  by  married  women  as  eyidence  of  their  sealing  and  qf  freedom 
ft*om  restraint,  and  is  for  their  protection.     Fotter't  leasee  y.  i>ennwon,  9  Ohio  Rep.  121. 

The  time  at  which  the  acknowledgment  is  taken  is  immaterial,  proyided  it  be 
after  the  deed  is  made  and  before  suit  brought.  If  it  appears  that  the  acknowledg* 
ment  was  taken  after  the  execution  of  the  deed  and  before  suit  brought,  the  deed  will 
be  admissible  in  eyidence  although  a  clerical  omission — such  as  the  omission  to 
fill  a  printed  blank  certificate  of  acknowledgment — makes  the  date  of  the  acknowl* 
edgment  seem  to  be  prior  to  the  execution  of  the  deed.  -  Fi$ker  y.  Buteher,  19  Ohio 
Rep.  406. 

8  In  Ontmhauffh  etaLr»  Kuqler  et  al.  2  Ohio  St.  Rep.  873,  an  acknowledgment  of  • 
.    deed  in  Hamilton  county,  before  a  justice  of  the  peace  of  Clermont  county,  was  hel4 
yalid,  as  to  the  anthority  of  the  officer,  upon  the  strength  of  Moore  y.  Vance,  1  Ohie 
Rep.  1,  and  Kineman  y.  LoomU  ei  aL,  11  Ohio  Rep.  475,  479. 

i  An  acknowledgment  of  a  deed  before  a  mayor  without  the  limits  of  his  city,  i^ 
yalid.     Moore  y.  Moore' 9  Ueeee,  8  Ohio  St.  Rep.  154. 

A  deed  under  which  lands  haye  been  claimed  forty  years,  purporting  to  be  exeouter^ 
before  the  mayor  of  Georgetown,  though  without  coyenants,  seal  of  the  mayor,  oi 
certificate  that  he  was  the  officer  he  claims  to  be,  can  not  be  objected  to  by  the  yende« 
as  a  substantial  defect  in  the  title.    Broton  y.  Witter,  10  Ohio  Rep.  142. 

A  If  a  person  taking  the  acknowledgment  of  a  deed,  giyes  himself  no  official  chai 
aoter,  eitber  in  the  body  of  the  certificate,  or  at  the  end  of  his  signature,  or  other 
wise,  the  acknowledgment  is  invalid.  Leuee  of  Johneon  y.  ffainee,  2  Ohio  Rep.  5i  . 
If  a  copy  of  such  deed  and  informal  acknowledgment,  certified  by  the  recorder,  !» 
offered  in  eyidence,  parol  proof  will  not  be.  receiyed  of  the  official  character  of  the 
person  signing  the  acknowledgment.  QueeHon — Whetiier  such  proof  would  haye  been 
admitted  if  the  original  deed  had  been  produced?    Id,  lb. 

If  the  justice,  tiucing  the  acknowledgment,  has  described  himself  in  the  body  of 
the  certificate  as  a  justice  of  the  peace,  it  is  unnecessary  to  add  his  official  title  to 
his  signature.    Brown  y.  Farran,  3  Ohio  Rep.  140. 

If  the  officer^  taking  the  acknowledgment,  describes  himself  as  an  officer,  and  the 
law  authorizes  such  officer  to  take  the  acl^nowledgment,  the  acknowledgment  will  be 
sufficient,  although  he  does  not  specifically  state  that  he  is  authorised  by  law  to  take 
acknowledgments.    Leeeee  of  Livingelon  y.  McDonald,  9  Ohio  Rep.  168. 

But  if  the  officer  be  one  not  known  to  our  laws,  the  record  of  a  deed  purporting  to 
be  acknowledged  before  him  is  not  admissible  in  eyidence,  unless  his  authority  be 
shown.     The  leeeee  of  DeSeaond  ei  al.  y.  Ouloer  et  al.,  10  Ohio  Rep.  189. 

Where,  in  a  certificate  of  the  acknowledgment  of  a  mortgage,  the  officer  taking  it 
described  himself  as  "a  justice  of  the  peace  in  and  forsoMi  oonnty,"  no  particular 
county  being  named  in  the  certificate  or  its  caption — ^the  blank  for  the  county  not 
being  filled---but  in  the  body  of  the  mortgage  the  grantors  and  grantee  were  both  de- 
scribed as  of  a  particular  county,  and  no  other  county  was  named  therein,  it  was  held 
that  the  mortgage  was  yalid.    Beekel  y.  Pettierew  etaL,ii  Ohio  St  Rep.  247. 

0  If  the  certificate  of  acknowledgment  does  not  name  the  grantcr,  as  where  the 
blank  for  his  name,  in  a  printed  form,  was  not  fiUed,  the  deed  yests  no  legal  intereat 
in  the  grantee.    Smith**  leeeee  y.  Hunt,  18  Ohio  Rep.  260. 

7  That  part  of  the  aboye  section  in  italic  (which  requires  a  certificate  of  the  iden- 
tity of  the  grantor),  was  repealed,  January  29, 1833,  and  it  was  then  declared  that 
all  deeds  before  acknowledged,  which  omitted  that  certificate,  should,  notwithst^td- 
ing,  be  yalid.    See  section  (15)  of  this  Chapter. 

8  The  certificate  need  not,  it  seems,  be  under  the  official  seal  of  the  officer  if  ht 
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(2.)  Sec.  II.  That  wlien  a  husband  and  wife,  she  being  eighteen  Dead*,  2^»  »»*»<^ 
years  of  age,  ^  or  upward,  shall  execute,  within  this  state,  any  deed,  ^  how  exerat- 
mortgage,  or  other  instrument  of  writing,  for  the  conveyance  or  incum-  Jj JJ^  •cknowi- 
brance  of  the  estate  of  the  wife,  ^  or  her  right  of  dower*  in  any  land, 

hare  one,  eren  though  he  be  a  notary.  Fund  0omm%»$%oner9  of  Muakingum  County  t. 
Glam  ei  aL,  17  Ohio  Rep.  542.  Bat  quere — will  the  reasoning  by  which  this  holding 
was  arrired  at,  be  good  as  to  notaries,  nnder  the  present  aet  defining  their  duties  and 
powers.    See  Notabiis  Pubuo  section  (19)  note,  page  876. 

See  note  to  seotion  (16)  of  this  Chapter. 

Prior  lawi  m  regard  to  the  acknowledgment  of  deede^  ete,,  executed  toUhout  the  wife  : 

Prom  1787  to  1795.  The  ordinance  of  1787  required  deeds  ''  to  be  acknowledged,  or 
the  exAoution  thereof  duly  prored,  and  recorded,  within  one  year  after  proper  magis- 
trates, eourts,  and  registers  should  be  appointed  for  that  purpose." 

The  ordinance  so  far  as  related  to  this  subject,  was  abrogated  by  act  of  June  18^ 
1795,  which  took  effect  August  1, 1795.  Chase  167 ;  Moore  t.  Vanoe,  1  Ohio  Rep.  1 ; 
Allen  T.  Parish,  8  Ohio  Bep.  107. 

Prom  1795  to  1798.  By  the  act  of  June  18, 1795,  deeds  were  required  to  be  acknowl- 
edged by  one  of  the  grantors,  or  prored  by  one  or  more  of  the  subscribing  witnesses, 
before  one  of  the  judges  of  the  general  court,  or  before  one  of  the  justices  of  the 
court  of  common  pleas  of  the  county  in  which  the  land  was  situate.  Under  this  law, 
it  does  not  seem  necessary  that  there  should  be  both  proof  of  the  execution  of  the 
deed  and  acknowledgment  before  the  officer;  either  is  sufficient.  Moore  t.  Vance,  1 
Ohio  Bep.  1 ;  and  see  AUen  y.  Parieh,  3  Ohio  Bep.  107.  This  law  further  provided, 
that  if  tne  grantor  or  witnesses  were  dead,  or  could  not  be  had,  the  judges  of  the 
general  court,  or  any  justice  of  the  common  pleas  of  the  county  where  tiie  lands  were 
situate,  might  take  the  examination  of  any  witness  or  witnesses,  on  oath,  to  prove 
the  handwriting  of  the  deceased  subscribing  witness  or  witnesses ;  or  if  such  proof 
eould  not  be  had,  then  to  prove  the  handwriting  of*  the  grantor.  Upon  certmcate 
thereof,  the  deed  could  be  admitted  to  record.  See  comments  of  Sherman,  J.,  upon 
the  law  of  1795,  8  Ohio  Bep.  128. 

Prom  1798  to  1805.  The  law  thus  remained,  as  above  mentioned,  until  May  1, 1798 
(Chase,  210),  when  it  was  ftirther  provided  that  acknowledgments  might  be  taken  by 
justices  of  the  peace  as  well  as  judges  of  the  territory,  and  justices  of  the  common 
pleas.  This  law  made  no  alteration  in  the  former  laws,  except  to  extend  the  power 
of  taking  acknowledgments  to  justices  of  the  peace.    AUen  v.  Parith,  8  Ohio  Bep.  107. 

January  20, 1802  (Chase,  843),  deeds  were  au^orixed  to  be  acknowledged  before  a 
Justice  of  the  common  pleas  or  of  the  peace,  of  any  county  in  the  tendtory ;  and 
inch  acknowledgments  were  declared  to  have  like,  effect,  as  though  made  in  the  same 
county  in  which  the  lands  were  situate.    The  law  thus  remained  until  June  1, 1805. 

Prom  1805  to  1859.  From  June  1, 1805,  until  May  1, 1818,  deeds  were  required  to 
be  acknowledged  or  proved  by  the  subscribing  witnesses,  before  a  judge  of  the  court 
of  common  pleas,  or  a  justice  of  the  peace  in  any  coun^  in  the  state.  Chase,  484, 
1041. 

From  May  1, 1818,  to  January  1, 1882,  deeds  were  required  to  be  acknowledged 
before  a  judge  of  the  court  of  common  pleas,  or  a  justice  of  the  peace,  who  should  ^ 

certify  the  acknowledgment  on  the  same  sheet  on  which  the  deed  was  written  or 

frinted,  by  subscribing  his  name  to  the  certificate  of  acknowledgment  (Chase,  1041, 
139, 1618,  and  the  14th  and  16th  sections  of  this  Chapter);  or  if  the  deed  was  exe- 
ented  between  the  first  day  of  June,  1831,  and  the  first  day  of  January,  1882,  it  would 
be  valid  if  acknowledged  in  the  mode  directed  by  the  1st  and  15th  sections  of  this 
Chapter. 

An  act  was  passed,  January  23, 1887  (35  y.  Stat.  6),  in  which  it  was  declared,  that 
acknowledgments  of  deeds,  etc.,  taken  and  certified  by  the  mayor  of  the  town  of 
Cincinnati,  between  the  10th  day  of  January,  1815,  and  the  5th  day  of  February,  1819, 
should  be  admitted  in  evidence  to  the  same  extent,  as  if  the  mayor  had  been  specially 
authorised  by  the  act  of  incorporation  to  take  and  certify  acknowledgments ;  the  ac^ 
however,  not  to  operate  upon  any  suit  then  pending  or  before  determined,  in  which 
the  validity  of  tne  acknowledgments  had  oeen  or  might  thereafter  be  drawn  in 
question. 

See  note  to  section  438  of  the  code,  for  decisions  in  regard  to  official  deeds. 

I  See  note  8  nnder  preceding  section. 

S  A  feme  covert,  owner  of  the  fee  of  land,  does  not  pass  her  title  by  a  deed  executed 
tj  herself  and  husband,  unless  she  joins  him  in  the  granting  part  of  the  deed.  iW» 
•eU  V.  Oothom  and  wife,  17  Ohio  Bep.  105.  Where  the  wife  is  named  only  in  the  testa- 
tum clause,  as  relinquishing  her  dower,  the  deed,  though  duly  executed  and  acknowl- 
edged, operates  only  upon  her  dower,  and  will  not  pass  any  separate  interest  of  the 
wife  in  the  land.  Poeter**  leeeee  v.  Dmniton,  9  Ohio  121 ;  OineinnoH  v.  Lemee  of  Neu>eU'$ 
heire,  1  Ohio  St.  Bep.  37.    Though  it  was  the  intention  of  husband  and  wife  to  ext- 

*  Bee  note  *  on  next  page. 
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tenement  or  hereditament,  situate  within  this  state ;  such  deed,  mort- 
gage, or  other  instrument  of  writing,  ^  shall  he  signed  and  sealed  ^  hj 
Uie  hushand  and  wife;  and  such  signing  and  sealing  shall  be  attested 
and  acknowledged,  in  the  manner  prescribed  in  the  first  section  of  this 
act:'  and,  in  addition  thereto,  the  officer,  before  whom  such  acknowl- 
Ropuato  examia-  ment  shall  be  made,  shall  examine  the  wife,  separate  and  apart  from 
a^^tttolto  ^'  ^®^  husband,  and  shall  read,  or  otherwise  make  known  to  her,  the  con- 
umivoi:  tents  of  such  deed,  mortgage,  or  other  instrument  of  writing;  and  if, 

upon  such  separate  examination,  she  shall  declare  that  she  did  Yolun- 
tarily  sign,  seal,  and  acknowledge  the  same,  and  that  she  is  still  satis- 
fied therewith,  such  officer  ^  shall  certify  such  examination  and  declara* 
tion  of  the  wife,^  together  wit^  the  acknowlegment,||  as  aforesaid,  on 

eate  a  deed  oonyejing  the  wife's  fee,  a  oonrt  of  chancery  will  not,  as  against  the  wife, 
eorreot  the  mistake  in  the  instrnment  which  fails  to  oonvey  such  fee,  and  compel  the 
ezeontion  of  a  perfect  deed.  PureeU  ▼.  Ookhom  and  vn/e,  tttpra,  A  deed  of  hnsband 
and  wife  which)  through  a  clerical  error,  omits  their  names  in  the  granting  daose, 
can  not  be  corrected  as  against  the  wife.  Carr  v.  WiUianUf  10  Ohio  Rep.  2^5.  See 
also  Davenport  y.  Sovil*»  ioidow  and  keirt,  6  Ohio  St.  Rep.  466,  where  the  conrt  refuse 
to  reform  a  mortgage,  as  against  the  wife,  which  hy  mistake  of  all  parties  described 
lands  the  mortgager  never  claimed  to  own. 

*  All  that  the  statute  requires  of  a  married  woman  in  order  to  oonvey  her  own  estate 
or  her  dower  interest,  is  that  she  should  join  with  her  husband  in  the  granting  part 
of  the  deed.  If  she  do  this,  her  dower  will  be  thereby  barred  without  express  words 
for  that  purpose.    Smith  y.  BaMdUf  16  Ohio  Rep.  191,  232. 

A  deed  commenced  thus:  ''^his  indenture  made,"  eto^  ''between"  8.  MV,  and 
C,  "  his  wife,  of  the  first  part,  and  the  bank  of  the  United  States  of  the  second  party 
witnesseth :  That "  S.  M.,  f  omitting  the  wife)  "  for  and  in  consideration,"  eto.,  "  hath 
sold,"  etc.,  running  througn  all  the  operative  parts,  as  the  single  act  of  the  husband, 
6.  M.,  and  concluded  thus :  "  In  witness  whereof,  said  S.  M.  and  C.  hare  hereunto 
set  their  hands  and  seals."  The  deed  was  signed  and  duly  acknowledge  by  tho 
husband  and  wife.  It  was  held,  that  as  the  deed  contained  no  words  applicable  to 
her  estate,  or  that  erinced  her  intention  to  conyey,  the  wife  was  not  concluded  by  ity 
and  yas  entitled  to  dower.  It  can  not  be  imputed  as  a  fraud  for  the  wife  to  remain 
passive  and  permit  the  grantee  to  be  imposed  upon  by  her  acknowledgment  of  such  a 
deed.  McFarland  v.Febigtr'*  kein  M  al,,  7  Ohio  Rep.  (part  1),  194.  This  decision 
as  to  the  insufficiency  of  the  deed  to  bar  dower,  was  followed  in  Carter  t.  Ooedm,  S 
Ohio  St.  Rep.  78. 

1  See  note  1,  p.  469. 

t  See  note  2,  p.  459. 

s  See  note  8,  p.  459,  and  notes  1,  2,  3,  4,  p.  469. 

4  See  note  5,  p.  460. 

6  This  act  does  not  require  the  officer  taking  the  acknowledgment  of  a  married  wo- 
man, to  certify  that  he  read  or  otherwise  made  known  to  her  the  contents  of  the  deed. 
The  statute  simply  requires  the  officer  to  certify  the  "  examination  and  declaratioa 
of  the  wife."  Tnese  requirements  are  suffieiently  complied  with  in  the  following  eer- 
tifleate  under  this  act:  "  The  said  Maria  being  by  me  examined  separate  Arom  her 
husband,  declared  that  she  signed  the  same  of  her  own  free  will  and  accord."  Card 
T.  PaUermm  et  al.,  5  Ohio  St.  Rep.  S19. 

li^or  and  other  knee  in  regard  to  the  aehno%9t$dffmemt  hjf  hmtbcmd  and  ioi/e, — ^By  a  heal- 
tag  statute  of  January  29, 1838,  for  which,  see  section  16  of  this  Chapter,  and  note 
tlMreto,  deeds  theretofore  acknowledged,  which  had  not  the  seal  of  the  officer  annexed 
to  his  certificate  of  acknowledgment,  were,  notwithstanding  such  omission,  rendered 
ralid. 

A  healing  statute  was  also  passed  March  9, 1835,  for  which  see  section  17,  of  thii 
Chapter,  rendering  valid  acknowledgments  theretofore  taken,  which  omit  to  state  that 
the  officer  read  or  made  known  to  the  wife  the  eontents  of  the  deed  before,  or  at  the 
time  of  the  acknowledgment. 

The  following  laws  must,  therefore,  be  considered  as  modified  by  these  two  statntee. 

By  an  act  which  took  efiect  August  16, 1795  (Chase,  186),  the  wife  not  being  less 
than  twenty-one  vears  of  age,  was  authorised  with  her  husband  to  execute  deed** 
For  this  purpose  the  wife,  after  signing  the  deed,  was  reauired  to  acknowledge  it  b«« 
fore  one  of  tne  judges  of  the  general  court,  or  a  justice  ot  the  court  of  common  pleaa, 
of  and  for  the  county  in  which  the  lands  were  situate.  The  officer  was  required  to 
examine  the  wife  separate  and  apart  from  her  husband,  and  to  read  or  otherwise  make 
known  to  her  the  full  contents  of  the  deed ;  and  if,  upon  such  examination,  she  de« 

I  See  note  6  on  page  460. 
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such  deed,  mortgage,  or  other  instrument  of  writing,  and  subscribe  his 
name  thereto,  f  | 

elared  that  sbe  did,  Tolnntarily,  and  of  her  own  trte  will  and  aooord,  seal,  and,  aa  her 
act  and  deed,  deliver  the  same,  without  any  coercion  or  compulsion  of  her  husband, 
*he  deed  should  be  deemed  ralid  ;  provided,  the  officer  taking  such  acknowledgment 
ffaoald,  under  his  hand  and  seal,  eertifj  the  same  upon  the  back  of  tiie  deed.  The 
•totute  is  cited  and  commented  upon,  in  the  case  of  Alien  v.  iVzmJk,  8  Ohio  Rep.  107. 

May  1, 1798  (Chase,  210),  acknowledgments  were  authorised  to  be  taken  in  the  maa- 
fter  above  mentioned,  by  Justices  of  the  peace,  as  well  as  judges  of  the  territory  and 
justices  of  the  common  pleas.    8  Ohio  Bep.  107. 

January  20, 1802  (Chase,  848),  deeds  were  authorised  to  be  acknowledged  before  a 
justice  of  the  common  pleas  or  of  the  peace,  of  any  county  in  the  territory ;  and  such 
acknowledgments  were  declared  to  have  like  effect  as  if  made  in  the  county  where 
the  lands  were  situate. 

The  law  thus  continned,  upon  this  wal^^ot,  until  June  1, 1805,  when  the  above  pro- 
visions of  the  act  of  August  16, 1795,  were  re-enacted,  except  in  regard  to  the  age  of 
the  wife,  and  the  officers  before  whom  the  acknowledgment  should  be  taken.  The 
act  of  1805  (Chase,  484),  fixed  the  kge  of  majority  of  the  wife  at  not  less  than  eigh- 
teen years,  and  the  acknowledgment  was  required  to  be  taken  by  a  judge  of  the  su- 
preme court  or  court  of  common  pleas^  or  a  justice  of  the  peace  in  any  county  in  the 
state. 

The  act  of  1805  eontlnned  in  force  until  May  1, 1818. 

From  May  1, 1818,  to  June  1, 1881  (Chase,  1041, 1139),  the  law  provided  that  when 
the  husband  and  wife,  she  being  eighteen  years  of  age  and  upwara,  should  execute  a 
deed,  it  should  be  acknowledged  before  a  judge  of  the  court  of  common  pleas,  or  a 
justice  of  the  peace,  and  that  the  officer,  taking  the  acknowledgment,  should  examine 
the  wife  separate  and  apart  from  her  husband,  and  read  or  otherwise  make  known  to 
her,  the  contents  of  such  deed ;  and  if,  upon  such  examination,  she  should  declare 
that  she  voluntarily,  and  of  her  own  free  will  and  accord,  without  any  fear  or  coercion 
of  her  husband,  **  cUd  and  [now]  doth  "  acknowledge  the  signing  and  sealine  thereof^ 
the  officer  should  certify  the  same,  together  with  the  acknowledgment  of  the  husband, 
on  the  same  sheet  on  which  such  deed  was  printed  or  written,  subscribing  his  name 
and  affixing  his  seal  to  such  certificate. 

Where,  under  the  above  recited  act  of  1805,  the  certificate  stated  that  the  deed 
*'  was  acknowledged  by  the  husband  and  wife  to  be  their  voluntary  act  and  deed,  for 
the  purposes  therein  expressed;  and  that  said  E.  (the  wife),  being  privately  exam- 
ined, senarate  and  apart  from  her  husband,  acknowledged  that  she  signed  the  same, 
of  her  me  will,  without  any  compulsion  from  her  said  husband,  and  so  freely  relin- 
iraished  her  right  of  dower,"  it  was  questioned  by  the  court  whether  the  certificate 
snowed  by  necessary  implication  that  the  wife  voluntarily  sealed  and  delivered  the 
deed.     Connetl  v.  Ooimeli,  6  Ohio  Rep.  353. 

It  was  further  held,  under  the  act  of  1805,  that  the  certificate  of  the  officer  taking 
the  acknowledgment  of  the  wife  was  sufficient,  though  it  only  certified  the  acknowl- 
edgment. That  the  act  did  not  require  that  the  eertifieate  thould  •hoto  a  separate  ex- 
amination of  the  wife,  or  that  the  contents  of  the  deed  were  read  or  otherwise  made 
known  to  her  by  the  officer ;  but  that  the  court  would  presume  that  he  did  his  duty. 
Bujgfner  v.  MeLenan;  Philip*  v.  Dimey;  Meddock  v.  Tift;  VaUUr  v.  Chemeldine,  16  Ohio 
Bep.  639. 

The  case  of  OonneU  v.  Chnnell,  6  Ohio  Rep.  858,  where  it  was  held  that  the  certiil- 
eate  of  acknowledgment  was  insufficient  to  bar  the  wife's  risrht  of  dower,  unless  it 
showed  that  she  was  made  acquainted  with  the  contents  of  the  deed,  is  not  only  in  con- 
flict with  the  later  eases  above  cited,  but  was  expressly  overruled  in  CheetntUj.  Skane'e 
Imee,  16  Ohio  Rep.  599;  as  was  also  Meddock  v.  WiUiame,  12  Ohio  Rep.  877,  a  case 
onder  this  act  of  1805.   See  next  page. 

A  deed  was  acknowledged,  in  December,  1818,  under  the  act  which  took  effect  May 
1, 1818,  above  recited,  as  follows :  "  Before  me,"  etc.,  '*  personally  appeared  B.  and 
C,  his  wife,  who  beinff  made  acquainted  with  the  contents,  and  being  examined  sep- 
arate and  apart,  the  Wife  from  the  husband,  acknowledged  the  above  indenture  to  be 
their  voluntary  act  and  deed,  for  the  uses  and  purposes  therein  mentioned."  It  waa 
held  that  the  omission  of  the  words  "  without  fear  or  coercion  of  her  husband,"  etc., 
were  supplied  by  the  words  ''voluntary," etc.,  and  the  acknowledgment  substantially 
eorrect.  Brown  v.  Fatran,  8  Ohio  Rep.  140.  It  was  further  held  that  the  words  in 
i^e  same  statute,  '*did  and  now  doth  acknowledge,"  etc.,  do  not  in  terms  require  a 
declaration  before  the  officer  that  the  wife  did  acknowledge  the  deed  without  fear  or 
Coercion,  etc.,  before  the  witnesses.  The  statute  means  only  that  she  did  sign  and 
•eal  the  deed  before  the  witnesses,  and  doth  before  the  officer  voluntarily,  etc.,  ae- 
knowledge  it.  The  above  certificate  of  acknowledgment  was  therefore  held  suffioienty 
as  it  regards  this  requisition.     Id.  lb. 

An  acknowledgment,  under  the  same  act  of  1818,  in  the  following  form,  was  d 


t  X  See  notes  1 1  ^^i'  following  page. 
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Powers  of  attor-      (3.)  Sbo.  III.     That  all  powers  of  attorney  authorizing  the  mort- 
vJya^orincSn-  E^&^Si  ^^  ^^®  ^°^  Conveyance  of  any  lands,  tenements  or  hereditaments, 
brance  of  iimdi  to  in  this  state,  shall  be  signed,  sealed,  attested,  acknowledged  and  certified, 
Mknowtodged  in  in  the  manner  specified  in  the  preceding  sections  of  this  act,  in  die  case 
M^dMdST  "***"**  of  deeds,  mortgages  and  other  instruments  of  writing;  and  when  the 
estate  of  the  wife  is  to  be  conveyed  by  attorney,  or  her  right  of  dower 
in  any  lands,  tenements  or  hereditaments,  relinquished,  she  shall  join 
her  husband  in  the  execution  of  the  power  of  attorney  for  that  pur- 
pose ;  and  such  power  shall  be  executed,  attested,  and  acknowledged, 
in  all  respects,  in  conformity  with  the  provisions  of  the  second  section 
of  this  act 
inteiwt  of  wifc      (4.)  Sec.  IV.     That  the  conveyance,  made  by  virtue  of  any  power 
STJttoniMr  taT***  ®^  attorney,  executed  by  the  husband  and  wife,  as  aforesaid,  shall  con- 
hcfe.  tain  the  name  of  the  wife,  and  shall  divest  her  of  her  estate  in  the 

lands,  tenements  and  hereditaments  so  conveyed,  or  her  right  of  dower 
therein,  as  fully  as  if  such  conveyance  were  executed  by  her  in  person: 

suffioient :  "  State  of  Ohio,  Hamilton  ooanty,  is.:  Before  me,  the  undersigned,  a  justiM 
of  the  peace,  came"  G.,  and  M., "  his  wife,  who  being  made  acquainted  with  the  con- 
tents, and  being  examined  separate  and  apart,  acknowledged  the  abore,"  etc.  Hub- 
M  Y.  BroadweU'9  adm'r*  et  aL,  8  Ohio  Rep.  120. 

Under  the  act  of  Febmary  24, 1820  (Chase,  1139),  it  is  not  necessary  that  the  ac- 
knowledgment of  husband  and  wife  be  jointly  and  simultaneously  taken.  A  sepa- 
rate acknowledgment  of  the  husband  one  day,  and  a  separate  acknowledgment  of  tht 
wife  on  a  subsequent  day,  are  suflBoient.     WiUiam»  t.  Mobton,  6  Ohio  St.  Rep.  610. 

So,  where  husband  and  wife  in  1815,  under  the  act  of  1805,  jointly  executed  and 
acknowledged  a  deed  for  lands  of  the  wife,  but  the  certificate  of  the  officer  not  showing 
a  separate  examination  of  the  wife,  she  in  1829,  under  the  act  of  1820,  the  corerture 
still  subsisting,  separately  and  upon  proper  examination,  again  acknowledged  the 
deed  before  a  dilTerent  officer ;  both  the  certificates  being  on  the  same  sheet  of  paper 
with  the  deed,  it  was  held  that  these  acknowledgments  were  sufficient  to  perfect  tha 
oonreyance.     JietoeWt  lettet  v.  AnderBoiif  7  Ohio  St.  Bep.  12. 

Where  the  wife  joined  in  the  execution  and  acknowledgment  of  a  deed,  according 
to  the  requirements  of  the  act  of  1820,  with  a  person  who  held  a  power  of  attorney  for 
that  purpose  from  the  husband,  duly  executed  under  the  act  of  1818,  while  that  aot 
was  in  force,  the  deed  and  acknowledgment  were  held  valid,  and  suflicient  to  bar  hor 
dower.     Glenn  ▼.  Bank  UniUd  Statet,  8  Ohio  Rep.  72. 

In  ChettmA  t.  Shane'*  ie9$ee,  16  Ohio  Bep.  599,  the  court,  upon  a  reriewof  Brownr. 
Farran,  3  Ohio  Rep.  140;  Connell  t.  ConneU,  6  Ohio  Bep.  353 ;  Good  r,  Zeieher,  12  Ohio 
Rep.  864 ;  Meddock  r.  William*,  12  Ohio  Bep.  377,  and  SilUman  t.  Oummina,  13  Ohio 
Rep.  116,  held  that  a  deed  of  a  married  woman  is  ralid,  under  the  act  of  1818,  where 
there  exists  no  other  objection  than  that  the  officer,  in  certifying  her  acknowledg- 
ment, omitted  to  incorporate  into  the  certificate  the  statement  t^at  the  contents  of 
the  deed  wore  made  known  to  her  by  reading  or  otherwise. 

And,  in  Barton  y.  Morrit*  heirt,  15  Ohio  Rep.  408,  it  was  previously  held,  under  the 
aot  of  1820,  that  the  officer's  certificate  of  the  acknowledgment  of  a  married  woman 
was  sufficient,  if  it  showed  a  substantial  compliance  with  the  statute.  Therefore, 
where  the  officer  certified  that  the  husband  and  wife,  naming  them,  acknowledged, 
severally,  the  signing  and  sealing  of  the  deed  to  be  their  voluntary  act,  etc.,  and  that 
he  made  known  to  the  wife  the  contents  of  the  deed,  and  that,  upon  an  examination 
separate  and  apart  fVom  her  husband,  she  declared  that  she  *^  signed  "  the  same  with- 
out fear,  etc.,  it  was  held  that  the  certificate,  taken  as  a  whole,  substantially  showed 
that  she  acknowledged  the  "sealing''  as  well  as  "signing,"  in  accordance  with  the 
statute. 

If  any  essential  parts  of  the  facts  constituting  an  acknowledgment  be  not  distinctly 
stated  in  the  acknowledgment,  or  fairly  inferable  from  other  facts  that  are  stated,  pa- 
rol testimony  can  not,  it  seems,  be  resorted  to  to  supply  the  omission.  Brown  r,  /or- 
roH,  3  Ohio  Bep.  140. 

A  lease  by  husband  and  wife,  for  the  life  of  the  lessee,  of  the  wife's  estate,  but  not 
acknowledged,  was  held  to  be  void  after  the  decease  of  the  husband,  even  though  tha 
wife  accepted  rent  thereafter.     Worthington**  lette  v.  Toung,  6  Ohio  Bep.  818. 

t  See  note  8,  p.  460. 

t  Deeds,  etc.,  executed  prior  to  March  9,  1836,  are  valid  to  bar  the  wife  of  hec 
estate  and  dower,  although  the  officer  taking  the  acknowledgment,  hss  omitted  to 
certify  that  he  read  or  made  known  to  her  the  contents  of  such  deed,  mortgage  oi 
other  instrument  of  writing.  For  this  healing  statute,  see  section  (17)  of  this  Chap- 
ter.   See  also  section  (9)  post  p.  694. 
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Provided,  that  at  any  time  previous  to  the  sale  and  conveyance  of  any  wifc  m«y  reroks 
lands,  tenements  or  hereditaments,  so  authorized  to  be  sold  and  con-  fi^reiaief^*^^ 
veyed,  the  wife  may  revoke  guch  power  of  attorney,  so  far  as  relates  to 
her  interest  in  such  lands,  tenements  or  hereditaments ;  but  such  revo- 
cation shall  be  inoperative,  until  recorded  in  the  county  wherein  such 
lands,  tenements  or  hereditaments  are  situated.  Snch  revocation 

(5.)  Sec.  V.  That  all  deeds^  mortgages,  powers  of  attorney,  and  ^L^?*^  **" 
other  instruments  of  writing,  for  the  conveyance  or  incumbrance  of  any 
lands,  tenements  or  hereditaments  situate  within  this  state,  executed  ^^  •to.,  ^m^ 
and  acknowledged,  or  proved  in  any  other  state,  territory  or  country,  in  statet  and  conn- 
conformity  with  the  laws  of  such  state,  territory  or  country,  or  in  con-  JS^^tStoUiwi 
formity  with  the  laws  of  this  state,  shall  be  as  valid  as  if  executed  or  laws  of  this 
within  this  state,  in  conformity  with  the  foregoing  provisions  of  this  act.^  ^  "****'  ^*"** 

(6.)  Sec.  VI.     That  all  powers  of  attorney  authorizing  the  execu-  vowm  of  attor- 
tion  of  any  deed,  mortgage,  or  other  instrument  of  writing,  for  the  sale,  SSbwiaieor^S 
conveyance  or  incumbrance  of. any  lands,  tenements  or  hereditaments  in  etc.,bjTirtae 
this  state,  shall  be  recorded  in  the  (Jffice  of  the  recorder  of  the  county  in  ^^^^^^ 
which  such  lands,  tenements  or  hereditaments  are  situated,  previous  to 
such  sale,  or  the  execution  of  such  deed,  mortgage,  or  other  instrument 
of  writing,  by  virtue  of  such  power  of  attorney.  * 

(7.)  Sec.  YII.  That  all  mortgages,  executed  agreeably  to  the  pro-  Fmm  what  tim« 
fisions  of  this  act,  shall  be  recorded  in  the  oflBice  of  the  recorder  of  the  mgr^^geatotaiw 
eounty  in  which  such  mortgaged  premises  are  situated,  and  shall  take 

1 8ee  as  to  acknowledgments  taken  by  oommissioners  appointed  by  the  goyemor, 
Chapter  76. 

Weeds  made  out  of  the  &aU  of  Ohio.—Bj  the  act  of  January  20, 1802,  and  the  act  of 
February  14, 1805  (Chase,  342,  484),  deeds  theretofore  or  thereafter  acknowledged  or 
proved,  according  to  tbe  laws  of  the  country  in  which  they  had  been  or  might  be 
proved  and  acknowledged,  were  declared  effectual  and  ralid.  Leteee  0/ Alien  ▼.  Parieh, 
3  Ohio  Bep.  107. 

The  act  of  1805  continued  in  force  until  May  1, 1818.  Since  that  time  the  Uiws 
hare  contained  a  provision  similar  to  the  5th  section  of  this  Chapter.  (Chase,  1042, 
1140,  1844.) 

'  A  deed  made  in  Massaehnsetts,  in  1805,  by  husband  and  wife,  and  acknowledged 
by  the  wife  only,  passes  the  wife's  interest  in  land  in  Ohio,  because  it  has  that  effect 
by  the  law  of  Massachusetts.    Leeeee  of  Foeier  y.  Defmieon,  9  Ohio  Rep.  121. 

Real  property  in  Ohio  can  only  be  transferred  in  pursuance  of  her  laws.  Where  an 
instrument  is  executed,  under  the  laws  of  another  state  or  country,  which  operates  as 
a  grant  by  the  force  merely  of  a  law  of  that  state  or  country,  it  will  not  transfer  lands 
situate  in  this  state.  Therefore,  where  an  insolvent  debtor  in  the  state  of  Pennsyl- 
vania, made  an  assignment,  in  pursuance  of  the  laws  of  that  state,  to  trustees,  of  all 
his  property,  in  which  was  included  lands  in  Ohio,  it  was  held  that  the  assignment 
neither  passed  the  legal  title  to  the  trustees  {Letee  of  M*  CuiUmaVe  heire  v.  Modrich, 
2  Ohio  Rep.  234),  nor  created  an  equity  which  could  be  enforced  in  chancery.  Tha 
assignment  was  a  part  of  the  law  of  the  foreign  jurisdiction, •dependent  upon  it,  and 
liable  to  be  superseded  with  it.  Rogen  et  al,  v.  AtUUf  3  Ohio  Rep.  488 ;  and  sea 
SortweU  v.  Jewett  el  al,,  0  Oliio  Rep.  180.  So,  the  deed  of  an  administrator,  made 
vnder  an  order  of  s  probate  court  of  a  sister  state,  for  lands  in  Ohio,  is  inoperative 
and  void.    Nowler  et  al.  v.  CoU,  1  Ohio  Rep.  519. 

So,  lands  were  conveyed  by  A.  to  B.  and  his  heirs,  in  trust,  etc.  After  the  decease 
of  B.,  the  trustee,  the  county  court  of  Virginia,  under  the  laws  of  that  state,  appointed 
C.  trustee  (in  the  place  of  B.),  who  sold  the  lands,  in  pursuance  of  the  trust.  It  was 
held  that  the  sale  was  without  authority  and  void ;  that  the  lands  descended  to  the 
heirs  of  B.,  in  trust,  and  that  the  trust  might  be  enforced  against  them.  Henry  et  oL 
T.  Doctor  et  al.,  9  Ohio  Rep.  49 ;  and  see  Willie  v.  Cooper,  2  Ohio  Rep.  124. 

The  record  of  a  deed  purporting  to  be  acknowledged  in  France  before  a  **  public 
auditor,"  an  officer  not  known  to  our  laws,  is  not  admissible  in  evidence,  unless  hii 
authority  be  shown.     DeSegond  v.  Oulver,  10  Ohio  Rep.  188. 

Where  a  deed  for  land  in  the  then  territory  of  Ohio  was  made  in  the  state  of  Con- 
necticut, and  there  acknowledged  before  an  associate  justice  of  the  common  pleas  of 
the  county  in  which  the  land  was  situated,  the  acknowledgment  was  held  to  be  sof- 
Aeient.     Kineman  v.  Loomie  et  aL,  11  Ohio  Rep.  475. 

Sit  is  supposed  that  no  law  of  this  state  reauired  the  recording  of  a  power  of  attor- 
ney to  convoy  lands,  prior  to  1818.  Per  Birchard,  C.  J.,  Webeter  ei  al,  v.  Harrie  et  al^ 
H  Ohio  Rep.  499. 
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effect  ^m  the  time  when  the  same  are  recorded ;  and  if  two  or  mere 
mortgagee  are  presented  for  record  on  the  same  day,  they  shall  take 
effect  from  the  order  of  presentation  for.  record ;  me  first  presented 
shall  be  the  first  recorded,  and  the  first  recorded  shall  have  prefiarence.^  * 

1  The  mortgage  first  delivered  to  the  recorder  shall  talee  preference ;  for  which,  Mt 
fection  (18)  of  this  Chapter. 

2  The  object  of  the  statute  requiring  the  record  of  mortgages,  being  notiM  to  per- 
sons other  than  those  who  are  parties  to  the  instrument,  a  mortgage  may  be  valid  and 
binding  as  such  without  record,  as  between  the  parties  to  the  instrument.  SidU  ▼• 
MaxmM  et  al.,  4  Ohio  St.  Bep.  236. 

The  execution  of  a  mortgage  is  the  aet  of  a  mortgagor,  but  the  filing  it  for  reoord 
is  exclusively  the  act  of  the  mortgagee,  not  requiring  the  assent  of  the  former,  and 
not  in  reality  a  part  of  the  execution  of  the  instrument.    /6.  236. 

Where  a  mortgage  is  del^ered  to  the  recorder  for  record,  whether  correctly  recorded 
or  not,  the  lien  will  be  good  against  the  mortgagor  or  his  subsequ^it  judgment  cred- 
itors ;  and  their  judgment  liens  attach  only  to  the  equity  of  redemption,  and  the 
judgment  creditor  stands  in  no  better  position  than  the  mortgagor.  AutUjf  v.  Tbat- 
ley  et  al.,  5  Ohio  St.  'Rep,  78. 

By  the  positive  provisions  of  this  aeotion,  as  constraed  bj  the  dedaratory  section 
(18),  mortgages,  as  to  third  persons,  hav«  no  effect,  either  at  law  or  in  eauity,  until 
delivered  to  the  recorder  of  theproper  county  for  record.  Bloom  et  al.  v.  NogU  et  al,, 
4  Ohio  St.  Bep.  45 ;  Brown  v.  Ktrkman  et  dL,  1  Ohio  St.  Bep.  116;  WhUe  v.  Denman, 
16  Ohio  Bep.  59, 1  Ohio  St.  Bep.  116;  HoUidag  r.JVamkim  Bamk,  16  Ohio  Bep.  638; 
WoodrngTy,  Rohh,  19  Ohio  Bep.  212;  Magee  v.  Beat^,S  Ohio  Bep.  396;  Toueleyy, 
Tbmlof,  5  Ohio  St  Bep.  78. 

A  mortgage  of  a  leasehold  for  the  term  of  ten  years,  accompanied  by  possession, 
held  under  an  instrument  in  writing  not  witaessed  or  recorded,  comes  within  tha 
terms  and  policy  of  this  act,  and,  when  executed  and  recorded  in  conformity  with  ita 
provisions,  takes  precedence  over  a  prior  mortgage  not  thus  executed  or  recorded. 
Fame,  Kendall  A  Co,  v.  Maeon  etaL,7  Ohio  6t.  Bip.  196. 

An  instrument  of  writing,  executed  as  a  mortgage,  with  but  one  subscribing  wit- 
ness, although,  as  between  the  parties,  a  good  and  valid  mortgage  in  equity,  can  not 
be  so  reformed  in  eauity  as  to  defeat  a  subsequent  judgment  lien.  Wk%te  v.  Denman^ 
16  Ohio  Bep.  69.  Nor  can  a  contract  for  a  mortgage,  nor  an  instrument  intended  for 
a  mortgage,  but  defective  because  not  under  seal,  though  otherwise  duly  executed  and 
recorded ;  nor  a  prior  unrecorded  mortgage  be  permitted  to  displace  the  rights  of  third 
persons  who  have  acquired  the  legal  tkle  to  or  a  lien  at  law  upon  the  property,  al- 
though acquired  with  notice  of  such  contract,  or  instrument,  or  mortgage ;  toe  object 
of  the  law  being  to  avoid  all  the  vexed  questions  of  notice,  actual  or  constructive,  in 
determining  priorities  of  lien.  Bhom  et  al.  v,  Nogle  et  aL,  4  Ohio  St.  Bep.  46,  63 ;  /r- 
wt»  et  ai,  V.  Shrny  et  oL,  S  Ohio  St.  B^.  509.  In  StanseU  v.  Boberte,  13  Ohio  Bep. 
148,  the  question  arose  between  a  prior  unrecorded  and  a  subsequent  recorded  mort- 
gage, the  seooud  mortgagee  having  notice  of  the  first  mortgage,  and  the  lien  of  the 
second  was  preferred.  In  each  of  the  cases  of  MayJieu)  v.  Coombe,  14  Ohio  Bep.  428; 
Jiaekeon  v.  Luce,  /6.  614;  White  y,  Denman,  16  Ohio  Bep.  69;  S.  C,  in  Bevieio,!  Ohio 
St.  B^.  110,  and  HoUiday  v.  The  Franklin  Bank  of  Oohmbue,  16  Ohio  Bep.  633,  the 
contest  arose  between  an  unrecorded  mortgage  or  one  defectively  executed,  so  as  not 
to  be  entitled  to  reoord,  and  a  subsequent  judgment  lien,  and  in  each  of  them  the  lien 
of  the  judgment  was  preferred  ;  while  in  the  case  of  Fo9dick  v.  Barr,  3  Ohio  St.  Bep. 
471,  the  same  preference  was  given  to  a  levy  upon  execution  issued  upon  a  judgment 
rendered  in  another  county,  and  having  no  lien  upon  the  property  before  levy. 

These  holdings  are  in  conflict  with  the  previous  rule  laid  down  in  Lake  v.  Doud  ei 
aL,  10  Ohio  Bep.  416  (citing  Bank  of  Sfuekingwn  v.  Carpenter'e  adm're  et  al,,  7  Ohio 
Bep.,  pt.  1,  21),  that  the  lien  of  a  defective  mortgage  would,  in  equity,  be  preferred^ 
when  of  prior  date,  to  a  judgment  Hen.  See  comments  of  Bartley,  J.,  in  White  t« 
Denman,  1  Ohio  St.  Bep.  112, 113, 114.    But  see  note  to  sec.  421  of  the  Code.  p.  1066. 

It  is  not  sufficient,  in  chancery,  to  postpone  a  prior  recorded  mortgage,  that  tlia 
nartgagee  assisted  in  the  execution  of  a  second  mortgage,  by  drafting  it ;  but  it  mutt 
appear,  affirmatively,  that  the  first  mortgagee  denied  or  fraudulently  concealed  his 
title.    Paine  v.  French  et  ml^  4  Ohio  Bep.  318. 

Although  a  deed  or  mortgage,  executed  without  the  knowledge  of  the  graft  tee  oi 
mortgagee,  may,  under  some  circumstances,  be  good,  yet  a  mortgage  executed  in  Jan- 
nary,  1821,  retained  by  the  mortgagor  in  his  own  possession  until  1823,  and  then  de- 
livered and  recorded,  can  not  overreach  a  judgment  rendered  in  July,  1821.  For,  it 
is  aaid,  deeds,  in  general,  take  effect  from  delivery,  when  the  rights  of  third  person! 
are  involved ;  and  that  the  doctrine  of  relation  is  only  applicable  to  the  immediate 
parties  to  the  transaction,  and  is  founded  on  a  legal  fiction,  to  prevent,  not  to  pro* 
mote,  injustice.     Hood  v.  Brown,  2  Ohio  Bep.  267. 

Where  a  mortgage,  given  to  a  party  who  is  bound  to  accept  drafts,  is  duly  madt 
and  recorded,  and  subsequently  an  indorsement,  executed  and  acknowledged,  with 
the  formalities  of  a  deed,  is  made  on  the  mortgage,  providing  that  the  said  mortgagv^ 
in  all  its  provisions  and  terms,  shall  extend  to  the  securing  of  a  fur^er  enm,  the  ai^ 
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(8.)   8bo.  Vni.    That  all  other  deeds  aid  instraments  of  writing,  oti»r  > 
for  ihe  conveyance  or  incumbrance  of  any  lands,  tenements  or  heredit-  S? sSmSflunSi 
aments,  executed  agreeably  to  the  foregoing  provisions,  shall  be  so  ^^^^^  "J**^ 
recorded  within  six  months  from  the  date  thereof;  and  if  such  deed  or  SS^oat^notSon 
other  instrument  of  writing,  shall  not  be  so  recorded  within  the  lime  ^  JJ^  ^;~|^* 
herein  prescribed,  die  same  shall  be  deemed  fraudulent,  so  far  as  relates 
to  any  subsequent  bona  fide  purchaser  having,  at  the  time  of  making 
such  purchase,  no  l^owledge  of  the  existence  of  such  former  deed  or 
other  instrument  of  writhig :  Provided,  that  such  deed  or  other  instru^ 
ment  of  writing,  may  be  recorded  after  the  expiration  of  the  time  herein 
prescribed,  and  from  the  date  of  such  record,  shall  be  notice  to  any 
subsequent  purchaser.^ 

donement  may  be  recorded  in  another  part  of  the  record  book  than  that  containing 
the  original  mortgage,  without  recording  the  original  again ;  and  if  the  sabseqnent 
reeord  latellig^ly  refer  to  the  first  record,  the  said  indorsement  win  be  a  ralid  exten- 
sion of  the  condition  of  the  mortgage  as  first  made  and  recorded.  Ohoteau  etoLr, 
Tiumpton  et  al,  2  Ohio  St.  Rep.  115. 

Where  a  mortgage  was  given  to  secure  the  payment  of  debts,  some  of  whidh  were 
named  and  others  referred  to  without  description,  as  specified  in  a  oertain  sohednle, 
which  was  nerer  reeorded  or  delirered  for  record,  ft  was  doubted  whether  subsequent 
■mortgagees  were  charged  by  the  record  of  the  mortgage,  with  notice  of  the  debts 
named  in  the  unrecorded  schedule.  Krumbmuih  01  aL  t.  Kugier  et  al,,  8  Ohio  St. 
Rep.  644. 

H.  mortgaged  land  to  T.  and  afterward  sold  it  to  0.,  and  reeeired  payment.  H. 
informed  T.  of  the  sale,  and,  in  order  to  remove  the  incumbrance,  as  he  was  bound 
to  do  by  his  contract  with  0.,  he  proposed  to  ghre  a  new  note  for  the  debt,  with  a 
mortgage  en  real  estate  to  secure  it,  to  which  If.  consented,  and  the  new  note  and 
mortgage  were  accordingly  executed  and  deliTered,  T.  agreeing  not  to  proseoute  the 
first  mortgage  if  the  proper^  oorered  1^  the  second  was  sufficient  to  pay  the  debt. 
The  property  was  amply  suificient,  but  T.  neglected  for  sixteen  months  to  detiver  the 
mortgage  for  record,  oy  means  whereof  the  property  was  swept  away  under  the  mort^ 
gage  and  eonreyance  made  by  H.,  within  that  period.  Held,  that,  under  the  eireum- 
stances,  O.'s  land  was  discharged  from  the  lien  of  the  first  mortgage.  Tm^  t.  Bom 
m  aL,  1  Ohio  St.  Rep.  409. 

A  mortgage  with  a  clause  to  secure  future  advances  will  be  postooned  to  a  second 
mortgage  placed  upon  record  prior  to  the  making  of  the  frtture  advances,  to  the  ex- 
tent of  such  advances.    Spader  et  ctL  y.  Lawler,  17  Ohio  Rep.  S71. 

1  The  reeord  of  a  deed  is  not  neoeesaiy  to  the  vesting  of  the  title  In  the  grantee  aa 
against  the  grantor  and  all  the  world,  except  subsequent  purchasers  without  notice* 
When  the  deed  is  recorded,  the  record  operates  as  oonstmotive  notioe.  Irvin'e  Imeee 
V.  Smith,  17  Ohio  Rep.  226. 

Where  two  deeds  are  made  by  the  same  grantor  to  cUiTerent  persons,  for  the  same 
land,  at  diflerent  times,  and  neither  are  recorded  within  six  months  after  execution, 
the  second  deed,  if  executed  before  the  first  is  reeorded,  shall  prevail,  in  the  absence 
of  all  notice.    Ncrthru]^*  Umee  v.  Br^kwter,  S  Ohio  Rep.  S92. 

A.  conveyed  land  to  B.  More  tluui  one  year  afterward,  the  same  land  was  levied 
■pon  as  the  land  of  A.,  and  sold  on  the  execution  tct  C,  and  the  sale  confirmed. 
Aifler  the  confirmation  of  the  sale,  but  before  a  deed  was  executed  to  0.,  by  the  sherii^ 
B.  had  his  deed  recorded,  which  was  the  only  notice  C.  had  of  the  existence  of  the 
deed.  It  was  held,  that  0.  must  be  regarded  as  a  bonajfide  purchaser  of  the  land  from 
the  time  of  the  sale,  and,  as  such,  protected.  Leetee  of  Seribner  v.  Loekwood  et  oL,  9 
Ohio  Rep.  184. 

Where  a  deed  has  been  recorded  before  delivery,  it  need  not  be  recorded  again  after 
delivery.  Kempt  et  aL  v.  Walker  et  aL,  16  Ohio  Rep.  118.  The  registry  of  a  deed, 
the  grantor  and  grantee  In  which  are  both  out  of  the  chain  of  title  as  recorded,  is  no 
m^tice  to  a  subsequent  purchaser.    Leilnf*e  ex* re  v.  Ifoffei  aL,  10  Ohio  Rep.  8S. 

An  absolute  conveyance  to  a  trustee  for  the  purpose  of  raising  a  fund  with  which 
to^ojf  iMit,  as  dininguished  from  a  deed  of  trust,  in  the  nature  of  a  mortMge  to 
seearv  deJtte,  should  be  recorded  in  the  book  denominated  ''  record  ef  deeds."  Boffmim 
ei  al,  V.  Maekatt  et  aL,  6  Ohio  St.  Rep.  125. 

Where  the  recorder  by  mistake  enters  of  record  the  name  of  another  grantor  in 
the  deed  in  the  place  of  the  true  grantoi^-<Z€iiniW  Granger  instead  Samuel  €(ranger)— 
the  deed  is  not  duly  recorded,  and  will  not  be  notice  to  a  subsequent  purchaver,  with- 
out actual  notice ;  but  such  purchaser  will  hold  the  land  as  against  the  title  of  the 
foTBMr  purchaser.  A  party  can  only  be  chargeable  with  eonstructive  notice  from  the 
fecord,  when  the  record  would  give  him  actual  notice.  Jeiminge  v.  Wood,  20  Ohio 
Bep.  261. 

where  a  hoita  Jide  purchaser,  without  notice  of  equities  which  would  defeat  a  title, 
sells  and  conveys  to  a  third  person,  who  has  notice  of  such  equities,  the  latter  holds 
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Oertain  tempon-      (9.)  Seo.  IX.     That  npthmo^  in  this  act  contained  shall  be  constraed 

ry  le«8«  not  af-        ^  -'^  -  -    "^  .      ©      ^      .       -  

fcotod  bj  this  «ct. 


7>*?"..'\<>*  •?■  to  affect  the  validity  of  any  lease  of  school  or  ministerial  lands,  for  any 


term  not  exceeding  ten  years ;  or  of  any  other  lands,  for  any  term  not 
exceeding  three  years ;  or  to  require  such  lease  to  be  attested,  acknowl« 
edged  or  recorded.^ 
GopiM  from  the      (10.)  Sec.  X.     That  all  copies  from  the  records  of  deeds,  mortgages, 
hSwUriri^aoi  or  Other  instruments  of  writing,  duly  certified  by  the  county  recorder, 
with  his  official  seal  affixed  thereto,  shall  be  received  in  all  courts  and 
places  within  this  state,  as  prima  facie  evidence  of  the  existence  of  such 
deeds,  mortgages  and  other  instruments  of  writing,  and  as  conclusive 
evidence  of  the  existence  of  such  records.^ 
BeMif  haretofora      (H.)  Seo.  XI.     That  all  deeds,  mortgages  and  other  instruments  of 
STto^wt^^^  writing,  heretofore  executed  in  conformity  with  the  provisions  of  the 
laws  in  force  at  the  time  of  their  execution,  shall  be  as  valid  as  if  exe- 
cuted according  to  the  provisions  of  this  act. 

(12.)  Seo.  XJI.    That  the  *^  act  to  provide  for  the  proof  and  ac- 

the  title  with  all  the  inoidenta  whioh  protected  it  in  hia  grantor.  Cktrd  y.  Pattermm 
«l  al,  6  Ohio  St.  Bep.  319. 

As  to  the  statutes  in  relation  to  the  recording  of  domestic  and  foreign  deeds,  see 
acts  of  Jane  18, 1795  (Ohase,  167);  January  20, 1802  (Ohase,  842);  February  14, 180» 
(Ohase,  484) ;  January  80, 1818  (Ohase,  1041);  February  24, 1820  (Ohase,  1139).  The 
last  named  act  was  repealed  by  the  act  now  in  force. 

As  to  the  act  of  1795.  It  is  limited  by  its  terms  to  deeds  executed  within  the  terri- 
tory northwest  of  Che  rirer  Ohio.    Allen  t.  ParUh,  8  Ohio  Bep.  107. 

As  to  the  act  of  1802.  If  a  foreign  deed  is  not  recorded  within  the  time  prescribed 
by  this  act,  it  will  still  be  valid  between  the  parties,  though  void  as  to  subsequent 
purchasers,  in  certain  cases.    Allen  v.  Parieh,  8  Ohio  Bep.  107. 

As  to  the  act  of  1805.  It  contains  a  provision  similar  to  the  section  to  which  this 
note  Is  appended,  providing,  vhat  if  the  deed  is  not  recorded  within  the  prescribed 
time,  it  snail  be  deemed  fraudulent  against  any  subsequent  bona  fide  purchaser,  with- 
out knowledge  of  the  execution  of  such  former  deed.  It  was  held,  that  if  such  former 
deed  was  not  recorded  within  the  time  prescribed,  yet,  if  the  subsequent  purchaser 
had  notice  of  its  existence,  he  could  not  hold  the  land.  The  omission,  therefore,  to 
record  a  deed,  does  not  render  it  void.  Its  validity,  as  against  a  subsequent  deed^ 
made  by  the  same  grantor,  and  duly  recorded,  depends  upon  the  fact,  whether  the 
grantee  in  such  subsequent  deed,  had  notice  of  tne  prior  unrecorded  conveyance. 
The  proof  of  such  facts  as  imply  notice,  without  proof  of  actual  notice,  will  be  suffi- 
cient. Possession  of  the  premises,  under  the  pnor  unrecorded  deed,  would  raise  a 
violent  presumption,  and,  in  connection  with  other  facts,  might  be  satisfactory  proof 
to  a  jury,  that  the  subsequent  purchaser  had  notice  of  the  prior  deed.  Oumnvngham 
V.  Buckingham,  1  Ohio  Bep.  264. 

The  mere  act  of  having  a  deed  recorded,  which  has  not  been  properly  acknowl- 
edged, does  not  add  to  its  validity.     Johmon  v.  Hainetf  2  Ohio  Bep.  55. 

It  is  not  competent  for  a  public  officer  to  undo  what  he  has  once  officially  done,  and 
thus  correct  his  errors :  when  he  has  executed  his  duties  he  is  /unetue  ojfievOf  and  has 
lost  his  power  over  the  subject.  Therefore,  a  marginal  note  made  by  the  recorder  on 
the  registry,  stating  that  a  deed  is,  by  error,  entered  on  the  record,  and  was  not  de- 
livered to  the  grantee,  can  not  be  admitted  as  evidence  to  affect  the  validity  of  the 
deed.     Foel/er  et  al.  v.  Dugan,  8  Ohio  Bep.  87. 

1 A  lease  for  the  term  of  five  years  is  not  within  this  section,  but  is  subject  to  the 
provisions  of  the  first  section  of  this  act.  Therefore,  such  a  lease  neither  attested 
nor  acknowledged  is  defective  and  utterly  inoperative,  as  a  lease,  to  convey  the  term. 
Siehardetm  v.  BcUee  et  al,,  8  Ohio  St.  Bep.  257,  261. 

2  Even  the  immediate  grantee  in  a  deed  may  give  in  evidence  a  certified  copy  of 
such  deed,  without  accounting  for  the  absence  of  the  original.  Bttrnet  v.  Bnuk,  4 
Ohio  Bep.  82. 

A  recorder's  certified  copy  of  a  deed  and  the  acknowledgment,  will  be  received  ia 
evidence,  without  requiring  proof  of  the  official  character  of  the  officer  before  whom 
the  deed  purports  to  be  acknowledged  or  proved,  although  the  acknowledgment  or 
proof  of  the  execution  purports  to  have  been  taken  in  a  sister  state.  Xectee  of  Liv' 
IngwUm  v.  McDonald,  9  Ohio  Kep.  168. 

But  as  an  Instrument  defectively  executed,  derives  no  efficacy  from  being  placed 
on  record  {Johneon't  lemee  v.  Havnee,  2  Ohio  Bep.  55),  a  recorder's  certified  copy  of  a 
mortgage  having  but  one  witness,  can  not  be  given  in  evidence.  WhUe  v.  VemnmHf 
16  Ohio  Bep.  60,  61.  Nor  can  a  certified  copy  of  an  instrument,  not  required  to  be 
recorded,  be  given  in  evidence  as  proof  of  the  execution  and  contents  of  the  lost 
original ;  but  with  other  proof  of  the  execution  of  the  instrument,  it  may  be  eri- 
deuce  to  prove  its  contents.     Tfe5«ter  tidUy.  Harru  et  aL,  16  Ohio  Bep.  490. 
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knowledgment  of  deeds  and   other  instruments  of  writing,"  passed  OhaM,ii30. 
February  twenty-fourth,  eighteen  hundred  and  twenty,  the  act  sup-  Chaae,i588. 
plementary  thereto,  passed  February  fourth,  eighteen  hundred   and  c*>«»i  w^ 
twenty-eight;  and  the  "act  providing  for  the  recording  of  deeds,  mort- 
gages and  other  instruments  of  writing,"  passed  February  the  eighth, 
eiditeen  hundred  and  ten,  be  and  the  same  are  hereby  repealed. 

This  act  to  take  effect  and  be  in  force  &om  and  afber  the  first  day  of 
June  next.^ 

An  Act  deolaratory  of  the  Uws  upon  the  sal^eot  of  mortgages* 
[Piuttd  and  look  ^<MtM(mik  16^1938,    86  vol.  fitat  6S.] 

Whebeas,  doubts  have  arisen,  under  the  act  of  the  twenty-fifth  of 
February,  eighteen  hundred  and  thirty-one,  entitled  "  an  act  to  pro- 
vide for  the  election  of  county  recorders,  and  prescribing  their  du- 
ties," and  the  act  of  the  twenty-second  of  February,  eighteen  hun- 
dred and  thirty-one^  entitled  "an  act  to  provide  for  the  proof, 
acknowledgment  and  recording  of  deeds  and  other  instruments  •  of 
writing,"  whether  deeds  of  mortgage  take  effect  from  the  time  the 
same  are  delivered  to  the  recorder  of  the  proper  countv  for  record, 
or  from  the  time  the  same  are  actually  copied  into  the  book  of  reo-  , 

ords;  and  whereas,  it  id  proper  that  such  doubt  should  be  removed : 
therefore, 

(13. J  Sbo.  I.     Be  it  enacted  hy  the  General  Assemhh/  of  the  State  Ma^wtortdj. 
of  Ohio,  And  it  is  hereby  declared  and  enacted  that  mortgage  deeds  er,to]mpi«fer« 
do  and  shall  take  effect  and  have  preference  from  the  time  the  same  ^''^ 
are  delivered  to  the  recorder  of  the  proper  county,  to  be  by  him  en- 
tered on  record ;  anything  in  the  before  recited  acts  to  the  contrary 
notwithstanding.  ^ 

An  Act  rendering  yalid  the  aoknowledgment  of  certain  deeds  and  instnunents  in 

writing. 

[PoaMdoMd  toot  ^0o<  February  11, 1832.    90  voL  Stot  83.] 

(14.)  Sec.  I.     Be  it  enacted  hy  the  General  Anembly  of  the  State  Theectof  leow. 
of  Ohio,  That  the  acknowledgment  of  all  deeds,  mortgages  and  other  !S[^i^Simr 
instruments  in  writing,  taken  and  certified  between  the  first  day  of  June,  ^^ib**  *t?j"'*' 
eighteen  hundred  and  thirty-one,  and  the  first  day  of  Januai^,  eighteen  nary  i,  1882. 
hundred  and  thirty-two,  in  conformity  to  the  provisions  of  the  act  en- 
titled "an  act  to  provide  for  the  proof  and  acknowledgment  of  deeds 
and  other  instruments  of  writing,"  passed  February  the  twenty -fourth, 
eighteen  hundred  and  twenty,'  be  and  the  same  is  hereby  declared  to 
be  legal  and  valid  in  all  courts  of  law  or  equity  in  this  state  or  else- 
where; anything  in  the  act  entitled  "an  act  to  provide  for  the  proof 
and  aoknowledgment  and  recording  of  deeds  and  other  instruments  of 
writing,"  passed  February  the  twenty-second,  eighteen  hundred  and 
thirty-one,  to  the  contrary  notwithstanding. 

1  TLifl  act  did  not,  in  fact,  take  effect,  so  far  as  regards  the  acknowledgment  of 
ieedi,  etc.,  until  the  first  day  of  January,  1832.    See  section  (14)  of  this  Chapter. 

S  Since  this  act  was  passed,  all  doubts  are  remored  with  respect  to  the  priority  of 
siortgages ;  and  whether  executed  before  or  after  the  passage  of  this  act,  they  take 
iffoct  and  have  preference  from  the  time  of  their  delivery  to  the  recorder.  Jfo^oo  t. 
S^atiif  et  al,,  8  Ohio  Rep.  896.  . 

See  note  to  sec.  (7). 

SFor  the  general  proyisions  of  the  act  of  February  %i,  1820,  in  lelation  to  th* 
itknowledgment  of  deeds,  etc.,  tee  note  (  on  p.  4A2,  ante,  or  Ohase,  1189. 
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An  Aoi  to  amend  the  act  entitlHl  '<  an  aot  to  proTide  for  the  proof,  aoknowledgment| 
and  recording  of  deeds  and  other  instmments  of  writing,"  passed  Febroaiy  tt^ 
1831. 

[Pm0dmtdlooh^l^Jmmwg»,W3&,     81  voLaw.  23.] 

go  rnnoh  of  flnt  (15.)  Seo.  I.  Be  it  enacted  hy  the  General  Anembly  of  the  State  of 
S^  M  ^  Ohioy  That  so  much  of  the  fir:^  section  of  the  act  to  provide  for  the 
quiTM  oMTtifloate  proof,  acknowledgment  and  recs>iding  of  deeds  and  other  instruments 
too^^dl^ieat ral  of  writing,  passed  February  tweniy-second,  one  thousand  eight  hundred 
and  thirty-one,  as  reauires  the  officer  or  person  taking  such  acknowl- 
edgment, to  certify  that  he  is  satisfied,  from  personal  knowledge,  or 
firom  the  testimony  of  some  witness,  thint  ^e  person  or  persons  making 
such  acknowledgment  is  or  are  the  person  or  persons  whom  they  repre- 
sent themselves  to  be,  be  and  the  same  is  hereby  repealed.  And  all 
\^  ^kdMdwithl  ^®^>  mortgages,  and  other  instruments  of  writing,  by  whidh  any  lands, 
oDtraXoertifi'  tenements  or  hereditaments  have  heretofore  been  conveyed  or  incum- 
catos^  good  and  jeered  in  law,  and  the  acknowledgment  thereof  does  not  contain  the 
eertificate  mentioned  in  this  act,  shall  nevertheless  be  as  good  and  valid. 


both  in  law  and  equity,  as  if  the  same  had  been  therein  contained. 
Aoknowiadg.  (16.)   Ssa  II.     That  all  deeds,  mortgages  or  other  instruments  in 

cSS&d^Soat  writing,  for  the  conveyance  of  land,  which  nave  heretofore  been  made 
JJo«^j|J«f  **»<>''•  and  executed,  and  the  officer  taking  the  acknowledgment  has  not  affixed 
'  his  seal  to  the  acknowledgment,  such  acknowledgment  shall,  neverthe- 

less, be  good  and  valid  in  law  and  equity;  anything  in  any  law  hereto- 
fore passed,  to  the  contrary  notwithstanding.  ^  * 

An  Act  svpplementaiy  to  an  aot  entitled  '<  an  act  to  proTide  fbr  the  proof,  aoknowi- 
edgment  and  reoording  of  deeds  and  other  instraments  of  writing/'  passed  Febrtt- 
aiy  82, 1831. 

{FteMjla«dlo#*4^ifer<*9,  1885.    88'M(.flW.490 

▲cknowiedg.  (17.)  Seo.  1.    Be  U  enacted  hy  the  (General  Auemhly  of  the  State  of 

^Mo^^oh^9,  OhiOy  That  any  deed,  mortgage  or  other  instrument  of  writing,  hereto- 
1886,  whioh  omit  fore  cxecuted  m  pursuance  of  law,  by  husband  and  wife,  for  the  pur- 
doedl^et&r^  iNM  pose  of  convoyiug  or  incumbering  the  estate  of  the  wife,  or  her  right 
mada^kiwwn^to  ^^  dowcr  in  any  lands,  tenements  or  hereditaments,  situate  in  this  state, 
1.  shall  be  received  in  evidence  in  aay  Of  the  courts  of  this  state  and  else- 
wliare,  as  conveying  or  incumbering  Uie  estate  or  interest  of  the  wife, 
or  as  releasing  her  right  of  dower,  as  the  case  may  be,  although  the 
magistrate  taking  the  acknowledgment  of  snoh  deed  shall  not  have  eer* 
.  tified  4^iat  he  read  or  made  known  the  contents  of  such  deed,  mortgage 
or  instrument  of  writing  to  such  wife,  before  or  at  the  time  she  acknowl- 
edged the  «zecBtion  hereof.' ^ 

1  Ko  seal  to  the  aeknowledgmetft  of  deeds,  exeented  \y  a  sioa  or  iumarri^  womaa^ 
was  reqvlred  by  any  law  of  this  state,  nntil  May  1, 1816.  (Chase,  1041.)  From  Au- 
gust 16, 1796,  to  May  1, 1818,  a  seal  was  required  to  the  aoknowledgmec  t  of  deediu 
executed  by  husband  and  wife.  (Chase,  180,  1041.)  This  distinction,  then,  in  regard 
to  a  seal,  between  deeds  executed  by  husband  and  wife,  and  other  deeds,  was  main- 
tained until  May  1, 1818,  when  that  distinction  was  annulled,  and  a  seal  required  ta 
the  acknowledgment  of  all  deeds.    (Chase,  1041.)    4  Ohio  Rep.  318. 

December  28, 1826  (Chase,  1513),  a  seal  to  the  acknowledgment  of  deeds  was  en- 
tirely dispensed  with.  No  subsequent  law  has  required  a  teal  to  the  certificate  of  ae- 
knowledgment. 

2  This  section  is  constitutional,  and  of  binding  foroe,  notwithstanding  its  retrospeo* 
tive  operation.  It  Tiolates  the  obligation  of  no  contract;  dirests  no  rested  right; 
but  on  the  contrary  supports  a  contract  fairly  and  honestly  made,  and  such  a  one  ai 
a  court  of  chancery  would  have  enforced.  XetMe  of  Barton,  et  aL  r.  Thf  hein  of  Mot* 
ri$y  16  Ohio  Rep.  408,  426.  See  also  note  3  to  Art.  2,  sec.  28  of  the  (castitution  Of 
1851. 

«8ee  see.  (^  post  p.  (J94. 

4  This  act  probably  airoile  out  of  the  case  of  CbfMsK  t.  (kmUtl,  0  Ohio  Rep.  '39^,  tb 
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An  Act  farther  to  amend  an  aot  entitled  "  an  act  to  provide  for  tbe  proof,  acknowl- 
edgment and  reoording  of  deeds  and  other  instromenti  of  writing,^  passed  Febc«- 
ary  22, 1831. 

[PtaMtoMlieoIr^^  Jlan*lS,1886.    84  wL £fa<.  Id.] 

(18.)  Sbo.  I.     A  a  enacted  h^  the  General  Ammhly  of  the  8taU  Sattjito^omtw^ 
•/  OhiOy  That  when  the  mortgagee  of  any  property,  within  this  state,  tooSmo^^m  m 
shall  have  received  payment  of  the  money  due  to  him,  and  secured  by  Jj^SSS.  ^  *^ 
the  mortgage,  and  shall  have  entered,  or  may  hereafter  enter  satisfiic- 
tion  or  a  receipt  for  the  same,  ^ther  on  the  mortgage  or  on  the  record 
of  the  mortgage ;  such  latisfaotion  or  rooeipty  so  reeorded,  shall  operate 
and  be  taken  to  release  the  said  mortgage  to  whoever  I^ay  be  entitled 
to  a  release.  ^ 

(19.)  Seg.  IL    That  the  recorder  of  deeds  of  each  county,  when  Beooider  to  leave 
hereafter  recording  a  mortgage,  shall  leave  space  on  the  margin  of  the  Snto^**** """ 
record,  for  the  entry  of  satis&ction;  and  shall  record  therein'  the  sat-  Mkm. 
isfaction  made  on  said  morteagO)  or  permit  the  mortgagee  to  enter 
therein  the  satisfaction  of  said  mortgage;  which  record  shall  have  g*       _^^ 
the  same  force  and  effect  as  the  record  of  a  release  of  said  mortgagee ;        ^  ^ 
and  the  recorder  shall  be  entitled  to  demand  and  receive  the  sum  of 

whieh  it  was  determined,  that  if  the  osrtifioate  of  aoknowledgment,  under  the  statnta 
of  1805  (Chase,  484),  does  not  show  that  the  contents  of  the  deed  were  made  known  to 
the  wife,  she  may  claim  dower  in  the  lands  conreyed  by  the  deed,  so  acknowledged. 
In  Cke9tmt  r,  Shtm$*9  Ume;  1ft  Ohio  Bep.  599,  this  aet  waa  held  to  be  eonstitA- 
tional ;  and  that  it  did  not  direst  vested  rights,  violate  contrasts  or  assume  to  control 
or  to  exercise  judiela!  powers,  but  was  simply  a  confirmatory  act,  merely  assuming  to 
cure  an  informality  in  the  certificate  of  a  magistrate,  creatibag  no  new  title,  and  af- 
fecting no  right  but  such  as  equitably  flows  flrom  the  grantor,  and  merely  aoeona- 
plishes  what,*  upon  the  principles  of  natural  justice,  a  court  of  chancery  ought  to  dt- 
oree ;  and  that  such  an  act,  under  the  constitution  of  1802,  might  have  a  retrospec- 
tive operation,  where  the  manifest  design  of  the  legislature  was,  that  it  should  thus 
operate.  See  note  8  to  sec.  28,  Art.  II  of  the  Oonstitntion  of  1651«  0ea^  nota  h  to 
Me.  2  of  this  Chapter. 

1  Where  a  mortgagee  pnrehases  the  mortgaged  premises,  and  reeelvM  a  deed  ia  Urn 
simple,  paying  off  a  part  of  the  consideration  by  the  delivery  of  the  note  which  the 
mortgage  was  given  to  secure  to  the  maker,  such  mortgage  is  thereby  paid  off  and 
extinguished,  and  has  no  effect  either  in  law  or  canity,  luthough  it  may  appear  un- 
eanceled  on  the  record.    Jenmng*  v.  Wood,  20  Ohio  Rep.  261. 

M.  K.  conveyed  to  M.  E.,  jr.,  and  G.  W.  8.,  certain  of  his  lands,  part  of  the  con- 
sideration being  an  agreement  by  the  grantees  to  pay  certain  debts  of  the  grantor 
upon  the  property  conveyed.  To  secure  the  performance  of  this  agreement  they  ex- 
ecuted to  M.  E.  a  mortgage  on  the  premises.  Subsequently  the  grantees,  M.  E.  Jr., 
and  G.  W.  S.,  mortgaged  part  of  the  lands  to  B.  &  S.  to  secure  a  loan ;  and  to  make 
the  security  perfect^  M.  K.  executed  a  release  of  the  lien  of  his  mortgage  on  the  part 
•overed  by  the  mortgage  to  S.  A  S.  Held^  that  this  release  was  available  for  its  pur* 
pose.    Krumhatigh  ei  aJ.  v.  Kualer  et  aL,  3  Ohio  St.  Bep.  544. 

If  the  mortgage  be  satisfied  and  released  by  a  compromise  between  the  parties, 
or  their  representives,  the  transaotion  is  entire,  and  ihe  consideration  for  the  releasa 
can  not  be  avoided  without  avoiding  the  release  also.  Eeigkway  v.  PendUkm,  15  Ohio 
Bep.  746. 

It  seems  that  a  release  firom  a  mortgagee  to  the  mortgagor,  operates  as  an  extin- 
gidshment,  merely,  of  the  mortgage.  As  the  payment  of  the  money  by  the  mort- 
or  does  not  vest  any  new  estate  in  the  mortgagor,  but  merely  extinguishes  tha 


ien  of  the  mortgage;  so,  a  release  by  the  mortgagee  to  the  mortgiM^or,  vests  no  new 
•state,  but  merely  extinguishes  the  mortgage  lien.  HUVt  le$$e€  v.  Fetl  et  al,  6  Ohio 
Bep.  225.    See,  also,  Perhin*  v.  DMU,  10  Ohio  Bep.  484. 

Where  one  or  more  of  several  oo-«raditoia  eaa  not  extingvisk  the  olai»  of  tha  real 
to  a  part  of  the  debt,  neither  can  such  co-creditors  release  the  riffht  or  estate  of  tha 
party  not  joining  with  them,  in  the  mortgage  security  of  such  debt.  Vpjohn  v.  Buf 
mg,  2  Ohio  St.  Bep.  14.  Such  being  the  rule  before  condition  broken,  a  fortiori,  it  if 
tM  rule  after  condition  broken,  when  the  legal  estate  has  become  vested  in  the  mort- 
,  redeemable  only  in  equity.    /&.  14. 


S  To  maintoin  an  aotion  against  a  reeorder  for  recording  a  forged  receipt  for  money 
due  on  a  mortgage,  it  must  be  shown  that  he  knew  the  character  of  the  instrument 
and,  with  corrupt  intent,  entered  it  upon  record.    Ramaey  v.  RiU^,  13  Ohio  Bep.  157. 
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FeM  of  reoord«r  twenty -five  ceots  and  no  more,  for  recording  sucli  satisfaction  of  a 
therefor.  mort^ige,  or  permitting  the  same  to  be  recorded  as  aforesaid,  by  the 

mortgagee. 
Oonstmctimi  of        (20.)  Seo.  III.     Nothing  in  this  act  contained  shall  be  constmtd 
JJS^JJ*^*"*      as  a  declaration  that  any  former  or  existing  practice  of  entering  satis- 

fiiction  or  releases  in  the  manner  herein  ai]^thori2ed,  shall  be  held  as 

invalid. 

An  met  to  amond  act  entitled  ''an  met  to  provide  for  the  reoording  of  land  patentt,** 
passed  March  14, 18S6. 

[Pmtdamdloi^^tti  March  iA,WB».    MvoLflW.7a.] 

Sinm*s  R.  8. 813.  &E0.  I.    Be  it  enacted  by  the  General  AnembJy  of  the  State 

^Tiren'i   Laws,  of  Qhto,  That  the  act  entitled  "an  act  to  provide  for  the  recording  of 
land  patents,''  passed  March  14,  1836,  be  so  amended  as  to  read  as 
follows : 
B«oord8  of  pat-      (21.)  Seo.  II.    All  patents  for  lands  lying  within  the  state  of  Ohio 
Smbpu^om!**  granted  to  any  person  or  persons  by  the  president  of  the  United  States, 
and  all  copies  of  such  patents  duly  certified  nnder  the  official  seal  of 
the  commissioner  of  the  general  land  office  of  the  United  States,  and 
all  exemplifications  of  the  record  upon  the  general  land  office  aforesaid 
of  any  patent  recorded  there,  mav  be  recorded  in  the  office  of  the  re« 
corder  in  the  proper  county  in  which  such  lands,  or  any  part  thereof, 
B«Mrder*s  ftes.     are  situate,  and  the  recorder  shall  be  allowed  the  same  fees  for  record- 
ing such  patents  as  are  or  may  be  allowed  for  the  recording  of  deeds 
and  other  instruments  of  writing. 
Owiiesofsnohpeo-      (22.)  Sbc.  HI.    Copics  of  such  rccord  heretofore  or  hereafter  made, 
wdjjhow  ftr  «?i-  ^^y  certified  by  the  recorder  under  his  official  seal,  shall  be  received 
in  all  courts  and  places  within  this  state  as  prima  facte  evidence  of  the 
existence  of  such  patents,  and  as  conclusive  evidence  of  the  existence 
of  such  record. 
Aet lepQiaed.  S^^*  ^^*    ^^^^  ^^^  Original  act  entitled  "an  act  to  provide 

8wMi*s  R.  8. 818.  for  the  recording  of  land  patents,^'  passed  March  14,  1836,  be  and  the 
same  is  hereby  repealed. 

Seo.  Y.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  Act  authorising  the  goyemor  to  exeente  deeds  of  releaae  in  certain  oases. 
[Patted amd took ^g^Jdmmr926,lSaS,    81voLAK.8L] 

Mon^  pdd  to  (23.)  Seo.  I.  Beit  enacted  by  the  General  Auembhf  of  the  State  of 
«^n™mo^IJJd  ^^*^»  ^**  "^  ^^  ®*^®  where  lands,  tenements  or  real  estate  of  any 
premiMs,  the  kind  has  heretofore  been  or  may  hereafter  be  mortgaged  to  the  state,  to 
SStTdwd^of^wI  secure  the  payment  of  money  due  the  state,  and  the  money  so  secured, 
leese.  together  with  the  legal  interest  due  thereon,  if  any,  shall  be  paid  to 

the  treasurer  of  state,  or  other  officer  or  agent  of  the  state,  duly  au- 
thorized to  receive  the  same,  it  shall  be  ^e  duty  of  the  governor  to 
make  out,  execute  and  deliver  to  the  mortgagor,  his  heirs  or  assigns,  a 
deed  of  release  of  the  real  estate  so  mortgaged. 
Lands    oonvejed      (24.)  Seo.  II.     That  in  all  cases  where  a  conveyance  of  lands,  tone- 
So^fSid^SS!  ^®°**  ^^  ^^  estate  has  been,  or  may  hereafter  be  made  to  the  state  for 
rorertiiig^goTern'  the  benefit  of  the  canal  fund,  or  for  any  other  purpose,  containing  a 
St!S^!°**  ^^^  condition  that  the  real  estate,  so  conveyed,  shall  revert  to  the  grantor 
on  the  payment  of  a  certain  sum  or  sums  of  money,  therein  named,  or 
on  the  performance  of  other  conditions  therein  stated ;  and  the  sum  or 
sums  of  money,  with  legal  interest  thereon,  from  the  time  the  same  was 
due  or  payable,  shall  be  paid  to  the  treasurer  of  state  or  other  officer 
or  agent  duly  authorized  to  receive  the  same,  or  the  other  conditionfl 
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stated  in  said  deed  sludl  all  be  performed,  according  to  the  stipulations 
contained  in  such  deed  of  conveyance,  it  shall  be  me  duty  of  the  gov- 
ernor, on  receiving  a  certificate  from  the  proper  officer,  of  such  pay- 
miQt  or  other  performance,  to  make,  execute  and  deliver  to  the  grantor, 
his  heirs  or  assigns,  a  deed  of  release  for  the  property  so  as  aforesaid 
conveyed  to  the  state. 

(25.)  Seo.  III.     That  where  there  shall  have  been  a  foreclosure  of  incMeofibnoiot 
ihe  equity  of  redemption  in  either  of  the  cases  mentioned  in  the  two  SSn^^J^Swwte 
foregoing  sections,  for  the  nonpayment  of  the  money  secured,  or  the  be  inopantt?*. 
nonperformance  of  the  conditions  stated  in  anv  such  deed  of  convey- 
ance, then  the  provisions  of  said  sections  shall  oe  inoperative  as  to  such 
case. 

An  Aet  to  amend  an  act  entitled  "an  act  to  proyide  for  the  proof  and  acknowledg- 
ment and  recording  of  deeds  and  other  instromenta  of  writing/'  passed  February 
22, 1831. 

[PmtdJmMarglitlMS,    46  vol.  SKol.  87.] 

(26.)  Seo.  I.  Beit  enacted  hy  the  General  Assemhly  of  the  Slate  of  AcknowiedgmflDt 
Ohioy  That  everv  acknowledgment  of  the  execution  of  anjr  deed,  mort-  ^^^^  consols  la 
gage  or  power  of  attorney,  to  sell  or  convey  lands  situate  in  this  state, 
or  of  any  other  instrument  in  writing  required  by  the  laws  of  this 
state  to  be  acknowledged,  made  or  taken  before  any  consul  of  the 
United  States  resident  m  anv  foreign  port  or  country,  and  certified  by 
such  consul,  shall  be  as  valid  and  effectual  as  if  taken  before  any  judge 
or  justice  of  the  peace  of  this  state. 

This  act  shall  take  effect  from  and  after  its  passage. 

An  Aet  supplementary  to  the  act  to  give  additional  seenritj  to  land  titles  in  this  Swan's  R.  8. 81^ 
state,  passed  March  22, 1849. 

[AMMd  amd  took  ^odt  Fobmarp  10, 1860.    67  voL  BUO.  laj 

(27.)  Seo.  I.    Beit  enacted  hy  the  General  Asseinbly  of  the  State  of  Deed and^ 
OhiOj  That  whenever  any  deed,  mortgage,  lease,  or  other  instrument  ^rMSanSe^ 
of  writing  intended  to  convey  or  incumber  any  real  estate,  or  any  in-  shwts. 
terest  therein  heretofore  or  hereafrer  executed,  may  not  have  been  or 
shall  not  be  printed  or  written  on  a  single  sheet,  or  whenever  the  cer« 
tificate  of  acknowledgment  thereof  may  not  have  been  or  shall  not  be 
printed  or  written  on  the  same  sheet  on  which  said  ^eed,  mortgage, 
lease,  or  other  instrument  of  writing  may  be  printed  or  written,  and 
such  defective  conveyance  shall  be  corrected  by  the  judgment  of  a 
court,  or  of  the  voluntary  act  of  the  parties  thereto,  such  judgment,  or 
the  instrument  correcting  the  same,  shall  relate  back  so  as  to  take  ef- 
fect at  and  be  operative  from  the  time  of  filing  the  original  conveyance 
in  the  recorder's  office.^ 

Sso.  n,    Thb  act  shall  take  effect  upon  its  passage. 

An  act  supplementary  to  the  several  nets  In  relation  to  the  reeording  of  deeds, 
mortgages,  and  other  instruments  of  writing. 

[Pamtd  Matek26tlBSl.    49  voZ.  SKol.  108.] 

(28.)  Seo.  I.     Be  it  enacted  hy  the  General  Assemhly  of  the  State  of  Separate  noord 
OhiOy  That  all  deeds,  powers  of  attorney,  and  other  instruments  of  ^dS^aSd^*** 
writing  whatever,  other  than  mortgages,  deeds  of  trust  in  the  nature  of  mortgigM. 

1  This  aet  probably  arose  out  of  the  ease  of  Ifmkhrr.  Siggmo,  9  Ohio  St.  Bep.  699. 
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mortgages^  and  pawen  of  attoni^  far  the  execution  of  mortgacr^s,  ot 
for  ihe  execution  of  deeds  of  trust  in  the  nature  of  mor^ages,  shall  be 
recorded  in  the  set  of  record  books  denominated  "record  of  deeds;" 
and  all  mortgages^  deeds  of  trust  in  the  nature  of  mortgages,  and 
powers  of  attorney  for  Ihe  execution  of  mortgages,  or  such  deeds  of 
trust  as  aforesaid,  shall  be  recorded  in  the  set  of  record  books,  denom- 
inated "record  of  mortgages,"  anything  in  any  act  to  the  contrary 
nolwithstandii^. 

Howteteni.  (29.)  Sbo.  U.    In  all  cases  where  there  are  seyeral  grantors  or 

grantees,  mortgagors  or  mortgagees,  or  other  parties  named  m  any  such 
deed,  mortgage  or  power  of  attorney,  or  other  instrument  of  wridng, 
recorded  in  the  recorder's  office  of  any  county  in  the  state,  it  shall  bi 
the  duty  of  the  recorder  to  insert  in  the  proper  indexes  the  name  of 
each  and  eyerr  of  such  grantors,  grantees,  mortgagors  or  mortgagees, 
and  other  parties;  and  in  all  cases  of  deeds,  mortgages,  and  other  in- 
struments of  writing,  made  by  any  sheriff,  master  commissioner,  mar- 
shal, auditor,  executor,  administrator,  trustee  or  other  officer,  for  th) 
sale,  conveyance  or  incumbrance  of  any  lands,  tenements  or  heredita- 
ments, and  recorded  in  the  recorder's  office  of  any  county,  it  shall  bo 
the  duty  of  the  recorder  of  the  proper  county  to  insert  in  such  indexes, 
under  their  appropriate  letters,  respectively :  first,  the  name  or  namen 
of  the  person  or  persons  whose  lands,  tenements  or  hereditaments  ari) 
sold,  conveyed  or  incumbered  by  the  deed,  mortgage,  or  other  instru- 
ments of  writing  of  any  such  officer;  secondly,  the  official  designadon 
of  such  officer,  by  whom  such  deeds,  mortgages  or  powers  of  attorney, 
or  other  instruments  of  writing  are  made ;  and  thirdly,  the  individual 
name  or  names  of  the  person  or  persons  holding  such  office,  or  by  whom 
such  deeds,  mortgages,  or  other  instruments  of  writing  are  made. 

BapMOiBg  oiMM.  (30.^  Seo.  III.  All  laws  and  parts  of  laws  inconsistent  with  the 
provisions  of  this  act,  are  hereby  repealed. 

^  Aot  to  aoMnd  '*  ui  aot  for  the  proof,  acknowledgmeat  and  rooording  of  doods  and 
other  instminentfl  of  writiog,"  passed  February  22, 1831. 

[fkuMd  Jfardb  24»  1861.    49  vol.  Oo^.  103^ 

Void  deeds  of  (31.)  Seo.  I.     Be  it  enacted  hy  the  General  A^semhfy  of  the  StcOe 

•cents  mads  ^y  Qj^^^  rjt^^^  ^^^  ^^^  ^£  ^^^j  estate  heretofore  ^  or  hereafter  executed 
by  any  person  acting  for  others,  under  a  power  of  attorney,  duly  exe 
cuted,  acknowledged  and  recorded,  shall  be  held  invalid  or  defective 
because  such  attorney,  instead  of  inserting  the  name  of  his  principals 
in  such  deed  as  the  grantors  therein,  shall  have  inserted  his  own  name, 
as  such  attorney,  as  the  grantor;  nor  because  such  attorney,  instead  of 
subscribing  the. names  of  his  principals  to  such  deed,  shall  have  sub« 
scribed  the  sanl^'^^^^  ^^  ^'^^  name,  as  such  attorney;  nor  because  the 
certificate  of  acknowledgment,  instead  of  setting  forth  that  the  deed 
was  acknowledged  by  the  principals,  by  their  attorney,  shall  set  forth 
that  it  was  acknowledged  by  the  person  executing  the  same,  as  such 
attorney;  but  all  such  deeds  so  executed,  within  the  authority  conferred 
by  such  powers  of  attorney,  shall  be,  in  all  respects  whatsoever,  as  valid 
and  effectual  as  if  the  same  had  been  executed  by  the  principals  of 
such  attorneys,  in  their  own  proper  persons. 

1  Qnere— whether,  even  before  the  constitation  of  1851,  a  deed  (kertiofoTt  Toid  and 
Inoperative  to  oreate  any  estate  oonld  be  made  to  rest  an  estate  by  a  retroafl(''*e  law. 
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HOBTQAaES  AND  BILLS  OF  BALE  OF  PEBSONAL  PBOPEBTY. 

An  Aet  to  require  mortgages  or  bills  of  sale  of  personal  propertj  to  be  deposited  with 

township  clerks. 

[PluMd  Ftbnuirp  24, 1846.    Ibot  efeet  April  1, 1846.   44  k>L  ACoi.  61.]      - 

(32.)  Sec.  1.  Be  it  enacted  hy  the  General  Auefmhly  of  the  State  Mortgrngasoiiper- 
of  Ohio  J  That  every  mortgage  or  conveyance,  intended  to  operate  as  a  ^^^Sm^te, 
mortgage  of  goods  and  chattels,  herea^r  made,  which  shall  not  be  ac- 
companied by  an  immediate  delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  shall  be  ab- 
solutely void  as  against  the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith,  unless  the 
mortgage,  or  a  true  copy  thereof,  shall  be  formwith  deposited  as  di- 
rected in  the  succeeding  section  of  this  act.  ^ 

1 A  mortj^ge  of  personal  property  under  this  act  is  **  absolutely  Toid  "  as  to  other 
creditors  of  the  mortgagor,  who  assert  their  rights  against  the  property  after  its  ex- 
ecution and  before  it  is  deposited  with  the  recorder  or  township  clerk.  Wilaon  t.  X«t- 
Ke,  20  Ohio  Bep.  161. 

Such  mortgage  is  not  void  in  U>to  by  reason  of  an  omission  to  make  the  deposit 
"  forthwith/'  but  becomes  effectiYe  whenerer  it  is  deposited.     Ih.  161. 

Where  .a  mortgagor  of  personal  property  retains  possession  of  the  property  mort- 
gaged, such  possession  is  itself  a  badge  of  fraud,  but  not  conclusive,  but  subject  to  be 
rebutted  by  evidence  of  some  good,  honest  and  <<uflBoient  reason  why  the  possession 
was  not  changed.  Homheek  v.  Vcmmetrtf  9  Ohio  Bep.  153 ;  CoUint  v.  Myen,  16  Ohio 
Bep.  547 ;  Freemtin  v.  Rawon,  b  Ohio  St.  Bep.  7. 

But  where  the  mortgagor  retains  possession  of  the  property  mortgaged,  with  the 
power  of  sale,  the  mortgage  is  void  as  against  subsequent  purchasers  and  ezeention 
creditors.  CoUint  v.  Mytr;  16  Ohio  Bep.  547 ;  Freenum  v.  Rawmm,  6  Ohio  St.  Bep. 
1;  Brmon  <&  Co,  v.  Webb,  20  Ohio  Bep.  389. 

A  mortgage  on  a  store  of  goods  is  not  taken  out  of  this  latter  rule,  where  the 
mortgage  permits  the  mortgagee  "  to  make  sales  at  retail  only,"  by  stipulations  that 
the  mortgagee  should  at  all  tUnes  hold  absolute  and  exclusive  possession  of  the  goods 
as  against  all  persons  other  than  the  mortgagor,  and  should  release  all  claims  to  the 
property  as  soon  as  the  debt  should  be  fully  paid,  etc    Harmon  v.  Abbey,  7  Ohio  St. 

It  the  newer  of  disposition  appear  upon  the  fare  of  the  mortgage,  or  is  fairly  to  be 
inferred  from  its  provisions,  it  is  the  duty  of  the  court  so  to  declare  it,  without  sub- 
mitting the  matter  to  the  jury  as  a  question  of  fact.  Freeman  v.  Baweon,  6  Ohio  St. 
Bep.  1 .  If  it  does  not  so  appear,  but  is  so  understood  or  agreed  by  the  parties  at  the 
time  the  mortgage  is  executed,  it  is  equally  void ;  and  such  understanding  or  agree- 
ment may  be  shown  by  parol  evidence,  and  may  be  proved  by  the  conduct  of  the 
parties  in  relation  to  the  subject  matter  of  the  mortgage  and  other  circumstances,  •• 
in  other  oases.  lb.  1.  In  either  case,  when  the  fact  is  made  to  appear,  the  mortgage 
is  fraudulent  in  law,  irrespective  of  the  intention  of  the  parties.    Jb,  1. 

But  when  possession  is  taken  by  the  mortgagee,  the  mortgage  becomes  valid  so  as 
to  protect  the  mortgaged  property  from  execution  creditors  not  having  made  a  levy, 
and  against  subsequent  puronasers  from  the  mortgagor.  Brown  &  Uo,  v.  Webb,  20 
Ohio  Bep.  389. 

Where  personal  property  has  been  mortgaged  in  another  State,  and  the  mortgage  ia 
recorded  in  the  town  where  the  mortgagor  and  mortsagee  reside,  and  where  th» 
property  is  held  at  the  time  of  the  execution  of  the  Instrument,  a  subsequent  re^ 
moval  of  the  mortgagor  to  this  state,  does  not  render  a  new  record  or  filing  of  tha 
mortgage  here,  necessary.    Kanaka  v.  Taylor,  7  Ohio  St.  Bep.  134. 

Where  a  mortgagor  of  personal  property,  by  the  express  terms  of  the  BM>rtgage» 
retains  the  possession  of  tne  property  until  condition  broken,  such  possession  being 
coupled  witn  a  beneficial  use,  the  special  interest  or  property  of  the  mortgagor  is  sub- 
ject to  execution  or  attachment  by  his  otlif^  creditors.  Oitrd  v.  Wwnder^  5  Ohio  Si« 
Bep.  92. 

The  right  to  the  immediate  possession  of  the  property  in  controversy,  being  essen* 
lial  in  order  to  maintain  replevin,  that  action  can  not  be  maintained  by  the  mortgage* 
of  chattels  before  condition  broken,  when,  by  the  terms  of  the  mortgage,  the  mort* 
gagor  is  entitled  to  retain  the  possession  and  use  until  the  maturity  of  the  debt, 
76.92. 

In  such  oase,  if  the  security  of  the  mortgagee  is  placed  in  jeopardy  by  prooeedingt 
OB  behalf  of  the  other  creditors  of  the  mortgagor,  the  appropxiato^  remedy  of  tht 
mortgagee  'is  a  proceeding  in  equity.    Jb,  92. 

A  chattel  mortgage,  purporting  to  create  ft  lien  on  the  stock  is  a>gro«Ai7i  and  alio 
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\i'hero  to  be  d«-      (33.)  Seo.  II.     The  instruments  mentioned  in  the  preceding  section 
i*^*^  •    shall  be  deposited  with  the  clerk  of  the  township  in  this  state,  where 

the  mortgagor  therein,  if  a  resident  of  this  state,  shall  reside  at  the 
time  of  the  execution  thereof;  and  if  not  a  resident,  then  with,  the  clerk 
of  the  township  where  the  property  so  mortgaged  shall  be  at  the  time 
of  the  execution  of  such  instrument.'  €1 
rning  (34.)  Sec.  III.     Upon  receipt  of  any  such  instrument,  the  clerk  re- 

ceiving it  shall  file  the  same,  and  indorse  thereon  the  time  of  receiving 
it,  and  shall  deposit  the  same  in  his  office,  to  be  kept  there  for  the  in- 
spection of  all  persons  interested. 
When  mortgMp  (35.)  Seo.  I V.  Every  mortgage  so  filed  shall  be  void,  as  against  the 
lobernMwed.  creditors  of  the  person  making  the  same,  or  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  afler  the  expiration  of  one  year 
from  the  filing  thereof,  unless,  within  thirty  days  next  preceding  the 
expiration  of  the  said  term  of  one  year,'  a  true  copy*  of  such  mortgage, 

on  laoli  u  should  be  sabseqaently  aoqaired  by  the  mortgagor  creates  no  lien  on  the 
subsequently  acquired  property.  Chapman  v.  Wetmer,  et  aL,  4  Ohio  8t.  Rep.  481. 
VThen  such  mortgage  authorizes  the  mortgagee  to  take  possession  of  the  property  se- 
cured and  attempted  to  be  secured,  it  is  a  continuing  executory  contract ;  and  when 
the  mortgagor  acquires  such  property  after  the  execution  of  the  mortgage,  and  actu- 
ally delivers  the  same  to  the  mortgagee,  the  latter  thereby  acquires  a  vaUd  lien  on 
f  ineh  subsequently  acquired  property,     fb.  481. 

A  mortgagee  of  a  steamboat  can  not  claim  the  benefit  of  a  policy  of  insurance  effected 
npon  the  boat  by  the  mortgagor.  Each  have  insurable  interests,  but  neither  can,  a« 
a  general  rule,  take  advantage  of  an  insurance  effected  by  the  other.  The  rule  is  the 
same  although  the  policy  effected  by  the  mortgagor  may  contain  the  words  "  for 
whom  it  may  concern,"  if,  at  the  time,  the  mortgage  has  not  become  absolute  at  law, 
by  failure  to  pay  the  money.     McDonald  v.  Bladc't  (xdrn'r,  20  Ohio  Rep.  185. 

The  description  of  a  machine  in  a  chattel  mortgage,  by  the  name  by  which  it  is 
asnally  known,  and  as  being  in  a  certain  place,  is  sufficient,  although  the  machine  is 
in  an  unfinished  state.  If  the  article  named  is  in  such  a  condition  that,  from  its  ap- 
pearance, persons  acquainted  with  like  machines  would  know  it  by  the  designation 
giren  to  it  in  the  mortgage,  the  description  is  sufficient,  although  other  and  material 

rirts  were  necessary  to  be  added  to  make  it  complete.    Latorenee  r.  Evartt  A  Cooper, 
03iio  St.  Rep.  194. 

A  clause  in  a  chattel  mortgage  upon  a  steamboat,  executed  by  K.  &  R.  to  M.,  re- 
citing that  M.  had  the  same  day  sold  the  boat  to  K.  &  R.,  and  taken  fourteen  promis- 
soiT  notAS  of  $260  each,  executed  by  E.,  payable  at  different  days  thereafter  to  M., 
JUM  Conrteen  promissory  notes  of  the  same  time  and  amount,  executed  by  R.,  and 
that  K.  &  R.  had  agreed  to  execute  said  mortgage  for  the  security  of  said  twenty- 
eight  notes,  and  also  to  effect  an  insurance  on  said  boat  tor  the  amount  due  M.  for  his 
further  secarity  upon  said  notes,  and  that  said  K.  &  R.  promise  to  pay  said  sum  of 
$7,000,  Of  above,  does  not  change  the  liabilities  of  E.  &  R.,  f^om  a  several  under* 
taking  on  the  part  of  each  to  pay  his  own  fourteen  notes  into  a  joint  undertaking  of 
both  to  pay  the  whole  twenty-eight  notes.    KelUy  r.  Maxmell,  7  Ohio  St.  Rep.  230. 

1  Where,  after  depositing  a  mortgage  with  the  township  clerk  or  county  recorder, 
the  mortgagee  temporarily  withdraws  It,  another  creditor  can  not  prejudice  the  mort- 
gage lien  by  causing  *  levy  to  be  made  upon  the  mortgaged  proper^  before  the  mort- 
gage is  returned  to  its  deposit.     Wileon  v.  Lealie,  20  Ohio  Rep.  161. 

Whatever  may  be  the  effect  of  this  section  in  rebutting  the  presumption  of  fraud 
arising  from  leaving  the  property  in  the  possession  of  the  mortgagor,  it  has  no  effect 
to  render^valid  those  mortgages  in  which  the  mortgagor  retains  power  to  dispose  of 
the  property.     Freeman  v.  Bawoeon,  5  Ohio  St.  Rep.  1. 

Actual  notice  of  a  prior  mortgage  is,  per  ee,  conolttslve  evidence  of  maia  Jidee  in  a 
a  subsequent  mortgagee;  but  constructive  notice  merely  is  not  such  evidence.  Fame, 
Kendall  d:  Co.  v.  Maeon  el  aL,  7  Ohio  St.  Rep.  190. 

Where  E.,  residing  in  the  state  of  New  York,  took  a  chattel  mortgage  firom  G.,  who 
resided  in  the  same  place,  conditioned  to  secure  part  of  the  purchase  money  for  the 
chattel  which  was  the  subject  of  the  mortgage,  m  three  monthly  installments,  and 
the  mortgage  was  registered  in  the  proper  office  of  the  same  state,  and  there  became 
valid  between  the  parties,  and  G.  afterward,  before  breach  of  the  condition,  removed 
into  Ohio,  taking  with  him  the  chAttel,  without  the  knowledge  or  consent  of  E.,  and 
there  made  sale  of  it  to  a  third  party,  an  action  by  the  mortgagee  will  lie,  in  thia 
state,  to  recover  the  value  of  the  property  from  the  purchaser,  although  he  may  hare 
bought  it  without  notice  of  the  mortgage  lien.    Kanagar.  Ihiflor,  7  Ohio  St  Rep  184* 

2  Where  the  year  expires  on  Sunday,  such  Sunday  is  not  excluded  from  the  oomp«* 


e  See  note*  on  next  page. 
(a)  Keptsttlod.    Supplied,  Sup.  2fl5. 
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togetber  with  a  statement  ezhibi^ng  the  interest  of  the  mortgagee  iit 
the  property  at  the  time  last  aforesaid  claimed  by  virtue  of  such  mort- 
gage, shall  be  asain  filed  in  the  office  of  the  clerk  of  the  township  where 
Sie  mortgagor  snail  then  reside,  if  in  this  state ;  and  if  his  residence 
shall  not  be  in  the  state,  then  in  the  office  of  the  clerk  of  the  township 
IE  which  such  property  shall  then  be  * 

(36.)  Seo.  Y.  a  copy  of  any  such  original  instrument,  or  of  any  OopiM,  etc,  eri- 
aopy  thereof,  so  filed  as  aforesaid,  including  any  statement  made  in  pur-  **~*  ^  ****** 
Buance  of  this  act,  certified  by  the  clerk  in  whose  office  the  same  shall 
be  filed,  shall  be  received  in  evidence,  but  only  of  the  fact  that  such  in- 
strument and  copy  or  such  statement  was  received  and  filed  according 
tb  the  indorsement  of  the  clerk  thereon,  and  of  no  other  fact;  and,  in 
all  cases,  the  original  indorsement  by  the  clerk,  made  in  pursuance  of 
^is  act,  upon  such  instrument  or  oopy,  shall  be  rooeived  in  evidence 
only  of  the  fiicts  stated  in  such  indorsement 

(37.)  Sec.  YI.    For  services  under  this  act  the  clerks  shall  be  en-  T«Mofderk. 
titled  to  receive  the  following  fees:  For  filing  each  instrument  or  copy, 
six  cents;  for  searching  each  paper,  six  cents;  and  the  like  fees  for  cer- 
tified copies  of  such  instruments  or  copies  as  are  allowed  by  law  to 
county  recorders  for  copies  and  certificates  of  records  kept  by  them. 

(38.)  Sbo.  YII.     In  all  townships  in  which  the  office  of  the  recorder  Deport  of  mort- 
of  the  county  is  kept,  such  instrument  shall  be  deposited  with  him,  and  SSS?  to  "S? 
he  shall  perform  the  duties  imposed  upon,  and  be  entitled  to  the  fees  ^^^  <:a>«^ 
provided  for  township  clerks  in  this  act,  and  his  certificate  shall  have 
the  same  force  in  evidence;  and  the  recorder  of  Hamilton  county  shall  Bn^r  of  recorder 
number  every  such  instrument  left  with  him,  and  shall  enter  in  a  book,  Miin^^'^ 
to  be  provided  by  him,  alphabetically,  the  names  of  all  the  parties  to 
such  instrument,  with  the  number  indorsed  thereon  opposit^ach  name, 
which  entry  shall  be  repeated,  alphabetically,  under  the  najnite  of  every 
party  thereto;  and  the*  said  recorder  of  Hamilton  county .ahall  be  en- 
title to  receive,  for  such  entries,  six  cents  for  every  part|  io  such  in- 
strument. 

This  act  shall  take  effect  on  the  first  day  of  April. 

An  Act  to  amend  the  aot  entitled  "an  aot  to  require  mortgftg^  or  bills  of  sale  of  per- 
sonal property  to  be  deposited  with  township  clerks/'  passed  February  24»  1840. 

[PtaMMt  February  86, 1848.  46  mrf.  fifcU.  103.] 

(39.}  Sbo.  1.  Be  it  enacted  hy  the  General  Anmibdy  of  ike  State  —And  of  Oivtho> 
of  Ohio,  That  so  much  of  the  seventh  section  of  the  aot  entitled  "an  K»««»*y- 
act  to  require  mortgages  or  bills  of  sale  of  personal  property  to  be  de- 
posited with  township  clerks,'^  passed  February  twenty-four^  eighteen 
hundred  and  forty-six,  as  applies  exclusively  to  the  recorder  of  the 
eounty  of  Hamilton,  be,  and  the  same  is  hereby  extended  to  Uie  re- 
corder of  the  county  of  Cuyahoga. 

An  Aet  to  authorise  supplying  eridenoes  of  the  title  to  lands  sold  by  the  state,  where 
the  same  has  been  lost  or  destroyed  by  aoeident  or  otherwise. 

{Pamii<mdU>oktffmAFtbmar$\0,l^'t.    UvcL»aLll.\ 

(39.)  Sec.  L  Be  it  enacted  hy  the  General  Auemhly  of  the  State  of  When  esecotiTt 
Ohioy  That  in  all  cases  where  lands  have  been  purchased  of  the  state  JJ^'SIeSto  ^ 
of  Ohio  and  title  deeds  have  been  duly  executed  therefor,  and  the  same  pl7  lost  ones. 

tation  of  the  thirty  days  preoeding  the  expiration  of  the  year.    PaiM,  Kmdatt  A  Ob. 
T.  MatoH  et  al.,  7  Ohio  St.  Rep.  108. 

*  A  refiUitg  of  fA«  original  mortgage  with  the  proper  and  requisite  ^dorsements,  is  a 
•abstantial  compliance  with  this  provision.    lo.  198. 
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have  been  lost  or  destroyed  by  acoident ;  or  where  any  person  having 
an  interest  in  such  lands  by  the  use  of  due  diligence  can  not  find  or 
obtain  possession  of  such  deed,  and  no  record  exists  from  which  a  cerd 
fied  copy  can  be  made,  to  supply  the  evidence  of  such  deed,  the  proper 
executive  officer  shall  be  and  hereby  is  authorized  and  required  to  exe- 
cute and  deliver  to  such  purchaser,  or  to  the  person  having  such  inter- 
est, a  new  deed  for  such  lands,  which  shall  have  the  same  effect  to  all 
intents  and  purposes  as  such  original  deed  would  have  had  if  it  had 
been  duly  preserved  and  recorded. 
What  to  eontaiiu      (40.)  Seo.  II.    Such  new  deed  shall  be  executed  to  the  same  person, 
shall  recite  the  execution  and  delivery  of  the  former  deed,  and  the 
facts  which  authorize  the  making  of  such  new  deed,  and  shall  be  duly 
recorded  in  the  office  of  the  secretary  of  state. 
GopiM    oertifled,      ^41.)  Sec.  III«    All  copies,  duly  certified  by  the  secretary  of  state, 
0ndenot,«to.        unaer  the  seal  of  his  office,  of  any  deed  executed  by  the  governor,  and 
which  has  been  heretofore  or  may  hereafter  be  recorded  in  the  office  of 
the  secretary  of  state,  shall  be  received  in  all  courts  and  places  in  this 
state  as  prima  fade  evidence  of  the  existence  of  such  deed,  and  shall 
in  all  respects  have  the  same  force  and  effect  as  certified  copies  from  the 
records  of  deeds  recorded  in  the  county  where  such  lands  are  situated. 
F«M  tw  oopiM.         (42.)  Sec.  IV.     Any  person  upon  paying  to  the  secretary  of  state 
the  sum  of  one  dollar  shall  be  entitled  to  receive  from  his  office  a  certi- 
fied copy  of  any  deed  recorded  in  his  office. 
Aet  npMied.  (43.)  Seo.  Y.     The  act  entitled  ^<  an  act  to  authorize  supplying  evi- 

Sjnui'i  BaT.  Stet.  (Jences  of  the  title  to  lands  when  the  same  have  been  lost  or  destroyed 
by  accident,''  passed  April  7, 1854,  be  and  the  same  is  hereby  repealed. 
Seo.  VI.    This  act  shall  take  effect  firom  and  after  its  passage. 

An  Aet  to  provide  for  the  exeoation  of  deeds  for  lands  sold  by  the  state  of  Ohio^ 
and  for  other  purposes. 

[PtaMMt  owl  look  ^MlJjira  10,1867.    M  m>{.  flEa<.  160.] 

OonTeyanoes  by         (44.)  Seo.  I.     Be  it  enacted  hy  the  General  Assemh^  of  the  State  of 
how  'S^^  ^i  Ohio,  That  all  conveyances  for  lands,  lots,  or  any  interest  in  real  estate, 
wh^dditewd,  ^hich  has  heretofore  been  sold,  or  may  be  heredter  sold,  by  any  officer 
or  agent  of  the  state,  by  the  board  of  public  works,  or  any  authority 
whatever  in  pursuance  of  law,  shall  be  executed  in  the  name  of  the 
state,  signed  by  the  governor,  and  countersigned  by  the  secretary  of 
state,  and  shall  be  for  delivery  to  the  persons  entitled  to  receive  them 
at  the  office  of  the  auditor  of  state,  and  the  auditor  shall  keep  a  record 
of  such  deeds  delivered,  showing  to  whom  delivered  and  the  date 
thereof. 
When  oertifloata       (45.)   Seo.  II.     Whenever  it  shall  be  shown  U^  the  governor  and 
^oootrMtisioit.  attorney  general  by  satisfactory  proof,  that  any  certificate  of  the  pur- 
chase of  lands,  heretofore,  or  hereafter  sold  at  any  land  office  of  this 
state,  or  that  any  other  contract,  bond,  or  memorandum  whatever,  evi- 
dencing a  purchase  of  any  lands  from  the  state,  has  been  lost  or  de- 

1  Where  the  state  anthorites  an  agent  to  sell  at  public  auction  her  public  land,  and 
to  issue  a  oertiflcate  to  the  purchaser  at  such  sale,  and  such  agent  is  also  authorisedy 
after  the  time  of  sale  by  publio  auction,  to  sell  at  prirate  sale  any  of  the  unsold  Iands» 
and  vhe  agent  does  sell  at  the  public  auction  a  lot  of  said  land  to  A,  who  pays  for  the 
same  and  obtains  a  proper  certificate,  and  the  agent  afterward  sells  the  same  lol 
at  private  sale  to  another  person,  the  second  sale  is  roid.  Boteherry  r.  EollifUr,  4 
Ohio  St.  Rep.  297. 

In  such  case,  if  the  goTemor  make  a  deed  to  the  last  purchaser,  and  afterwanl. 
under  a  subsequent  law,  makes  a  deed  to  the  first  purchaser,  the  last  deed  will  hold 
the  land,  although  the  last  purchaser  had  no  notice  of  the  first  purchaser's  equi^. 
Jb.  297. 
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stroyed,  by  accident  or  otherwise ;  or  tHat  from  any  caase,  by  the  nse 
of  due  diligence,  the  owner  of  said  lands  can  not  obtain  possession  of 
snch  certificate,  contract,  bond,  memorandum,  it  shall  be  the  duty  of 
the  goTornor  to  execute  deeds  for  the  said  premises,  in  the  same  man- 
ner as  though  such  eyidences  of  purchase  or  contract  had  been  duly 
produced  to  him. 

(46.^  Seo.  III.    Wheneyer  any  lands,  lots,  or  interest  in  lands  afore-  When  origiiiai 
laid,  shall  haye  been  sold  by  the  original  purchasers,  and  haye  passed  JSd^^Sdno  deed 
into  the  hands  of  one  or  more  successiye  purchasers,  whether  by  pri-  >iMde. 
yate  sale,  or  by  sales  made  by  administrators,  guardians,  sheriffs,  master 
commissioners,  receiyers  or  any  other  officer,  and  no  deed  has  eyer  been 
made  for  such  real  estate,  upon  exhibiting  to  the  goyernor  and  attorney 
general  satisfactory  eyidence  of  such  sales,  and  of  present  ownership 
by  any  such  purchaser,  it  shall  be  the  duty  of  the  goyernor  to  execute 
a  deed  directly  to  such  assignee  or  present  owner. 

(47.)  Sec.  IV.    Wheneyer  the  purchaser  has  died  before  deed  made,  — Or  pnrchaier 
and  the  lands  haye  passed  to  others,  by  descent,  or  deyise,  and  the  title  ^^^  ^^^ 
still  remains  in  them,  the  goyernor  shall,  upon  proper  proof  of  such 
facts  being  made  to  him  and  the  attorney  general,  execute  the  deed  to 
the  persons  entitled,  a 

(48.)  Sbo.  v.    Wheneyer  by  satisfactory  eyidence  it  shall  appear  to » the  as  amended  Feb- 
governor  and  attorney  general  that  any  error  has  occurred  in  any  deed  here-  'Sf?^'"*^*®** 
tofore  or  hereafter  executed  and  delivered  in  the  name  of  the  state,  under  ^^^^^*^^^* 
the  laws  thereof,  or  in  the  certificate  of  any  public  officer,  upon  which  a  con-  Srron  in  deed  of 
veyance,  if  correct,  would  be  properly  rec^uired  from  the  state,  it  shall  be  SSe^fDurcSjule?" 
the  duty  of  the  ^vemor  to  correct  the  said  error  by  the  execution  of  a  cor- 
rect and  proper  title  deed,  according  to  the  intent  and  object  of  the  original 
purchase  or  conveyance  to  the  party  entitled  to  the  same,  his  or  her  heirs, 
or  legal  assigns,  as  the  case  may  require,  receiving  from  said  party  a  release 
in  due  form,  to  the  state,  of  the  property  erroneously  conveyed. 

(49.)  Sec.  VI.    All  deeds  executed  under  the  second,  third,  fourth  ^^rftesofroch 
and  fifth  sections  of  this  act,  shall  recite  the  facts  as  ascertained  by  the  ^^'^ 
goyernor  and  attorney  general  upon  the  proof  of  which  said  deeds  are 
executed. 

(50.)  Sec.  VII.    Any  lands  now  belonging  to  the  state  of  Ohio,  Saie   of  Mar^ 
lying  near  the  Mercer  county  reservoir,  which  may  remain  unsold,  shall  J2S?   nMsmH 
be  subject  to  private  entry  at  the  office  of  the  agent  for  the  sale  of  the 
canal  lands  of  the  state,  now  located  at  Defiance,  upon  the  same  terms 
and  under  the  same  restrictions  as  are  provided  in  an  act  entitled  "  an 
act  to  abolish  the  office  of  commissioner  of  the  state  land  office  at  De-  ea  t.  bux.  120. 
fiance,  and  to  provide  for  the  sale  of  lands  to  actual  settlers  at  said  of- 
fice, and  to  create  the  office  of  land  agent,"  passed  May  first,  eighteen 
hundred  and  fifty-four. 

(51.)  Sec.  VlII.    All  deeds  provided  for  in  this  act  shall,  before  BeoordofaeDii 
delivery,  be  recoi^d  in  the  office  of  the  secretary  of  state. 

(52.)  Sec.  IX.    An  act  entitled  an  act  to  amend  the  act  entitled  an  Act  npeakd. 
act  to  provide  for  the  sale  of  certain  lands  granted  by  congress  to  t)ie  cbaee,  laao. 
state  of  Ohio,  passed  February  22,  1830,  and  also  section  four  of  an 
act  to  provide  for  the  increase  of  the  canal  fund  by  the  purchase  and  Swmi,768. 
sale  of  real  estate,  passed  February  7, 1826,  be  and  the  same  are  hereby 
repealed. 

Sec.  X.    This  act  shall  take  effect  from  and  after  its  passage.  ohMe,  vm. 


FURTHER  DECISIONS  AND  REFERENCES  TO  STATUTES,  IN  RELATION  TO 
DEEDS,  MORTGAGES,  POWERS  OP  ATTORNEY  AND  LEASES. 

JD^eda  made  tA  Ohio, — Under  the  ordinance  of  1787,  and  the  laws  adopted  and 
•naoted   before  the  itatnte  of  frauds,  no  oonyeyanoe  would  pass  a  valid  legal 
(a)  Repealed.    Supplied,  Sup.  292. 
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Utle  to  reftl  estate,  unless  saoh  eonreyftnco  were  by  deed.  Tbe  ancient  common 
law  convey anoes,  such  as  a  parol  exchange  of  lands,  have  never,  it  is  said,  been 
adopted  in  this  state.  Lindley't  Utaee  v.  Cbate,  1  Ohio  Rep.  243.  The  redelivery  of  a 
deed  by  the  grantee  to  the  grantor  is  not  a  reconveyance  of  the  estate,  although  so 
intended.  Sarr  v.  Starr  et  al,,  1  Ohio  Rep.  321.  See  also  Baldwin  etoL  y.  Bank  of 
Mcunlloftf  1  Ohio  St.  Rep.  141.  An  assignment  on  the  back  of  a  deed,  by  the  grantee 
therein  named, ''  of  all  nis  right  and  title  In  the  deed,"  may,  perhaps,  upon  proof  of 
the  circumstances,  amount  to  a  contract  which  chancery  would  enforce,  but  does  not» 
of  itself,  transfer  title.    X«Mee  of  BentUy't  ?mr$  %,  Deforest,  2  Ohio  Rep.  221. 

That  livery  of  seizin  has  never  been  essential,  in  Ohio,  to  the  creation  of  a  fieehold 
estate,  nor  an  entry  necessary  to  perfect  the  title  of  an  heir  or  devisee,  is  well  known 
to  every  lawyer.  The  most  common  instrument  of  conveyance  is  -a  deed  of  bargain 
and  sale,  which,  without  the  aid  of  a  statute  of  uses,  transfers  both  the  legal  and 
equitable  estate.  Nay,  further,  a  mere  deed  of  quits  claim  or  release  is  sufficient, 
even  where  the  releasee  has  no  prior  interest  in  tbe  land.  But  our  departure  from  the 
English  law  does  not  stop  here.  For  an  adverse  possession  does  not  prevent  the 
transfer  of  title  either  by  deed,  descent,  or  devise*  Whatever  title  is  held  by  the 
grantor,  ancestor,  or  testator,  may  be  thus  transferred,  notwithstanding  the  lands  are 
adversely  held  by  another.  HoU  v.  HempkUlf  3  Ohio  Rep.  232 ;  HelfeMtine  v.  Oer^ 
rard,  7  Ohio  Rep.,  pt.  1,  275 ;  Hall  v.  At*by,  0  Ohio  Rep.,  96.  It  might  seem  from 
what  was  said  m  UoU  v.  ffempJUll,  that  an  adverse  possession  would  be  fatal  to  a 
deed  ;  but  that  such  possession  in  no  wise  aflfects  it,  was  expressly  decided  in  Hall  v. 
Athby.  Per  Thurman,  J.,  Lemee  of  Borland  etoL  r.  Marshall,  2  Ohio  St.  Rep.  814. 
See  also  Crmmmger  v.  W9lcK*$  Umee,  15  Ohio  Rep.  156. 

Where  a  legal  estate  is  granted,  or  devised,  to  trustees,  without  words  of  perpetuity, 
vpon  trusts  of  perpetual  duration,  there  is  much  reason  and  authority  for  holding 
that  the  legal  estate,  taken  by  the  trustees,  is  commensurate  with  the  trust;  and, 
therefore,  a  fee.  MUea  v.  Fotter,  10  Ohio  Rep.  1,  which  seems  to  recognize  a  contrary 
doctrine,  doubted.  Williamt  v.  Tkt  First  Pressbjfterian  Chm-ek  of  OinoitmaU,  1  Ohio  St. 
Rep.  479. 

But  wherever  the  legal  title  goes,  upon  the  death  of  the  grantee  or  devisee,  it  re- 
mains charged  with  the  trust.     lb.  479. 

And  even  if  the  trustees  do  not  take  a  fee,  yet  if  the  trust  is  created  by  deed,  con- 
taining a  covenant  of  general  warranty,  binding  the  grantor  and  his  heirs  forever,  such 
deed  may  operate  by  way  of  estoppel,  to  confirm  to  the  beneficiaries  of  the  trust,  the 
perpetual  and  beneficial  estate  in  the  land.    lb,  479. 

A  deed  to  certain  persons,  as  "  trustees  of  the  presbyterian  congregation  of  Cin- 
cinnati, and  their  successors  forever,"  "  for  the  use,  benefit  and  behoof  of  the  afore- 
said congregation  forever,"  there  being  then  but  one  such  congregation,  is  not  void 
for  uncertainty  as  to  the  beneficiaries  of  the  trust,  although  they  were  not  then  ineor- 
porated.    lb,  479. 

Where  a  deed  was  evidently  designed  to  convey  a  fee,  a  court  of  equity  will  not 
lend  itself  to  defeat  the  intent.  If  it  would  be  reformed  in  equity,  no  person  who 
would  be  bound  by  it  when  reformed,  can  found  an  equity  upon  its  defects.  J  6.  479. 
A  deed  made  for  the  purpose  of  defrauding  creditors,  is  good  as  between  the  par- 
ties thereto,  and  those  claiming  under  them,  though  void  as  to  creditors.  JVemper  v. 
Barton;  SatM  v.  Morris'  heirs,  18  Ohio  Rep.  418. 

A  wife  may  transmit  her  separate  estate,  through  the  intervention  of  a  trustee,  to 
her  husband.    Lewis  st  al.  v.  Baldwin  et  al.,  11  Ohio  Rep.  862. 

A  conveyance  to  A.  and  B.  and  their  heirs,  and  to  the  survivor  of  them,  and  to  the 
heirs  of  such  survivor,  vests  in  the  survivor  an  estate  in  fee.    76.  362. 

There  is  a  well  settled  distinction  between  an  absolute  deed  of  trust  and  a  deed  of 
trust  in  tbe  nature  of  a  mortgage  ;  the  one  is  conditional  and  defeasible,  the  other  is 
Wioonditional  and  ind^easible  for  the  purposes  of  the  trust.  Hoffman  et  al.  v.  MaekcUl 
et  al.,  6  Ohio  St.  Rep.  126. 

Where  the  grantor  in  a  deed  of  trust  makes  it  in  contemplation  of  insolvency,  and 
authorizes  the  grantee,  after  paying  the  expenses  of  the  trust,  to  make  a  pro  rata 
distribution  of  the  proceeds  of  the  trust  property  among  the  grantor's  creditors,  such 
deed  is  absolute,  and  the  conveyance  is  to  a  trustee  for  the  purpose  of  raisinr  a  fund 
with  which  to  p<Mtf  debts,  as  distinguished  from  a  deed  of  trust  in  the  nature  ofa  mort- 
gage to  secure  debts,     lb.  126. 

To  establish  an  express  trust  in  the  case  of  a  conveyance  by  deed  absolute  on  its 
face,  it  is  requisite  that  the  evidence  should  be  clear,  certain  and  eottclusive,  in  proof 
not  only  of  the  existence  of  the  trust,  and  that  too,  at  the  time  of  the  conveyance, 
but  also  as  to  its  terms  and  conditions.  Miller  v.  Stokelff  et  aU,  6  Ohio  St.  Rep.  194. 
It  is  not  sufficient  that  circumstances  should  be  in  proof  calculated  to  excite  a  sus- 
picion, or  even  a  probability,  in  the  minds  of  some  persons  that  there  might  havo 
neen  a  trust ;  but  the  proof  must  show  tbe  existence  of  the  trust  affirmatvoelif,  and  to 
eonclusinely  as  to  remove  all  reasonable  and  well-founded  doubt,    lb,  194. 

A  deed  for  the  conveyance  of  lands,  absolute  in  its  terms,  and  in  consideration  of 
natural  love  and  affection,  is  repugnant  to  the  existence  of  a  trust,  and  if  in  oppo- 
sition to  the  terms  of  such  a  de^,  an  express  trust,  coupled  with  an  interest,  could  bo 
set  up  and  proven  by  circumstantial  evidence,  predicated  on  a  supposed  oonoealment 
or  fraud,  alter  the  lapse  of  thirty  years,  it  is  essential  that  the  evidence  be  so  of rtato 
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and  eonelunw  as  to  exolnde  erery  rational  hypothesis  to  the  contrary,  with  the  cer- 
tainty of  a  positive  declaration  of  the  trust.     lb.  194. 

An  implied  or  resulting  trust  can  not  be  shown  against  an  absolute  deed  in  consid- 
eration of  natural  lore  and  affection  in  writing.     Jb.  192. 

Qrantor  tit  a  deed:  If  the  grantor  has  neither  a  title  in  himself  to  convey,  nor  an 
anthoiity  to  convey  from  those  who  have  the  title,  a  court  of  chancery  can  not  aid 
the  grantee.  Therefore  a  deed  made  by  executors,  under  a  defective  and  void  order 
%t  court,  being  without  authority,  can  not  be  aided  in  chancery.  Tieman  v.  Beam  ei 
mL,  2  Ohio  Rep.  383. 

Where  a  deed  purported  to  be  a  conveyance  by  ''  the  president  and  directors  of  the 
Ifiami  Exporting  Company,"  the  attesting  clause  being, ''In  witness  whereof,  I,"  A. 
B.,  **  president  of  the  Miami  Exporting  Company,  have  hereunto  set  my  hand  and 
•cal,"  etc.,  and  signed  A.  B.,  "president  of  the  Miami  Exporting  Company,"  with  a 
teal  annexed,  of  wafer  and  paper,  having  no  distinct  impression,  it  was  held  that 
such  deed,  although  connected  with  proof  that  A.  B.  was  president  of  the  company, 
and  was  directed  by  a  resolution  of  the  board  of  directors  to  execute  the  deed,  was 
void ;  because  the  grantors  in  the  deed  did  not  execute  it,  and  the  person  who  did  ex- 
ecute it,  had  no  interest  to  convey.  Le»»ee  of  Hatch  v.  Barrt  1  Ohio  Rep.  390.  But 
such  deed  transfers  an  equitable  estate.    Barr  r.  Hatch  el  aL,  3  Ohio  Rep.  627. 

It  seems  if  a  deed  is  obtained  by  the  exercise  of  an  undue  influence  over  a  man, 
who  is  in  such  a  state  of  intoxication  as  to  deprive  him  of  his  discret^n  and  ordinary 
judgment,  it  will  be  set  aside  in  chancery,  although  the  grantee  had  no  agency  in 
producing  the  intoxication.  Frtneh't  hein  r.  French  et  oL,  8  Ohio  Rep.  214;  and  see 
Laev  V.  Garrard,  2  Ohio  Rep.  7. 

If  the  omission  to  name  the  grantor  in  the  premieee  of  the  deed,  be  a  mere  clerical 
error,  not  affecting  the  title,  the  aid  of  the  ohancellor  is  not  needed  to  correct  it. 
Carr  v.  Ift^Mimt,  10  Ohio  Rep.  305. 

A*  to  infant  grantors:    See  note  3  to  sec.  I  of  this  Chapter. 

Oirantee:  In  general,  it  is  indispensable  to  the  validity  of  a  grant,  that  the  grantee 
he  a  person  in  being  at  the  time  of  grant  {Sloane  v.  MeOonahjf,  4  Ohio  Rep.  157);  but 
a  donation  of  land  for  public  or  charitable  uses,  is,  in  general,  good,  without  a  donee 
to  take  title ;  and  in  such  case,  an  appointment  of  a  trustee,  by  the  legislature,  is 
proper  atfd  valid.  Without  the  appointment,  the  fee,  it  is  said,  remains  in  the  donor, 
subject  to  the  trust.    Brjfont'e  lemee  et  al.  v.  M*Oandlem,  7  Ohio  Rep.,  pt.  2, 135. 

The  statute  of  uses,  if  ever  in  force,  became  so,  it  is  said,  by  the  act  of  July  14, 1705, 
which  took  effect  October  1,  1795  (Chase  190) ;  or  the  act  which  passed  February  14, 
and  took  effect  June  1,  1805  (Chase  512),  and  was  repealed  by  the  act  of  January  2, 
1806  (Chase  528).  HelfeMHne^e  Ineee  T.  Oarrard  et  al.,  7  Ohio  Rep.,  pt.  1,  275;  and 
see  Tkomson'e  leeeee  et  at  y,  Gibeon  et  aL,  2  Ohio  Rep.  339.  Therefore,  where  a  patent 
issued  subsequent  to  the  enactment  of  these  statutes,  conveying  land  to  "  Peter  Hel- 
fenstine,  in  trust  for  the  heirs  and  devisees  of  Peter  Helfenstine,  deceased,"  it  was 
held  that  the  statute  of  uses  did  not  affect  the  patent,  and  consequently  Peter  Hel- 
fenstine, first  named  therein,  and  not  the  heirs  and  devisees  of  the  deceased,  was 
vested  with  the  legal  title,  in  trust  for  those  heirs  and  devisees.  He^emtuie'e  leeaee  r. 
Garrard  et  al,  7  Ohio  Rep.,  pt.  1,  275. 

It  seems  a  grant  to  husband  and  wife,  operates  to  convey  to  each  an  estate  in  com- 
mon ;  and  upon  the  decease  of  the  wife,  her  estate  in  fbe  descends  to  her  heirs.  Ser- 
geant  v.  Steinberger^  2  Ohio  Rep.  307. 

If  land  is  purchased  by  two  partners,  with  partnership  funds,  and  a  deed  made  to 
them,  and  one  dies,  the  interest  of  the  deceased  partner  descends  to  his  heirs,  subject 
to  the  partnership  debts ;  and  his  administrator  may  sell  the  same  under  an  order  of 
eourt,  to  pay  the  individual  debts  of  the  intestate,  and  the  purchaser  may  have  par- 
tition.    Green  V.  Graham  et  al.,  5  Ohio  Rep.  264. 

When  a  father  purchases  land,  and  takes  a  deed  to  his  child,  it  is  prima  fade  pre- 
sumed to  be  an  advancement  to  the  child ;  but,  if  that  presumption  is  rebuttea  by 
proof,  then  the  child  takes  a  trust  estate.  Flemma  et  al.  v.  Donahoe  et  al.,  5  Ohio  Rep. 
255;  Tremper  v.  Barton,  18  Ohio  Rep.  418;  Greed  r.  The  Laneaeter  Bank,  1  Ohio  St. 
Rep.  1 ;   Vanwant  et  al.  V.  Baviee,  6  Ohio  St.  Rep.  52. 

A  deed  of  conveyance  is  valid  to  pass  the  fee,  even  though  in  the  granting  part  of 
the  deed  the  grantor  is  also  named  as  the  grantee,  where  the  deed  describes  the  grantor 
as  the  party  **  of  the  first  part,"  and  the  grantee  as  the  ''  party  of  the  second  part," 
with  an  **  habendum "  elauee  to  the  party  of  the  second  part.  In  such  case  the  fe« 
passes  to  the  party  who  is  *'  to  have  and  to  hold "  the  premises.  Erteiu'e  heire  v. 
iongworth  et  el.,  20  Ohio  Rep.  581. 

A  conveyance  is  good  where  the  grantee  is  described  by  sniBcient  terms  to  desig- 
nate who  is  intended,  though  neither  his  christian  nor  surname  is  used.  "  That  is 
certain  which  can  be  rendered  certain."    Ih,  581. 

Granting  pqrt:  A  grant  of  **  all  the  equitable  interest  of  A.,  and  all  the  right,  title 
and  interest  of  A."  will  transfer  his  legal  estate.  Etoing  v.  Higbg,  7  Ohio  Rep.,  pt.  1 
198.  So  a  deed  conveying  *'  all  right,  title,  interest  or  olaim^^  any  land  descended 
to  me  from  A.  or  B.,"  is  sufllciently  deseriptive  to  pass  title  to  any  legal  or  equitable 
estate  which  the  gMntor  inherited  from  A.  or  B.  Barton  v.  Morrie*  keire,  15  Ohio 
Rep.  408. 

Where  a  lease  of  school  lands  was  made,  under  the  act  directing  leases  to  be  granted 
ibr  ainr^f -nine  years,  renewable  forever,  referring  to  the  act,  and  in  terms  making 
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th«  lease  '*  subject  to  all  the  provisions  in  that  act  contained ;"  and  at  the  same  time 
the  lease  granted  a  fee  — held,  that  the  fiprant  mast  be  oonstmed  as  a  lease  accord- 
ing to  the  statute.     Hart*$  lemet  et  nl.  r,  JofuMotif  6  Ohio  Rep.  87. 

An  assignment  upon  a  deed  by  the  grantee,  therein  named,  of  ''all  his  right  and 
title  in  the  deed,"  conveys,  at  law,  nothing  but  the  instrument  itself,  and  not  a  titJe 
to  the  land  described  in  it.     Lenee  of  Bentley't  hein  v.  De/ore$tf  2  Ohio  Rep.  221* 

If  the  wife  signs  and  acknowledges  a  deed,  but  does  not  join  in  the  granting  part 
of  it,  and  no  words  are  employed  in  the  deed  applicable  to  her  estate,  or  evincing  an 
intention  to  convoy  it,  she  will  not  be  barred  of  her  dower.  M'Farland  v.  Febiger'$ 
hein  et  aL,  7  Ohio  Rep.,  pt.  1, 194.  Nor  does  she  pass  her  title  when  owner  of  tht 
fee.  Pureell  v.  Cfosham  and  toi/e,  17  Ohio  Rep.  105.  But  if  she  unite  with  her  hus- 
band in  the  granting  part  of  a  deed  conveying  his  land,  she  is  thereby  barred  of  her 
right  of  dower  as  against  all  those  who  claim  under  such  deed.  Smith  and  wift  r. 
Bandy,  18  Ohio  Rep.  191.  If  she  is  only  named  in  the  tettatvm  clause,  as  relinquish- 
ing her  right  of  dower,  and  duly  executes  and  acknowledges  the  deed,  it  will  operata 
on  her  dower  only,  and  will  not  pass  any  other  estate  of  Uie  wife  in  the  land.  Le99e6 
of  Fotter  v.  Denniton,  9  Ohio  Rep.  121;  CVnctnnofi  r.  Xewee  of  NewtW$  hein,  7  Ohio 
St.  Rep.  37.     See  note  *  ante  p.  462. 

The  words '' release  and  quit  claim"  will  transfer  the  title  of  the  grantor  to  a 
stranger,  who  has  no  precedent  title,  and  although  the  premises  are,  at  the  time  of 
making  the  rel%se,  in  the  possession  of  another,  adversely.  Xewee  of  Hall  et  aL  r, 
Athby  et  al,  9  Ohio  Rep.  90 ;  Lee^ee  of  Borland  et  aL  T.  Manhall,  2  Ohio  St  Rep.  314. 

A  deed  may  be  held  to  operate  in  any  form  of  conveyance  that  will  carry  into  effect 
the  lawful  objects  of  the  makers.  Whether  the  form  be  feoffment,  grant,  bargain 
and  sale,  or  release,  the  deed,  it  is  said,  may  inure  as  either.  It  was  therefore  held, 
that  an  instrument  by  which  the  grantors  acknowledged  payment  of  the  consideration 
money,  "  obligating "  themselves  "  to  forever  resign,  give  up,  and  quit  claim  "  the 
premises  to  the  grantee  ** and  his  heirs,  all"  their  ** right  ana  claim  in  the  above  de- 
scribed premises,"  sealed,  acknowledged,  recorded,  and  possession  of  the  premjses 
yielded  and  held  for  thirty-five  years,  was  a  conveyance.  Lemee  of  FoHer  v.  bennieonj 
9  Ohio  Rep.  121. 

Where  an  administrator's  deed  contained  no  words  of  perpetuity  (heirs),  and  it 
appearing  that  the  parties  contemplated  the  creation  of  an  entire  legal  fee  simple,  it 
was  held  that  the  power  being  given  to  create  a  fee  simple,  and  the  execution  defeo- 
tive,  the  mistake  might  be  corrected  by  a  court  of  chancery.  PiaU  v.  St.  Clair*e  hein 
et  al,  7  Ohio  Rep.,  pt  2,  165. 

The  words  of  a  grant, ''  give  him  the  privilege  of  excavating  and  drawing  down 
said  creek  as  low  as  he  pleases  at  all  times,"  convey  to  the  grantee  the  right  to  divert 
the  whole  of  the  water  from  the  bed,  or  natural  channel  of  the  stream.  Potter  r. 
Burton,  15  Ohio  Rep.  196. 

The  grant  of  a  right  to  build  a  dam  across  a  stream  of  water,  and  to  raise  the 
water  to  a  specified  hight  upon  the  lands  of  the  grantor,  creates  an  easement  which 
may  be  attached  by  the  grantee  to  his  lands  as  incident  or  appurtenance.  Morffon  ef 
al,  T.  Maton,  20  Ohio  Rep.  401. 

Coneideration :  Where  a  bill  in  chancery  was  prosecuted  to  avoid  a  deed,  and  the 
oomplainant  called  on  the  defendant  to  answer  as  to  the  consideration  of  the  deed,  the 
answer  was  evidence ;  and  if  the  deed  was  actually  impeached  on  account  of  the  con- 
sideration, and  could  not  be  sustained  without  explanatory  proof,  another  considera- 
tioB  than  that  expressed  in  the  deed,  not  inconsistent  with  it,  could,  it  seems^  be 
given  in  evidence.     Steele  et  al,  v.  WorthingUm,  2  Ohio  Rep.  182. 

A  person,  arrested  and  in  prison  upon  a  criminal  charge,  who  oonveys  to  a  third 
person  in  fee  real  estate  for  much  less  than  it  is  worth,  in  consideration  of  the  gran- 
tee becoming  bail  for,  and  paying  the  grantor  an  annuity  during  life,  will  not  be  re- 
lieved in  chancery,  althongh  aged  and  intemperate ;  there  being  no  proof  of  fraud, 
and  the  inadequacy  of  price  not  being  so  gross  as  to  afford  proof  of  actual  fraud. 
Knohb  T.  Lindtatf  et  al.,  5  Ohio  Rep.  468. 

Where  the  husband  has  received  property  with  his  wife,  and  used  it,  it  is  a  good 
consideration  for  a  conveyance  of  land  to  her  use.  Leeeee  o/  Hill  v.  Weet  et  aL,  8  Ohio 
Rep.  222. 

Where  a  deed  purports  to  be  executed  for  a  valuable  consideration,  and  is  impewched 
by  proving  that  no  such  opusideration  passed,  it  can  not  be  sustained  by  proving  that 
it  was  executed  in  consideration  of  natural  love  and  affection.  Burrage't  Iwee  r 
Beardeley,  16  Ohio  Rep.  438. 

As  between  grantor  and  subsequent  purchasers  under  him  and  his  grantee,  a  deed 
,  recorded  before  any  such  subsequent  purchase,  and  not  impeached  for  fraud  may  be 

shown  to  be  a  gift,  notwithstanding  the  oonsiderati'*n  expressed  in  it  is  pecuniary. 
MitcheWt  Uuee  v.  Rjfon,  3  Ohio  St.  Rep.  378. 

It  seems  to  be  a  well  settled  principle,  that  the  purchaser  of  an  incumbered  estate, 
if  he  agree  to  take  it  subject  to  the  incumbrance,  and  an  abatement  is  made  in  the 
price  on  that  accountulp  bound  to  indemnify  his  grantor  against  the  incumbranee^ 
whether  he  expressly  promise  to  do  sO  or  not — such  a  promise  being  implied  from  the 
nature  of  the  transaction.     Thompeon**  adm*n  v.  Thompmm,  4  Ohio  St  Rep.  333. 

Boundariee  and  Deecription.  A  deed  for  "seventy  acres  of  land,  lying  In  the 
southwest  comer  of  section  14,  township  12,  range  5,  of  the  land  sold  at  Steubenville," 
Is  a  good  description.    The  southwest  comer  of  the  section  is  a  base  point,  firoa 
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which  two  rides  of  the  land  shall  extend  an  equal  distance,  so  as  to  include,  by  par- 
allel lines,  the  serenty  acres  oonreyed.  From  this  base  point  the  section  lines  extend 
north  and  east,  so  as  to  fix  the  boundary  south  and  west ;  the  east  and  north  sides 
only,  are  to  be  established  by  oonstmetion,  and  this  rule  gives  them  with  sufficient 
cerUinty.     Wal$h*9  lettm  t.  Ringer^  2  Ohio  Bep.  327. 

A  sheriff 's  deed  describing  the  land  conreyed  aa  1055  acres  in  a  tract  of  1731  acres, 
located  in  the  name  of  B.  T.,  is  yoid  for  uncertainty.  XeMee  of  TkroekmorUm  et  al.  r. 
Moon  et  al.,  10  Ohio  Bep.  42. 

A  deed  oouTcying  ''060  acres  in  Athens  county,"  with  no  other  description,  will 
VStpass  land  lyine  in  another  county.    SgglmUm  r.  Bradford,  10  Ohio  Bep.  312. 

THiere  land  can  be  identified  by  the  description,  it  will  pass  by  the  deed,  although 
■ome  of  the  terms  are  fklse.    Ih,  812. 

It  is  said, "  although  it  is  necessary  to  the  ralidity  of  a  grant,  that  the  thing  granted 
should  be  capable  of  being  distinguished  Arom  other  things  of  the  same  kind,  it  if 
not  necessary  thlat  the  description  should  be  such  as  to  identify  the  object,  without 
the  aid  of  extraneous  testimotiy.  And  if  a  deed  refer  to  another  deed  for  the  descrip- 
tion of  the  land  conreyed,  and  the  land  can  be  ascertained  by  such  reference,  the  de- 
scription is  sufficiently  certain."  Therefore,  it  was  held  that  a  deed  describing  the 
land  eonyeyed  as  half  the  tract  granted  to  M.,  January  9, 1804 — and  then  proceeded 
to  recite  certain  specific  abuttaU,  without  designating  the  county,  township,  water 
•ourse,  range,  section,  lot  or  entry,  was  good.  The  reference  to  M.'s  deed  adopt! 
its  description  of  the  premises.     M*Cheaujf*9  le$»ee  r.  Waimorigkt,  5  Ohio  Bep.  452. 

Where  the  deed  of  the  plaintiff  in  ejectment  called  for  posts,  and  it  was  in  proof 
that  a  Burr^  had  been  made  and  comer  posts  fixed  before  the  deed  was  executed,  and 
the  plaintiff  and  defendant,  being  adjoin^g  owners,  had  acknowledged  the  posts  as 
eomers,  and  each  had  cleared  the  land  to  the  lines  derignated  by  the  posts ;  it  was 
held  that  the  posts  controlled  the  courses  and  distances  mentioned  in  the  plaintiff's 
deed.    AUkMt  2eMee  r.  H^  5  Ohio  Bep.  534. 

Course  and  distance  must  yield  to  natural  objects  called  for  in  the  deed,  and  satis- 
factorily proved.  Wfien  the  comer  or  monument  called  for  can  not  be  proved,  or 
none  is  called  for,  the  corner  must  be  made  where  the  course  and  distance  lead,  sub- 
ject to  the  paramount  rights  of  adjoining  proprietors.  XetMa  of  M*  Oojf  v.  OtUloway,  8 
Ohio  Bep.  282. 

The  rule  that  monuments  control  course  and  distance,  is  subject  to  exceptions. 
^Ikr  V.  Ny«*9  Utte,  16  Ohio  Bep.  16. 

A  call  in  a  survey, ''  Beginning  on  the  upper  side  of  the  mouth  of  a  branch,  where 
Todd's  trace  crosses,  thence  up  the  creek  ana  binding  thereon,  crosrinff  Todd's  traoe" 
(several  southwesterly  comers),  '*  to  the  lower  end  of  an  island ;  and  thence"  (several 
southwesterly  comers), ''  to  a  nackberry ;  thence  from  the  creek,"  etc.,  is  a  call  for  the 
main  branch  of  the  creek  (the  same  not  being  a  navigable  stream),  and  the  boundary 
is  in  the  middle  of  the  creek.    Benner*$  lemee  v.  Platter  et  cU,,  6  Ohio  Bep.  504. 

A  deed  called  for  a  white  oak  on  the  bank  of  a  creek  as  a  comer,  **  thence  down  tha 
creek  with  the  meanders  thereof."  The  white  oak  was  about  four  rods  from  the 
channel  of  the  creek,  and  about  one  rod  from  the  top  of  the  bank.  There  was  a  salt 
well  below  the  break  of  the  bank,  but  not  within  the  water  channel  of  the  creek.  It 
was  held  that  the  salt  well  was  within  the  boundaries  of  the  deed ;  and  the  words 
"down  the  creek  with  the  meanders  thereof,''  controlled  the  call  for  the  white  oak^ 
and  therefore  made  Xhe  boundaries  include  the  land  between  the  white  oak  and  the 
creek.     McOuUougk'e  lemee  v.  Aten,  2  Ohio  Bep.  307. 

A  call  "  up  the  creek "  in  a  patent,  means,  ordinarily,  to  run  with  the  creek. 
Bmckley'e  lemee  v.  BlaekweWe  heire,  10  Ohio  Bep.  508. 

When  an  entry  calls  for  1000  acres  on  the  lower  side  of  Brush  creek,  ''beginning  at 
a  marked  cherry  tree,  supposed  about  ten  miles  above  Todd's  road,  running  thence 
west  400  poles,  an^  from  each  end  of  this  line,  for  quantity,"  the  distance  is  under- 
stood to  be  in  a  direct  line,  and  not  by  the  meanders  of  the  creek,  it  being  a  small 
stream,  and  the  usual  line  of  travel  not  upon  its  banks.  Buckley  v.  OUmore,  12  Ohio 
Bep.  63.  If  the  marked  tree  be  notorious,  so  as  to  be  easily  found  by  a  surveyor  with 
reasonable  diligence,  the  entry  will  not  be  invalid,  although  its  distance  from  Todd's 
road  exceeds  that  called  for.  lb,  63.  The  apparent  intention  of  the  locator  is  to  be 
regarded ;  and  if  the  lower  side  of  a  creek  be  called  for,  not  as  a  boundary,  but  as 
designating  the  position  of  the  starting  comer,  lands  on  both  sides  of  the  creek  may  be 
included,  if  they  come  within  the  descriptive  boundaries.    lb.  63. 

When  lands  are  granted  by  metes  and  bounds,  all  the  area  within  those  bounds, 
and  no  more,  passes.    Loekwood  et  al.  v.  Wildman  et  aL,  13  Ohio  Bep.  430. 

A  conveyance  of  land  purporting  to  be  bounded  on  other  lands,  can  not  be  so  con- 
strued as  to  embrace  the  lands  on  which  it  is  bounded.  Douglaee*  leeeee  v.  Dunlap  et  al., 
10  Ohio  Bep.  162;  Naeh'e  leeeee  v.  Atherton,  10  Ohio  Bep.  164. 

The  survey  of  an  entry  in  the  Virginia  military  district,  limits  the  grant  to  the 
•alls  in  the  survey.  Where  there  is  a  discrepancy  in  the  calls,  the  line  actually  run 
k  to  be  found  by  having  recourse  to  the  more  certain, fixed  and  natural  objects  called 
fbr  in  the  boundary.     Wyckoffe  lemee  v.  Sieveneon,  14  Ohio  Bep.  13. 

When  a  deed  calls  fo^atural  objects,  and  an  older  surveyed  line,  under  the  mis- 
taken supposition  that  they  correspond,  if  it  turn  out  that  they  do  not  correspond^ 
and  the  elder  line  can  only  be  founa  by  compass  and  chain,  while  the  natural  objects 
are  clearly  identified,  the  latter  must  govem.    Hare  v.  Harrie*  leeeee,  14  Ohio  Bep.  529. 
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Where  a  patent  contains  a  call  for  a  oomer  and  line  not  established  at  the  time  of 
the  sarvey,  it  is'  not  a  eontrolUng  call,  and  will  not  govern  course  and  distanea. 
ihUowaif  et  aL  t.  BfwC$  lemte,  Id  Ohio  Rep.  428. 

The  call  for  the  oomer  and  line  of  A.  in  a  patent,  is  to  be  taken  for  a  call  for  a 
corner  and  line  as  established  at  the  date  of  the  survey,  and  not  as  they  may  be  es* 
tablished  by  A.  in  subseqaently  surveying  his  entry,    lb.  428. 

If  comers  are  lost  they  may  be  proved  by  reputation.  Witnesses  may  be  examined 
to  show  that  a  corner  once  existea  and  has  been  destroyed,  and  that  it  corresponded 
with  the  call  of  a  deed ;  but  they  can  not  be  allowed  to  contradict  the  monumental 
calls  of  a  deed.     Ze«M«  of  M*  (hy  v.  Galhwa^,  3  Ohio  Rep.  282. 

There  is  no  inflexible  rale  for  running  the  open  or  lost  lines  of  a  survey.  Each  ease 
depends  on  its  own  circumstances.  lM$ee  o/Bi$hop  €t  aL  v.  MoMuUen  et  aL,  6  Ohio 
6t.  Rep.  19. 

Where  a  purchase  of  land  Is  made  by  metes  and  bounds  estimated  to  contain  a  spe* 
eiflc  quantity,  or  for  **  more  or  lees,"  and  a  gross  sum  to  be  paid  for  the  entire  tract, 
the  purchaser  will  not  be  entitled  to  an  abatement  in  the  price,  should  the  number  of 
acres  fall  short  of  the  estimated  quantity ;  more  especially  should  the  land,  at  the 
time  of  the  purchase,  be  of  equal  value  to  the  price  paid.  Any  misrepresentation  or 
concealment  on  the  part  of  the  vendor,  may  take  a  case  out  of  this  rule.  KMchum  r, 
Sumt,  20  Ohio  Rep.  463. 

Where  the  premises  conveyed  are  described  by  metes  and  bounds,  "excepting  and 
reserving  a  thirty-three  feet  street  in  the  north  or  upper  side  of  the  southern  line  of 
said  lot,  for  the  use  of  the  public,"  etc.,  the  title  in  fee,  f o  the  whole  tract,  so  far  as 
the  same  existed  in  the  grantor,  passes  to  the  grantee,  subject  only  to  a  right  of  way 
for  a  street  over  the  thirty-three  reet.  OimfmnaH  v.  Leatet  Q/NnoeU*9  hairg,  7  Ohio  St. 
Rep.  37. 

The  owner  of  lands  bounded  on  a  navigable  stream,  owns  to  the  middle  of  the 
stream,  subject  only  to  the  use  of  the  public  for  navigation.  He  who  owns  the  landi 
upon  both  banks,  owns  the  entire  river,  subject  only  to  the  same  public  use.  Qavii  v. 
Ohambert  et  al.,  3  Ohio  Rep.  495.  Lamb  v.  RickeUa,  11  Ohio  Rep.  311 ;  Walker  et  oL 
y.  Board  of  J\ibHe  Works,  10  Ohio  Rep.  54#.  And,  it  seems,  the  same  rule  is  applica- 
ble to  streams  not  navigable,  so  far  as  regards  ownership.  Benner'$  Itmee  v.  Platter  et 
oL,  6  Ohio  Rep.  504.  But  to  calculate  the  quantity  in  a  survey,  no  reference  is  had 
to  what  lies  between  low  water  mark  and  the  center  of  the  stream.  Xomb  v.  Riekettt, 
11  Ohio  Rep.  311. 

Where  a  deed  described  a  line  as  running  '*  to  the  CuyAhoga  river,  at  low  water 
mark ;  thenoe  up  the  river,  at  low  water  mark,"  it  was  held  that  the  deed  did  not 
pass  title  to  the  land  within  the  bed  of  the  river.    Hopkine  v.  Kent,  9  Ohio  Rep.  13. 

An  agreement  to  convey  a  lot,  with  one  firont  upon  a  river  and  another  upon  a 
Street,  is  not  satisfied  by  a  conveyance  with  a  river  tront  only.  Syde  et  al,  v.  JCelley 
et  al,  10  Ohio  Rep.  215. 

Where  a  deed  calls  for  an  object  on  the  bank  of  a  stream,  thenoe  south,  thenoe  east, 
thenoe  north,  to  the  bank  of  the  stream,  and  with  the  course  of  the  bank  to  the  place  of 
beginning,  the  stream  at  low  water  mark  is  the  boundary.  Lamb  v.  BuJcette,  11  Ohio 
Rep.  311. 

Land  on  the  Ohio  river,  lying  between  high  and  low  water  mark,  is  not  common  to 
the  public,  but  may  be  conveyed  by  the  adjacent  proprietor,  whose  land  bounds  on 
the  river.    Blanchard*e  Ueeee  v.  Barter  el  al.,  11  Ohio  Rep.  138.     • 

Effect  will  be  given  to  the  intention  of  parties  to  a  deed,  in  respeet  to  lines  and  cor* 
*  ners;  and  parol  evidence  of  declarations  and  conduct  may,  for  this  purpose,  be  re- 
ceived where  there  is  a  latent  ambiguity,  or  where  the  application  of  the  description 
in  the  deed  to  the  monuments  found  on  the  land  require  identification.  But  the  in- 
tention of  the  parties  can  not  be  made  to  take  the  place  of  a  controlling  call  in  a 
deed,  or  to  contradict  the  description  in  the  deed.  MeAfferiy  r.  C(mo9er*$  leeeee,  7  Ohio 
St.  Rep.  99 ;  Barton  v.  Morrie*  heirt,  15  Ohio  Rep.  408.  When,  therefore^  the  inten- 
tion and  the  controlling  call  are  so  inconsistent  with  each  other,  that  the  land,  aa  de- 
loribed  in  the  deed,  and  the  land  intended  to  be  conveyed,  are  different  tracts,  the 
deeeription  in  the  deed  must  prevail  at  law,  and  the  parol  evidence  of  intention  must 
.    be  rejected.     MeAfferty  v.  Qmover**  leeeee. 

The  intention  of  the  sheriff,  in  passing  title  to  the  debtor's  land,  to  levy  upon  a 
given  quantity,  may  be  inferred,  as  well  from  the  law  regulating  his  duty  as  fh)m  the 
character  of  the  description  given  in  the  deed.    Spiller  v.  Nye*9  lemee,  10  Ohio  Rep.  16. 

The  legal  qualities  of  articles  attached  to  the  realty,  may  be  determined  or  ascer- 
tained from  tne  agreement  and  understanding  of  parties ;  and  a  sale  and  conveyanoe 
of  a  mill,  or  manufacturing  establishment  as  such,  by  any  general  name,  or  terms  of 
description  commonly  understood  to  embrace  all  its  essential  parts,  passes  the  ma- 
chinery belonging  to  such  mill  or  establishment,  whether  affixed  to  the  fteehold  or 
not;  but  otherwise,  if  the  language  is  merely  descriptive  of  the  realty,  with  its  mj- 
purtenances.     TeaJT  v.  BewiU,  1  Ohio  St.  Rep.  511. 

For  an  interesting  case  showing  under  what  circumstances  the  statement  of  quan- 
tity was  considered  a  mere  eetimatef  and  when  calls  for  course  and  distance  may  be 
controlled  by  a  plat,  which  is  made  part  of  a  contract  or  Aed,  see  Wo^f  v.  jSToor- 
horough  et  al.,  2  Ohio  St.Rep.  361. 

Where  lots  adjoining  each  other  on  the  east  and  west  sides  were  sold  at  the  saoM 
lime  to  different  purchasers ;  the  sales  being  made  by  numbers  and  by  reference  to  a 
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recorded  plat;  the  division  lines  not  being  ilxed  by  stakes  or  otherwise  aetnallj 
marked ;  and  where  the  deed  of  the  one  g^ntee  fixed  the  location  of  his  lots  by 
reference  t«  a  known  and  fixed  monument  on  the  west,  whilst  that  of  the  other  grantee 
fixed  the  location  of  his  lots  by  reference  to  another  fixed  monument  on  the  east,  and 
each  of  the  deeds  described  the  respective  lots  as  being  of  the  width  indicated  by  the 
plat,  more  or  less ;  but  upon  actual  admeasurement  of  the  ground,  the  width  thus  as- 
signed to  4he  lots  severally,  will  not  make  them  meet,  while  the  plat  shows  they  were 
intended  to  meet,  and  that  the  grantor  intended  to  sell  the  whole  premises ;  the  sur- 
plus ground,  ascertained  to  exist,  will  be  divided  between  the  grantees  in  proportion 
to  the  lengths  of  their  respective  lines,  as  shown  by  the  plat  and  stated  in  their 
dee^s.     Mank  v.  Slephmutm,  7  Ohio  St.  Rep.  264. 

Recital:  A  party  tracing  title  through  a  regularly  executed  deed  of  conveyance,  is 
oonduded  by,  and  can  not  deny  the  truth  of  its  recitals.  SeoU  v.  DougkxM,  1  Ohio 
Bep.  (part  1),  227;  Dmighm  ▼.  SooU,  5  Ohio  Rm.  104;  WaUaoe*$  lemee  v.  MtMr,^ 
Ohio  Rep.  36d ;  M'Ciwtey**  UmM  v.  WtiinwriglU,  5  Ohio  Rep.  452. 

A  subsequent  pnrehaser  of  real  estate,  without  actual  notice  of  prior  equities,  it 
not  chargeablt  with  constructive  notice  of  such  equities,  although  tne  same  may  be 
disclosed  in  the  recitals  of  an  unauthorised  deed  duly  recorded  from  the  executors  of 
ft  person  through  whose  heirs  the  subsequent  pnroluMer  claims  title.  Blak*  H  aL  r. 
Oraham,  et  aL,  6  Ohio  St.  Rep.  680. 

Where  a  deed,  made  under  proeeedings  in  partition,  recites  a  sale  under  an  order 
of  court,  of  April,  1813,  the  party  claiming  under  the  deed,  in  an  action  of  ejectment^ 
may  show  that  the  order  was  made  in  1812 ;  for  a  misreoital  of  this  kind,  wlfen  it  if 
not  an  essential  part  of  the  conveyance,  may  be  corrected.  Oloter't  U$$ee  v.  J^tf^biy 
•  Ohio  Rep.  255 ;  see  LudUno't  Immc  v.  Park,  4  Ohio  Rep.  5. 

A  patent  was  issued  to  <'  N.  as  assignee  of  the  administrator  of  R.  H.,  deceased." 
It  was  held  that  such  recital  was  sufficient  to  put  a  subsequent  purchaser  from  N., 
the  patentee,  upon  inquiry  for  the  rights  of  the  heirs  of  R.  fi.;  as  the  patent  on  its 
&ee  showed  that  N.  was  tiie  mere  assignee  of  the  administrator.  The  purchaser  from 
H.  must,  at  his  peril,  asoertain  whether  the  rights  of  those  heirs  have  been  extin- 

fiished.  Bteder  d  at,  v.  Barr  et  al.,4  Ohio  Rop.  446 ;  Matoon  v.  Clapp't  hevn  M  oL, 
Ohio  Rep.  248 ;  3iiami  Ex,  Co,  v.  Hallmf*»  hein  et  at.,  7  Ohio  Rep.  (part  1),  11. 

So  where  a  patent  issues  "  to  A.  B.,  assignee  of  C.  D.,  who  was  executor  of  John 
Hockaday,  deceased,"  a  purchaser  under  the  patentee  must  look  at  his  peril  to  seo 
whether  John  Hockaday  s  executor  had  the  requisite  power  to  assign  the  warrant* 
An  owner  of  land  tracing  his  titie  to  a  patent,  is  afiiscted  by  notice  of  the  facts  con- 
tained in  the  recitals  of  the  patent.    Bonner  v.  Ware  et  aL,  10  Ohio  Rep.  466. 

Where  a  patent  for  land  recites  assignments  by  persons  competent  to  convey,  there 
b  no  presumptive  notioe,  to  one  who  derives  titie  under  such  patent,  of  latent  do* 
Isets  in  the  assignments.  The  defense  of  bona  fide  purchaser  is  available  to  ono 
deriving  title  under  such  patent.  It  is  otherwise  if  the  patent  recites  assignment! 
by  persons  not  coqipetent  to  convey  titie.    Bell  v.  Duncaii  «( a/.,  11  Ohio  Rep.  102. 

A  person  defenojng  his  possession  on  no  other  ground  than  that  one  of  tho 
grantors  in  the  series  of  deeds  had  no  titie,  is  bound  by  the  recitals  of  the  deed,  to 
the  same  extent  as  if  he  were  a  privy  to  the  grantor.  Kmma%*e  leeeee  v.  Lootme  etok, 
11  Ohio  Rep.  475. 

Cbrndition:  A  deed  of  conveyance  containing  a  condition,  that  the  grantee  shall 
keep  a  saw  mill  and  grist  mill  doing  business  on  the  premises,  and  to  be  oocu];^ed  lo 
long  as  that  was  done,  and  no  longer,  is  valid ;  and  if  the  grantee  fails  to  perform 
the  condition,  he  forfeits  the  estate ;  and  an  entry,  or  demand,  or,  it  seems,  the  com- 
mencement of  an  action  of  ejectment,  reinvests  the  estate  in  the  grantor.  Leeeee  ef 
Sjperry  v.  Pond  et  al,f  5  Ohio  Rep.  387. 

Where  a  vendor  stipulates  with  the  vendee  that  his  deed  shall  save  the  rights  of  n 
tenant  in  possession,  but  the  stipulation  through  the  fraud  or  mistake  of  the  vendeo 
li  not  carried  into  the  deed,  the  tenant  claiming  under  a  contract  void  by  the  statute 
of  frauds,  has  no  relief  in  eauity  against  the  vendee.  In  such  case,  it  seems  the 
vendor  may  correct  the  mistake,  and  then  reinstate  the  tenant,  the  vendee  having 
notioe  of  the  rights  of  the  tenant.     Tomg  v  MUler  et  al,,  10  Ohio  Rep.  85. 

J.  K.  and  others  conveyed  a  tract  of  land  to  the  trustees  of  Lane  seminary  and 
their  successors  forever.  In  the  deed  the  grantors  covenanted  that  in  no  case  should 
any  of  the  property  revert  to  them,  but  in  case  the  seminary  should  fail,  it  should  go 
to  certain  religious  and  benevolent  societies — ^held  that  the  donors  could  not  main- 
tain a  bill  in  chancery  for  the  purpose  of  inquiring  into  the  manner  in  which  the 
,  trustees  discharged  their  duties,  and  to  oontrol  them  in  the  appointment  of  profes- 
sors.    Kemper  v.  Ihteteee  of  Lane  SewUnary,  17  Ohio  Rep.  293. 

Growing  Orope:  Orowing  crops  are  a  part  of  the  land  while  in  the  owner's  hande^ 
and  unless  excepted  pass  by  the  deed.  OaeeUjf  v.  Bhodee,  12  Ohio  Rep.  95 ;  but  may 
be  reserved  by  parol  from  the  operation  of  a  deed  in  common  form.  Baker  v.  Jordom, 
Z  Ohio  St.  Rep.  438,  in  which  it  is  further  held  that  growing  com  may  be  part  of  the 
realty  for  some  purposes,  but  it  is  generally  to  be  considered  as  personalty.  That 
If  the  parties  to  a  deed,  either  by  words  or  in  their  behavior,  signify  their  under- 
standing that,  as  between  them,  the  crop  is  personalty,  the  law  will  so  regard  it,  and 
will  respect  their  intention  in  the  construction  of  the  deed.  That  when  the  evidence 
of  such  understanding  is  produced,  it  is  not  to  contradict  the  deed ;  for  with  that,  it 
If  perfectly  consistent ;  but  that  it  is  to  show  that  what  in  some  instances  would  go 
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with  the  land  m  part  of  the  realty,  was,  in  that  case,  eonverted  into  personalty  by 
the  will  of  the  parties,  and  thus  to  hold  the  deed  to  its  tme  meaning  and  effect  And 
in  Totmatu  r.  ValdwefUf  4  Ohio  St.  Rep.  71,  it  was  held  that  where  a  lease  for  years 
is  made  of  land,  without  any  reservation  in  the  lease  itself  of  a  growing  crop,  parol 
eridenoe  may  be  introdnoed  to  show  that  the  crop  was  growing  on  the  land  at  the 
time  when  the  lease  was  made,  and  was  treated  and  considered  as  personalty,  and 
not  intended  to  be  conveyed  by  the  lease.  In  the  sale  of  real  estate  in  fee  or  for 
years,  the  growing  crops  may  be  considered  by  the  parties  as  personal  property,  and 
■o  separated  in  contemplation  of  law  as  not  to  pass  oy  the  deed  or  lease. 

Where  lands,  subject  to  a  mortgage,  are  sold  under  a/  decree  of  foreclosure,  the 
emblements  of  a  lessee  are  protected  and  do  not  pass  to  a  purchaser  under  the  de- 
eree.     Caanlif  t.  Ehodet,  12  Ohio  Rep.  88. 

In  case  of  a  lease  of  farming  lands,  whether  by  deed  or  in  parol,  from  the  first  of 
April  in  one  year,  to  the  first  of  April  in  the  next  year,  the  contract  of  lease  being 
silent  in  respect  to  an  away-going  crop,  and  containing  nothing,  either  expressly  or  by 
fair  implication,  to  negative  a  customary  right  of  the  tenant  to  such  crop,  a  general 
custom,  established  in  the  place  where  the  parties  reside  and  the  demised  premises 
are  situate,  giving  to  the  tenant  the  righf  to  the  away-going  crop,  annexes  such 
right,  by  way  of  incident,  to  the  contract  of  lease.  FoHer  et  ^  y.  JRobtMon,  6  0.  St 
St.  Rep.  90. 

(hvmanta — Oeneral  WarratUif  :  The  covenant  of  warranty,  untU  broken,  passes  with 
the  land  to  the  heirs  of  the  grantee ;  or  if  the  land  is  assigned  or  conveyed,  it  passes 
to  the  issignee,  and  when  broken,  the  heir  or  assignee  iigured  by  the  breach  can,  in 
his  own  name,  sustain  an  action  against  the  warrantor;  and  may  maintain  a  separate 
action  against  every  intermediate  warrantor,  and  prosecute  the  same  to  judgment.  A 
Judgment  against  one,  will  be  no  bar  to  a  suit  against  another.  Payment  of  the 
damages  can  alone  bar  such  action.  He  can,  however,  have  but  one  satisfaction ;  and 
can  only  receive  the  actual  damages  sustained,  including,  in  general,  the  costs  of  the 
action  of  ejectment  by  which  he  was  evicted,  and  the  costs  of  the  action  of  covenant. 
The  actual  damages  sustained,  are,  in  general,  the  consideration  received  by  the  war- 
rantor for  the  premises  and  interest.  King  v.  Kerr't  adm'n,  6  Ohio  Rep.  154.  Where 
the  plaintiff  has  been  evicted  by  title  paramount,  and  the  whole  premises  lost,  the 
role  of  damages  is  the  consideration  paid,  with  interest.  But  when  the  plaintiff  has 
enjoyed  the  rents  and  profits,  he  can  only  recover  interest  for  a  period  of  four  years ; 
ftnd  he  is  allowed  to  recover  during  this  period,  because  he  is  liable  to  account  for 
them  to  the  plaintiff  in  ejectment,  in  an  action  for  mesne  profits.  ClarJ^  v.  Parr,  14 
Ohio  Rep.  118. 

When  the  title  fkils  to  part  only  of  the  premises,  as  for  one  tenth  in  value,  the 
party  recovers  but  one  tenth  of  the  consideration  money  and  interest.  {Miehael  r. 
JiilU  €t  al.,  17  Ohio  Rep.  601.^  Interest,  however,  is  not  recovered,  when  the  premises 
have  been  occupied  by  the  plaintiff  or  warrantee,  and  he  has  not  accounted,  and  is 
not  accountable  for  the  rents  and  profits.  When  the  commissione)rs,  under  the  occu- 
pying claimant  law,  value  improvements,  and  the  successful  claimant  pays  the  de- 
fenduit  in  ejectment  for  them,  the  warrantor,  when  the  improvements  were  made  by 
him,  must,  in  the  action  on  his  warranty,  have  credit  for  them.  If  part  of  the  im- 
provements have  been  made  by  the  warrantor,  and  part  by  the  warrantee,  in  assessing 
damages,  their  relative  value  to  the  whole  sum  recovered  by  the  warrantee  for  them, 
in  the  action  of  ejectment,  would  have  to  be  ascertained,  and  interest  apportioned^ 
according  to  the  charge  of  rents  and  profits,  etc.,  on  the  improvements.  King  v.  Kerr*$ 
odm'rt,  5  Ohio  Rep.  154.  Where  the  owner  of  the  paramount  title  proceeds  in  ejectment 
'  against  the  person  who  holds  the  covenant  of  warranty,  and  such  proceedings  are  had 
nnder  the  occupying  claimant  law,  that  the  latter  pays  the  former  the  valuation  pat 
upon  the  ground,  and  takes  a  release  of  the  title,  and  then  sues  his  warrantor,  the 
damages  sustained  upon  the  warranty  will  be  the  amount  paid  by  the  warrantee  to 
the  owner  of  the  paramount  title,  with  interest  from  the  time  when  paid,  and  the  costs 
of  the  action  of  ejectment,  etc.    Id,  lb. 

An  action  for  a  breach  of  a  covenant  of  warranty  in  a  deed,  can  not  be  sustained 
nntil  there  has  been  an  eviction  or  something  equivalent.  Johtuon  v.  Njfce't  eac'rv,  17 
Ohio  Rep.  68 ;  Inne*  v.  Agnew,  1  Ohio  Rep.  886. 

A  claim  for  dower  is  covered  by  the  covenant  of  warranty,  and  if  such  claim  be 

Srosecuted,  dower  assigned  by  metes  and  bounds,  and  the  widow  put  in  possession, 
tie  covenant  of  warranty  is  broken.  In  such  case  the  rule  of  damages  would  be  the 
amount  of  the  depreciation  of  the  value  of  the  fee  simple  interest,  in  consequence  of 
carving  out  the  life  estate,  estimating  the  value  of  the  fee  simple  interest  according 
to  the  consideration  money  paid  to  the  covenantor.  If,  in  the  prosecution  of  such 
olaim,  dower  is  assigned  as  of  the  rents,  issues  and  profits,  and  made  a  charge  upon 
the  land,  it  is  equivalent  to  an  eviction.  If  a  gross  sum  is  assigned  in  full  of  dower, 
the  decree  to  be  enforced  by  execution,  there  is  no  breach  of  the  covenant  of  warranty. 
John»(m  V,  Ayoe'«  eac'rt,  17  Oh^o  Rep.  66. 

Where  dower  exists  but  is  not  assigned  at  the  time  a  conveyance  is  made,  a  subse- 
quent decree  against  the  grantee  to  pay  an  annual  sum  for  dower,  is  no  breach  of  the 
eovenants  in  the  deed  that  the  grantor  is  the  lawful  owner  and  has  good  light  to  con- 
vey, nor  of  the  common  warranty.     Tuiu  v.  MiUtr,  10  Ohio  Rep.  382. 

A  purchaser  of  land,  who  has  received  a  deed,  containing  a  covenant  of  warranty, 
oan  not  plead  in  bar  to  an  action  on  a  note  given  for  the  purchase  money,  defect  of 
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title,  unless  he  has  heen  evioted  by  title  paramount.  And  where  the  land  was  sold 
to  satisfy  a  prior  judgment  lien,  and  sale  confirmed,  there  is  no  eviction  until  a  deed 
has  been  executed  and  delivered  by  the  sheriff  to  the  purchaser.  Picket  t.  Picket,  6 
Ohio  St.  Rep.  526. 

Where,  after  judgment  in  ejectment,  the  defendant  claims  the  benefit  of  the  occu- 
pying claimant  law,  under  which  the  owner  of  the  land  releases  to  the  defendant, 
upon  being  paid  the  value  of  the  ground,  the  defendant  may  maintain  an  action 
Against  his  warrantor,^  without  eviction.  King  v.  Kerr*$  adm*re,  6  Ohio  Rep.  164.  And, 
to  sustain  ah  action  on  the  warranty,  it  is  not  necessary  to  give  notice  to  the  warran- 
tor, that  the  action  of  ejectment  is  brought,  upon  which  the  eviction  or  proceedings, 
under  the  occupying  claimant  law,  are  had.  It  may  be  prudent  to  give  such  notice ; 
and,  in  some  cases,  it  is  said,  enables  the  plaintiff  to  reooyer  upon  the  warranty  with 
less  testimony.    lb. 

If  a  deed  contain  covenants  of  warranty,  and  the  title  fails,  the  g^ntee  can  not 
recover  from  the  grantor  the  rise  in  the  vUne  of  the  property,  or  the  value  of  the  im- 
provements made  by  the  grantee.    King  r.  Kerr*9  adm*r»,  6  Ohio  Rep.  164. 

The  holder  of  part  of  the  lat^  conveyed  by  a  warranty  deed,  may,  it  is  said,  recover 
for  his  proportion  on  the  wammty ;  but  the  holder  of  part  of  the  ettate,  such  as  a  tenant 
for  life,  can  not :  the  right  of  action  in  the  latter  case  passes  to  the  heirs.  Therefore, 
it  was  held,  that  a  widow  evicted  of  lands  assigned  to  her  as  dower,  by  title  superior 
to  her  husband's,  could  not  sustain  an  action  upon  the  covenant  of  warranty  made  to 
her  husband.  Her  remedy,  it  is  said,  is  by  a  new  assignment  of  dower.  St.  CHair  r. 
WiUiama,  7  Ohio  Rep.  (part  2),  110. 

Where  lands  desoend  to  ooparceners  with  warranty  and  they  are  evioted  before 
severance,  one  of  them  can  not  sue  on  the  warranty  for  his  share  of  the  damages. 
TapeeoUand  wife  v.  WiUiamt,  10  Ohio  Rep.  442. 

A  covenant  to  warrant  and  defend,  **  as  far  as  executors  are  bound  to,"  is  not  a 
covenant  that  renders  the  ex^utor  personally  responsible.  Day  v.  Brmon,  %  Ohio 
Rep.  346. 

L.  executes  to  Q.  a  mortgage  containing  fhll  covenants  of  warranty  to  secure  the 
payment  of  $626,  payable  in  installments.   Part  of  the  installments  being  due  and  un- 

Said,  and  pending  proceedings  for  foreclosure  and  sale,  by  agreement  of  parties,  a 
ecree  of  simple  foreclosure  is  entered,  and  the  notes  evidencing  the  debt  surrendered. 
Subiequently  Q.  is  evicted  under  a  prior  mortgage,  hitherto  unknown  to  either  party, 
executed  by  L.'s  grantor.  Held :  1.  The  mortgage  to  Q.  is  not  merged  or  in  any 
way  affiected  as  a  conveyance  by  the  decree  of  foreclosure ;  its  covenants  of  warrant 
remain  in  full  force  and  vitality ;  and  an  action  against  L.  may  be  maintained  on 
them.  2.  Q.  was  not  bound  to  discharge  the  prior  mortgage,  ^ut  might  well  rely  oa 
the  covenants  of  warranty.  3.  The  rule  of  damages,  where  the  eviction  goes  to  the 
entire  estate,  is  the  amount  of  the  debt  with  interest,  discharged  by  the  foreolosure. 
Un^d  V.  Quimhy,  6  Ohio  St.  Rep.  262. 

Equity  has  no  jurisdiction  to  enforce  the  specific  performance  of  the  covenant  of 
warranty.     2Wte  v.  Miller^  10  Ohio  Rep.  382. 

But  if  the  vendee's  deed  be  lost,  he  may  maintain  a  bill  in  chancery  for  the  reooT-> 
ery  of  the  money.    Michael  v.  MUU,  17  Ohio  Rep.  601.    See  Estoppel,  next  page. 

Implied  Warranty  :  No  word  but  dedi,  **  I  have  given,"  in  a  deed  for  the  convey- 
ance of  a  freehold  estate,  can  be  held  to  imply  a  warranty,  **  Grant,  bargain,  sell,"  in 
the  absence  of  any  statute  upon  the  subject,  raise  no  warranty.  Tomig  v.  Hargrave*9 
admW,  7  Ohio  Rep.  (part  2),  63. 

Oonienant  of  eeizin  :  It  seems  if  the  grantor  was  in  the  exclusive  possession  of  the 
land  at  the  time  of  the  conveyance,  claiming  a  fee  adverse  to  the  true  owner,  although 
in  by  disseizing  the  true  owner,  the  covenant  of  seizin  of  the  grantor  is  not  broken, 
until  his  grantee,  or  those  claiming  under  him,  are  evicted  by  title  paramount.  The 
covenant  passes,  with  the  land,  to  heirs  and  assignees,  like  a  covenant  of  warranty* 
Backue  Y.MeOoy,  3  Ohio  Rep.  211 ;  Spurk  v.  Vangundy,Z  Ohio  Rep.  307.  But,  it  seems,  if 
the  grantor  is  not  in  possession  of  the  land  at  the  time  of  the  conveyance,  and  the  title 
Is  defective,  the  covenant  of  seizin  is  broken  as  soon  as  made,  and  never  attaches  to 
the  land,  being  in  the  nature  of  a  personal  covenant.    Id,  Ih, 

The  rule  of  damages  under  a  covenant  of  seisin,  where  abroach  of  it  is  shown,  is,  it  is 
iaid,  the  consideration  money  and  interest  only ;  for  improvements  the  plaintiff  must 
rely  upon  the  occupying  claimant  law ;  and  as  to  the  increased  value  of  the  land,  it  can 
not  be  recovered.  Baekue  v.lfc  Ooy,  3  Ohio  Rep.  211;  King  y, Kerr's  adm'e,  6  Ohio  Rep.  164. 

Where  the  covenant  of  seizin  was  thus :  ''  And  the  said  David  doth  covenant  to  and 
with  the  said  Mark,  that  — ,  the  true  and  lawM  owner  of  the  premises,"  etc.,  the 
deed  being  blank  where  the  above  dash  is  inserted,  it  was  held,  that  the  blank  could 
not  be  supplied  with  the  name  of  the  grantor  by  implication,  so  afc  to  render  him 
liable  to  an  action.    Day  v.  Brown,  2  Ohio  Rep.  346. 

Whether  the  covenants  of  seisin  and  of  power  to  convey  are  personal  or  real  and 
ran  with  the  land,  depend  upon  the  fact  whether  the  grantor  is  in  possession  or  not 
at  the  time  of  the  conveyance.  If  the  grantor  be  in  actual  possession,  these  cove- 
aants  attach  to  and  run  with  the  land,  and  are  not  broken  until  eviction  by  title  par- 
amount. If  the  grantor  be  not  in  actual  possession,  either  in  fact  or  in  law,  the 
eorenants  are  in  preeerui  and  personal,  and  no  one  can  maintain  an  action  on  their 
breach  but  the  grantor  to  wnom  they  were  directly  made.  Devore  v.  Simderlandp 
17  Ohio  Rep.  62. 
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**  A  law,  estAblishing  the  recorder's  office  "  (Chase,  167),  which  took  effect,  Angnst 
1, 1795,  enacted  that  all  deeds  to  be  recorded,  in  pursuance  of  that  law,  whereby  an 
estate  of  inheritance  in  fee  simple,  etc.,  should  be  thereafter  limited  to  the  granteo 
and  his  heirs,  the  words  grant,  bargain,  sell,  should  be  adjudged  an  express  covenant 
that  the  grantor  was  seized  of  an  indefeasible  estate  in  fee  simple,  freed  from  incum- 
brance done,  or  suffered  from  the  grantor  (except  the  rents  and  services  that  might 
be  reserved),  as  also  for  quiet  enjoyment  against  the  grantor,  his  heirs  and  assigns, 
nnless  limited  by  express  words,  etc.  Breaches  might  be  assigned,  as  if  the  deed 
contained  these  covenants.  As  to  when  this  law  was  repealed,  see  Chase,  343,  377^ 
486. 

By  an  act,  passed  January  2,  1815  (Chase,  855),  which  seems  intended  to  apply  to 
deeds  before  executed  as  well  as  to  those  thereafter  made,  a  right  of  action  (perhapi 
before  eviction)  was  given  in  all  cases  where  a  deed  contained  a  covenant  of  genenU 
warranty,  in  like  manner  as  if  the  deed  contained  a  covenant  of  seisin ;  and  the 
game  evidence  to  support  the  action,  and  the  same  damages  might  be  recovered,  as  in 
an  action  upon  the  covenant  of  seizin.  This  law  was  repealed  and  re-enacted  is 
substance,  February  8,  1824  (Chase,  1358),  and  was  ent||ely  repealed  by  act  of  March 
12,  whioh  took  effect,  June  1,  1831.  29  v.  Stat.  513.  As  to  the  decisions  of  the  court 
under  these  statutes,  see  Innea  r.  Agnew,  1  Ohio  Bep.  389;  Day  v.  Birawn,  2  Ohio  Rep. 
846:  Sobinaon  ▼.  Neil,  3  Ohio  Rep.  525. 

Cbooianl  agaitut  incumbrance*:  Where  a  deed  of  conveyance,  wSdi  a  eorenant,  that 
at  the  time  of  the  ensealing  and  execution  thereof,  the  premises  are  clear  and  free  of 
all  incumbrances  whatever,  is  executed  subsequent  to  the  day  fixed  by  the  statute 
when  the  lien  of  the  state  for  the  taxes  of  the  current  year  attaches,  such  lien  is  an 
incumbrance  within  the  scope  of  the  covenant,  and  for  which  an  action  on  the  cove- 
nant will  lie.    Long  v.  Moler,  5  Ohio  St  Rep.  271. 

Incumbrances  known  to  the  parties  at  the  time  of  the  conreyanoe,  are  not  presumed 
to  be  excluded  from  the  operation  of  such  covenant.     lb,  271. 

Parol  evidence  is  not  admissible  to  show  an  understanding  of  the  parties  that  snoh 
incumbrances  were  excluded  from  the  operation  of  the  covenant,    lb,  271. 

In  an  action  for  the  breach  of  a  covenant  against  incumbrances.  4he  rule  of  dam- 
ages is  the  amount  paid  to  extinguish  the  incumbrance,  provided  tAie  same  does  not 
exceed  the  consideration  money  and  interest.    Foote  v.  Amet,  10  Ohio  Rep.  317. 

In  an  action  upon  the  covenant  against  incumbrances,  it  is  not  sufficient  for  the 
plaintiff  to  show  that  he  has  been  compelled  to  pay  a  gross  sum  to  free  the  premise! 
crom  dower;  but  he  must  show  that  the  dower  nas  been  assigned  according  to  the 
provisions  of  the  statute,  either  by  setting  off  the  dower  by  motes  and  bounds  or  by 
assigning  it  as  of  the  i^ts  and  profits.    Nycc'«  ex'rt  v.  OberU,  17  Ohio  Rep.  71. 

Ettoppel:  In  Buckinghctm't  lessee  r.  Banna,  2  Ohio  St.  R.  556,  Ranney,  J.,  sayi 
that  it  IS  universally  agreed  that  where  one  who  has  no  title  executes  a  conveyance 
with  covenants  of  warranty,  and  subsequently  acquires  title,  that  it  '*  inures  to  the 
benefit  of  the  grantee  by  way  of  estoppel,  and  binds  not  only  the  grantor,  but  all  per- 
sons claiming  under  or  through  him ;  and  passes  with  the  land  to  any  and  all  persons 
holding  under  the  grantee.  The  general  effect  of  this  doctrine,  truly  extracted  fW>m 
all  the  authorities,  is  thus  stated  by  the  supreme  court  of  this  state,  in  Douglass  v. 
Scott,  5  Ohio  Rep.  198:  'The  obligation  created  by  estoppel,  not  only  binds  the  party 
making  it,  but  all  persons  privy  to  him ;  the  legal  representatire  of  the  party,  those 
who  stand  in  his  situation  by  act  of  law,  and  all  who  take  Ait  eetate  bv  contract,  stand 
in  his  stead  and  are  subjected  to  all  the  consequences  which  accrue  to  him.  It  adherm 
to  the  land,  is  transmitted  with  the  eetate;  it  becomes  a  muniment  of  title,  and  all  who 
afterward  acquire  the  title,  take  it  subject  to  the  burden  whioh  the  existence  of  the 
£Mt  imposes  on  it.  These  principles  had  their  origin  at  a  very  early  period  in  the 
common  law,  and  hare  been  adopted  in  the  most  respectable  courts  in  our  own  coun- 
try.' Further  applications  of  the  same  principles,  no  less  explicitly  declared,  may  be 
found  in  Lessee  of  Bond  v.  Swearingen,  1  Ohio  Rep.  395 ;  Zenee  of  Allen  v.  Parish,  S 
lb.  107  and  116;  Lessee  of  Bennett  v.  WiUiams,  5  76. 462;  Douglas  y.  McCoy,  5  lb.  526: 
Lessee  of  Jackson  v.  WilHams,  10  lb.  69;  Lessee  of  Kineman  v.  Loomis  et  a^.,  11  /5. 
478."  See  also  Trimble's  lessee  v.  Boothby  et  cd.,  14  Ohio  Bep.  109.  But  a  deed  having 
but  one  subscribing  witness,  when  the  law  required  two,  does  not,  on  account  of  the 
covenant  of  warranty,  pass  the  title  to  the  grantee;  the  doctrine  of  rebutter  or 
estoppel  can  not,  in  such  case,  be  set  up,  in  an  action  of  ejectment,  to  prevent  the 
grantor  from  recovering  the  lands.    Le^ee  <^  Patterson  r.  peaee  et  aU,  5  Ohio  Rep.  190. 

The  covenants  in  a  deed  which  operate  as  estoppels,  are  those  running  with  the 
land.    Boyd's  lessee  y  Longworth,  11  Ohio  Rep.  235. 

Where  a  person,  without  title,  conveys  by  deed  of  warranty,  and  afterward  receives 
title  as  trustee,  firom  the  rightful  owner,  for  the  purpose  of  transmitting  it  to  a  bona 
yS^ie  purchaser,  the  doctrine  of  estoppel  does  not  aefeat  the  trust  estate.  Burehardr* 
Hubbard  et  all,  11  Ohio  Rep.  316. 

A  conveyance  without  warranty,  works  no  estoppel  to  the  grantor  who  afterward 
acquires  title.     Kinsman's  leasee  v.  Loomis  et  aL,  11  Ohio  Rep.  475. 

A  trustee  who  conveys  a  naked  legal  title,  under  a  defective  power,  by  order  cf  the 
eeetui  que  trust,  with  the  usual  personal  covenants  of  warranty,  and  whose  conveyance 
passes  no  title  by  reason  of  the  defects  in  his  power,  is,  by  his  covenants,  estopped 
m>m  setting  up  title  against  his  covenantee,  acquired  by  subsequent  conreyanees« 
Testing  in  him  the  naked  legal  title.    Barton  v.  Morris'  heirs,  15  Ohio  Bep.  408. 
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A  party  to  a  franchdent  eonveyanoe  can  not  set  up  bU  firaud  to  avoid  the  eoiiToy- 
anoe,  nor  can  his  granteo  or  his  heir  be  heard  to  aver  the  existence  of  such  fhuid  to 
prevent  the  operadon  of  the  doetrine  of  estoppel.    lb,  408. 

Where  A.  executes  to  B.  a  mortgage,  with  warranty,  of  lands  in  which  he  has  no 
title,  and  in  which  C.  has  an  equitable  title,  paramount  to  A.,  and  of  date  anterior  to 
the  date  of  the  mortgage  to  B.,  and  the  legal  title,  afterward  ooming  to  A.,  is  taken 
from  him  by  decree  in  favor  of  C,  the  holder  of  the  equitable  title,  G.  takes  the  legal 
titie  unincumbered  with  any  estoppel  arising  from  the  covenant  of  warranty  in  the 
mortgage  to  B.    Buehanan*9  Umet  v.  EamMf  %  Ohio  St.  Rep.  551. 

Where  4he  purchaser  of  land  at  an  administrator's  sale,  sold  the  land  with  oove- 
aants  of  warranty,  to  k,,  and  afterward  the  heirs  of  the  intestate  entered  into  an 
agreement  to  indemnify  the  purohaaer  from  the  administrator,  against  the  covenants 
of  warranty,  and  then  brought  an  action  of  eieetment  against  A.,  it  was  held,  upom 
a  bill  in  chancery,  filed  by  A.,  against  the  heirs,  that  the  agreement  could  not  be  set 
up  in  chancery  as  an  estoppel  against  the  heirs.  Its  eflfeot  at  law  was  not  determined. 
Lnk^  V.  /Virib  ef  aL,  4  Ohio  Bep.  468. 

Although  it  is  likely  the  wife  is  not  answerable  for  a  breach  of  the  oovenants  of 
warranty,  contained  in  the  deed  of  hers^  and  husband,  yet  it  seems  the  wife  is 
estopped  by  her  covenants,  £rpm  setting  up  her  after  aoqiJred  interest  in  the  same 
lands.    Ltmee  of  Mill  v.  We$i  se  o^,  8  Ohio  Aep.  223. 

To  conclude  the  owner  of  land  from  dengnng  his  own  acts  and  dedarations,  in  rela- 
tion to  an  erroneous  line,  whioh  have  influenced  the  conduol  of  another,  and  to  work 
an  estopnel  im  petit,  and  forfeit  title,  the  acts  and  declarations  of  the  owner  must,  in 
general,  be  willful ;  that  is,  with  knowledge  of  his  rights,  or  with  intention  to  deoeiva 
the  other  party.    MeAferty  v.  Conover*9  Ustee,  7  Ohio  St.  Bep.  99. 

When  the  line  between  owners  can  not  with  certainty  be  ascertained,  and  they,  in 
view  of  this,  agree  upon  and  establish  a  line,  such  agreement  settles  the  line ;  but 
where  a  line  or  comer  is  in  fket  certain,  and  an  erroneous  line  or  comer  is,  by  mia- 
take,  made,  the  acts  of  the  parties,  in  making  such  mistake,  and  the  declarations  or 
admissions  induced  by  such  mistake,  and  the  fencing  by  both  parties  in  aoeordanoe 
with  such  mistake,  do  not  operate  in  the  nature  of  an  estoppel  %n  pai$,  to  forfeit  the 
estate.  What  sul  sequent  acquiescenoe  after  the  mistake  is  aiscovered,  or  what  gross 
neglect  afterward  to  assert  a  right  to  correct  it,  amounting  to  fraud,  will  conclude  the 
owner,  is  another  question.    lb,  99. 

The  assignee  of  an  equitable  title,  as  a  general  rale,  takes  it  subject  to  any  olaim 
that  could  be  asserted  against  the  assignor;  but  if  the  holder  of  the  legal  title  hm,. 
by  his  conduct  or  representations,  in  any  way  misled  the  assignee,  his  rights  may  be 
lost  or  postponed.     FolUtt  v.  Beete  et  al,,  20  Ohio  Rep.  546. 

Delivery  of  Dted:  A  conveyance  by  deed  can  take  effeet  only  by  its  delivery. 
BammeU  v.  ffammell,  19  Ohio  Rep.  17 ;   WiUiatM  v.  Sprigg,  6  Ohio  St.  Rep.  585. 

It  is  not  essential  to  the  validity  of  a  deed  that  it  be  actually  delivered  to,  or  ever 
pass  into  the  hands  of  the  grantee.  If  delivered  to  a  third  person  as  an  €9cr9w,  it 
will  take  effect  immediately  on  the  performance  of  the  condition  ;  and  if  necessary 
for  the  purpose  of  protecting  the  grantee  against  intervening  rights,  will  be  held 
to  take  effect  from  the  time  of  its  first  delivery  as  an  eforow.  Shirley't  2atMs  t. 
Ayret,  14  Ohio  Rep.  307. 

Where  A.  is  entitled  to  a  conveyance  of  land  ttem  B.,  and  A.  has  agreed  to  oonvej 
the  same  land  to  C,  upon  the  performance,  on  the  part  of  0.,  of  certain  conditions, 
and  it  is  agreed  between  A.  and  C.  that  the  deed  shall  be  executed  by  B.  to  0.  sad 
deposited  with  a  third  person,  to  be  delivered  to  G.  upon  his  performance  of  the  con- 
ditions of  sale ;  and  the  deed  is  accordingly  executed  and  left  with  sueh  third  person^ 
who  afterward  delivers  the  deed  to  G.  without  the  performance  of  such  condiuon,  mo 
tiUe  passes  to  0.  by  such  delivery.     Ogden  v.  Ogdei,  4  Ohio  St.  Rep.  182. 

In  general,  a  deed  can  not  be  delivered  to  the  grantee  as  an  escrow.  Where,  how- 
ever, a  deed  was  sent  by  the  lessor  of  the  plaintiff  to  A.,  conveying  land  to  him, 
merely  that  he  might  convey  the  same  to  another  person,  upon  certain  conditions, 
whioh  were  never  complied  with,  and  a  deed  not  accepted,  it  was  held,  that  sueh  deed 
should  be  deemed  an  escrow,  and  could  not  be  set  up  in  ejectment  against  the  lessor 
of  the  plaintiff,  as  an  outstanding  title.  Lettee  of  Lloyd  ▼.  Qiddingt,  7  Ohio  Rep. 
(part  2)  50. 

A  delivery  of  a  deed  may  be  to  a  stranger  for  the  use  of  the  grantee.  It  must  ap- 
pear that  such  delivery  was  for  the  grantee's  use.  But  no  |»ecise  form  of  words  is 
necessary  to  the  declaration  of  this  purpose.  Anything  that  shows  the  purpose  is 
enough.    MiteJuWt  lettee  v.  Byan,  3  Ohio  St.  Rep.  377. 

It  is  a  general  rule  that  acQeptance  by  the  grantee  is  necessary  to  constitute  a  good 
lelivery.  But  where  a  grant  is  plainly  beneficial  to  the  grantee,  his  acceptance  of  it 
is  presumed  in  the  absence  of  proof  to  the  contrary.  And  where  a  grant  is  a  pure, 
unqualified  gift,  the  presumption  of  acceptance  can  be  rebutted  only  by  proof  of  dis- 
sent.   76.377. 

"  It  is  said,  a  delivery  is  actual  by  doing  something  and  saying  nothing ;  or  verbal, 
by  saying  something  and  doing  nothing,  or  it  may  be  by  both.  So,  it  is  said,  a  deed 
may  be  delivered  by  him  who  makes  it,  or  by  any  person  of  his  appointment  or  au- 
thority precedent,  or  assent  or  agreement  sabscquent ;  and  a  delivery,  in  trust  for  a 
grantee,  is  sufficient.  That  if  a  deed  is  read  and  not  formally  delivered,  but  left  la 
the  same  place,  this  is  a  delivery  in  law."    Therefore,  where  a  deed  of  trust  was 
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signed,  tenled  and  acknowledged  by  the  grantor,  and  the  grantee  had  consented  tc 
accent  the  trust,  and  the  grantor  directed  the  deed  to  he  recorded  and  delirered,  i% 
was  held  that  this  was  a  sufficient  delivery  of  the  deed.  Steele  t.  Lowrey  et  aL  4  Ohio 
Eep.  72. 

The  delivery  of  a  deed  of  trust  by  the  grantor  to  the  oonnty  recorder  for  record, 
for  the  grantees  and  as  their  deed,  is  a  sufficient  delivery,  where  the  grantees  before 
the  execution  of  the  deed  had  agreed  to  accept  Hoffman  et  al.  ▼.  Maekall  et  aH 
Ohio  St.  Rep.  124. 

A  deed  thus  delivered  takes  efTeot  Arom  the  time  of  delirery,  whether  it  was  a  deed 
of  trust  abeolute  or  in  the  nature  of  a  mortgage,    lb,  125. 

The  omission  of  the  recorder  to  indorse  upon  the  deed  the  time  when  it  wm  lefl 
with  him  for  record,  because  his  fees  were  not  paid,  he  having  assented  tnat  the 
grantor  might  leare  the  deed  for  record,  on  the  remark  that  the  grantee  would  call 
for  it  and  pay  the  recording  fee,  can  not  be  allowed  to  defeat  the  ^tle  as  between  the 
nantees  and  subsequent  judgment  creditors  of  the  grantor;  for  the  recorder  ought  to 
9  have  made  that  objection  when  the  deed  was  left  with  him,  and  not  baring  made  it 

then,  it  is  too  late  for  him  to  make  it  afterward.    lb,  126. 

The  delivery  of  a  deed  to  the  grantee  after  the  same  has  been  recorded,  is  a  good 
delirery,  and  the  deed  need  not  again  be  recorded.  But  whether  the  delivery  of  a 
de^  to  the  recorder  for  record  by  the  grantor  is,  of  itself,  a  good  delivery — quere, 
Kemp  et  al,  r.  Walker  et  at,,  16  Ohio  Rep.  118. 

But  when  a  man  executes  and  acknowledf  Is  a  deed  and  delivers  it  to  the  recorder, 
with  unqualified  instructions  to  record  it,  thVT reasonable  presumption,'  in  the  absence 
of  any  rebutting  circumstance,  is,  that  he  means  to  part  with  his  title.  MitcheU'$ 
leeeee  v.  Ryan,  3  Qhio  St.  Rep.  377. 

The  record  of  a  deed  \%  prima  fade  evidence  of  its  delivery.  Bvlc^  prima  fade  case 
may  be  rebutted  by  proof.  But  clear  proof  ought  to  be  made  to  warrant  a  court  in 
holding  that  a  man  who  has  executed  and  acknowledged  a  deed,  and  caused  it  to  be 
recorded,  did  not  mean  thereby  to  part  with  his  title.    Jb,  377. 

And  where  a  deed  has  been  recorded,  in  the  absence  of  proof  as  to  whn  caused  it 
to  be  done,  it  will  be  presumed  that  it  was  done  with  the  assent  of  the  grantee,  and 
for  his  benefit.  And  the  facts  that  the  deed  was  recorded  and  the  grantee  took  pos- 
session under  it,  unexplained,  will  amount  to  a  delivery.  Hammell  v.  Hammell  et  aL, 
19  Ohio  Rep.  17. 

The  fact  of  a  grantor's  possession  of  a  deed,  after  an  alleged  delivery  of  it,  may  be 
a  very  pregnant  circumstance  to  show  that  the  supposed  delivery  was  not  absolute. 
But  such  possession  of  a  recorded  deed  is  entitled  to  much  less  consideration  than  the 
possession  of  a  deed  not  recorded.     MitcKeWe  leeeee  v.  Ryan,  3  Ohio  St.  Rep  377. 

The  declarations  of  a  grantor,  made  after  the  date  and  supposed  delivery  of  a  deed, 
are  good  evidence  to  prove  the  delivery,  when  offered  against  the  grantor  or  his  heir. 
Tipum*9  leeeee  v.  Roee,  10  Ohio  Rep.  27.^. 

The  redelivery  of  a  deed  by  the  grantee  to  the  grantor,  will  not  operate  as  a  recon- 
veyance of  the  title.     Starr  v.  Starr  et  aL,  1  Ohio  Rep.  321. 

Where  a  deed  of  conveyance  for  several  tracts  of  land  was  delivered  by  grantor  to 
grantee,  or  his  agent,  who  acknowledged  the  receipt  of  the  same,  but  in  so  doing 
added  a  condition  that  the  deed  should  be  received  in  satisfaction  of  a  bond  of  the 
grantor  and  others,  held  by  the  grantee,  in  case  the  grantor's  title  to  the  premises 
mentioned  in  the  deed  should  be  found,  on  an  examination  of  the  records,  to  be  good, 
and  the  grantee,  after  retaining  the  deed  for  some  months,  and  ascertaining  that  the 
title  was  defective  as  to  part  of  the  lands  described  in  the  deed,  handed  the  deed  back 
to  the  grantor  or  his  co-obligOr  in  the  bond,  the  title  to  that  part  of  the  lands  of 
which  the  grantor  was  seized,  passed  to  the  grantee,  and  was  not  reconveyed  by  the 
mere  return  of  the  deed.    Baldrdn  v.  Bank  of  MaeeHUm,  1  Ohio  St.  Rep.  141. 

Delivery  of  Poeeeedon  :  A  formal  delivery  of  possession,  or  possession  in  fact,  is  not 
in  general,  necessary,  it  is  said,  to  render  a  deed  operative  in  Ohio.  The  execution 
of  the  deed  consummates  the  title,  or  vests  a  constructive  seisin  in  deed,  where  the 
premises  are  vacant,  or  occupied  by  a  person  holding  under  the  grantor  or  otherwise, 
without  claim  of  tiUe.     EoWe  hdre  v.  HemphiU'e  heire,  3  Ohio  Rep.  232. 

A  deed  of  release  will  ope^^te  as  a  conveyance,  although  the  premises  are,  at  the 
time,  in  the  adverse  possessi  a  of  another;  there  being  no  statute  of  champerty  in 
Ohio,  and  the  English  statutes  are  foreign  to  our  condition,  and  inoperative.  Leeeee 
of  Hall,  et  al.  v.  Aekby  et  al,,  9  Ohio  Rep.  96. 

Zoet  Deed,  and  preemption  that  a  Deed  %ea§  made,  etc:  A  party  may,  in  ejectment, 
establish  his  title  under  a  lost  deed,  that  never  was  recorded.  In  such  case,  there 
must  first  be  preliminary  proof  to  the  court,  of  the  former  existence,  execution  and 
loss  of  the  deed ;  and  if  tnis  is  satisfactorily  made  out,  the  court  will  then  permit  the 
party  to  go  to  the  jury,  with  parol  evidence  of  the  contents,  execution,  acknowledg- 
ment and  delivery  of  the  deea.  No  particular  kind  or  description  of  testimony  need 
be  introduced,  to  establish  the  preliminary  facts  to  the  court ;  but  it  must  be  such  as 
produces  conviction  in  the  mind  of  the  triers.  Leeeee  qf  Bhckbum  v.  BUxekbwmf  I 
Ohio  Rep.  81 ;  Leeeee  of  Allen  v.  Parieh,  3  Ohio  Rep.  107. 

,  And  in  such  case,  the  declarations  of  the  g^ntor  of  the  lost  deed,  through  whom 
both  parties  in  the  action  claim,  made  at  the  time  of  the  delivery  of  the  deed,  and 
while  going  to  a  magistrate  to  perfect  the  acknowledgment  (being  part  of  the  trans- 
action itself),  are  proper  to  go  to  the  Jury,  to  prove  the  making  ana  acknowledgment 
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of  the  deed.  Lemee  of  Bhehbum  ▼.  Blackburn,  8  Ohio  Rep.  81.  So,  the  declarations 
of  raoh  grantor,  under  and  through  whom  the  plaintiff  claims  title,  that  he  made  a 
deed,  may  he  given  in  eWdenoe  by  the  defendant,  to  show  the  ezistenoe  and  execu- 
tion of  a  lost  deed,  executed  in  a  distant  country,  never  placed  on  record  in  Ohio,  and 
the  justice  who  took  the  acknowledgment,  and  the  subscribing  witness,  being  dead. 
Lemee  of  Allen  r.  Parish,  3  Ohio  Rep.  107.  But  in  such  case,  the  declarations  of  co- 
heirs of  the  plaintiff  can  not  be  received  as  corroborative  evidence  of  the  existence 
of  the  died.     Id.  Jb, 

There  must  be  proof  of  the  existence  and  execution  of  the  deed ;  but  if  that  proof 
if  In  the  shapo  oi  depositions,  and  from  its  nature  is  blended  and  offered  at  the  same 
time,  and  in  connection  with  evidence  of  the  contents  of  the  deed,  the  testimony  is 
Bot  thereby  rendered  inadmissible.    ZeMee  of  AlUn  v.  Paritk,  3  Ohio  Rep.  107. 

Where  there  has  been  a  sale  of  real  estate,  mpon  execution,  a  return  by  the  sheriff, 
a  confirmation  of  the  sale,  an  order  for  a  deed,  possession  for  two  or  three  years  by 
the  purchaser  (who  then  absconds),  connected  with  the  evidence  of  the  sheriff,  that 
it  was  his  uniform  practice  to  duly  execute  and  acknowledge  such  deeds,  and  that  he 
had  no  doubt  it  was  done  in  this  instance,  and  that  it  was  his  impression  that  it  was 
in  his  own  store  that  he  delivered  the  deed  to  the  purchaser;  this  evidence,  adduced 
by  a  subsequent  purchaser,  under  a  judgment  rendered  against  the  absconding  pur- 
chaser, was  held  sufficient  to  authorise  the  presumption  that  a  valid  deed  was  made 
by  the  sheriff,  without  any  Airther  proof  of  its  existence,  execution  or  acknowledg- 
ment.    Letaee  of  Armtirong  v.  McCoy,  8  Ohio  Rep.  128. 

The  rules  of  evidence,  and  the  amount  of  testimony  to  prove  the  loss  of  a  deed  or 
bond,  are,  it  is  said,  the  same ;  and  that  those  rules  are  equally  applicable  at  law  and 
in  chancery.    Leatee  of  Bltzckbum  v.  Blackburn,  8  Ohio  Rep.  81. 

A  copy  of  a  deed,  made  by  a  disinterested  person,  who  is  dead,  under  circum- 
stances  that  create  no  suspicion  of  fraud,  may  be  received  in  evidence  to  prove  its 
eontents,  if  the  original  is  lost,  and  the  attesting  witnesses,  and  justice,  before  whom 
it  was  acknowledge,  are  dead.    Allen*»  letaee  v.  Parieh,  3  Ohio  Rep.  107. 

The  plaintiff  in  ejectment  produced  his  patent,  issued  in  1803,  and  showed  that  he 
oame  within  the  saving  clause  of  the  statute  of  limitations.  The  defendant  showed 
by  parol,  that  he  p  chased  from  the  plaintiff  the  warrants  for  the  land,  in  1800,  paid 
a  full  consideration,  received  and  registered  them,  located  and  took  possession  of  the 
land,  in  1801,  and  had,  from  that  time,  being  more  than  twenty-five  years  before  ac- 
tion brought,  remained  in  possession.  It  was  held  that  the  defendant's  proof  did 
not  authorize  the  presumption  that  the  land  was  actually  conveyed  to  him.  When  an 
actual  grant  or  troMfer  of  the  legal  title  ie  fo  be  shown  by  eeeondary  evidence,  as  in  this 
ease,  length  of  possession  is  a  mere  circumstantial  fact,  and  no  more  essential  to  the 
main  fact,  whicn  is  thereby  sought  to  be  established,  than  any  other  circumstance. 
That  this  was  a  common  case  of  possession,  under  an  equitable  title ;  and  if  the  rule, 
that  the  possession  of  the  ceetui  que  truet  shall  not  be  disturbed  by  his  trustee,  be  cor- 
rect, it  is  not  applicable  to  trusts  raised  by  presumption.  But  it  is  said  by  the  court, 
that  in  regard  to  easements  and  incorporeal  rights,  a  grant  may  be  presumed  Arom 
long  enjoyment;  and  in  these  latter  cases,  the  fact  of  possession  for  a  length  of  time, 
in  analogy  to  the  statute  of  limitations,  is  the  only  thing  necessary  to  be  proved,  and 
from  that  alone,  a  title  is  peremptorily  to  be  presumed,  whether  an  original  title  is 
in  fact  believed  to  have  existed  or  not.  But,  in  respect  to  corporeal  rights,  this  rule 
of  presumption,  where  an  actual  grant  is  to  be  established  oy  secondary  evidence, 
has  not  been  applied.  Leeeee  of  Starke  v.  Smith,  6  Ohio  Rep.  455.  See  Oourder  e$ 
al.  V.  Graham,  1  Ohio  Rep.  330 ;  Leeaee  of  Ludlow*§  heira  v.  Barr,  3  Ohio  Rep.  388. 

The  existence  of  a  deed  is  presumed  in  support  of  a  long  continued  possession  by 
eeetui  que  truet,  where  the  trustee  should  have  conveyed ;  but  the  presumption  is  not 
raised  to  support  the  possession  of  a  stranger,  in  opposition  to  a  deed  of  recent  date. 
Barman  V.  KeUey,  et  al,,  14  Ohio  Rep.  602. 

For  the  purpose  of  supporting  a  continued  possession  of  over  forty  years,  under  a 
defectively  executed  conveyance  by  a  ceetui  que  truet,  who,  during  the  whole  period, 
had  made  no  claim  thereto,  and  was  under  no  disability,  the  court  will  presume  a 
good  title  to  the  equitable  estate  in  the  occupant,  and  will  enjoin  the  trustee  holding 
the  outstanding  naked  legal  title  from  disturbing  such  posfession.  Bierce  v.  Pierce, 
16  Ohio  Rep.  629. 

lender  the  articles  of  association  entered  into  between  the  proprietors  of  the  Ohio 
company,  and  the  partition  thereunder  made,  deeds  of  conveyance  from  the  directors 
to  the  agents,  and  from  the  agents  to  the  several  proprietors,  as  therein  provided  for, 
may  be  presumed  to  protect  the  equitable  rights  and  possession  of  those  claiming 
under  said  proprietors.  But  such  presumption  can  not  be  made  in  aid  of  a  party  who 
is  not  the  nghtfU  equitable  owner  of  the  land,  an^n  the  actual  possession,  or  what 
Is  eauivalent  thereto.     Blake'e  leeeee  v.  Davis,  et  al,,  ^Q  Ohio  Rep.  231. 

Tne  assignment  of  a  land  warrant  or  certificate  of  survey,  in  the  Virginia  military 
district,  may  be  presumed  in  favor  of  a  person  in  possession  of  land  in  said  district 
from  great  lapse  of  time,  in  connection  with  evidence  of  payment  made  by  the  per- 
son in  possession,  or  those  under  whom  he  claims,  to  the  rightful  owner.  Duke  ▼ 
Tkompwn  et  al.,  Ifi  Ohio  Rop.  34. 

Mortgagee:   For  the  laws  in  relation  to  the  execution  and  acknowledgment  of 
mortgages,  see  the  acts  above  referred  to  in  relation  to  deeds,   ante  p.  459  at  eeq. 
As  to  the  laws  regulating  proceedings  by  eeire  faeiae  on  mortgages,  see  the  acts  oC 
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June  1, 1795 ;  CbMe,  139,  see.  ft.  January  20;  1802 ;  Chw,  846.  February  12, 1905  $ 
Chase,  496.  January  20, 1807  ;  Chase,  559.  January  2, 1810 ;  Chase,  645.  The^laat 
named  act  was  repealed  by  act  which  took  effect,  June  1,  1831,  saving  all  suits 'and 
actions  theretofore  prosecuted,  or  then  pending.    Chase,  1906,  and  29  y.  Stat.  513. 

As  to  the  decisions  of  the  court,  under  these  statutes,  see  BiggenOaff  et  aU  v.  Lovt* 
land  et  aL,  8  Ohio  Rep.  44;  HubUl  v.  Admr*§  of  Broad'wU  et  aL,  8  Ohio  Rep.  120; 
Tk4  heirt  of  Ludlow  y.  Johtmm  et  aL,  3  Ohio  Rep.  553;  Anoi^fmoue,  1  Ohio  Rep.  235; 
Heedi/  V.  Burgert,  1  Ohio  Rep.  157;  Allen  v.  Parith,  3  Ohio  Rep.  187;  Dennitonr, 
Alien,  4  Ohio  Rep.  500 ;  PiaU  y.  St.  Clair'e  heira,  6  Ohio  Rep.  234 ;  Seighwag  y.  Pea- 
dUton,  15  Ohio  Rep.  735. 

Every  deed  made  for  the  purpose  of  collateral  security  for  the  payment  of  moneji 
is  a  mortgage,  whether  the  condition  precedes  or  follows  the  signature  and  seal 
of  the  maker.  Therefore,  a  conveyance  absolute  on  its  face,  but  with  a  condition 
indorsed  upon  it,  by  which  it  was  to  be  null  and  void  in  case  the  maker  paid  a  cer- 
tain sum  of  money  specified,  was  held  to  b«  a  mortgage.  Perkms*  letee  v.  Dibble,  10 
Ohio  Rep.  434,  438.  So,  a  deed  conveying  land  to  a  trustee,  merely  as  collateral 
seoority  for  the  payment  of  a  debt,  with  the  condition  that  it  should  be  void  on  the 
payment  of  the  debt  when  doe,  with  power  to  the  trustee  to  sell  the  land  and  pay 
the  debt,  in  case  of  failure  to  pay  on  the  part  of  the  debtor,  is  a  mortgage  witnia 
the  meaning  of  the  registry  act,  and  only  takes  effect  fVom  the  time  of  delivery  for 
record.     Woodruf  H  al,  v.  Bobb  et  aL,  19  Ohio  Rep.  212. 

A  deed  of  trust  passes  the  legal  title,  and  though  given  to  seeure  a  debt,  and  so 
drawn  as  for  most  purposes  to  be  treated  as  a  mortgage,  yet  as  between  the  grantor 
and  grantee,  the  estate  passes  so  that  nothing  remains  in  the  grantor  which  can  b« 
levied  upon  and  sold  upon  •zecution  at  law.     Morrie  v.  Wag  et  al,,  16  Ohio  Rep.  469* 

Where  a  grantor  conveys  premises  absolutely  in  fee  to  a  third  person,  for  the  pur- 
pose  of  indemnifying  his  surety,  with  the  assent  of  the  surety,  and  the  grantee  exe- 
eates  a  declaration  of  trust  accordingly,  the  conveyance  will,  in  equity,  be  deemed  a 
mortgage,  and  the  grantor  and  his  heirs  will  have  an  equity  of  redemption  in  th^ 
premises,  until  it  is  regularly  assigned,  foreclosed  or  barred  by  lapse  of  time.  Irwin* § 
Mira  V.  Longvoorih  et  aL,  20  Ohio  Rep,  581.  Where  land  is  conveyed  by  an  absolute 
deed,  and  the  vendee  at  the  same  time  delivers  to  the  vendor  a  contract  by  which  he 
agrees  to  reconvey  the  premises  by  a  specified  time,  upon  the  repayment  of  the  pur- 
chase money  with  interest,  the  circumstances  furnish  presumptive  evidence  that  the 
deed,  although  absolute  upon  its  face,  was  intended  as  a  mortgage,  and  will  be  so 
held  in  equity.  MarahaU  v.  Stewart  et  aL,  17  Ohio  Rep.  356.  fi  a  contract  for  the 
eonveyance  of  land  be  intended  as  security  for  a  debt,  it  is  a  mortgage,  whatever 
Biay  be  its  form,  or  the  name  given  it  by  the  parties.  Cotierell  v.  £mg,  20  Ohio 
Rep.  464. 

Where  the  owner  of  a  oertiflcate  of  entry  of  land  from  the  United  States  assigns 
such  certificate  as  security  for  a  debt,  with  a  condition  of  defeasance,  on  the  payment 
of  the  debt,  such  assignment  creates  an  equitable  mortgage  on  the  land  covered  by 
such  certificate,  ffeire  of  Stover  v.  Heire  of  Bounde,  1  Ohio  St.  Rep.  107.  Where  the 
assignee  of  such  certificate  sells  the  same  to  a  person  who  has  notice  of  the  terms  on 
which  it  was  first  assigned,  such  subsequent  assignee  will  hold  the  same,  subject  to 
the  right  of  the  original  assignor  to  redeem,  lb,  107.  The  right  of  the  original 
assignor  to  redeem  will  not  be  aiEected  by  a  provision  in  the  condition  of  defeasance, 
that  his  right  to  redeem  is  limited  to  a  fixed  time  after  the  transaction.  Once  a  mort- 
gage always  a  mortgage.  lb,  107.  A  stipulation  in  a  deed  of  conveyance,  giving  the 
grantor  the  privilege  of  selling  the  land  oonveyed,  if  he  eould  do  so  within  two  years 
to  better  advantage,  and  in  that  event  to  pay  back  to  the  grantee  the  purchase  money 
and  interest,  does  not,  of  itself,  constitute  a  mortgage.  Stratton  v.  Sabin  et  aL,  9 
Ohio  Rep.  28.  Where,  at  the  time  a  mortgage  is  executed,  and  as  a  part  of  the  con- 
sideration and  agreement  for  a  loan,  the  mortgagee  indorses  upon  the  mortgage  a 
stipulation,  on  his  part,  that  "  the  loan  will  not  be  called  in  so  long  as  the  mortgagor 
continues  to  punctually  pay  the  interest  semi-annually,  and  the  value  of  the  estate 
pledged  shall  be  double  the  amount  of  the  debt,  until  the  expiration  of  two  years 
after  the  service  of  a  written  notice,  stating  the  time  when  payment  will  be  required ;" 
such  stipulation  becomes  a  part  of  the  mortgage  contract,  and,  on  petition  to  fore- 
close the  mortgage  against  the  assignee  of  the  mortgagor,  he  may  insist  upon  the 
notice  being  given.  Belwiont  Cknm^  Branch  Bank  v.  PHee,  Bilton  et  al,,  8  Ohio  St. 
Rm».  299. 

The  legal  title  to  mortgaged  premises  remains,  after  the  execution  of  the  mortgage, 
in  the  mortgagor  as  against  aU  the  world,  except  the  mortgagee ;  and  as  against 
him,  the  Utle  remains  in  the  mortgagor,  until  the  mortgage  becomes  absolute  at  law, 
»y  the  nonperformance  of  the  condition,  and  the  mor^gee  takes  legal  steps  to  re- 
duce the  mortgaged  premises  to  possession.  Zessee  o/Pkelpt  v.  Bvtler,  2  Ohio  Rep. 
324 ;  Leesee  of  Elg  v.  MeOuire,  2  Ohio  Rep.  223. 

It  is  said  **  that  a  mortgagee  has  not,  even  after  the  condition  of  the  mortgage  is 
broken,  such  an  interest  m  the  mortgaged  premises,  that  he  can  convey,  by  release 
or  other  conveyance,  to  a  third  person,  until  the  equity  of  redemption  is  foreclosea* 
unless  he,  at  the  same  time,  transfers  the  debt  secured  by  the  mortgage.  Neither  caa 
lands  in  the  hands  of  the  mortgagee  be  sold  on  execution,  until  the  equity  of  re- 
demption is  foreclosed."  Leeeeeof  Hillv,  Weet,  et  aL,  8  Ohio  Rep.  224. 

Mortgaged  premises  may  therefore  be  sold  on  judgment  and  execution  against  the 
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mortgagor,  and  he  can  not  defend  himself,  in  ejeotment,  against  the  pnrohaser  under 
tiie  Judgment,  by  setting  np  a  mortgage  made  by  him  before  the  judgment  became  a 
lien  on  the  premises.  And  such  purchaser  holds  the  possessory  right  of  th9 
mortgagor,  his  legal  title  and  equity  of  redemption  }  and,  if  the  premises  are  sold 
under  the  mortgage,  he  will,  it  is  said,  be  entitled  to  any  balance  of  money  remaining^ 
after  satisfying  the  mortgage.    Lemee  of  Phelpt  t.  Butler,  2  Ohio  Rep.  224  ;  lb.  228. 

Bat  when  the  condition  of  a  mortgage  is  broken,  as  between  the  parties,  the  titl9 
to  the  mortgaged  premises  vests  in  the  mortgagee,  and  remains  in  him  until  satisfao- 
tion.  Heighwap  y.  Pendleton,  15  Ohio  Rep.  736.  Subject,  however,  to  be  redeemed 
■t  any  time  berore  foreclosure.    Friecke  y.  Kramer'e  leieee,  16  Ohio  Rep.  125. 

A  mere  payment  of  the  money  secured  by  a  mo'rtgage  reinvests  the  legal  title  ii| 
the  mortgagor,  without  any  deed  of  reconveyance.  Zemee  <^  Perkins  v.  Dibble,  10 
Ohio  Rep.  434. 

But  the  legal  title  of  a  trustee  under  a  deed  of  trust  with  a  power  to  sell  for  the 
payment  of  Sie  debts  of  the  eeetwi  que  truat,  is  not  divested  by  the  discharge  of  the 
debts,  but  the  trustee  may  maintain  ejectment  Ifoore  v.  Bumet'e  Uteee,  11  Ohio 
Rep.  334. 

The  assignment  of  a  promissory  note  secured  by  mortgage,  and  a  delivery  of  the 
mortgage  deed  to  the  assignee  of  the  note,  without  an  actual  assignment  of  the  mort- 
gage, transfers  all  the  rights  secured  by  the  mortgage.  Paine  v.  French  et  aL,  4  Ohio 
Rep.  318;  but  it  is  said,  in  Sl  Clair  v.  Morrit,  0  Ohio  Rep.  15,  that,  "the  language 
that  the  debt  is  the  principal,  and  the  land  is  the  incident  only,  is  calculated  to  mis- 
lead ;  for,  it  never  was  true  in  the  universality  with  which  it  is  thus  stated.  A  mort- 
gage in  fee,  is,  in  reality,  a  fee  simple  conditional,  which  is  as  large  and  ample  an 
estate,  as  a  fee  simple  absolute,  though  it  may  not  be  so  durable ;  and  a  transfer  of 
iuch  an  estate  can  not  be  effected  by  Uie  mere  assignment  of  the  debt." 

After  the  mortgage  money  becomes  due,  the  mortgagee  may  obtain  possession  of 
the  mortgaged  preinises  by  action,  and  the  mortgage  deed  will  be  sufficient  evidence 
of  title  to  sustain  the  action,    letaee  of  Ely  v.  M*Ouire,  2  Ohio  Rop.  223. 

A  mortgagee  can  not  dalm  the  benefit  of  a  policy  of  insurance  effected  upon  the 
mortgaged  property  by  the  mortgagor.  Bach  have  insurable  interests,  but  neither 
ean,  as  a  general  rule,  take  advantage  of  an  insurance  effected  by  the  other. 
McDonald  v.  Blaek^e  adm'r,  20  Ohio  Rep.  185.    The  rule  is  the  same,  although  the 

BiUej  effected  by  the  mortgagor  may  contain  the  words  "  for  whom  it  may  concern," 
',  at  the  time,  the  mortgage  has  not  become  absolute  at  law,  by  failure  to  pay  the 
money.    lb. 

After  a  sale  under  a  deed  of  trust,  the  grantor  has  no  right  to  redeem  without  show- 
ing extrinsic  circumstances  of  equity.  Turner  v.  Johneon  et  aL,  10  Ohio  Rep.  204. 
A  mortgagor  may  redeem  notwithstanding  the  consideration  of  the  note  to  secure  the 
payment  of  which  the  mortgage  was  executed,  was  illegal  or  contrary  to  the  policy 
of  the  law ;  as,  for  instance,  the  compounding  a  felony.  Cowlee  v.  Bagttet  et  al,,  14 
Ohio  Rep.  38. 


A  power  of  attorney  executed  to  a  third  person,  authorizing  him  to  sell  mortgaged 
premises  on  default  of  payment,  for  the  benefit  of  the  mortgagee,  is  a  valid  power 
for  such  purpose ;  and  after  a  bona  fidjt  sale  made  under  the  power,  proper  notioe 
having  been  given  by  advertisement,  no  equity  of  redemption  remains  in  the  mort- 
gagor, or  those  claiming  under  him.  Such  sale  will  be  binaing,  though  made  during  the 
SBudency  of  prooeedings  to  foreclose  the  mortgage.  Brisbane  v.  Stoughion  et  al,,  17 
hio  Rep.  m. 

Where  a  mortgage  is  given  by  the  vendee  of  land  to  the  vendor,  to  secure  pavment 
of  the  purchase  money,  the  mortgagor  has  the  same  time  in  which  to  redeem,  tnat  he 
would  nave  were  the  mortgage  given  upon  any  other  consideration.  Bobineon  v.  Fife* 
8  Ohio  St.  Rep.  551. 

Although,  strictly  speaking,  there  is  no  statute  of  limitations  applicable  to  the 
right  to  redeem  mortsaged  preinises  in  the  possession  of  the  mortgagee,  yet  courts 
of  equity,  acting  on  the  analogy  of  the  statute,  would  hold  such  right  barred  after  » 
lapse  of  twenty-one  years,  where  the  mort^^agee  had  during  all  that  time  held  pos- 
session adversely  to  the  mortgagor,  and  claiming  to  hold,  not  as  a  mortgagor,  but  ai 
owner.  But  he  must  hold  the  possession  in  such  manner,  that  if  the  legal  title  and 
right  of  possession  had  been  in  the  mortgagor,  the  latter  would  have  been  bsmd  of 
an  action  of  ejectment.    Jb,  551. 

It  is  not  the  possession  merely,  but  the  nature  of  that  possession,  which  operate! 
u  equity  as  a  bar  to  redemption.  So  long  as  the  mortjfagee  admits  or  by  his  acti 
shows,  that  he  holds  as  mortgagee,  and  not  by  any  other  right,  time  does  not  begin  to 
run  against  the  right  to  redeem.  Thus,  where  the  mortgagee,  within  twen^-one 
years  before  the  filing  of  the  bill  to  redeem,  took  a  judgment  fbr  the  mortgage  debt, 
and  filed  a  bill  of  foreclosure,  the  right  of  redeiqption  is  not  barred.    lb.  551 . 

A  mortgagee  brought  ejectment  on  the  mortgage  against  a  pnrohaser  from  the 
mortgagor,  and  recovered.  The  defendant  claimed  the  benefit  of  the  occupying 
claimant  law,  which  was  allowed,  and  valuations  made  pursuant  to  the  statute.  The 
plaintiff  elected  to  take  the  value  of  the  land,  and  tendered  a  deed.  The  defendant 
neither  accepted  the  deed,  nor  paid  the  money,  and  nothing  more  was  done  under  the 
act.  Held,  that  these  circumstances  constituted  no  bar  to  the  right  to  redeem, 
Jh.  551. 

The  general  role  is,  that  a  mortgagor,  or  purchaser  under  him,  seeking  a  redemp* 


Digitized  by 


Google 


194  DEEDS,  MOBTQAGES,  ETC.  [CHAP. 

tion,  mtutredoem  the  whole  premises;  the  reason  of  which  is,  that  the  mortgagee 
will  not  he  compelled  to  divide  his  securitj,  and  apportion  his  claim.  But  where  the 
mortgagee  has  extinguished  the  right  of  redemption  to  a  i>art  of  the  promises,  and 
become  the  absolute  owner  thereof,  there  may  be  a  redemption  of  the  other  part;  for 
in  such  a  case  the  reason  of  the  rule  does  not  exist.    lb,  o52. 

An  equity  of  redemption,  it  is  said,  is  real  estate,  Testing  in  the  heirs.of  the  de- 
ceased mortgagor,  which  the  administrators  may  un(|ueBtionably  redeem ;  but  whether 
they  can  release  it,  is  another  question.  Bank  Un%ud  Statet  ▼.  Piatt*9  kein  el  i/.,  I 
Ohio  Bep.  540. 

Where  judicial  proceedings  were,  had  under  the  statute  authorixing  a  tcire  faeia*  to 
issue  upon  a  mortgage,  and  the  mortgagee  became  the  purchaser,  and  went  into  pos- 
session, and  the  judicial  proceedings  were  then  reversed,  it  was  held,  that  the  mort- 
gagor might  redeem  the  premises,  no  new  rights  having  intervened,  ffubbeil  v. 
Admr*9  of  BroadtoeU,  8  Ohio  Bep.  120. 

In  1806  an  equity  of  redemption  in  mortgage  premises,  was  not  a  chattel  real,  de- 
scendible to  the  heir,  but  a  personal  chattel,  to  be  controlled  by  the  administratrix. 
Seightoay  v.  Pendleton,  15  Ohio  Bep.  736*. 

A  mor^^gagee  of  land,  without  notice,  will  hold  against  an  equitable  lien  for  the 
pnrehase  money.     Patterton  et  aL  v.  Johneon  et  a/.,  7  Ohio  Bep.,  pt.  1,  225f 

Where  a  mortgage  is  given  to  secure  a  party  who  is  bound  to  aooept  drafts,  the  lien 
of  the  mortgage  attaches  from  the  date  of  the  negotiation  or  aooeptanoe  of  tiie  draft. 
ClwUau  et  aL  v.  Thompmrn  etal.,2  Ohio  St  Bep.  115. 

A  mortgage  lien  to  indemnify  mortgagees  against  loss  by  reason  of  their  having 
accepted  drafts  for  the  accommodation  of  the  mortgagers,  is  not  necessarily  lost  by  a 
change  of  the  evidences  of  liability,  as  where  the  first  acceptances  are  taken  up  with 
the  proceeds  of  like  acceptances  made  for  that  purpose.  Same  eaee,  8  Ohio  St.  Bep. 
426. 

As  against  general  leins,  such  as  judgments,  a  prior  mortgage,  to  secure  indorsers 
open  a  note  contemplated  to  be  discounted  at  a  particular  bank,  and  so  expressed  in 
the  deed,  is  valid  and  paramount,  to  secure  the  same  indorsers,  though  the  discount 
takes  place  in  a  bank  different  from  the  one  named,  and  is  subseauently  transferred 
to  a  third  bank,  with  the  same  indorsers.  PMenon  et  al.  v.  Johneon  et  aL,  7  Ohio 
Bep.,  pt.  1,  225. 

A  mortgage  given  to  indemnify  a  person  against  loss  or  damage,  growing  out  of 
indorsements  thereafter  to  be  made  by  the  mortgagee  for  the  mortgagor,  is  valid,  and 
constitutes  a  lien  preferable  to  the  lien  of  a  judgment  rendered  after  such  indorse- 
ments have  been  made.  Kramer  et  al.  v.  Farmere*  and  Meehanioe*  Bank  of  Steubei^ 
viUe  etaL,lh  Ohio  Bep.  253. 

When  such  mortgage  indemnity  has  been  given,  and  indorsements  made  and  judg- 
ment rendered  against  the  mortgagee  upon  his  indorsements,  in  a  bill  in  chancery, 
brought  by  others  having  liens  upon  the  land  mortgaged,  to  subject  the  same  to  sale, 
in  which  all  parties  interested  are  before  the  court,  such  mortgagee  has  a  right  to  re- 

anire  that  the  avails  of  the  sale  be  applied  to  discharge  the  judgment  against  him, 
lOUgh  he  has  not  actually  paid  the  money.  Ih.  253.  But  the  creditor  can  not,  in 
chancery,  be  substituted  to  tne  rights  of  the  surety,  in  a  case  where  no  judgment  had 
been  rendered  against  either  frindpol  or  surety,  and  whore  there  is  no  allegation  in  the 
bill  that  either  is  insolvent,  or  that  the  debt  can  not  be  collected  by  judgment  and 
execution  at  law.  The  creditor  can  only  be  substituted  to  the  rights  of  the  surety, 
and  surety  is  not  damnified  till  judgment  has  been  rendered  against  him.  0.  L.  Int. 
and  Tr.  Co.  v.  Reeder  et  al.,  18  Ohio  Bep.  35. 

Where  an  agent,  acting  without  compensation,  has  undertaken,  in  compliance  with 
the  directions  of  his  principal,  to  take  security  from  a  debtor  of  his  principaH  and  so 
negligently  conducts  nimself  therein  as  to  become  liable  to  his  principal,  and  there- 
upon takes  from  the  debtor  a  mortgage  to  indemnify  him  against  such  liability,  and 
subsequently  assigns  the  same  to  his  principal,  such  mortgage,  in  a  proeeeding  by  a 
subsequent  mortgagee  of  the  premises,  seeking  to  divest  the  assignee  of  the  mortgage 
of  indemnity  of  all  claim  under  the  same,  inures,  in  equity,  to  the  benefit  of  the 
assignee,  in  preference  to  the  claims  of  the  subsequent  mortgagee.  Orant  v.  Ludloto'e 
adm'r  et  aL,  8  Ohio  St.  Bep.  1. 

L.  undertook  to  secure  for  G.  a  debt  which  C.  owed  to  G.,  under  circumstances 
which  made  L.  liable,  in  conseauenoe  of  his  neglect,  for  tho  amount  of  the  debt.  C. 
executed  a  mortgage  to  L.,  conditioned  to  indemnify  L.  against  his  liability  to  G.  for 
such  neglect.  Held,  that  L.  can  not  foreclose  the  mortgage  until  G.  has  recovered 
Judgment  at  law  against  L.  for  his  neglect.  But  if  it  is  afterward  agreed  between 
C.,  L.  and  Q.  (0.  being  insolvent),  that  L.  shall  assign  the  mortgage  to  G.  to  secure 
the  debt,  and  it  is  done  accordingly,  it  is  not  to  be  presumed  that  L.  intended  to  part 
with  his  security  and  still  be  personally  responsible  to  G.  for  his  neglect,  but  that  G. 
should  be  subrogated  to  the  rights  of  L.  against  the  mortgaged  premises,  as  a  security 
for  the  debt  of  0.,  to  the  extent  of  the  loss  accruing  from  the  neglect  of  L.  to  take 
security;  and  inasmuch  as  G.  could  not  afterward  sue  L.  at  law,  a  court  of  chauoeiy 
will  not,  on  that  account,  defeat  the  object  of  the  assignment  and  discharge  the  lia- 
bility of  L.,  but  afford .G.  the  relief  contemplated  by  the  assignment,  by  ascertaining 
the  extent  of  L.'s  liability  to  G.  when  the  assignment  was  made.    lb.  2. 

A  co-surety  held  a  mortgage  to  secure  the  debt  of  his  principal;  the  other  surety 
paid  the  debt  of  the  principal,  after  a  decree  of  foreclosure  in  favor  of  the  adminif 
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trator  of  tho  mortgagee.  Upon  bill  of  rovSew,  if  the  surety  who  paid  the  debt  is 
made  defendant,  he  may  object  to  asserting  his  right  of  subrogation  under  the  mort* 
gage  in  that  suit,  or  until  the  administrator  of  the  mortgagee  has  obtained  the  fruita 
of  the  mortgage.    lb.  2. 

Where  the  law  provides  that  judgments  shall  be  a  lien  upon  the  debtor's  land  from 
the  first  day  of  the  term  at  which  Uiey  are  rendered,  a  mortgage  handed  in  for  record 
on  the  first  day  of  the  term  of  court,  but .  before  the  court  actually  convened,  will 
prevail  against  the  lien  of  a  judgment  recovered  at  the  same  term.  FoUet  v.  ffcUl  et 
ml,  16  Ohio  Bep.  Ill ;  HoUiday  v.  T\e  Franklin  Bank,  16  Ohio  Rep.  633. 

Where  ^  mortgage  intervenes  between  an  elder  judgment  not  sustained  by  levy 
within  the  year,  and  a  junior  judgment  sustained  by  levy  within  the  year,  the  elder 
judgment  must  be  first  satisfied,  then  the  mortgage,  and  then  the  junior  judgment. 
Braxee  e<  al  v.  The  Laneatter  Bank  et  al.,  14  Ohio  Bep.  318 ;  HoUiday  v.  Franklm 
Bankf  10  Ohio  Bep.  533.  And,  as  the  principle  of  tacking  has  never  been  recognized 
in  this  state  {Tmoner  v.  Wella  et  oU,,  8  Ohio  Bep.  138),  the  mortgagee  can  not  protect 
himself  against  the  prior  judgment  lien  by  the  purchaser  of  the  junior  judgment. 
FUeh  V.  Mendenhall  et  al,,  17  Ohio  Bep.  578.     See  sec.  447  of  Code,  note  3. 

The  lien  of  a  senior  judgment,  which  has  not  been  levied  within  the  year,  will  not 
be  defeated  by  a  decree  of  foreclosure  of  a  junior  mortgage,  ordering  a  sale,  and  » 
sale  and  confirmation  within  the  year  from  the  rendition  of  the  decree.  Myere  et  oL 
V.  Bewitt  et  al.,  16  Ohio  Bep.  449. 

The  mortgage  of  a  steamboat,  or  other  wateroraft,  does  not  withdraw  such  craft 
f^om  the  operation  of  the  law  authorising  proceedings  against  her  by  name ;  and  in 
the  distribution  of  the  ftind  made  by  a  judicial  sale  of  the  craft,  the  mortgage  must 
be  postponed  to  the  judgment.    Provoet  et  al.  v.  Wileox  et  aL,  17  Ohio  Bep.  359. 

Where  A.  has  a  mortage  upon  two  lots,  and  B.  has  a  subsequent  mortgage  upon 
one,  and  C.  upon  the  other  of  the  lots,  of  a  later  date  than  the  mortgage  of  B.,  A. 
can  not  be  compelled  at  the  instance  of  B.  to  exhaust  first  the  lot  on  which  C.  has  his 
mortgage.  In  such  case  A.  will  be  required  to  make  his  debt  out  of  both  lots  in  pro- 
portion to  the  amount  each  may  produce.     Oreen  v.  Ramage  et  al.,  18  Ohio  Bep.  428. 

When  two  creditors  have  each  a  lien  on  the  same  property  of  their  debtor,  and  the 
one  having  the  prior  lien,  has  also  a  lien  on  another  fund  for  the  same  debt,  on  which 
the  subsequent  lienholder  has  no  claim,  such  prior  lienholder  will  be  compelled,  in 
equity,  to  exhaust  such  fund  before  he  proceeds  to  subject  the  property  on  which  the 
other  creditor  has  his  lien.  Bank  of  MmTnngum  v.  Carpenter,  7-  Ohio  Bep.,  pt.  1,  21 ; 
Fauett  V.  Traher  et  al,  20  Ohio  Bep.  540.  If  after  bill  filed  by  the  subsequent  lien- 
holder to  compel  such  subrogation,  the  prior  lienholder  delivers  up  his  claim  on  the 
second  fund,  to  the  debtor,  he  will  be  compelled,  as  between  him  and  the  subsequent 
lienholder,  to  account  for  sueh  fund  as  so  much  paid  on  his  claim.  lb.  540.  But 
where  the  proceeds  of  either  ftind  have  been  appropriated  in  good  faith,  equity  will 
not  interfere  to  disturb  such  appropriation.  Bank  of  Mwkingmn  v.  Carpenter,  7  Ohio 
Bep.,  pt.  1,  21. 

Difierent  debts,  secured  by  the  same  mortgage,  are  to  be  paid  fh>m  the  mortgage 
fund  in  the  order  in  which  th^  fall  due.  It  makes  no  difference  that  the  notes 
secured  by  mortgage  were  negotiable.  Nor  will  the  priority  of  assignment  change 
the  order  of  appropriation.  Bank  of  the  United  Statee  v.  Singer  et  al,,  13  Ohio 
Rep.  240. 

Where  a  mortgagee  recovers  a  judgment  at  law  for  any  part  of  the  money  secured 
by  the  mortgage,  and  causes  the  mortgaged  premises  to  be  sold  upon  execution,  th^ 
purchaser  at  sheriff's  sale,  takes  the  land  relieved  from  the  lien  of  the  mortgage. 
JVee^H^  V.  Tupper  et  al.,  15  Ohio  Bep.  467. 

J.  D.  being  indebted  to  T.  for  the  purchase  money  of  certain  real  estate,  gave  him 
several  notes,  and  a  mortgage  upon  the  property,  to  secure  them.  Soon  after  the 
execution  of  the  mortgage,  J.  D.  conveyed  the  land,  subject  thereto,  to  other  persons. 
After  some  of  the  notes  had  fallen  due,  T.  recovered  a  judgment  at  law  upon  them 
against  J.  D. ;  and  in  ignorance  of  the  conveyance,  levied  upon,  bid  oflT,  and  took  a 
deed  of  the  mortgaged  premises,  in  satisfaction  of  the  judgment.  Upon  a  bill  filed 
upon  the  mortgage,  by  the  assignee  of  T.  against  J.  D.  and  his  grantees,  it  was  held 
that  the  sale  of  Uie  property  upon  the  judgment  at  law,  was  no  defense  of  this  suit, 
and  did  not  operate  as  a  payment  of  any  part  of  the  debt  secured  by  the  mortgage : 
that  whether  a  court  of  ec^uity  has,  or  has  not,  the  power  to  vacate  the  satisfaction 
of  a  judgment,  and  open  it  for  further  process,  because  the  purchaser,  under  a  mis- 
take, bid  off  property  to  which  the  debtor  had  no  title,  it  will  not  permit  such  a  sale 
to  prc(judlce  a  party,  in  a  case  over  which  it  has  unquestioned  jurisdiction :  that  the 
mortgage  gave  such  jurisdiction  in  this  case;  and  nothing  short  of  an  actual  eatis- 
faotion  would  operate  to  deprive  the  mortgagee  of  his  estate  in  the  property,  or  bar 
a  suit  to  recover  the  money  secured  by  the  mortgage,  ffollieter  v.  JDiuon  et  al.,  4  Ohio 
8t.  Bep.  197. 

8.  with  his  wife,  executed  to  D.  a  mortgage  to  secure  a  debt,  and  died.  On  condi- 
tion broken,  D.,  proceeding  against  the  widow  and  heirs  of  S.,  obtained  a  decree  for 
•ale,  bid  in  the  premises,  sale  confirmed,  and  deed  made  to  D.  foY  the  premises  described 
in  I  be  mortgage.  It  is  then  first  discovered  that,  by  mutual  mistake  of  the  parties, 
tho  description  in  the  mortgage  did  not  embrace  the  land  intended  to  be  mortgaged 
and  which  8.  did  own,  but  embraced  other  land,  which  S.  did  not  and  never  claimed 
to  own.     Ueld :  That  parol  proof  is  competent  to  establish  such  mistake,  and  the 
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mortnge  may  be  reformed  and  enforced  in  the  same  prooeeding.  That  the  mortgage 
M  reformed^  is  not  merged  in  the  former  decree ;  and  as  the  original  mistake  infeots 
ftll  the  sabsequent  proceedings,  they  are  nugatory.  That  the  mortgage,  haring  beek 
executed  prior  to  the  taking  eflfeot  of  the  act  of  March  22, 1840,  "  to  giro  additional 
Secnrity  to  land  titles  in  this  state,"  can  not  be  reformed  as  against  the  widow.  That 
the  land  embraced  in  the  mortgage  as  corrected,  having  never  been  appraised  or  cold, 
ought  to  be  appraised  and  sold,  subject  to  the  dower  estate  of  the  widow  of  8.  there- 
in.   Datenpori  v.  SoviVa  widow  and  hein,  6  Ohio  St.  Rep.  459. 

Clerical  inaccuracies  in  the  description  of  a  debt,  will  not  affect  the  lien  of  a  mori- 
fage  as  against  the  mortgagor  or  subsequent  judgment  creditors  of  his,  provided  th« 
debt  is  clearly  identifled  as  the  one  Intended  to  m  secured.  Tnul^  v.  TowIm  «i  oL, 
5  Ohio  St.  Rep.  78. 

The  condition  of  a  mortgage  was  that  it  should  be  void  if  the  mortgagor  saved  the 
tiiortgagees  harmless  upon  certain  indorsementa  made  by  them  for  Els  benefit  *'  io 
diverse  persons,"  not  named,  and  also  paid  to  certain  others  of  the  mortgagor's  cred* 
Itors  named,  "  the  several  sums  of  money  owing  bv  him  to  them."  Quere — Whether 
the  description  of  the  debts  and  liabilities  referred  to  in  such  eondition,  was  not  too 
▼ague  ana  uncertain  to  make  a  valid  lien.  Barkradtr,  Or<m$  HaLy.  Ldbg  tt  aL, 
4  Ohio  St.  Rep.  602. 

Where  a  person  has  been  Induced  by  threats  of  a  groundless  sreseoation  to  exeoute 
»  note  and  mortgage,  a  court  of  chancery  will  grant  relief,  ana  restrain  their  coUeo- 
tion.    Jamet  v.  Moberf,  18  Ohio  Rep.  548. 

It  seems  that  a  purchaser  from  the  mortgagor  may  be  relieved  in  ohaaeery,  if  the 
mortgagee,  while  the  purchaser  was  making  improvements  on  the  land,  /rauduUmtlff 
concealed  the  fact  that  he  held  the  mortage.     Carter  v.  Longwortk,  4  Ohio  Rep.  884. 

A  mortgagee,  by  making  his  debtor  his  executor,  does  not  thereby  extinguish  the 
mortgage.     Ck>Uard*9  admW  v.  Donaldton  et  oL,  17  Ohio  Rep.  264. 

An  action  lies  against  one  who  lessens  the  mortgage  security  of  another,  and  dam- 
ges  may  be  recovered  to  the  extent  of  any  actu^il  injury  sustained  by  such  aeu  Al" 
ton  y.MeOune,  15  Ohio  Rep.  726. 

Upon  general  equity  principles,  unaffected  by  statutory  provisions,  an  agreement  ia 
irriting,  for  a  mortgage,  is  a  valid  contract,  iixing  a  speoiflo  lien  upon  the  prpper^  i 
And  will  be  specifically  enforced  by  a  court  of  ehancery  against  the  party,  and  all 
subsequent  purchasers  from  him  with  notice,  as  well  as  against  any  general  assign* 
ment,  either  voluntary  or  by  operation  of  law,  for  the  bendii  of  hit  creditors.  Bioom 
l.NogU,  4  Ohio  St  Rep.  45. 

Where  A.  was  entitled  to  a  deed  Arom  B.  and  0.  from  A.;  and  by  agreement  of  par- 
ties, B.  was  to  deed  to  C,  who  was  to  execute  a  mortgage  upon  the  premises  to  be 
#onveyed,  to  secure  the  payment  of  money  for  A.  to  a  third  person,  and  a  bill  is  filed 
by  A.  for  a  specific  performance  of  the  agree^ient,  a  court  of  e<|uity  will  oompel  the 
execution  of  the  mortgage,  or  if  the  money  thus  secured  to  be  paid  is  due,  will  decree 
the  same  a  lien  upon  the  land,  and  direct  a  sale  of  the  interest  of  A.  and  0.  in  the 
land,  to  pay  the  amount  which  was  to  be  secured  by  th^  mortgage.  Ogdm  etoLr* 
Ogden  et  a/.,  4  Ohio  St  Rep.  182.  * 

Where  C,  after  procuring  the  deed  out  of  the  hand!  of  tha  panon  who  held  the  aaaa 
as  an  escrow,  by  unfair  means,  makes  a  mortgage  on  the  same  to  a  stranger,  such 
stranger  acquires  no  lien  on  the  land  which  can  be  prior  to  the  lien  for  the  money 
wkioh  C.  was,  by  mortgage,  to  secure  ib  A.  before  he  was  entitled  to  the  possession  of 
the  deed.    /6.  182.  _  .    ,         . 

Where  the  wife  joins  her  husband  in  a  mortgage,  containing  a  renunciation  of 
dower,  a  sale  of  the  land  by  the  administrator  of  the  husband,  for  the  payment  of 
his  debts,  extinguishes  the  right  of  dower,  and  transfers  an  unincumbered  title  to  the 
purchaser.  So,  it  is  said,  a  sale  under  such  mortgage,  by  virtue  of  a  decree  had  on 
the  mortgage,  would  extinguish  the  right  of  dower,  although  the  sale  itself  extin- 
guished the  debt.    St.  Clair  v.  Morrie,  0  Ohio  Rep.  15. 

Where  land  is  mortgaged  to  secure  the  payment  of  a  debt,  in  which  the  wife  joina, 
and  the  same  land  is  subsequently  sold  under  a  judgment  against  the  husband,  at  the 
suit  of  a  stranger  to  the  mortgage,  the  wife  is  not  divested  of  her  dower  as  against 
the  purchaser  at  such  sale,  though  the  court  may  have  ordered  the  purchase  money, 
In  part,  to  be  applied  to  the  payment  of  the  mortgage  debt.  Tayhr  v.  FnoUr,  IS 
Ohu)  Rep.  567. 

If  the  money  is  payable  in  installments,  a  decree  can  not  be  had  for  a  sum  of  money 
not  due  at  the  time  of  the  decree,  bui  to  become  due  before  a  final  distribution  of  the 
money.  "  But  if  installments  fall  due  between  the  filing  of  the  bill  and  the  final  de* 
oree,  they  may  be  brought  before  the  court  by  supplemental  bill ;  or  they  may  be 
embraced  in  the  decree  without  such  supplemental  bul,  if  the  facts  sufficiently  appear 
upon  the  pleadings  and  proofs.  Where  installments  remain  unpaid,  and  a  decree  is 
taken  for  such  as  are  due,  a  sale  should  be  directed  of  so  much  of  the  premises  as 
may  bo  necessary  to  pay  it  If  the  property  be  not  devisable,  the  whole  may  be  wld, 
in  such  case,  and  the  balance  of  the  money  made  on  the  sale,  after  paying  the  amount 
of  the  decree,  when  brought  into  court,  may  be  appropriated  aocording  to  equity  and 
the  rights  of  the  parties,  in  a  case  made  on  motion,  or  petition,  or  supplemental  biiU  ' 
King  et  al.  v.  Longtcorth,  7  Ohio  Rep.  (part  2),  231. 

A  final  decree  to  sell  mortgaged  premises  is  not  opened  by  an  OPP^^  >^om  an  onvv 
•onfirming  the  sale.    Eejf  v.  Sckoolejf  et  aU  7  Ohio  Rep.  (part  2),  48. 
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If,  at  tbe  time  of  a  sale  of  tnorigtLged  premises,  the  parties  to  the  sait  misappre- 
hended the  terms  of  the  sale  which  "prevented  eomnetition,  and  one  of  them  lost  aU 
means  of  secnring  his  debt,  while  another  ohtainea  a  bargain  bj  the  parehase,  the 
sale  may  be  set  aside,    ffm  y.  Sohooley  et  al.,  7  OHio  Rep.  (part  2),  48. 

Where  lands,  mortgaged  bj  the  judgment  debtor,  are  leyied  upon  to  satisfy  the 
judgment,  thej  must  be  appraised  in  hke  manner  as  if  nnincnmbered,  and  must  be 
•old  without  any  deduction  rrom  the  appraisement,  on  aooonnt  of  the  mortgage.  The 
real  interest  of  the  mortgagor  may,  in  such  oases,  be  reached  In  equity.  Baird  et  cU, 
T.  KirkUtnd  et  aL,  8  Ohio  Rep.  21. 

Before  the  statute  (Ck>de  see.  374)  required  the  mortgaged  property  to  be  ordered  to 
be  sold  in  all  cases  of  foreclosure,  the  following  decisions  in  regard  to  foreclosing 
the  equity  of  redemption  were  made :  The  mortgagee  was  in  no  case  eompelled  by 
the  court  to  foreclose  the  mortgage ;  but  could,  if  he  chose,  take  a  decree  for  a  sale 
of  so  much  of  the  premises  as  would  pay  the  debt,  whaterer  might  be  the  appraised 
ralne  of  the  premises.  On  the  other  ^md,  if  the  appraised  value  of  the  premiset 
•mounted  to  more  than  two  thirds  of  the  debt,  the  mortgagee  was  not  permitted  to 
foreclose  the  mortgage  ;  but  had  to  have  the  premises  sold.  The  mortgagee  was  en- 
titled to  a  decree  of  foreclosure  only,  when  two  thirds  of  the  ralue  of  the  mortgiu^ 
prenrises  did  not  exceed  tho  amount  of  the  debt.    Eigyinn  r.  Weet,  6  Ohio  Rep.  &5£ 

If  the  mortgagee  intended  to  foreclose  and  take  the  land,  a  decree  was  entered  for 
an  appraisement.  If,  upon  return  of  the  appraisement,  it  appeared  the  debt  equaled 
or  exceeded  two  thirds  of  the  appraised  value,  the  court  would  foreclose ;  but  if  it  Ad 
not,  then  the  mortgagee  could  mot  foreclose,  as  before  stated,  but  an  order  wag  made 
for  a  sale,  and  no  new  valuation  was  required.    Id.  th» 

If  the  mortgagee  intended  to-  have  the  land  sold  to  pay  the  debt,  then,  after  the 
amount  due  was  ascertained,  either  by  oomputatlon  or  reforence  to  a  master,  a  decree 
for  an  appraisement  and  sale  could  be  immediate^  taken,  without  a  previous  retun 
ef  an  appraisement.     Id,  lb. 

Upon  the  sale,  the  land  eould  not  be  struck  ofT  exeept  at  two  thirds  of  the  appraised 
value,  as  the  sale  had  to  be  eonduoted  in  that,  and  all  other  respeots^  as  upon  execu- 
tions at  law.    Id.  Ih. 

Pknoere  of  Atiomeyfor  Ike  Conveyemeef  etc.,  o/Land$. — The  statutes  relating  to  deeds, 
etc.,  above  referred  to,  of  1705  (Chase,  lf7, 180),  and  of  1805  (Chase,  485),  do  not 
expressly  mention  powers  of  attorney  for  the  conveyance,  etc.,  of  land.  The  first 
law,  perhaps,  which  expressly  directs  the  mode  of  executing,  aoknowledffing  and  re- 
oording  such  powers  of  attorney,  is  the  act  of  January  80, 1818,  which  took  elect  May 
1, 1818.  (Chase,  1041.)  It  mentions  only  the  mode  in  which  powers  of  attorney  for 
the  sale,  etc.,  of  lands  belonging  to  nonrendentaj  and  powers  of  attorney  made  by  hus- 
band and  wife,  shall  be  eertifled  and  acknowledged,  etc.  This  statute  continued  in 
force  until  June  1, 18S0,  when  the  act  of  February  24, 1830,  took  effect.  (Chase,  1130.) 
The  last  named  act,  and  the  statutes  since  that  time,  include,  by  eniress  words,  all 
powers  of  attorney  for  the  conveyance,  etc.,  of  lands.  The  powers  of  attorney  men* 
Honed  in  ail  these  statutes  aro  required  to  be  a<dniowledged,  etc.,  in  like  manner  aa 
deeds  are,  by  the  several  acts  in  force  for  the  tine  being.  See  notes,  ante  pmgot 
461-2,  as  to  deeds.  These  statutes  also  require  the  letters  of  attorney  to  be  recorded 
In  the  proper  county,  ete.,  before  any  act  is  performed  under  them  by  the  attorney. 
Chase,  1041, 1130. 

"  There  is  no  doubt,"  it  is  said,  "of  the  power  of  the  principal,  by  a  proper  instru- 
ment, to  revoke  a  naked  authority— one  not  coupled  witn  an  interest,  while  the  same 
remains  unexecuted,  and  the  rights  of  the  parties  in  etatu  auo,"  But  held,  that  a  power 
of  attorney,  coupled  with  an  interest,  can  not  be  revoked,  after  an  agreement  is 
made  for  its  execution.     Wheeler  v.  Knagae,  8  Ohio  Rep.  160. 

The  power  ceases  upon  the  death  of  the  principal.  Leeeee  of  Anderecn  v.  Broftn, 
0  Ohio  Rep.  151.  When  not  coupled  with  an  interest.  MeDomUd  v.  Bhek^e  adm'r,  20 
Ohio  Rep.  185.  This  is  the  general  rule;  but  where  A.  had,  by  letter,  requested  and 
authorized  B.  to  make  sale  of  a  tract  of  wild  land  for  him,  and  B.,  in  accordance  with 
the  request  and  authority  as  contained  in  the  letter,  made  a  contract  of  sale  and  re- 
ceived part  of  the  purchase  money,  and  gave  possession  of  the  land  to  C.  for  A.,  in 
accordance  with  the  contract,  shortly  after  the  death  of  A.,  but  without  knowledge  of 
that  event,  and  C.  afterward  paid  tne  residue  of  the  purchase  money  due  on  the  con- 
tract, to  the  guardian  of  the  heirs  of  A.,  on  demand  thereof;  and  afterward,  the 
heirs  having  brought  an  action  to  recover  possession  of  said  lands,  and  0.  having, 
thereupon,  commenced  suit  against  them  to  enjoin  their  proceeding  in  such  action,  it 
was  held  that  the  transaction  being  a  matter  w  pate,  and  not  by  deed,  or  necessary  to  bo 
done  in  the  name  of  the  principal,  and  being  in  good  faith  on  the  part  of  B.  and  C, 
and  within  the  apparent  authority  of  B.  as  expressed  by  A.'s  letter,  and  without 
knowledge  of  his  death,  the  heirs  and  representatives  of  A.  are  estopped  to  deny  such 
apparent  authority  of  B.,  and  the  contraot  is  obligatory  upon  them.  leh  v.  Orane  ei 
ol,  8  Ohio  8t.  Rep.  520. 

A  power  of  attorney  to  sell  lands,  contained  a  eovenant  to  convey,  upon  sale  made 
I'.y  the  attorney,  and  to  relinauish  to  the  attorney,  for  his  own  use,  all  sums  over  one 
thousand  dollars,  for  which  tne  attorney  should  sell  the  lands.  The  agent  sold  the 
land,  and  the  principal  afterward  refused  to  ratify  the  contract.  It  was  held,  that 
the  agent  could  recover  from  his  principal,  for  a  breach  of  the  covenant,  the  amount 
^er  one  thousand  dollars ;  although  an  extended  oreditwas  given  for  the  excess  over 
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one  thousand  dollars.  Tho  right  of  action  acorned  upon  the  refosal  to  ratify.  And, 
in  such  case,  an  agreement  by  the  agent,  with  the  purchaser,  to  deduct  one  third  of  the 
excess  over  the  one  thousand  dollars,  to  induce  the  buyer  to  purchase,  does  not  make 
the  purchaser  and  agent  joint  contAictors,  in  relation  to  the  principal.  WkeeUr  t. 
Knaggt,  8  Ohio  Rop.  160. 

Where  an  agent,  in  executing  a  contract  not  under  seal,  for  the  sale  of  land,  de- 
scribes himself  in  the  body  of  the  instrument  as  acting  as  agent,  and  as  acting  for  his 
principal,  and  signs  his  name  thereto,  without  any  other  addition  or  description,  it  if 
sufficient  to  bind  his  principal.  But,  it  seems,  had  a  seal  been  added  to  the  signa- 
ture, or  had  the  agent  added  his  seal  and  the  words  om  agent,  in  either  ease,  the  prin- 
cipal would  not  have  been  bound.  Id  lb,,  and  see  Deputies,  notes  under  the  next 
Chapter. 

An  action  can  be  maintained  upon  a  lease  under  seal,  in  which  the  plaintiff,  A.  B., 
is  named  thus :  "  By  and  between  A.  B.,  acting  as  agent  for  N.  H.'*— the  plaintiff 
eovenanting  throughout  the  lease,  personally,  and  signing  the  lease  in  his  own  indi- 
yidual  character,  and  the  defendant  haying  entered  and  eigoyed  the  premises.  I\>tt§ 
T.  Bider,  3  Ohio  Rep.  70. 

If  an  agent  (or  a  trustee,  as  is  said),  purchase  the  property  to  which  his  power  ex- 
tends, the  sale  admits  of  confirmation  by  the  injured  party,  who  alone  can  set  up  the 
abuse  of  oonfidence ;  and  if  the  principal  acquiesce  for  a  long  period,  a  court  of  equity 
will  not  assist  him  to  set  aside  the  purchase.  Suele  et  aL  ▼.  Worihington,  2  Ohio  Bep. 
182. 

Letters  of  attorney  from  an  infant  oonyeying  no  present  interest  are  absolutely 
Toid.    Lawrmee*9  Umee  ▼.  MeArihw,  10  Ohio  Rep.  38. 

Where  the  terms  of  a  power  of  attorney  are  departed  from,  under  oiroumstances  that 
justify  the  belief  that  the  departure  was  made  pursuant  to  the  parol  assent  of  the 
principal,  the  contract  will  be  enforced,  if,  in  other  respects^  there  are  no  obstacles. 
WeUter  et  aL  t.  Harru  et  at,  10  Ohio  Rep.  400. 

A  ^ower  of  attorney  executed  to  a  third  person,  authorising  him  to  sell  mortgaged 
prenuses  on  default  of  payment,  for  the  benefit  of  the  mortgagee,  is  a  yalid  power  for 
such  purpose;  and  after  a  bonajide  sale  made  under  the  power,  proper  notice  having 
been  given  by  advertisement,  no  equity  of  redemption  remains  in  the  mortgagor,  or 
those  claiming  under  him.  Such  sale  will  be  binding,  though  made  during  Uio  pend- 
ency of  proceedings  to  foreclose  the  mortgage.  Brubane  v.  StougkUm  el  al,,  17  Ohio 
Rep.  482. 

In  the  execution  of  a  power  delegated  to  three  or  more,  for  purposes  merely  private, 
it  is,  in  general,  necessary  that  all  should  concur  in  the  act.  Yammg  v.  BuckingkoM  et 
aL,  b  Ohio  Rep.  485. 

An  attorney  authorised  to  sell  lands  can  not  delegate  his  authority  to  a  third  per- 
son. But  where  such  third  person,  under  such  attempted  delegation  of  power,  sold 
the  land  by  written  contract,  and  took  the  purchaser's  obligations,  with  security  for 
the  purchase  money,  and  the  original  principal  accepted  them  and  afterward  received 
more  than  half  the  purchase  money,  and  gave  possession,  it  was  held  that  the  ocb« 
tract  became  obligatory  upon  him  by  his  acts  under  it  Bocoek  v  Paveg,  8  Ohio  Su 
Rep.  270. 

As  to  the  execution  of  a  deed,  etc.,  by  an  agent  in  his  own  name,  instead  of  the 
name  of  the  principal,  see  note  to  next  Chapter  on  Deputies. 

Leasee:  The  law  of  1806,  respecting  deeds,  etc.  (Chase,  484),  did  not  extend  to  all 
terms  of  years.  Witnesses,  therefore,  were  not  required.  Lemee  of  Biebee  v.  HalL  8 
Ohio  Rep.  440. 

For  the  statutes  upon  this  subject,  see  act  of  January  30, 1818  (Chase,  1041) ;  Feb- 
ruary 24,  1820  (Chase,  1130);  February  4, 1828  (Chase,  1588). 

Senoe  February  4, 1828,  leases  for  school  or  ministerial  lands,  for  a  term  not  exceed- 
ing ten  years,  and  other  leases,  for  a  term  not  exceeding  three  years,  have  not  been 
required  by  law  to  be  attested,  acknowledged  or  recorded  (Chase,  1588, 1843).  As  to 
leases  made  by  the  trustees  of  the  original  surveyed  townships,  prior  to  June  1, 1831, 
see  School  Lands,  (10)  section;  and  as  to  leases  of  every  kind,  executed  prior  to 
February  4, 1828,  see  Chase,  1588,  sec.  2,  and  1845,  see.  12. 

The  words  "  have  rented,"  although  awkward  and  unteohnioal,  are,  it  seems,  in  a 
lease  for  years,  an  implied  warranty  for  quiet  ei^oyment.  Totmg  v.  Margrave'e  adrn'r, 
7  Ohio  Rep.  fpart  2)  63. 

A  lease  or  a  store  room,  and  cellar  thereunder,  in  a  building  of  several  stories, 
gives  the  lessee  no  interest  in  the  land :  that  is,  if  the  whole  buildins  is  destroyed 
by  fire,  all  the  lessee's  interest  is  gone.    Leeeee  of  Winton  v.  Oomiik,  5  Onio  Rep.  477. 

Leases  renewable  forever,  descend  and  are  sold  on  execution  as  real  estate.  See 
Descent  and  Distribution,  section  (20) :  Pbaotiob— Civil — ^Miscellaneous,  section 
(WO). 

A  tenant  for  one  year,  holds  over  his  term,  and  is  then  sued  for  use  and  occupation. 
He  shall  not  be  permitted  to  show,  that  after  the  expiration  of  his  lease  he  acquired 
title  to  the  premises.  He  is  a  tenant  from  year  to  year,  at  the  rent  agreed  upon  for 
the  first  year.    Moore  v.  Beaeley,  3  Ohio  Rop.  204. 

Whore  a  tenant  assigns  part  of  the  premises  to  a  third  person,  for  the  whole  term 
of  the  lease,  it  is  but  an  underletting,  and  the  lessor  can  not  maintain  an  action  on 
the  lease  for  rent  against  such  assignee.  FuUon  et  aLr.  Stewart,  2  Ohio  Rep.  22L 
And  it  is  said  to  be  well  settled,  that  where  a  lessee  assigns  his  lease  for  »  snort«r 
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period  of  time  tiian  that  for  whio)i  the  lease  wm  granted,  the  same  rale  preyaiU ;  for 
then  the  lessor  can  not  sustain  an  action  against  the  assignee,  because  it  is  not  an  as- 
•ignment  of  the  whole  term,  but  an  underletting.    Id  lb. 

A  Toid  iMse  maj  be  given  in  evidence,  in  an  action  for  use  and  ooenpation,  to  prove 
the  value  of  the  occunation,  as  agreed  upon  and  fixed  hj  the  defendant.  Wtutm  v. 
IVMtfoet  of  No,  16,  8  Ohio  Rep.  174. 

An  action  of  covenant  could  not  be  sustained,  for  rent,  on  a  lease  sealed  and  sub- 
•eribed  by  the  plaintiff  onlv,  although  the  lessee  had  entered  under  the  lease.  2Vii»- 
ftM  o/  Me.  10  V.  Spencer,  7  Ohio  Rep.  (part  2)  149. 

The  rale  that  the  purchaser  of  the  legal  title,  for  a  valuable  consideration,  without 
notice  of  a  superior  equitable  claim,  shall  be  protected^  is  applicable,  as  well  to  the 
purchaser  of  a  leasehold  as  a  freehold  estate.  And  when  the  court  protect  the  legal 
litlosto  the  leasehold  estate,  they  will  require  the  rent  secured  to  the  party  guilty  of 
the  ftaud,  to  be  paid  to  the  party  holding  the  equitable  claim,  deducting  all  nroper 
charges  for  taxes,  etc.  Ludhw*t  Mn  v.  Kidd  et  at,  8  Ohio  Rep.  Ml ;  Satne  v.  Same,  4 
Ohio  Rep.  244. 

A  lease  recited  that  the  lessor,  in  consideration  of  the  agreement  of  the  lessee  to  pay 
the  rent  specified,  the  former  had  leased  the  premises  to  the  latter,  who  was  to  take 
timber,  etc,  and  seed  certain  ground,  etc.,  <'in  consideration  whereof"  the  lessea 
agreed  to  pay  certain  rents.  It  was  held,  in  a  suit  by  the  lessor  against  the  lessee, 
for  rent,  that  the  plaintiff  should  aver  that  the  lessee  enjoyed  the  premises,  or  that  he 
tendered  him  the  enjoyment,  and  without  such  averment  the  declaration  was  bad. 
MMtrd  et  aU  v.  Twmg,  6  Ohio  Rep.  294. 

The  wife  can  not,  in  the  absence  of  any  ratification  on  the  part  of  the  husband^ 
lAake  a  valid  lease  of  her  husband's  land ;  and  if  a  contract  be  made  by  her,  and  rat- 
ified by  her  husband,  it  should  be  declared  on  as  his  contract.  Mulford  et  al,  v.  Young, 
0  Ohio  Rep.  294. 

A  lease,  for  the  life  of  the  lessee,  by  husband  and  wife,  of  the  wife's  estate,  not  ac- 
knowledged by  the  wife,  as  the  statute  requires,  is  void  after  the  decease  of  the  hus- 
band, even  though  the  wife  accept  rent  thereafter.  WortkmgUm't  leeeee  v.  Totmg,  fi 
Ohio  Rep.  813. 

Where  the  lessee  was  at  liberty  to  remove  the  improvements  made  upon  the  land, 
provided  the  rents  due  at  the  expiration  of  the  lease  were  paid,  it  was  held,  that  such 
payment  was  a  condition  precedent  to  the  right  to  remove  such  improvements.  McM- 
met  V.  Giddinge  et  al.,  10  Ohio  Rep.  866. 

If  a  tenant  agrees  expreeefy,  whether  under  seal  or  not,  to  pay  rent,  and  makes  no 
reservations  on  account  of  unavoidable  accidents,  he  is  bound  to  pay  the  rent  for  the 
whole  term,  notwithstanding  the  premises,  in  the  mean  time,  are  destroyed  by  fljre. 
Lmm  V.  BoeeS  Co.,  10  Ohio  Rep.  412. 

A  landlord  leasing  to  a  cropper  for  one  year,  reserving,  as  rent,  apart  of  the  grain, 
has  a  lien  upon  the  growing  crop,  and  the  entire  crop  can  not  be  removed  by  the  ten- 
ant, or  those  acting  under  him,  until  the  rent  is  provided  for.  Trover  would,  under 
the  former  system  of  actions,  lie  for  the  landlord's  share.  Oa$e  v.  EartetaL,  11  Ohio 
Rep.  364. 

B.  leased  to  B.  A  L.  certain  premises,  for  which  they  agreed  to  pay  him,  as  rent,  a 
portion  of  the  crop  and  a  certain  number  of  bushels  of  grain,  but  no  money  value  was 
fixed.  They  occupied  the  premises,  but  fkiled  to  pay  the  rent  when  it  became  due. 
Held,  that  the  market  value  of  the  grain,  etc.,  at  the  time  it  should  have  been  deliv- 
•red,  could  be  recovered  upon  a  common  count  for  use  and  occupation.  Butler  SLan» 
T.  Baker,  6  Ohio  St.  Rep.  584. 

A  lease  of  a  lot  and  house,  with  the  furniture,  can  not  be  assigned  so  as  to  enable 
the  assignee  of  the  reversion  to  sue  for  the  rent  in  his  own  name,  unless  the  entire 
interest  of  the  lessor  is  passed  by  the  deed.  The  rent  is  increased  in  respect  to  the 
personalty,  and  being  entire,  can  not  be  apportioned  between  lessor  and  assignee. 
Jonee*  adm'rx  v.  SmiA,  14  Ohio  Rep.  600.  Tne  right  of  the  assignee  to  sue  depends 
upon  the  fact  whether  the  covenant  rans  with  the  land  or  is  collateral  with  it  and 

Crsonal ;  for,  if  j>ersonal,  no  right  of  action  is  transferred  by  the  assignment,  there 
ing  neither  privity  of  contract  nor  estate.    lb.  606. 

The  liability  of  the  lessee  to  pay  rent  subsists,  notwithstanding  the  leasehold  has 
been  appropriated  for  a  street;  and  he  is  entitled  to  a  compensation  fh>m  the  city  for 
his  liability.    FooU  v.  Cincinnati,  11  Ohio  Rep.  408. 

Where  a  lease  is  forfeited  for  nonpayment  of  rent  the  exact  rent  due  by  the  terms 
of  the  lease  must  be  demanded  before  sunset  of  the  day  when  due,  on  the  land,  at 
the  most  notorious  place.    Le$$ee  of  Boyd  et  aU  v.  Talbert,  12  Ohio  Rep.  212. 

An  action  may  be  maintained  on  an  bistrament  not  acknowledged  nor  recorded  as 
teqnired  by  statute,  and  therefore  defective  as  a  lease,  where  there  has  been  entry 
and  possession  according  to  the  terms  of  the  instrament;  and  parol  proof  may  be  in- 
troduced to  show  such  entry  and  possession.    Bridgmam  v.  Weth,  18  Ohio  Rep.  43. 

In  an  action  upon  an  indenture  leasing  land  for  five  years,  to  recover  of  lessees  upon 
their  covenants  to  pay  rent,  it  was  held  that  the  answer,  setting  up  that  the  indenture 
was  not  attested  nor  acknowledged  by  the  lessor,  and  therefore  did  not  convey  the 
term,  and  that  the  lessees  were  not  indebted  for  any  rent  under  the  indenture,  stated 
facts  sufficient  to  constitute  an  equitable,  and,  therefore,  a  perfect  defense  under  the 
code.     Bickardeon  "   Batee,  8  Ohio  St.  Rep.  267. 
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CHAPTER  35. 
DEPUTIES. 


1.  Sow  ilMrtfk,  wcafdtni  tad  Mdlton  nuqr 

appoint  depotlH. 
^  PrinchMil  mav  take  bond  trom  his  depaty, 

and  shaU^  liable  for  his  acta. 


f    8.  Bepttieat*  be  twon;  their  power. 

4.  Aot  reBealed.-4avinfft  eto.— When  tUa  Ml 
,  took  efCBct. 


Aa  Aai  for  the  sppointiiLaiit  of  •ertaim  offlo«rt  thftrtiift  lUUMd. 
[ItutedF0bnuirfl't,tSSL    Tbok^td  Jtm§l,18SL    20MLArf.41O.] 

Section  I.  II.^ 
A*  •njmd^  a^     (1.)  &B0.  ELI.    That  the  sheriff  of  any  comity  may  appoint,  in  term  time 
S;  186?  Mr!  ^'  vacation,  one  or  more  deputies,'  to  be  approved  hy  any  judge  of  the  court 
ao!  '  of  common  pleas  of  such  county;  and  the  oath  which  such  deputy  is  re- 

Mvden'uS^  Hn-  <1^'*^  ^  *^®  ^7  ^*  ^^  section  of  this  aot  may  be  administered  by  any 
ditors  may  atp-  '  officer  authorised  to  administer  oaths,  within  sucih  county.  The  recorder 
point  depntlea.      of  any  county  may  also  appoint  a  deputy,  to  be  approred  by  the  court  of 

common  pleas  of  such  county ;  and  the  auditor  of  any  county  may  appoint 

a  depaty,  to  be  approved  by  the  commissioners  of  such  coun^ ;  rrovided. 

that  the  court  or  county  commissioners  ^as  the  case  may  be;,  be  satisfied 

that  the  duties  of  recorder  or  auditor  require  such  d^uty. 
^dpia  maj        (2.)  Sbo.  IV.    That  (he  appointment  of  every  such  depnirf  shall  be 
his  ^ntyfimd  Evidenced  by  a  certificate  thereof,  signed  by  his  principal,  and  shall 
ahaUbe  liable  for  continue  during  the  pleasure  of  the  principal  j  and  every  principal  may 

take  BBCh  bond  and  security  from  his  deputy  as  he  shall  deem  neces- 

sarr  to  secure  the  faithfal  discharge  of  the  auties  of  his  appointment; 

and  the  principal  shall,  in  all  cases,  be  answerable  for  the  neglect  of 

duty  or  misconduct  in  office  of  his  deputy.^ 
Dep^iea  to  be        (3.)  Sbc.  V.    That  every  such  deputy  shall,  previous  to  entering  on 
""^  the  duties  of  liis  appointment,  take  an  oath  or  affirmation,  faithfnily  to 

perform  all  the  duties  of  his  appointment;  and  when  so  qualified,  the 
Their  power.        deputy  may  do  and  perform  any  and  all  of  the  duties  appertaining  to 

the  office  of  his  principal. 
Aetrapeaied.  (4.^  Sso.  YI.     That  the  '<  act  for  the  appointment  of  certain  officers 

therein  named,''  passed  January  thirtieth,  eighteen  hundred  and  eight* 

1  The  first  and  aeoond  sections  of  this  aot  will  bo  found  under  the  head  of  SHBBint 
AKD  Coaonss,  to  which  they  ezoInsiTely  relate. 

3  The  power  of  the  sheriff  to  execute  all  ministerial  acts  by  depaty,  before  anr  an- 
thority  was  vested  In  him  for  that  purpose  by  statute,  is  recognised.  It  was,  there- 
fore, held  that  a  deed  made  by  a  depaty  sheriff  upon  a  sale  on  execution,  in  1790,  was 
Talid ;  although  there  was  no  statute,  at  that  time,  which  authorised  a  sheriff  to  ap- 
point a  deputy. — Lemee  of  Anderton  v.  Brown,  9  Ohio  Bep.  151 ;  Xeseee  of  Haimm  T. 
jLiMUey,  4  Ohio  Rep.  88. 

Where  delegated  authority  is  exercised,  it  must  be  exercised  in  the  name  of  the 
principal.  Where  one  acts  as  the  attorney  of  another,  the  act  should  purport  to  be 
the  act  of  the  constitaent.  Therefore,  where  a  deputy  sheriff  assumed  to  conToy 
land  himself,  in  his  own  name,  it  was  held  that  his  acts  were  void,  like  those  of  any 
other  agent. — Lefet  of  Andenon  v.  Brown,  9  Ohio  Hep.  151. 

As  the  act  of  the  agent  ac<|uires  validity  because  it  is  the  act  of  the  constituent,  his 
power  ceases  when  the  capacity  of  the  principal  ends.  Therefore  the  acknowledg- 
ment of  a  deed,  by  a  deputy  sheriff,  after  the  decease  of  the  sheriff,  was  held  to  be 
▼oid.— /6. 

The  sheriff's  deputy  may  sell  land  under  a  decree,  the  same  as  the  sheriff  hiiuitlf. 
Craig  v.  Fox,  16  Ohio  Rep.  563. 

•As  to  deputy  olerks,  see  ante  p.  283. 
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een,  be  and  the  same  is  hereby  repealed:  Proyided,  that  the  repeal  of  ciuwe,i039. 
said  act  shall  not  invalidate  the  appointment  of  any  deputy  heretofore  Saring,  ete. 
made  in  conformity  with  the  provisions  thereof. 

This  act  to  take  effeet  and  ba  in  force  from  and  after  the  first  day  of  ^^^^  > 
Jane  next.  «ooiE«jfcoi. 


CHAPTER  36. 
BESOBNT  AKD  DISTRIBUTION. 


L  Ordar  of  dasoent  where  estate  oomes  Iqr  de-  16.  When  illegitfaiMto  obndrcn  deened  Iigllt* 

eoent,  derlie,  at  deed  of  gift.  *  mate. 

Si  When  estate  comet  in  anr  other  maimer.  17.  Oorteej  and  dower. 

S.  When  to  paee  to  hneband  or  wilb,  and  whan  18.  Oonatractlon  of  th«  w«rdi  Uttng  imd  diad, 

to  escheat.  etc. 

i.  Bistrlbation  of  panonal  estate.  19.  Descendants  bom  after  Intestata^s  death  to 


S.  When  estate  to  desoeud  to  chfldren  Ifttog  at  inherit. 

inteetate's  death.  90.  Permanent  leaaea  stfltfaot  to  desoaat,  at«» 

0, 7.  Construction  of  preceding  aeetlon.  21.  Bepealing  clause. 

S.  Construction  of  the  last  precedhig seetloB.  22.  Certain  estates  not  aAdad  ^  ttaisaet. 

9.  Construction  of  four  preceding  eectiima.  S3.  Time  of  taking  effect. 

10, 11, 12, 13.  AdTancementa.  24.  How  persons  may  designate  an  heir; 

UiAatoaliens;  Sft,28,2t;28.  — Oradeptaahfld. 
1ft.  -^Bastards. 

An  Aet  regulating  desoento,  and  the  diatribntion  of  personal  estates. 
[Pamtd  MarA  14, 1863.  Took  ^ee< «?«%  1*  1^^    61  voL  BkiL  409.] 

ri.)  Bsonoir  I.  That  when  any  person  shall  die  intestate,  haying  title  or  as 
Jbt  to  any  real  estate  of  inheritance  in  this  state,  which  title  shall  hare  i?*^T|S^g4^ 
oome  to  such  intestate,  by  descent  or  devise,  or  deed  of  gift  firom  any  ances^  atat.  IM.  Saa^' 
tor  1  such  estate  shall  descend  and  pass  in  parcenary,  to  nis  or  her  kindred,  Swan's  B.  8.  ssL 
in  the  following  course : «  J^  ^ItStT*^ 

ilrst— To  the  children  of  such  intestate,  or  their  legal  representatives ;      oomea  bj  deaeeak 

Second — If  there  be  no  children  or  their  legal  representatives  living,  the  *g*  •'^•^  * 
estate  shall  pass  to  and  vest  in  the  husband  or  yyife,  relict  of  such  intestate  ^^ 
dnrinjg  his  or  her  natural  life ; 

Third — if  such  intestate  leave  no  husband  or  wife,  relict  of  himself  or 
herself,  or  at  the  death  of  such  relict,  the  estate  shall  pass  to  and  vest  in  the 
brothers  and  sisters  of  the  intestate  who  may  be  of  the  blood  of  the  ances- 
tor from  whom  the  intestate  came,  or  their  le^  representatives,  whether 
such  brothers  and  sisters  be  of  the  whole  or  hau  blood  of  the  intestate; 

Fourth — if  there  be  no  brothers  or  sisters  of  the  intestate,  of  the  blood 
of  the  ancestor  fh)m  whom  the  estate  came,  or  their  legal  representatives, 
and  if  the  estate  came  by  deed  or  gift  fVom  an  ancestor  who  may  be  livingi 
the  estate  shall  ascend  to  such  ancestor ; 

Fifth — If  the  ancestor  from  whom  the  estate  came  be  deceased,  the  estate 
•hall  pass  to  and  vest  in  the  brothers  and  sisters  of  such  ancestor,  or  their 
legal  representatives;  and  for  want  of  such  brothers  and  sisters  or  their 

I  The  "ancestor''  in  our  statntea  of  descents  is  any  one  firom  whom  the  estate  is 
inheritable ;  and  the  ancestor  from  whom  it  mast,  in  law,  be  nnderstood  to  have  coma 
to  the  intestate,  is  he  from  whom  it  was  immediately  inherited.  CHver  v.  Sanden  H 
oL,  8  Ohio  SL  Rep.  504;  PrtekeU*»  Unte  v.  Parker ,  d  Ohio  St.  Rep.  396:  Ourreik  v. 
Taylor,  19  Ohio  Rep.  86 ;  Penn  v.  Cox,  16  Ohio  Rep.  SO ;  Brewaler  v.  Benedict,  U  Ohio 
Rep.  385. 

t  For  notes  of  decisions  illustrative  of  this  seetion,  see  the  notes  at  the  end  of  this 
shaptary  and  partienlarly  the  notes  under  the  acts  of  1831  and  1835. 
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legal  representatives,  to  the  brothers  and  sisters  of  the  intestate  of  the  half 
blood  or  their  legal  representatives,  though  such  brothers  and  sisters  be  not 
of  the  blood  of  the  ancestor  from  whom  the  estate  came ; 

Sixth — If  there  be  no  brothers  and  sisters  of  the  intestate  or  their  legal 
representatives,  the  estate  shall  pass  to  the  next  of  kin  to  the  intestate,  of 
the  blood  of  the  ancestors  from  whom  the  estate  came.  Cb 
kM  amended  end      (2.)  Sbo.  II.    That  if  the  estate  come  not  by  descent,  devise  or  deed  of 
iT^^isSf  64*^  «^"^  "  8^1^  descend  and  pass  as  follows : 

stot.  194.*  '      First — ^To  the  children  of  the  intestate  and  their  legal  representatives ; 

■"^^^''•^  *'**^       Second — If  there  be  no  children  or  their  legal  representatives,  the  estate 
ySSnnJ!^     *  Bhall  pass  to  and  be  vested  in  the  husband  or  wife,  relict  of  such  intestate; 
Third — If  such  intestate  leave  no  husband  or.wife,  relict  of  himself  or 
herself,  the  estate  shall  pass  to  the  brothers  and  sisters  of  the  intestate  of 
the  whole  blood,  and  their  legal  representatives; 

Fourth — If  there  be  do  brothers  or  sisters  of  the  intestate  of  the  whole 
blood,  or  their  legal  representatives,  the  estate  shall  pass  to  the  brothers  and 
sisters  of  the  half  blood  and  their  legal  representatives ; 

Fifth — ^If  there  be  no  brothers  or  sisters  of  the  intestate  of  the  half  blood 
or  their  lecal  representatives,  the  estate  shall  ascend  to  the  fistther;  if  the 
fiEtther  be  dead,  then  to  the  mother; 

Sixth — If  the  father  and  mother  be  dead,  the  estate  shall  pass  to  the  next 
of  kin  to  and  of  the  blood  of  the  intestate.  €b 

When  to  p«H  to      (3.)  Seo.  III.    When  any  person  shall  die  intestate  having  title  or 
andMrhen^tolBe^  rignt  to  any  real  estate,  and  there  Bhall  be  no  person  living  entitled  to 


iimerit  the  same  by  the  proyisions  of  this  act,  the  said  real  estate  shall 
pass  to  and  be  vested  as  an  estate  of  inheritance  in  the  husband  or 
wife,  relict  of  such  intestate,  and  if  there  be  no  such  relict,  it  shall  es- 
cheat to  and  be  vested  in  the  state  of  Ohio,  h 

of        (4.)  Sec.  IV.     If  any  person  shall  die  intestate,  leavine  any  goods, 

penon«i  eetete.  chattels  or  Other  personal  estate,  such  goods,  chattels  or  outer  personal 
estate  shall  be  distributed  agreeably  to  the  foregoing  coarse,  prescribed 
in  the  second  section  of  this  act,  saving,  however,  such  rignt  aa  any 
widow  may  have  to  any  portion  of  sucn  personal  estate :  ^  Providea, 
Uiat  if  there  shall  be  no  person  living  entitled  to  inherit  the  same  by 
the  provisions  of  this  act,  such  goods,  chattels  or  other  personal  estate 
shall  pass  to  and  be  vested  in  the  state  of  Ohio ;  and  it  shall  be  and  is 
hereby  made  the  duty  of  the  prosecuting  attorney  of  the  county  in 
which  letters  of  administration  were  or  may  be  granted  upon  such  es- 
tate, to  collect  the  same  and  pay  it  over  to  the  treasurer  of  such  county, 
to  be  applied  exclusively  to  the  support  of  common  schools  of  the 
county  in  which  the  estate  may  be  so  collected  in  such  manner  aa  may 
be  prescribed  by  law.*  C 
wiiea  eetoe  to  (5.)  Seo.  Y.  When  any  person  shall  die  intestate  leaving  children, 
^*°Ufinf  i?to-  ^^  ^^°®  ^^  ^^®  children  of  such  intestate  shall  have  died  leaving  child- 
ue^riMth.     ren  or  their  legal  representatives,  such  estate  shall  descend  to  the  child- 


ren of  such  intestate,  living  at  the  time  of  his  or  her  death,  in  equal 

proportions. 

^Mtonctto  of        (6.)  Seo.  YI.     The  provisions  of  the  last  preceding  section  shall 
i^eoedingMetftm.  apply  in  every  case  in  which  there  are  several  descendants  in  a  direct 

line  of  lineal  descent,  and  all  of  equal  degree  of  consanguinity  to  such 

intestate,  whether  children,  grandchildren,  or  great  grandchildren,  or 


iSee  AoBiouLTURB,  Bootions  (11)  to  (18). 

2  By  marriage,  the  haeband  so  far  becomef  the  owner  of  hie  wife's  personal  prop- 
erty, that  if  they  unite  in  selling  her  real  estate,  and  receive  the  money,  it  is  his ; 
and  if  the  money  is  afterward,  and  daring  the  marriage,  invested  in  lands,  and  the 
title  taken  to  himself,  the  lands  are  his,  and  descend  to  his  heirs.  RamadaU  v.  CVoi^- 
hW,  et  al.,  9  Ohio  Rep.  197. 

A  husband  can  not  collect  a  legacy  in  his  own  name  and  iu  his  own  right,  accruing 
to  the  wife  during  coverture,  after  her  death.  CWry  v.  Fulkm§(m'9  txecutort,  14  Ohio 
Eop.  100. 

(a)  Bepeal«d.    Supplied,  Snp.  a(H,  SOS.         (6)  B^pealed.    SappU«d,  Sup.  aoft. 
(c)  Bepealed.    Supplied,  Sup.  307. 
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of  a  more  remote  degree  of  consanguinity  to  such  intestate ;  so  that 
the  estate  shall  pass  to  such  persons  of  equal  degree  of  consanguinity 
to  such  intestate  in  equal  parts,  however  remote  from  the  intestate 
such  equal  and  common  degree  of  consanguinity  may  be. 

(7.)  Sec.  VII.  If  any  of  the  children  of  such  intestate  be  living  i 
and  any  be  dead,  the  estate  shall  descend  to  the  children  of  such  intes- 
tate who  are  living,  and  to  the  legal  representatives  of  such  of  his  or 
her  children  as  are  dead,  so  that  each  child  of  the  intestate  who  shall 
be  living,  shall  inherit  the  share  to  which  he  or  she  would  have  been 
entitled,  if  all  the  children  of  the  intestate  had  been  living,  and  so  that 
the  legal  representatives  of  the  deceased  child  or  children  of  the  intes- 
tate shall  inherit  eaual  parts  of  that  portion  of  the  estate  to  which  such 
deceased  child  or  cnildron  would  have  been  entitled,  had  such  deceased 
child  or  children  been  living. 

(8.)  Sec.  YIII.  The  provisions  of  the  last  preceding  section  shall  Oonitraotton  of 
be  construed  to  apply  in  all  cases  in  which  the  descendants  of  the  in-  ^^a^  vno^dbag 
testate,  entitled  to  share  in  the  estate,  are  of  unequal  degree  of  consan- 
guinity to  the  intestate,  so  that  those  who  are  of  the  nearest  degree  of 
oonsaneuinity  shall  take  the  share  to  which  he  or  she  would  have  been 
entitled,  had  all  the  descendants  in  the  same  degree  of  consanguinity 
with  him  or  her,  who  shall  have  died  leaving  issue,  been  living. 

(9.^  Sec.  IX.     The  provisions  of  the  fifth,  sixth,  seventh,  and  2S?*^J2jJn. 
eightn  sections  of  this  act,  shall  apply,  both  to  personal  and  real  estate,  i     •  ^*'*'*'^  ' 

(10.)  Seo.  X.  If  any  estate,  real  or  personal,  has  been  given  by 
any  intestate  in  his  lifetime  aa  an  advancement  to  any  child  or  children 
of  such  intestate  or  their  descendants,  it  shall  be  considered  and  held 
to  be  a  part  of  the  estate  of  the  intestate,  so  far  as  it  regards  the  divi- 
sion and  distribution  thereof,  among  his  or  her  children  or  their  de- 
scendants, and  shall  be  taken  by  such  child  or  children  or  their  descend- 
ants toward  his  or  her  share  of  the  estate  of  the  intestate.  ^ 

(11.)  Seo.  XI.     If  the  amount  of  such  advancement  shall  be  equal  i 

1  Where  ft  person  vurobases  property,  real  or  persoDal,  and  takes  the  title  therefor 
In  the  name  of  his  child,  the  presamption  is  that  the  property  is  intended  as  a  gift  or 
advancement.  This  presamption  may  be  rebutted  by  proof.  Tremper  y.  Barton,  18  Ohio 
Rep.  418 ;  Creed  y  The  Laneatter  Bank,  1  Ohio  St.  Rep.  1 ;  VatiMant  et  aL  v.  Davi$, 
6  Ohio  St  Rep.  52 ;  Fleming  et  aL  y.  Donahoe  et  al.,  5  Ohio  Rep.  255. 

The  statutory  proyision  as  to  advaneementt  can  have  no  just  application.  In  a  case 
where  it  is  apparent  that  the  testator,  who,  by  his  will,  had  distributed  property  in 
different  amounts  among  his  children,  with  the  manifest  intention  of  disposing  of  aU 
his  estate,  unexpectedly,  by  the  omission  of  a  residuary  clause  in  his  will,  died  intes- 
tate as  to  a  residuum  of  his  estate.    Needlea  ex'r  y.  Needlet  et  aL,  7  Ohio  St.  Rep.  432. 

Where  a  father,  on  making  an  advancement  to  one  of  his  sons,  took  Arom  the  son 
a  receipt  for  the  amount  advanced,  acknowledging  the  same  to  he  in  full  of  all  claims 
the  soa  could  have  against  his  father's  estate  after  his  death,  as  one  of  his  heirs,  and 
stipulating  not  to  set  up  any  such  claim  as  heir,  etc.,  such  agreement  can  impose  no  bind- 
ing obligation,  inasmuch  as  the  estate  of  a  deceased  person  must  pass,  either  by  devise 
or  descent,  and  the  operation  of  the  laws  of  the  state,  in  this  respect,  can  not  be  de- 
feated by  any  kind  of  executory  contracts,  made  to  control  the  distribution  of  a  man'i 
•state  after  his  decease.    lb.  432. 

The  agreement  of  a  son  to  release  all  claim  that  he  would  otherwise  have  upon  his 
father's  estate  after  the  father's  death,  as  a  part  consideration  for  the  conveyance  of 
land  to  the  eon  by  the  father,  is,  at  least  when  executed  by  an  abandonment  on  the 
part  of  the  son  of  all  claim  on  the  estate,  after  the  death  of  the  father,  a  valid  con- 
sideration in  part  of  such  conveyance.    Fireetone  v.  Firestone,  2  Ohio  St.  Rep.  415. 

A  voluntary  conveyance  by  a  parent  to  a  child,  made  in  good  faith,  by  way  of  ad- 
vancement, will  be  sustained,  although  the  parent  may  have  been  at  the  time  in- 
debted ;  provided  the  property  left  in  the  parent  is  clearly  and  abundantly  sufficient 
to  satisfy  all  subsisting  debts.     Miller  v.  Wileon,  15  Ohio  Rep.  108. 

The  act  of  March  7, 1835  (Swan's  SUt  of  1841,  p.  288,  seo.  12),  provided  for  advance- 
monts  as  to  real,  but  not  as  to  personal  estates.  Putnam*t  admW  v.  Hit  keire,  18  Ohio 
Hep.  347.  Therefore,  it  was  held  under  this  act  of  1835,  that  where  a  father  made 
advancements  in  money  to  a  portion  of  his  children,  such  advancements  could  not  be 
taken  into  account  on  a  partition  of  his  estate  among  his  heirs.  Miners  v.  Warner,  18 
Oliio  Rep.  519. 
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to  or  exceed  ihe  Bhare  of  tihe  heir  to  wkom  suoh  adyancemeat  shall  haTe 
been  made,  he  or  she  ahall  be  excluded  from  any  Ihrther  portion  in  the 
division  or  distribution  of  the  estate,  but  shall  not  be  reqQired  to  refand 
any  part  of  such  adyancement;  and  if  the  amount  so  advanced  shall  be 
less  than  his  or  her  ftill  share,  he  or  she  shall  be  entitled  to  as  much 
mwe  as  will  give  him  or  her,  his  or  her  fhll  share  of  the  estate  of  the 
intestate. 

(12.)  Seo.  XIL  If  any  such  advancement  shall  be  made  in  real 
estate,  the  value  thereof  shall  be  considered  and  takao  as  a  part  of  th« 
real  estate  to  be  divided,  and  if  it  be  in  money  or  oth^  personal  estate, 
it  shall  be  considered  and  taken  as  a  part  of  the  personal  estate  to  be 
distributed;  and  if,  in  either  case,  it  shall  exoeed  ube  ehxre  of  the  real 
or  personal  estate  that  would  have  come  to  the  heir  to  whom  such  ad* 
vancement  was  made,  he  or  she  shall  not  refund  any  part  of  it,  but  shall 
xeceive  so  much  less  out  of  the  other  part  of  the  estate  of  the  intestate, 
as  will  make  his  or  her  whole  diare  equal  as  near  as  ean  he  estimated, 
to  that  of  eiiher  of  the  other  heirs  who  are  in  the  same  degree  of  oon- 
sanguinitv  with  him  or  her. 

(13.)  Sso.  XIII.  If  the  value  of  the  estate,  real  or  personal,  so 
advanced,  shall  be  expressed  in  the  deed  of  conveyance,  or  in  the 
chai^  thereof,  made  by  the  intestate,  or  in  the  receipt  in  writing,  given 
by  the  po^n  reoeiving  sueh  advancement,  it  shall  be  considered  and 
taken  to  be  of  thai  value,  in  the  division  and  distribution  of  ihe  estate, 
otherwise  it  shall  be  estimated  at  its  value  when  advanced. 
AitoaUans  (14.)  Sxo.  XIY.    No  person*  who  shall  be  capable  of  inheriting 

shall  be  deprived  of  the  inheritance  by  reason  a£  any  of  his  or  her  an- 
cestors having  been  aliens. 
-Bitfiardi.  (15.)  Sxo.  XY.    Bastards  shall  be  capable  of  inheriting  or  trans- 

mitting ixheritanoe  on  the  part  of  their  mother  in  like  manner  as  if 
they  Imd  been  bom  in  lawful  wedlock;  and  if  the  mother  be  dead,  tibe 
estate  of  such  bastard  shall  descend  to  the  relatives  on  the  part  of  the 
mother,  as  if  the  intestate  had  been  ledtimate.  ^  a 
whenflksitiiMte      (16.)  8x0.  XYI.    When  a  man  sh&u  have  by  a  woman  one  or  more 
taJStoSu.**"*"^  ohiidren,  and  shall  afterward  intermarry  with  such  woman,  such  child 
or  children,  if  acknowledged  by  him  as  his  child  or  children,  shall  be 
deemed  legitimate ;  the  issue  of  parents  whose  marriage  cdudl  be  deemed 
null  in  law,  shall  nevertheless  be  ligitimate. 
Ovtaiyaiiddiv-      (17.^  8x0.  XYII.    Nothing  in  this  act  shall  be  so  construed  as  to 
«•  affect  the  right  which  any  person  may  have  to  any  estate  by  the  curtesy 

or  in  dower,  in  any  estate  of  any  deceased  persons;  and  surviving 
husbands,  whether  mere  has  been  issue  bom  during  the  coverture  or 
not,  shall  be  entitled  to  the  estates  of  their  deceased  wives  by  iib/e 
ourtesy.* 

1  Under  the  ftot  of  1881  (Ohase  1789),  the  5th  section  of  which  enabled  the  mother 
to  Inherit ;  and  the  6th  provided  for  the  deseeni  to  Idndred  more  remote ;  and  the 
7th  provided  that  the  widotr  should  become  heir  only  when  there  was  no  heir  of  the 
blood  of  the  intestate ;  and  the  12th  provided  that  *'  bastards  sh&ll  be  capable  of  in- 
heriting or  of  transmitting  inheritance  on  the  part  of  their  mother,  in  like  manner 
as  if  they  had  been  bom  in  lawfiil  wedlock,"  it  was  held  tiiat  where  the  bastard  pur- 
chased land  and  survived  his  mother,  the  estate  did  not,  at  his  death,  intestate  and 
Without  issue,  pass  to  the  maternal  line,  but  devolved  on  his  widow,  and  at  her  death 
without  issue,  descended  to  her  brothers  and  sisters.  Xesiw  qf  Little  et  aL  f .  LeAe 
•t  al,,  8  Ohio  Bep.  280. 

In  Lewit  v.  MkUtier  et  al.,  4  Ohio  Bt.  Rep.  854-5-9,  Rann^,  J.,  expresses  his  dissat- 
isfaction with  the  construction  put  upon  the  12th  section  of  the  act  of  1881,  and  noted 
above,  but  as  the  last  clause  of  this  15th  section  itself  changes  the  rule  of  descent  so 
that  the  estate  of  bastards  now  passes  "  to  the  relatives  on  the  part  of  the  mother,  as 
if  the  intestate  had  been  legitimate,"  the  construction  put  upon  said  12th  section 
of  the  act  of  1881  has  not  been  overruled.    See  note  to  section  22  of  this  Chapter. 

S  Where  a  feme  iole  in  contemplation  of  marriage,  grants  a  term  of  seventj-flrs 
(a)  Bepealed.    Supplied,  fiup.  806. 
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S8.)  Seo.  XVIII.    Whenever  in  this  act  any  person  is  described  Oonstnietkm  or 
ring,  it  shall  be  understood  to  mean  tfhat  he  or  she  was  living  at  ^  JSjVtS**^ 
the  time  of  the  death  of  the  intestate  f¥om  whom  the  estate  came,  and 
whenever  any  person  is  described  as  having  died,  it  shall  be  understood 
to  mean  that  he  or  she  died  before  such  intestate. 

n.9.)  Sec.  XIX.    Descendants  of  the  intestate  begotten  before  his  RS^^**  "^ 
or  ner  death,  but  bom  thereafter,  shall  in  all  cases  inherit  in  the  same  death  to  lu^tf 
manner  as  if  they  had  been  bom  in  the  lifetime  of  the  intestate,  and 
had  survived  him  or  her.  d 

(20.)  Sec.  XX.    Permanent  leasehold  estates,  renewable  fbrever,  SSSttodeioontl 
diall  be  subject  to  the  same  law  of  descent  and  distribution  as  estates  eto. 
in  fee  are  subject  to  by  the  provisions  of  this  act.^ 

(21.)  Seo.  XXI.     That  the  act  entitled  ''an  act  regulating  descents  BopeaUnc  oImm. 
and  the  distribution  of  personal  estates,"  passed  Febraary  24, 1831,  s^^"*  ^w-^- 
and  the  act  entitled  ''an  act  to  amend  the  act  entitled  an  act  refinilatinir  ^[?>™^!^7*'r. 


descents  and  the  distribution  of  personal  estates,"  passed  llarch  iT,  ^ij^Soe,  lais.    ' 
1835,  be  and  the  same  are  hereby  repealed. 

(22.^  Sec.  XXII.    This  act  shall  not  affect  any  estate  to  which  any  SSJ*^S;,JJ2*?- 
natural  person  shall  have  become  entitled  by  or  under  any  statute  of  UiiBtot. 
the  state  heretofore  in  force,  but  this  section  shall  not  apply  to  escheats 
to  the  state.2 

(23.)  Seo.  XXTTT.    This  act  shall  be  in  force  and  take  effect  from  t^m  cf 
and  after  the  first  day  of  July,  1853. 

yean  of  her  real  ef  tate,  to  a  tmstee,  in  tmst  for  her  own  use  during  the  contemplated 
eovertare,  and  the  marriage  takea  effect  and  she  has  iBBiiei  bat  dies  before  her  hvs- 
band,  he  is  entitled  as  tenant  in  eortesj.  Lawry't  Umee  t.  Steele  et  ai,,  4  Ohio  Bep. 
170. 

The  principal,  if  not  the  only  reason  of  the  common  law  role,  requiring  actul 
•eisin  of  the  wife  in  order  to  entitle  the  hnsband  to  onrtesj  in  her  lands,  was  that 
stated  in  the  words  of  Blaokstone,  as  follows : ''  because  in  order  to  entitle  himself  to 
•noh  an  estate,  he  most  have  begotten  issae,  that  may  be  heir  to  the  wife ;  bat  no  one 
by  the  standing  role  of  the  law,  can  be  heir  to  the  ancestor  of  any  land,  whereof  the 
ancestor  was  not  actually  seised."  2  Bla.  Com.  128.  That  reason  baring  no  exist- 
ence in  Ohio,  where  seisin  of  the  ancestor  is  not  necessary  to  inheritance,  the  role 
itself  does  not  exist;  according  to  the  maxim,  ''ectMtilf  ratione,  oeteat  ipea  le»,'*  A 
luuband  may,  therefore,  have  tenancy  by  the  curtesy,  thongh  the  wife  be  never  seised 
in  deed,  either  actually  or  oonstructiyely,  of  the  lands ;  and  thouffh  the  same  be  ad- 
TCTsely  held  during  ooTcrture  by  another  person.  Borland  t.  marehall,  2  Ohio  Bt. 
Ben.  308;  MiteheU  ▼.  Bycm,  3  Ohio  Bt.  Bep.  378;  MerriU  ▼.  Some,  5  Ohio  St.  Bep. 

1  Before  the  passage  of  this  act,  it  was  held,  that  a  leasehold  estate  for  ninety-nine 
years,  renewable  foreyet,  was  a  chattel  interest  {Beynold*e  hein  ▼.  Oomnnaeumen  Stark 
Co,,  6  Ohio  Bop.  204),  and  might  be  sold,  as  such,  on  execution.  Leewe  of  Biebee  r. 
Ball,  3  Ohio  Bep.  449.  There  was,  however,  an  act  passed  January  29, 1821,  which 
provided  "  that  all  lands,  of  whatever  description,  lying  within  this  state,  the  owners 
or  occupiers  of  which,  hold  their  titles  thereto  by  the  tenure  of  permanent  leases, 
shall,  in  cases  of  judgments  had,  and  executions  levied  thereon,  be  considered  as  real 
estate ;  and  the  officer  levying  the  execution  or  executions,  shall  conform  to,  and  be 
governed  by  the  provisions  of  the  several  acts  regulating  judgments  and  exeontions, 
and  such  other  laws  as  may  hereafter  be  made  and  provided,  for  the  sale  of  real 
•state,  taken  in  execution :  provided,  however,  that  nothing  herein  contained  sball 
be  so  construed,  as  to  impair  or  affect  any  of  the  obligations  stipulated  in  the  lease  or 
leases,  by  virtue  of  whicn  the  owner  or  owners  or  occupiers  held  said  lands.  Chase 
1185.  This  act,  of  January  29, 1821,  seern^  to  have  continued  in  force,  until  super- 
seded by  the  act  of  March  5,  1839,  (Swan's  Stat,  of  1841, 289)  which  provided  <<  that 
Sermanent  leasehold  estates,  renewable  forever,  shall  be  subject  to  the  same  law  of 
escent  and  distribution  as  estates  in  fee  are  or  may  be  subject  to;  and  sales  thereof, 
upon  execution,  or  by  order  or  decree  of  the  court,  shall  be  governed  by  the  same 
laws  that  now  or  may  hereafter  govern  such  sales  of  estates  in  fee."  Under  this  latter 
Bet,  it  was  held,  in  Loring  v.  Melendy  et  aL,  11  Ohio  Bep.  855,  that  a  permanent 
leaaehold  estate  is  not  a  cbattel,  but  is  realty  subject  to  all  the  laws  and  rules  which 
Sittach  tf  land.    Bee  note  to  see.  (040)  post  p.  1142. 

tit  is  perfectly  dear  that  the  whole  of  this  section  is  a  mere  saving  clause  to  tbe 
•Miation  of  the  twenty-first  section  ;  and  it  is  equally  clear,  that  the  general  assem- 
iSf  did  not  intend  to  save  for  the  state  all  the  rights  that  it  intended  to  save  to 
(a)B6peaIed.  SuppUed,  Sap.  807. 
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An  Aet  to  enablo  any  person  to  designate  an  heir  at  law. 
*  [PkiM0(i^jir<I29, 1864.    62  vol.  fibK.  78.] 

(24.)  Sec.  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  of 
•^^^>  Ohio,  That  any  person  of  sound  mind  and  memory,  may  appear  before 
the  probate  judge  of  bis  proper  county,  and  in  tbe  presence  of  such 
probate  judge,  and  two  disinterested  persons  of  his  acquaintance,  file 
his  written  declaration,  which  shall  be  attested  by  such  persons,  declar- 
ing that,  as  his,  or  her  free  and  voluntary  act,  he,  or  she,  did  designate 
and  appoint  any  other,  naming  such  person  specially,  and  stating  the 
place  of  residence,  to  stand  toward  him  (or  her)  in  relation  of  an  heir 
at  law,  in  the  event  of  his  death;  and  thereupon  the  judge  of  probate, 
if  satisfied  that  such  declarant  is  of  sound  mind  [and]  memory,  and 
free  from  any  restraint,  shall  enter  that  fact  upon  his  journal,  and  make 
a  complete  record  thereof;  and  thenceforward  such  person,  thus  desig- 
nated, shall  be  taken  and  held,  in  all  places,  to  stand  in  the  same  rela- 
tion, for  all  purposes,  to  said  declarant,  as  he  (or  she)  could,  if  a  child 
bom  in  lawful  wedlock;  and  the  rules  of  inheritance  shall  be  the  same, 
between  him  or  her,  and  the  relations  by  blood,  of  the  declarant,  as  if 
80  bom ;  and  a  certified  copy  of  such  record  shall  be  prima  facie 
evidence  of  the  fact  stated  therein,  and  conclusive  evidence,  unless 
impeached  by  reason  of  actual  fraud,  or  undue  influence. 

An  Aot  to  authorise  the  adoption  of  children. 
[PaaM(IaiMitooi^0o(jrar«lk89,1859.    66  vol.  Aa/.  82.] 

-Or  adoirt  a  ^gS.)  Seo.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 

Ohio,  That  any  inhabitant  of  this  state  not  married,  or  any  husband 
and  wife  jointly,  may  petition  the  probate  court  of  their  proper  county 
for  leave  to  adopt  a  minor  child  not  theirs  by  birth,  and  for  a  change 
of  the  name  of  such  child;  but  a  written  consent  must  be  given  to  such 
adoption  by  the  child,  if  of  the  age  of  fourteen  years,  and  \^  each  of 
his  or  her  living  parents  who  is  not  hopelessly  insane  or  intemperate; 
if  there  be  no  such  parents,  or  if  the  parents  snail  be  unknown,  or  have 
abandoned  such  child,  or  if  such  parents  or  either  of  them  arc  hope- 
lessly insane  or  intemperate,  then  by  the  legal  guardian ;  if  there  be  no 
such  guardian,  then  by  a  discreet  and  suitable  person,  appointed  by  said 
court  to  act  in  the  proceedings  as  the  next  friend  of  such  child. 

(26.)  Sec.  II.  That  if  the  petition  shall  be  filed  by  husband  and 
wife,  the  court  shall  examine  the  wife  separate  and  apart  from  her  hus- 
band, and  shall  refuse  leave  for  such  adoption,  unless  the  court  shall 
be  satisfied,  from  such  examination,  that  the  wife,  of  her  own  free  will 
and  accord,  desires  such  adoption. 

(27.)  Sec.  III.  That  upon  the  compliance  with  the  foregoing  pro- 
visions, if  the  court  shall  be  satisfied  of  the  ability  of  the  petitioner  or 
petitioners  to  bring  up  and  educate  the  child  properly,  having  refer- 

natnral  persons ;  that  a  distinction  was  intended  between  the  right  to  an  escheat,  and 
other  rights  of  natural  persons,  derived  from  the  act  of  1831.  Per  Ranney,  i.,  in 
XetoM  T.  Euatler  et  al,  4  Ohio  St.  Rep.  360. 

P.  died  in  1852,  intestate,  nnmarnedy  and  without  issue.  He  was  a  bastard,  and 
BurriTed  his  mother,  who  left  other  children,  the  fruit  of  a  marriage  contracted  after 
the  birth  of  the  illegitimate.  The  children  last  named  surviyed  P.  The  act  of  1853, 
''regulating  descents  and  the  distribution  of  personal  estates,"  was  passed  whUe  the 
estate  of  P.  was  in  course  of  settlement,  and  before  distribution.  Held :  That  what- 
erer  might  be  the  role  under  the  operation  of  the  act  of  1831,  had  the  settlement  and 
distribution  been  made  before  the  passage  of  the  act  of  1853,  the  last  named  enact- 
ment  operated  upon  the  distribution  of  the  estate,  prcTented  the  escheat  tc  the  stau 
and  entitled  the  suryiying  children  of  the  bastard^i  mother  to  his  estate.    lb,  8M. 
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ence  to  the  degree  and  eondition  of  the  child's  parents,  and  shall  be 
satisfied  of  the  fitness  and  propriety  of  such  adoption,  the  conrt  shall 
make  an  order  setting  forth  the  facts,  and  declaring  that,  irom  that 
date,  such  child,  to  all  legal  intents  and  purposes,  is  thd  child  of  the 
petitioner,  and  that  the  name  of  such  child 'is  thereby  changed. 

(28.)  Sec.  IV.  That  by  such  order  the  natural  parents  shall  be  di-  wfectof ». 
yei^ed  of  all  legal  rights  and  obligations  in  respect  to  such  child,  and 
the  child  shall  be  free  from  all  legal  obligations  of  obedience  and 
maintenance  in  respect  to  them,  and  shall  be,  to  all  intents  and  pur- 
poses^  the  child  and  legal  heir  of  his  or  her  adopter  or  adopters,  enti- 
tled to  all  the  rights  and  privileges  and  subject  to  all  the  obligations 
of  a  child  of  the  adopter  or  adopters  begotten  in  lawftil  wedlock :  Pro- 
vided, that  on  the  decease  of  parents  who  have  adopted  a  child  or 
children  under  this  act,  and  the  subsequent  decease  of  such  child  or 
children  without  issue,  the  property  of  such  adopting  parents  shall 
descend  to  their  next  of  kin,  and  not  to  the  next  of  kin  of  such 
adopted  child  or  children. 

Seo.  Y.     This  act  shall  be  in  force  from  and  after  its  passage. 

YUBTHSR  BEFEREN0I8  TO  PBIOR  LAWS  AND  BEOISIONS. 

• 

For  the  former  lawe,  In  relation  to  descents,  see  act  of  Jane  16, 1795,  Chase,  168 ; 
of  February  22, 1805,  Chase,  515 ;  of  December  19,  1814,  Chase,  854 ;  of  December 
SO,  1815,  Chase,  906 ;  of  February  11,  1824,  Chase,  1313 ;  of  February  24,  1831, 
Ohase,  1789;  of  March  7,  1885,  Curwen,  199  j  of  March  14, 1868,  Swan's  R.  S.,  321. 

Under  the  grant,  by  Connecticut,  to  the  sufferers  in  the  rcTolntionary  war,  where 
the  original  sufferer  was  dead,  the  share  for  his  loss  passed  to  his  heirs  by  purchase 
not  by  descent.     Thomptan'a  Umee  r,  Chikantf  9  Ohio  Rep.  170. 

As  to  the  act  of  1805.  While  this  act  was  in  force,  if  an  inftint  died  seiied  of  an 
estate,  inherited  from  the  fother,  leaving  neither  brother  nor  sister,  the  mother,  as 
next  of  kin,  inherited  the  estate,  to  the  exclusion  of  the  father's  sister.  MeCMIougk 
w.  Lee,  7  Ohio  Rep.  (part  1),  15. 

In  1806,  an  equity  of  redemption  in  mortgaged  premises,  was  not  a  chattel  real, 
deseendible  to  the  heir,  but  a  personal  chattel,  to  be  eontrolled  by  the  administrator. 
Meiffhway  y.  PendleUmy  15  Ohio  Rep.  736. 

As  to  the  act  of  1815.  If  lands  inherited  by  the  ini^int,  fVom  his  father,  are  oon- 
rerted  into  money  by  the  guardian,  under  an  order  of  court,  and  the  infant  then  dies 
in  his  minority,  the  proceeds  of  the  real  estate,  in  the  hands  of  the  guardian,  must 
be  distributed  like  other  personal  property  of  the  infant,  acquired  by  his  own  labor, 
and  ean  not  be  deemed,  under  the  rules  of  descent,  as  a  part  of  the  real  estate  inher- 
ited from  the  f&ther.  In  such  case,  therefore,  under  the  act  of  1815,  the  half  brothers 
and  half  sisters  of  the  infant,  children  of  his  mother  by  a  second  marriage,  are  his 
heirs,  and  not  his  uncles  or  aunts.    ArmHnmg  et  eU,  r,  MiUer  et  al.,  6  Ohio  Rep.  118.  « 

For  Uie  law  in  relation  to  a  surplus,  in  the  hands  of  an  administrator,  derlTed  fh>m 
the  sale  of  real  estate,  see  Bxiccttors  and  Administrators,  section  155. 

As  to  the  act  of  1824.  One  seized  of  an  estate  of  inheritance  dies  intestate,  leav- 
ing neither  father,  brothef,  or  sister,  nor  descendants,  but  leaving  a  mother,  who, 
after  his  decease,  marries  and  has  a  child.  The  estate,  upon  the  birth  of  such  child, 
passes  ftrom  the  next  of  kin  of  the  deceased,  who  were  of  the  blood  from  which  the 
estate  came,  and  vests  in  the  child,  as  heir  of  the  half  blood,  under  this  statute. 
Dtum  V.  Evan9  et  aL,  7  Ohio  Rep.  (part  1),  169. 

Where  the  intestate  died  seized  of  an  equitable  interest  in  lands,  leaving  a  widow 
in  this  country,  and  brothers  and  sisters,  aliens,  residing  in  €freat  Britain,  who  were 
Ms  only  heirs,  such  estate,  under  the  act  of  1824,  passed  to  the  widow,  unless  they 
appeared  and  presented  their  claim  within  alimitea  time  from  the  passage  of  the  act, 
or  the  death  of  the  intestate.    Kay  et  aL  v.  Wat9ont,  17  Ohio  Rep.  31. 

As  to  the  act  of  1831.  The  first  section  of  that  act  was  as  follows  i  '*  That  when 
any  person  shall  die  intestate,  having  title  or  right  to  any  real  estate  of  inheritanee 
in  tms  state,  which  title  shall  have  come  to  such  intestate  by  descent,  devise,  or  deed 
of  f^t,  from  any  ancestor,  such  estate  shall  descend  and  pass  in  parcenary  to  his  or 
her  kindred,  in  the  following  course:  First,  To  the  children  of  such  intestate,  or 
their  legal  representatives.  Second,  If  there  be  no  children  or  their  legal  repre- 
sentatives, the  estate  shall  pass  to  the  brothers  and  sisters  of  the  intestate,  who  may 
be  of  the  blood  of  the  ancestor  from  whom  the  estate  came,  or  their  leg^l  representa- 
tires,  whether  such  brothers  and  sisters  be  of  the  whole  or  the  half  blood  of  the  in- 
testate. Third,  If  there  be  no  brothers  or  sisters  of  the  intestate,  of  the  blood  of 
the  ancestor  from  whom  the  estate  came,  or  their  legal  representatives,  and  if  the 
entate  oame  by  deed  of  gift,  from  an  ancestor  who  may  tfe  living,  the  estate  BhaU  ••• 
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cend  to  snoli  ancestor.  Fourth,  If  the  ancestor  Arom  whom  the  estate  came  be  de- 
ceased, the  estate  shall  pass  to  the  brothers  and  sisters  of  snob  ancestor,  or  their 
legal  reprosentatires ;  and  for  want  of  such  brothers  or  sisters,  or  their  legal 
representatires,  to  the  brothers  or  sisters  of  the  intestate  of  the  half  blood,  or  their 
legal  representatfves,  though  such  brothers  and  sisters  be  not  of  the  blood  of  the  an- 
cestor frona  whom  the  estate  came.  Fifth,  If  there  be  no  brothers  or  sisters  of  the 
intestate,  or  their  legal  representatiyes,  the  estate  shall  pass  to  the  next  of  kin  i6 
the  intestate  of  the  blood  of  the  ancestor  from  whom  the  estate  came." 

Under  this  section  the  following  decision  was  made  :  E.  P.  purchased  certain  lanis, 
and  died  intestate,  leaving  I.  P.  and  J.  P.,  his  sons  and  heirs;  and  R.,  his  widow, 
married  again.  Before  the  birth  or  conception  of  issue  of  the  second  marriage,  I. 
P.  died,  intestate,  and  without  issue,  being  an  infant.  J.  P.  afterward  died,  in- 
testate, and  without  issue.  At  the  time  of  hU  death,  there  was  issue  of  the  second 
marriage.  Held,  that  within  the  meaning  of  the  said  act,  I.  P.  was  the  ancestor  of 
J.  P.,  from  whom  a  moiety  of  the  lands  came  to  the  latter ;  and  that  on  the  death  of 
J.  P.  his  half  brothers  took  that  moiety,  under  the  last  part  of.  the  fourth  clause  of 
said  act.     Pnckett*»  le^nee  r.  Parker,  3  Ohio  St.  Rep.  394. 

As  to  the  act  of  1835,  the  first  section  prorided  as  follows : 

"  That  when  any  person  shall  die  intestate,  haying  title  or  right  to  any  real  estate 
of  inheritance  in  this  state,  which  title  shall  have  come  to  such  intestate  by  descent^ 
deyiae  or  deed  of  gift  from  any  ancestor,  such  estate  shall  descend  and  pass  in  ^roe- 
nary  to  his  or  her  kindred  in  the  following  course :  1.  To  the  children  of  such  intes- 
tate, or  their  legal  representatiyes.  2.  If  there  be  no  children  or  their  legal  repre- 
sentatiyes, the  estate  shall  pass  to  the  brothers  and  sisters  of  the  intestate,  who  may 
be  of  the  blood  of  the  ancestor  from  whom  the  estate  came,  or  their  legal  representa- 
tiyes, whether  such  brothers  and  sisters  be  of  the  whole  or  the  half  blood  of  the  in- 
testate. 3.  If  there  be  no  brothers  or  sisters  of  the  intestate,  of  the  blood  of  the 
aiAestor  from  whom  the  estate  came  or  their  legal  representatives,  and  if  the  estate 
came  by  deed  of  gift  from  an  ancestor  who  may  be  living,  the  estate  shall  ascend  to 
iuch  ancestor.  4.  If  the  ancestor  from  whom  the  estate  came  be  deceased,  the  estate 
shall  pass  to  the  children  of  such  ancestor,  or  their  legal  representatives ;  if  there  be 
no  children  of  such  ancestor  or  their  legal  representatives,  tne  estate  shall  pass  to  the 
brothers  and  sisters  of  such  ancestor  or  their  legal  representatives ;  and,  for  want 
of  such  brothers  or  sisters,  or  their  legal  representatives,  to  the  brothers  and  sisters 
of  the  intestate  of  the  half  blood  or  their  legal  representatives,  thpugh  such  brothert 
and  sisters  be  not  of  the  blood  of  the  ancestor  from  whom  the  estate  came.  6.  If 
there  be  no  brothers  or  sisters  of  the  intestate,  or  their  legal  representatives,  the  es- 
tate shall  pass  to  the  next  of  kin  to  the  intestate  of  the  blood  of  the  ancestor  from 
whom  the  estate  came." 

Under  this  section  the  following  decisions  were  made : 

In  BrewUr  v.  Benedict,  14  Ohio  Rep.  368,  885,  it  was  held  that  where  the  property 
of  an  intestate  came  to  him  by  devise  or  deed  of  gift,  when  he  would,  by  law,  have 
inherited  the  same  property,  it  must  descend  to  those  heirs  who  are  of  the  blood  of 
the  person  who  made  the  devise  or  deed  of  gift,  whether  such  person  be  the  lineal 
ancestor  of  the  intestate  or  not;  but  that  where  the  intestate  acquired  the  property 
by  his  own  industry  or  by  devise  or  deed  of  gift  from  a  person  from  whom  he  could 
not  have  inherited,  in  the  regular  line,  either  lineal  or  collateral,  the  property  must 
descend  to  those  heirs  who  are  of  the  blood  of  the  intestate.  In  accordance  with  the 
first  branch  of  the  above  construction  it  was  held  that  the  estate  devised  by  the 
brother  of  E.  to  her  children,  and  which,  but  for  the  devise,  would  have  descended  to 
them,  upon  their  death  without  issue  descended  to  the  brothers  and  sisters  of  thi 
testator,  to  the  exclusion  of  said  children's  brother  of  the  half  blood  not  being  of 
the  blood  of  the  testator.  In  Penn  v.  Cbx,  16  Ohio  Rep.  30,  it  was  held,  in  accord- 
ance with  the  latter  branch  of  the  construction  given  in  the  preceding  case,  that 
where  A.  devised  land  to  C,  the  wife  of  his  brother  B.,  4nd  G.  died  without  issue 
during  the  life  of  B.,  her  interest  in  the  land  did  not  deseend  to  her  husband,  but  to 
her  brothers  and  sistert,  though  not  of  tlM  blood  of  A. 

The  lands  of  an  intestate  inherited  from  his  father,  if  the  intestate  left  no  children 
or  their  legal  representatives,  and  no  brothers  or  sisters  or  their  legal  representatives, 
pass  under  this  act  to  the  brothers  and  sisters  of  such  father,  and  not  to  the  grand- 
father of  the  intestate,  though  the  same  lands  were  originally  conveyed  by  deed  of 
gift  from  the  grandfather  to  the  father.     Ourren  v.  Taylor,  19  Ohio  Rep.  36. 

The  half  brothers  and  sisters  of  the  ancestor  are  included  in  the  words  "  brother! 
and  sisters  of  such  ancestor,"  in  the  fourth  subdivision  above  recited,  and  are  pre- 
ferred to  the  brothers  and  sisters  of  the  intestate,  of  the  half  blood,  who  are  not  of 
the  blood  of  the  ancestor  from  whom  the  estate  came,  dioer  v.  Sandert  et  aL,  8  Ohio 
St.  Rep.  501. 

As  to  advancements  under  this  act  of  1835,  see  note  to  section  (10)  of  this  Chapter. 

Lands,  upon  the  death  of  the  ancestor,  descend  to  the  heir,  and  are  his,  charged 
with  the  debts  of  the  ancestor,  until  the  personal  representatives  of  the  deceased  jpro* 
oeed  to  convert  them  into  money  to  pay  the  debts.  Piatt  v.  jS^  Clair't  Keire,  6  Ohio 
Rep.  227 ;  Eamtdall  v.  OraighiU  et  aL  9  Ohio  Rep.  197.  And  may  be  sold  on  execu- 
tion against  the  heirs,  but  subject  to  the  rights  of  the  administrator,  in  oase  they  are 
needed  for  the  payment  of  the  ancestor's  debts.  J>ougla»9*  leteee  t.  Mamie,  16  Ohio 
Bej>.  271. 
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Although  landi  deseend  to  him  who  ii  heir,  at  tho  inteitate'i  death,  this  descent 
maj  be  defeated,  at  any  time  afterward,  by  the  birth  of  a  nearer  heir,  who  will  im* 
mediately  take  the  estate.  Jhmn  t.  Ihxmt  et  aL,  7  Ohio  Bep.  (part  1)  169.  Personi 
who  hold  title  under  the  first  heir  are  entitled,  it  seems,  to  the  proflte  of  the  land^ 
while  the  title  of  sneh  heir  and  their  own,  ander  him,  sabsist.    la,  lb. 

The  county  auditor's  certificate  of  a  sale  of  land  for  taxes,  upon  the  death  of  th« 
holder,  passes  to  his  heir  at  law.  The  heir,  therefore,  and  not  the  administrator, 
ean  make  a  yalid  assignment  of  the  certificate  and  estate.  Jtiee  r.  White,  8  Ohio 
ltejp.316. 

Where  lands  in  the  Virginia  military  district  were  located  and  surreyed  by  the  an- 
oestor  and  patented  to  the  heirs,  it  was  held  that  the  heirs  took  the  lands  by  descent ; 
and,  therefore,  subject  to  the  payment  of  the  debts  of  the  ancestor,  in  like  manner, 
and  to  the  same  extent,  as  if  the  patent  issued  to  the  ancestor.  Lemee  of  Bond  t. 
atMorimffen,  1  Ohio  Bep.  896. 

A  perfect  equity  in  land  (as  where  one  holds  a  final  certificate  which  entitles  him  to 
a  patent  from  the  United  States),  passes  to  his  heirs  by  descent.  Lemee  of  Avery  t. 
Dufireee  etaL,9  Ohio  Rep.  145. 

Under  the  grant  by  Oonnecticut,  to  the  sufferers  by  fire,  the  original  sufferer  being 
dead  at  the  time  of  the  grant,  the  share  for  his  loss  passed  to  hu  heirs  by  purchase 
and  not  by  descent.    Leeeee  of  TMompeon'e  heire  r.  Ootkam,  9  Ohio  Rep.  170. 

There  is  no  law  in  Ohio  whereby  one  takes  the  whole  estate  by  surriyorship,  as  in 
loint  tenancy.  Where  there  is  a  devise  or  conyeyance  to  husband  and  wife  and  their 
heirs,  they  hold  as  tenants  in  common.  And  upon  the  death  of  either,  the  moiety  of 
the  decedent  descends  to  his  or  her  heirs,  and  they  become  tenants  in  common  with 
the  surriTor.  Sergeant  t.  Steinberger  et  al,,  2  Ohio  Rep.  306;  Wilton  et  al,  ▼.  Fleming 
et  aL,  18  Ohio  Rep.  68.  See  also  Oreen  t.  Cfraham,  6  Ohio  Rep.  264.  So  in  a  limita- 
tion by  will  to  A.  B.  and  0.  and  to  the  surviyors,  to  hold  as  Joint  tenants,  and  not  as 
tenants  in  oommon  upon  trusts,  the  grantee  takes,  at  law,  an  estate  for  life  durins  the 
life  of  the  suryiyors  or  suryiyor,  leaving  the  remainder  in  fee  to  descend  to  the  heir. 
MiUe  T.  Fieker,  10  Ohio  Rep.  1. 

Land  directed  by  a  will  to  be  sold  and  converted  into  money.  Is  treated  as  personal 
•state.    Fergueon  v.  Stmni^e  eae're,  14  Ohio  Rep.  140. 

When  A.  ramishei  to  B.  money  to  be  invested  in  land,  which  is  so  invested,  B. 
taking  the  title  in  himself,  the  title  thus  acquired  is  held  in  trust  for  A.  And  upon 
the  death  of  B.,  without  t^e  execution  of  the  trust,  the  titla  will  descend  to  his  hein 
inonmbered  with  the  trust  estate.  WiUiame  et  ak  T.  Vam  l\igl  et  aL,  %  Ohio  St. 
Bep.  886. 


CHAPTER  37. 
DIVORCE  AND  ALIMONT. 

iaUTJOM  SXOTIOH 

1.  JHvoroe,  fut  what  cansss  obtained.  9.  Alimony  during  pendency  of  petttton. 
S.  Biroroe  in  another  state  a  cause  ftnr  diyon^  10.  Petition  fi>r  alimony  alone ; 

hate.  11.  — ProoaediogB  tharaon. 

8.  Tha  petition,  summons  and  notlea.  13.  Beaidenca. 

i.  Answer,  hearing  and  daorea.  18.  Change  of  Tenne. 

ft.  AdmiMiona  of  partlaa.  14.  Injunction  against  huabaad. 

fi.  Xridenoa  of  marrlaga.  16.  Teatimony  and  dapoaitiona. 

7.  Biyoroa  and  alimony  in  fltyor  of  the  wlft.  16|  17.  Appeal. 

8.  AppUcatian  fiardlToroa;  where  made.  18.  BepaaUng  dausaw— Saving,  etc. 

An  Act  oonoeming  divoroe  and  alimony. 
[PkuMd  ITorak  11, 1868.    61  voL  Stat.  VH.} 

(1.)  Section  I.    BeitejuietedbytheOenerdlAssernh^fofiheStateof  mwntctg 
Ohio,  That  the  Beyend  courts  of  common  pleas  in  this  state,  shall  have 
ibe   cognisance  of  granting  divorces,  for  the  following  causes:    1. 
Where  either  of  the  parties  had  a  former  wife  or  hnsbandliving,  at  the 
time  of  solemniziDg  the  second  marriage;^  2.  Where  either  of  the 

1  This  provision  renders  such  second  marriage  absolutely  void,  not  voidable  merely« 
Tho  llaot  of  a  prior  marriage  may  be  one  of  doubt;  and  hence  this  provision  permtti 
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^— — ■^^— —^  ■  -  '  >       '       '  ' 

parties  shall  have  been  willfully  absent  from  the  other  three  years ;  *  3. 
Adultery; 2  4.  Impotency;  5.  Extreme  cruelty;*  6.  Fraudulent  con- 
tract;^ 7.  Gross  negleqt  of  duty;  8.  Habitual  dninken&ess  for  three 
years;*  9.  Where  either  party  has  been  or  shall  hereafter  be  sentenced 
to  imprisonment  and  actually  imprisoned  in  the  penitentiary  of  this 
state,  or  state  prison  of  an^  other  state  or  territory  of  the  United  States^ 
or  the  District  of  Columbia,  for  any  violation  of  the  laws  of  the  United 
States ;  or  where  either  party  has  been  or  shall  hereafter  be  sentenced 
to  imprisonment  and  actually  imprisoned  in  the  penitentiary  in  Uiis 
state,  for  any  violation  of  the  criminal  laws  of  this  state,  or  in  the  pen- 
itentiary or  state  prison  of  any  of  the  United  Utates,  or  either  of  the 
territories  thereof,  or  the  District  of  Columbia,  for  any  crime  or  offense 
against  the  laws  of  either  of  said  states  or  territories,  or  of  the  District 
of  Columbia:  Provided,  such  crime  or  offense  against  the  laws  of  such 
state,  territory,  or  District  of  Columbia,  be  of  the  same  character  or 
grade  as  is  or  may  be  by  the  laws  of  this  state  punished  by  imprison- 

parties  to  have  the  subject  judicially  inrestigated  and  determined.  Another  objeel 
of  this  proTision  was,  probablj,  to  give  alimonj  to  the  second  Wife  of  a  man  who 
had  a  fonner  wife  living.  Besides,  to  render  such  second  marriage  valid,  or  Toidabla 
only,  an  til  decree  of  divorce,  would  require  distinct  and  positive  legislation.  The 
seventh  section  of  the  crimes  act,  relating  to  bigamy,  does  not  ehange  th«  void  ehar* 
aoter  of  such  second  marriage.    Smith  v.  Smith,  5  Ohio  St.  Rep.  32. 

Marriages  contracted  by  male  persons  under  the  age  of  eignteen  and  femate  p«r» 
sons  under  fourteen  are  invalid,  unless  confirmed  by  cohabitation  after  arriving  at 
those  ages  respectively.  Such  a  marriage,  not  thus  confirmed,  does  not  eubJMt  a 
party  to  punishment  for  bigamy  for  contracting  a  subsequent  marriage  while  the  first 
nusbaiid  or  wife  ii^  living.    Shafker  v.  Th9  Slat^,  20  Ohio  Rep.  1. 

1  An  agreenent  to  Irve  separate  will  not  lay  the  foundation  for  a  divorce  for  willAU 
absence.  Wright's  Rep.  636,  460,  284,  354,  475,  643.  See  Wright  719.  When  the 
husband  sends  his  wife  away  under  pretense  that  he  is  unwell,  and  then  leaves 
the  country,  and  continues  absent  more  than  three  years,  the  wife  will,  on  her  appli- 
cation, be  divorced.  Wright's  Rep.  147,  211.  But  if  a  wife  refuse  to  support  a 
drunken  husband,  or  longer  to  cohabit  with  him,  in  consequence  of  which  he  leares 
her,  the  absence  is  not  willful  on  his  part,  to  entitle  her  to  a  divorce  for  that  cause. 
Wright's  Rep.  210. 

Where  a  man  left  his  wife  with  a  scanty  supply,  and  went  off  for  months  to  labor 
on  the  canal,  and  when  he  returned,  found  that  his  wife  had  gone  to  her  friends  with 
the  little  furniture  she  had,  it  was  held  not  sufficient  to  decree  a  divorce,  on  account 
of  her  willful  absence,  without  proof  that  he  went  for  her,  desired  her  return,  or  in- 
formed' her  that  he  had  returned.    Wright's  Rep.  455. 

Willfhl  absence  will  not  be  presumed  against  cirQ]^mstanoes  tending  to  show  the 
separation  by  the  procurement  of  Uie  party  alleging  it.    Wright's  Rep.  469. 

if  the  husband,  having  loft  his  wife  two  months,  return,  and  make  efforts  to  live 
with  her,  which  have  failed  from  any  cause,  he  can  not  be  regarded  as  willfully  ab- 
sent fh>m  her.    Wright's  Rep.  639. 

Where  the  husband  leaves  his  wife,  intending  to  return,  but  afterward  determines 
to  continue  away,  he  will  be  oonsidered  as  willfully  absent  from  the  time  he  resolved 
not  to  return.    Wright's  Rep.  224. 

2  A  divorce  will  not  be  granted,  if  the  applicant  is  living  in  adultery.  Matkm  v. 
Mattox,  2  Ohio  Rep.  284.  The  name  of  the  person  with  whom  adultery  has  been 
committed  must  be  set  forth  in  the  petition  (Wright's  Rep.  9S,  284,  636),  if  known, 
and  if  unknown,  the  excuse  must  be  alleged  (Wright* s  Rep.  302,  210),  and  the  proof 
must  conform  to  the  allegations.  Wright's  Rep.  210.  The  place  should  also  be 
stated.  Wright's  Rep.  643.  Reoord  of  a  oonviotion  for  polygamy  is  not  proof  of 
adultery.  Wright's  Rep.  128.  But  it  may  be  proved  by  circumstantial  evidence. 
Wright's  Rep.  148,  156,161,  212,  514. 

3  If  the  eause  of  alleged  complaint  has  been  preTiously  reooneiled  and  forgiven,  or 
the  parties  afterward  live  together,  a  divorce  will  not  be  decreed.  Wright's  Rep. 
284,  763.  Extreme  cruelty  is  personal  violence,  and  the  acts  should  be  stated  in  toe 
petition.  Wright's  Rep.  563.  Words,  merely,  will  not  make  out  the  ease.  Wright's 
Rep.  212. 

4  As  where  a  pregnant  woman  induces  a  stranger  to  believe  her  rirtaous,  ete,,  and 
deceive  him  into  marriage.    Wright's  Rep.  630. 

ff  In  Scouv.  Scott,  6  Ohio  Rep.  534,  it  was  held  in  1834  that  the  act  of  the  legisla- 
ture then  in  force  (Cnrwen  141),  making  habitual  drunkenness  for  three  yean  • 
of  divorce,  did  not  apply  to  oases  that  ooourred  before  its  paesage. 
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onment  in  the  penitentiary;  and,  provided,  also,  that  all  applioatione 
for  divorce  tinder  the  ninth  olanse  of  this  section,  shall  he  made  daring 
the  imprisonment  of  the  adverse  party. 

(2,^  Sjbo.  II.  That  in  addition  to  1^  causes  of  divorce  already  de-  Divwoi  ib  mmi^ 
elaiea  in  this  act,  the  several  courts  of  common  pleas  of  this  state  shall  ^S^^b^^ 
have  power  to  grant  a  divorce  in  fovor  of  a  party  applying  for  the  same, 
whenever  it  sh^l  he  made  to  appear  that  the  huslb^nd  or  wife  of  such 
party  has  ohtained  a  decree  of  divorce  in  any  of  the  courts  of  any 
other  state,  by  virtue  of  which  the  party  who  shall  have  obtained  such 
decree,  shall  nave  been  released  from  the  obligalioa  of  the  marriage 
contract,  while  the  same  remains  binding  upon  ^  other  party. 

(3.)  Sbgl  in.  TIm^  in  all  cases  whm  a  divorce  shall  be  appKed  for,  ike  com-  ^^^"^^jf^ 


phunant  shall  file  Ins  or  her  petition  in  the  office  of  the  clerk  of  the  court  of  uTi^t 
oommon  pleas  *  of  the  proper  county,  which  petition  shaM  state  the  true  cause  stat.  isi.' 
of  complaint;'  and  if  the  adverse  ptr^  i«  a  resident  of  the  county  in  which  ^^J^JJi 
the  petition  is  filed,  the  cleric  of  said  court  shall  issue  a  summons  directed  to  tioe. 
the  sheriff  of  the  county,  which,  togethw  with  a  copy  of  the  petition,  shall 
be  served  on  the  adverse  party  at  least  six  weeks  before  the  hearing  of  the 
case;  but  if  the  defendant  is  not  a  resident  of  such  ooanty,  then  notice  of 
the  pendency  of  said  petition,  containing  the  substance  and  prayer  thereof, 
shall  be  given  by  publicafion  in  some  newMxkper  of  general  circulation,  in 
the  county  in  which  the  case  is  pending,  for  the  term  of  six  oonsecative 
weeks,  and  in  such  a  case  a  summons  and  copy  of  the  petition  shall  forth- 
witii.  on  the  filing  of  the  petition,  be  depositeu  in  the  post  office,  directed  to 
the  defendimt  at  nis  or  her  place  of  residence,  unless  it  shiJl.be  made  to  ap- 
pear to  the  court,  by  affidavit  or  otherwise,  that  such  residence  is  unknown 
to  the  applicant^  and  could  not  with  reasonable  diligence  be  ascertained  by 
him  or  her ;  or  if  the  defendant  shall  reside  in  any  omer  county  of  this  state, 
the  applicant  may,  at  his  or  her  elec^n,  give  notice  by  eervice  of  a  sum*' 
moDS^  and  a  copy  of  the  petition,  at  least  six  weeks  betOTe  the  hearing  of 

1  The  present  oonstitation  (art.  11,  sec.  32),  prohibits  the  general  assembly  from 
granting  diyoroes.    Under  the  former  constitution  the  general  assembly  assumed  the 

Jower  to  grant  diroroei,  but  in  Sinj^htm  y.  MiUer,  17  Ohio  Rep.  44b,  it  was  held  that 
iTorees  are  the  subject  of  judicial,  and  not  of  legislatire,  action.  That  the  former 
eonstitntion  conferred  upon  the  legislature  no  power  to  grant  them,  but  to  arotd  the 
eonsequenoes  which  would  result  from  declaring  all  those  Told  whioh  had  previoaBly 
been  granted  bj  the  legislature,  rendering  illegitimate  the  issue  of  second  marriagety 
the  court  pronounced  Uiem  yalid. 

sin  iMtder  v.  LmtHtr,  6  Ohio  B^.  M8,  some  ralea  of  praotiee  in  diroroe  oases  undar 
the  laws,  as  they  then  existed,  were  laid  down,  from  which  it  seems  that  under  the 
present  statute  the  petition  should  show :  That  Uie  petitioner,  at  the  time  of  filing  the 
petition,  is  an  aotnai  resident  of,  or  that  the  cause  of  the  complaint  arose  or  took  plaoa 
in  the  county  where  the  petition  is  filed  (sec.  8  of  this  Ohapter);  that  he  or  she  has 
been  a  resident  of  the  state  at  least  one  year  next  before  the  filing  of  his  or  her  petl* 
tion  (sec.  8  of  this  Chapter) ;  the  time  and  place  of  the  marriage,  and  the  names  and 
ages  of  the  children,  if  any;  a  brief  statement  of  the  true  cause  of  the  complaint;  and 
if  adultery  be  the  cause,  a  atatemeat  of  the  time  and  plaoe  of  the  offense,  and  the per- 
tOR  with  whom,  if  knowa,  and  If  unknown,  that  excuse  for  thcomission  should  bo 
stated.  If  alimony  be  sought  for,  the  petition  should  set  out,  as  near  as  may  be,  the 
kind  and  amount  of  the  personal  property,  and  describe  the  real  estate  of  the  defend- 
ant. If  the  petition  is  nled  by  the  wifb,  it  might  be  well  for  it  to  state  what  amount 
and  kind  of  property  she  brought  to  the  husband  at  the  marriage,  and  give  a  descrip- 
tion of  her  lands  not  previously  disposed  of.    See  sec.  7  of  this  Ohapter. 

Lemghwf  T.  Lav^t^r^  «(  o^.,  15  Ohio  Rep.  404,  was  a  bill  m  chancery,  filed 
against  the  husband  and  a  third  person,  by  the  wife  in  her  own  name,  in  which  she 
sought,  in  addition  to  a  diToroe  and  alimony,  also  to  have  the  alimony  made  a  charge 
upon  certain  land  alleged  in  the  bill  to  have  been  conveyed  by  her  husband  and 
herself  to  such  third  party,  without  consideration,  to  prevent  her  from  enforcing  her 
demands  against  her  husband ;  and  it  was  doubted  whether  it  was  a  case  cf  that 
character  which  courts  of  equity  will  permit  a  married  woman  to  prosecute  in  h^  owa 
name  or  by  some  friend,  wnere  her  rights  are  adverse  to  her  husband,  and  where 
such  proceedings  are  necessary  for  the  ends  of  justice.  But  the  case  went  off  without 
settling  the  doubt.  How  far  sec.  28  of  the  eode  would  affeot  such  a  case  might  be  a 
question  of  interest. 

•  Under  the  act  of  1824,  whioh  provided  that  when  the  defendant  did  not  reside  In 
the  county  where  the  application  was  made,  then  **  public  notice  thall  be  given  In  one 
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said  oase,  and  said  case  may  be  heard  and  decided  at  any  time  after  the  ex« 
piration  of  six  weeks  from  the  service  of  notice  either  by  service  of  summons 
or  after  the  first  publication  in  some  newspaper,  as  provided  in  this  section,  i 

(4.)  Sbo.  IY.  The  party  by  such  sammons  shall  be  required  to 
appear  and  answer  said  petition,  which  answer  shall  be  received  with* 
out  oath ;  and  if  the  party  complained  of  shall  not  appear,  or,  appear* 
ing,  shall  admit  or  deny  the  allegations  in  said  petition,  the  court  shall 
thereupon  proceed  to  hear  and  determine  the  same  ]  and  if,  upon  hear* 
ing  any  or  all  of  the  charges  in  said  petition  (to  be  confined  to  the 
causes  enumerated  in  the  fint  section  of  this  act),  it  shall,  by  disinter- 
ested testimony,  be  proved  to  the  satisfaction  of  said  court,  the  court 
may  proceed  to  pronounce  the  marriage  contract  dissolved,  and  both  of 
the  parties  released  from  the  obligations  of  the  same : '  Provided,  that 
the  dissolution  of  such  marriage  shall  in  no  wise  affect  the  legitimacy 
of  the  children  thereof;  and  the  court  shall  make  such  order  for  the 
disposition,  care,  and  maintenance  of  the  children  of  such  marriage,  if 
any  there  be,  as  shall  be  just  and  reasonable.  * 

(5.)  Sko.  V.     That  upon  the  hearing  of  petitions  for  divorce,  the 

^***^^  court  may  permit  proofis  of  the  admissions  of  the  parties  to  be  received 

in  evidence,  carefully  excluding  such  as  they  shall  find  reason  to  believe 

have  been  obtained  by  connivance,  fraud,  coercion,  or  other  improper 

means. 

MianM  of  mar*      (6.)  Sso.  YI.     That  in  all  cases  where  an  application  is  made  for 

'^'**  divorce,  under  the  provisions  of  this  act,  proof  of  cohabitation,  and 

reputation  of  the  marriage  of  the  parties^  shall  be  admitted,  and  at  the 

discretion  of  the  court  or  jury  trying  the  cause,  may  be  received  as 

sufficient  evidence  of  such  marriage,  any  law,  usage  or  custom  to  the 

contrary  notwithstanding. 

otTom  Mid  all*      (7.)  Seo.  YII.     That  where  a  divorce  shall  be  granted,  by  reason 

■onytat  &ror  of  ^£  ^^  aggrcssion  of  the  husband,  the  wife  shall  be  restored  to  all  her 

lands,  tenements  and  hereditaments,  not  previously  disposed  of,  and  to 

her  maiden  name  if  she  so  desires,  and  shall  be  allowed  such  alimony 

out  of  her  husband's  real  and  personal  property,  as  the  court  shall 

think  reasonable,  having  due  regard  to  the  property  which  came  to  him 

by  marriage,  and  the  value  of  his  real  and  personal  estate,  at  the  time 

of  said  divorce,  which  alimony  may  be  allowed  to  her  in  real  or  personal 

property,  or  both,  or  bv  decreeing  to  her  such  sum  of  money,  payable 

^  either  in  gross  or  installments,  as  the  court  may  deem  just  and  equita- 

of  the  newspapers  in  the  state,  for  three  months/'  it  was  held  that  servioe  of  sum- 
mons was  not  sufficient,  bat  that  pablio  notice  In  the  newspaper  was  Indispensable* 
Barter  v.  HarUr,  6  Ohio  Rep.  818. 

1  After  a  petition  has  been  amended  there  should  be  new  lerrioe  or  notice,  and  the 
appearance  and  waiver,  by  eoonsel,  will  not,  it  seems,  be  received.    Wright's  Bep. 

3  The  plaintiff's  general  character  may,  in  a  divorce  case,  be  inquired  into ;  that  of 
the  defendant  can  not  be.  Bvidence  of  particalar  £Mts  not  in  issae,  are  inadmissible. 
Wright'sRep.  283,  632. 

8  Where  the  evidence  fails,  the  cause  may,  under  certain  circumstances,  be  contin- 
ued ;  and  the  court  will,  in  a  proper  ease,  then  give  leave  to  amend,  and  enjoin  the 
r  husband  from  interferinff  with  the  children  or  property  in  the  possession  of  the  wif^ 

pending  the  suit.  Wriffht's  Rep.  128.  After  heanng,  the  petition  may  be  dismissed 
without  prejudice.    Wright's  Rep.  469. 

i  That  is,  the  parties  to  the  suit  in  which  the  marriage  contract  is  sought  to  be  dif« 
solved.  But  reputation  and  cohabitation  are,  it  seems,  inadmissible  to  prove  a  col- 
lateral marriage,  by  one  of  the  parties,  to  another  person.  Wright's  Rep.  156.  Hovnt 
V.  Houpt,  5  Ohio  Rep.  539.  The  case  was  for  divorce  on  the  ground  that  the  defena- 
ant  had  a  former  wife  living  at  his  intermaniage  with  the  petitioner,  and  the  evidence 
of  reputation  and  cohabitation,  which  was  refused,  was  offered  to  prove  tho  furttef 
Marriage. 
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ble;  ^  and  if  the  wife  surviye  her  husband,  she  shall  also  be  entitled  to 
her  right  of  dower  in  the  real  estate  of  her  husband,  not  allowed  to  her 
as  alimony,  of  which  he  was  seized  at  any  time  during  the  coverture  and 
to  which  she  had  not  relinquished  her  right  of  dower;  but  if  the  di- 
vorce shall  arise  by  reason  of  the  aggression  of  the  wife,  she  shall  be 
barred  of  all  right  of  dower  in  the  lands  of  which  her  husband  shall 
bo  seized  at  the  time  of  the  filing  of  the  petition  for  divorce,  or  which 
he  may  thereafter  acquire,  whether  there  be  issue  or  not,  and  the  court 
shall  order  to  her,  restoration  of  the  whole  of  her  lands,  tenements  or 
hereditaments  not  previously  disposed  of,  and  also  such  share  of  the 
husband's  real  or  personal  property,  or  both,  as  to  such  court  may  ap- 
pear just  and  reasonable. 

(8.)  Seo.  Yin.  That  all  applications  for  divorce,  or  for  alimony,  AppUoatioiifcr 
under  the  provisions  of  this  act,  shall  be  made  in  the  county  where  the  SiSJJ*'  '^'*"** 
complainant  hoTia  fide  resides  at  the  time  of  making  such  applica- 
tion, or  in  the  countv  where  the  cause  of  complaint  arose  or  took  place; 
and  the  court  shall  hear  and  determine  the  same,  whether  the  marriage 
took  place  or  the  cause  of  divorce  occurred  within  the  state  or  else- 
where :  Provided,  the  petitioner  shall  be  a  resident  of  the  state  at  least 
one  year  next  before  the  filing  of  his  or  her  petition  in  the  clerk^s  office 
of  said  court 

(9.)  Ssa  IX.  That  the  said  court,  while  in  session,  or  any  judge  thereof,  ^v*''J||2i*A*^ 
during  vacation,  upon  sufficient  notice  to  the  opposite  party,  shall  have  power  i6,  i867;MT.f3i. 
to  ^rant  alimony  to  the  wife  for  her  sustenance  during  the  pendency  of  a  AUmonj  during 
petition  for  divorce  or  alimony  alone,  filed  for  any  of  the  causes  afore-  {S?"^  ^  *****" 
said.'  Af  unmded  and 

(10.)  SEa  X  That  the  wife  may  file  her  petition  as  aforesaid  in  the  JJJig«?S  ^{5? 
court  of  common  pleas,  for  alimony  alone,s  or  in  case  a  petition  for  divorce  i^tion  finr*  M» 
monyaloos; 

1  As  to  alimony,  see  Wright's  Rep.  514,  6S2,  66,  491, 129, 454.  The  snpreme  conrt 
decreed  a  dissolation  of  the  hands  of  matrimony  and  a  gross  sum  to  the  wife,  and 
also,  o^ier  sums  every  three  monUu,  daring  the  joint  lives  of  the  ]»arties,  as  alimony. 
8aeh  decree  is  valid ;  and  if  it  were  erroneous,  oould  not  be  qaestioned  in  resisting  a 
gale  npon  ezeoation  onder  it.  Stxoh  decree  may  he  enforced  by  an  execntion  for  each 
installment  as  it  becomes  dne,  or  for  all  installments  dne  when  the  ezeoation  issues. 
ISaU  V.  Piatt,  9  Ohio  Rep.  87.    Wright's  Rep.  66. 

A  decree  for  alimony  to  be  paid  in  installments  does  not  operate  as  a  lien  upon  the 
real  estate  of  the  defendant,  unless  made  a  charge  thereon  by  the  decree  itself.  Olm 
V.  Hwnger/ord  et  aL,  10  Ohio  Rep.  269.  And  in  HamHn  v.  Bewau,  7  Ohio  Ren.  (part  1), 
161,  a  decree  for  alimony  rendered  on  the  hearing  of  a  petition  for  divorce  wnicn  made 
no  claim  to  any  specific  tract  of  land,  nor  asked  for  alimony  to  be  decreed,  by  way 
of  annoity,  upon  the  real  estate  of  the  husband,  in  general  terms,  was  postponed  to 
judgments  rendered  during  the  pendency  of  the  petition,  and  before  the  decree  for 
alimony  was  made  a  charge  upon  the  land ;  the  conrt  holding  that  in  such  case  the 
pendency  of  the  petition  did  not,  before  the  alimony  was  fastened,  by  decree,  upon 
specific  property,  make  it  operate  as  a  lien ;  and  that  the  question  of  priorities  was 
left  under  the  general  law  regulating  decrees  and  judgments,  in  that  respect. 

In  Sawtple  v.  Boee*  adm*r,  16  Ohio  Rep.  419,  it  was  held  that  an  injunction  oould  not 
be  issued  by  the  court  of  common  pleas  to  restrain  an  execution  of  the  supreme  court 
on  the  circuit  upon  a  decree  for  alimony.  The  remedy  was  by  application  to  the  lu- 
preme  courts  on  the  return  of  execution. 

9  This  power  of  the  court  is  invoked  by  motion,  and  upon  aflidavits  of  the  marriage, 
the  separation,  the  ground  of  the  application,  showing  not  only  the  condition  of  the 
wife  and  the  children  in  her  custody,  but  also  the  defendant's  circumstances  and  con- 
dition in  life.  Wright's  Rep.  104, 245, 308.  And  the  allowance  may  be  large  enough 
to  enable  her  to  carry  on  the  suit,  as  well  as  to  subsist  upon,  during  its  pendency. 
Wright's  Rep.  120. 

In  a  proper  case,  the  court  will  also  grant  to  the  wife  the  custody  of  the  children 
and  the  possession  and  use  of  the  household  f^umiture  during  the  pendency  of  the  pe- 
tition; and  also  enjoin  the  defendant  from  disturbing  her  in  the  possession  of 
either.    Wright's  Rep.  308.  /' 

S  The  petition  should  state,  as  near  as  may  be,  the  kind  and  amount  of  the  defend- 
ant's personal  property,  and  describe  his  real  esteto.  Latiier  v.  Lattier,  5  Ohio 
Kep.  539. 
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shall  hare  been  filed  by  the  huiband,  she  maj  file  her  croas-fedtioa  for  ali 
mony,  with  or  without  the  prayer  for  the  dissolution  of  the  marriage  con* 
traet;  which  petition  or  eross^tition  for  alimony  may  be  for  the  fofiowing 
causes,  to-wit:  First,  adultery;  second,  gross  neglect  of  duty;  third,  aban- 
donment of  the  wife  without  good  cause;  fourth,  where  there  is  a  sepam- 
tion  in  consequence  of  ill  treatment  on  the  part  of  the  husband,  whet&ei 
the  wife  be  maintained  by  the  husband  or  not;  fifth,  habkval  druBkenaett; 
and,  sixth,  confinement  in  the  peaitentiary  of  Ohio,  or  in  the  penitentiarj 
or  state  prison  of  any  of  the  United  States,  or  either  of  the  territories 
thereof  or  the  District  of  CJolumbia,  for  any  crime  or  offense  of  the  same 
eharacter  or  grade  as  is  or  may  be  by  the  laws  of  this  state,  punished  with 
imprisonment  in  the  penitentiary,  in  which  case  the  application  shall  be 
made  while  the  husband  is  so  confined. 

(11.)  Sec.  XI.  The  proceedings  on  said  petition  for  alimony  alone 
shall  in  all  respects  be  conducted  as  in  applications  for  divorce,  under 
the  provisions  of  this  act,  and  the  said  court  shall,  upon  satisfactory 
proof  of  any  or  all  of  the  charges  in  said  petition,  make  such  order  for 
the  disposition,  oare,  and  maintenance  of  me  children  of  such  marriage, 
if  any  there  be,  as  shall  be  iust  and  reasonable,  and  restore  to  the  wife 
all  her  lands,  tenements,  and  hereditaments  not  previously  disposed  of, 
and  shall  eive  judgment  in  her  favor  for  such  alunonv  out  of  ner  hus- 
band's real  and  personal  propertv  as  may  be  just  and  equitable,  to  be 
allowed  to  her  in  real  or  personal  property,  or  both,  or  in  moneys  pay- 
able either  in  gross  or  in  installments;  and  the  court  shall  also,  by  their 
said  judgment,  vest  in  her  the  right  and  power  to  acquire,  hold,  man- 
age and  dispose  of  property,  money,  and  cnoses  in  action,  and  to  bring 
and  maintain  suits  in  her  own  behalf,  free  from  the  control  or  inter- 
ference of  her  said  husbMid;  or  the  same  may  be  vested  in  trustees  for 
her  use  and  benefit. 

(12.)  Seo.  XII.  That  when  the  wife  shall  file  her  petition  under 
the  provisions  of  this  act,  praying  for  a  divorce  from  her  husband,  or 
for  alimony  alone,  the  residence  of  her  husband  shall  not  be  so  oon- 
strued  as  to  preclude  her  from  the  provisions  of  this  act. 

GhAiige  of  rtniw.  (13.)  Seo.  XIII.  A  change  of  venue  shall  be  allowed  by  any  court 
in  which  any  petition  for  divorce  or  alimony  may  be  filed  for  the  hear- 
ing and  determination  of  the  same,  upon  the  petitioner  making  appli- 
cation therefor,  and  making  an  affidavit  that  in  his  or  her  behalf  a  fitir 
and  impartial  hearing  and  determination  can  not  be  had  before  the 
eourt  in  which  the  petition  b  filed,  and  in  case  of  such  change  of  venue, 
the  cause  shall  be  removed  to  any  county  of  the  same  judicial  district 
for  hearing  and  determination. 

i^anotfon  ^  ^  (14.)  Seo.  XIY.  That  any  married  woman  may  file  her  petition  in 
.__.  ^__^-_.  ^^  court  of  common  pleas  setting  forth  that  her  husband,  from  habit- 
ual intemperance  or  any  other  cause,  is,  about  to  wnste  and  squander 
the  property,  legal  or  equitable,  money,  credits  and  chosee  in  action,  to 
which  she  is  entitled  in  her  own  right,  or  any  part  thereof,  or  is  pro- 
ceeding fr-audulently  to  convert  the  same,  or  any  part  thereof,  to  his 
own  use,  for  the  purpose  of  placing  the  same  beyond  her  reach,  and 
depriving  her  of  the  l^anefit  thereof,  and  the  court,  upon  the  hearing  of 
the  ease,  may  enjoin  the  husband  from  disposing  of  or  otherwise  inter- 
fering with  such  property,  moneys,  credits,  and  choses  in  action,  and 
may  appoint  a  receiver  to  manage  and  control  the  same  for  the  benefit 
of  uie  wife,  and  may  also  make  such  other  order  in  the  premises  as  they 
mav  deem  just  and  proper;  and  upon  the  filing  of  such  petition,  a  pro- 
visional injunction  may  be  allowed  as  in  otlier  cases;  and  such  petition 
^all  be  filed  in  the  county  where  said  petitioner  resides,  and  the  hus- 
band of  said  petitioner  shall  be  mad6  a  party  defendant  to  said  petition, 


Digitized  by 


Google 


87.] 


DIVOBCB  Ain>  ALIMONT.  516 


io  the  same  manner  as  k  projided  for  by  tke  second  section  of  this  act 
in  the  ease  <tf  a  petition  for  divorce.^ 

(15.)  Qao,  XV.    In  all  applications  for  diToroe,  or  for  alimonj  alone,  and  ^^^^^ISit^J^ 
in  caaes  where  the  petition  is  filed  under  the  fourteenth  section  of  the  act  iS^is^mt.^ 
to  which  this  is  anendatorj,  when  the  witnesses  shall  reside  in  ihe  couat^  Teetimonyuid 
where  the  application  is  made,  or  the  petition  filed,  they  shall,  unless  in  case  <>^po*^^i<n». 
of  inability,  he  examined  in  open  court,  but  if  the^r  shall  reside  out  of  the 
county,  or  be  unable  to  attend  court,  their  deposition  may  be  taken  as  in 
other  cases;  but  when  the  adverse  party  shall  not  reside  within  the  county 
in  which  the  petition  is  pending,  or  in  an  aii^oining  county,  or  shall  hare  no 
attomejr  of  record  residing  in  such  county,  or  in  an  ai^oining  county,  notice 
of  the  time  and  place  of  taking  depositions  shall  be  given  bv  publication  in 
some  newspsper  of  general  circulation,  in  the  county  where  the  case  is  pend- 
ing, for  three  consecutive  weeks  prior  thereto,  and  a  copy  of  such  notice 
shall,  at  or  before  the  first  publication  thereof,  be  deposited  m.the  post  office, 
and  directed  to  the  defenoant,  at  his  or  her  place  of  residence,  when  such 
residence  is  known  to  the  petitioner,  or  can  with  reasonable  diligence,  be 
ascertained  by  him  or  her. 

(16.)  Sbo.  XVI.     That  in  case  of  petition  for  divorce,  or  petition  ^n^^ 
for  alimony  alone,  no  appeal  shall  be  allowed  irom  any  judgment  or 
order  of  the  ooort  of  ooounoa  pleas  to  the  disiriet  court.^ 

(17.)  Boa  XVIL*    In  all  cases  under  this  act  in  which  the  court  of  com-  Ai  aaMided  wft 
men  pleas  shall  dismiss  the  petition,  ezc^  on  the  final  heariiig  of  the  case  ufisSn^^iSi 
on  its  merits  in  cases  in  which  the  court  mall  give  judgment  in  fkvor  of  the  Stme.  ' 
wife  for  alimony  alone,  without  granting  a  divorce,  in  cases  under  section 
fburteen  of  said  act  and  in  eases  where  judgment  is  rendered  for  both  di- 
vorce  and  alimony,  either  party  may  app^  from  anv  final  judgment 
or  order,  to  the  district  court  as  in  other  cases:  Provided,  that  in  cases 
under  sections  one  and  two  of  this  act  and  fourteen  of  the  act  to  which  this 
is  amendatory,  and  in  all  other  cases  under  this  act,  when  the  wife  shall 
appeal,  she  shall  not  be  required  to  give  bond ;  provided,  also,  that  in  cases 
where  judgment  is  rendered  for  both  divorce  and  alimony,  the  appeal  shall 
apply  only  to  so  much  of  the  judgment  as  rebitee  to  the  aUmony. 

(18.)  Seo.  XYm.     That  the  act  entitled  <'an  act  concerning  di-  B^motnc  ciaxm 
▼oroe  and  alimony,"  passed  March  6,  A.  D.  1840,"  and  an  act  entitled  Swaa,  201. 
'* an  act  to  amend  an  act  oonoerning  divoroe  and  alimony,"  passed  March  ss  ▼.sut.4L 
29, 1841,  and  an  act  entitled  "an  act  to  amend  the  act  concerning  di-  4iT.8tat.sA. 
voroe  and  alimony,"  passed  March  6,  A.  B.  1840,  which  was  passed  4iT.Stet.iis. 
Mareh  13,  A.  D.  1843,  and  an  act  entitled  <'aa  aot  to  amend  the  act  tfv.statm 
ooBceming  divorce  and  alimony,"  passed  March  6,  1840,  which  was  SaTing^eto. 
passed  March  2,  A.  D.  1846^  ana  also  an  aot  entitled  "an  act  authoriz- 

ISm  that  pari  of  nota  2  «B4ar  taetioii  (S)  takan  firom  IttmgUrjf  r, Lamgh^ry  tt  aL,  15 
Ohio  Bap.  404. 

STha  original  seotloii  17  read  as  follows :  "  That  in  mmoi  arising  nndar  the  «A»o- 
9Htk  aeetion  of  this  aot,  either  parw  may  appeal  firom  any  final  Jadgment  or  order  of 
tha  eonrt  of  common  pleas,  to  the  district  oonrti  as  in  other  eases :  bnt  when  inch  ap- 
peal is  taken  by  the  petitioner,  she  shall  not  be  required  to  give  twnd." 

With  this  original  seotion  in  the  aot,  it  was  held  that  it  did  not  seem  to  permit  an 
appeal  in  oases  of  petition  for  divoroe  and  alimony,  or  for  alimony  alone ;  that  the 
original  section  17  was  intended  to  permit  appeals  in  eases  arising  under  the  /bar* 
ttmth  instead  of  the  tUvmUk  seotion  of  the  act.  IVmoa  v.  Tamxm,  S  Ohio  St.  Rep.  64. 
In  this  same  case  it  was  farther  held,  that  the  district  court  has  no  jurisdiction  to  re- 
tUw,  on  petition  in  error,  the  proceedings  of  the  court  of  oommon  pleas,  in  cases  of 
divoroe  and  alimony ;  that  the  decree  of  the  court  of  common  pleas,  in  such  a  ease, 
ic  not,  by  the  laws  of  this  state,  subject  to  judicial  revision. 

It  had  been  previously  held,  in  Ba$com  v.  Bcuoom,  7  Ohio  Rep.,  pt.  2d,  125,  that  a 
bill  of  review  would  not  lie  to  a  deeree  granting  a  divorce  and  alimony.  At  that  time 
no  right  of  appeal  oould  exist  in  such  cases,  for  the  supreme  court  had  the  sole  juris- 
diotion  of  the  sulisJeot  matter.  In  Lamghtry  v.  Lamgltmry  et  oL,  16  Ohio  Rep.  404,  it  was 
bald,  that  a  ease  for  divoroe,  or  for  divoroe  and  alimony,  could  not  be  appealed  tt^m 
the  oourt  of  common  pleas  to  the  supreme  court.  But  if,  in  such  case,  a  third  person 
Wfts  mada  defendant,  such  defendant  might  appeal  so  much  of  the  ease  as  affected  hif 
interest. 
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ing  the  granting  of  alimony,"  passed  Marcli  24, 1851,  be  and  the  same 
are  hereby  repealed:  Provided,  that  all  eases  of  divorce  or  alimony 
now  existing  under  the  provisions  of  the  acts  aforesaid,  are  hereby  ex- 
pressly reserved  and  protected;  but  in  all  cases  now  pending  or  here- 
after commenced  under  said  acts,  the  proceedings  shall  be  conducted 
according  to  the  provisions  of  this  act.^ 


CHAPTER  38. 
DOWER. 

MCTioM  SBonoir 

1.  Of  what  «ttatM  widow  to  bttendowed*— May   11.  Whsn  lands  aitnato  In  wneral  oonotlet, 
nmaln  in  mansion  house  one  year,  on-  when  and  how  to  proceed,  and  how 

lees,  etc.— ProTieo.  dower  assigned. 

5.  What  Jointnre  bars  dower.— When  widow  IS.  On  decree  of  dower,  sheriff  to  assign,  and 

may  elect  to  take  dower,  instead  of  Joint*  how.— Betnrn  of  assignment  andreoord 

nre.  and  effect  thereof,  and  writ  of  seisors 

8.  WIi»'s  inheritanoe  can  not  he  affected  by  act  thereon. 

of  hnsband.  18.  Minor  heir  may  hare  action,  if  dower  is  od- 

4.  Eifect  of  defective  oony^yanoe.  In  Uea  of  Insively  assigned. 

dower.  14.  When  dower  to  be  sssigned,  as  of  rents  and 

0.  If  ericted  from  Jointnre,  to  be  endowed.  profits. 

6.  A  wife  dwelling  with  her  adulterer,  barred  16.  Waste  Ibrfeite  dower. 

of  dower,  nnlees,  etc  16.  All  prior  laws  repealed. 

7.  Hosbimd  giring  np  lands  by  oorin  or  de-  17.  Sheriff  may  administer  the  oath  to  the  con* 

fealt,  the  wife  may  recover  dower.  missioners  who  assign  dower. 

8.  When  kmds  are  unincnmbered,  the  heir  may  18.  Widow  entitled  to  one  third  of  rente  dnriag 

assign  dower,  and  how.  pendency  of  petition ; 

9.  Petition   in    chancery  Ibr  dower;  parties  19.  —BxcIoslTe  of  certain  improrementa. 

thereto ;  statement  and  decree.  20.  When  defendanto  to  pay  costs. 

10.  Inoombranoe  may  be  shown  l^  cross  MQ. 

An  Act  relating  to  dower. 
[l\MMiiJ«MMr|r 28, 1823  [1884].    3bot  ^^  Jimm  1, 1823  [1824].    29  voL  STfi^  849.] 

and      (1.)  SsonoN  L    That  the  widow^  of  any  person,  dying  shall  be  endowed  <  of 

1  The  seotions  as  amended  by  act  of  April  15, 1857,  hare  been  inserted  in  their 
proper  places  in  this  Chapter.  That  amendatory  act  contained,  also,  the  following 
prorisions  as  to  oases  then  pending : 

That  original  sections  three,  nine,  ten,  fifteen  and  serenteen,  of  said  act,  be  and  the 
same  are  hereby  repealed.  This  act  shall  take  effect  on  the  passage  thereof,  and  shall 
apply  as  well  to  cases  now  pending,  and  to  eases  where  an  original  or  cross-petition 
for  alimony  has  been  heretofore  filed,  and  mled  against  the  petitioner  and  the  case 
remoTcd  in  good  faith,  by  M>peal  or  by  filing  a  transcript  in  the  district  conrt  to  effect 
an  appeal,  and  remains  nndeoided,  as  to  oases  hereafter  to  be  commenced. 

NoTB. — ^Articles  of  separation  by  husband  and  wife,  through  the  medium  of  a  true* 
tee,  for  the  separate  support  and  maintenance  of  the  wife,  and  where  the  separation 
takes  place,  are  not  Toid  as  against  public  policy.    BettU  t.  WiUon,  14  Ohio  Rep.  357. 

2  A  woman,  having  a  husband  liTing  at  the  time  of  her  second  marriage,  is  not 
entitled  to  dower  in  the  real  estate  of  her  second  hnsband ;  the  second  marriage  be- 
ing absolutely  void,  notwithstanding  the  prorisions  of  the  first  section  of  the  act  re- 
lating to  diroroe,  and  the  serenth  section  of  the  crimes  act  relating  to  bigamy. 
Smith  r.  SmUh,  5  Ohio  St.  Bep.  82. 

8  The  right  to  "be  endowed  is  not  assignable.  It  may  be  relinquished  to  him  who 
has  the  next  estate  of  inheritance  in  the  land  out  of  which  it  is  to  be  carved,  but  can 
not  be  transferred  to  a  third  person.  When  the  dower*  is  assigned,  then  the  widow 
may  sell  and  conrey  it,  but  not  before.  Per  Hitohcock,  J.,  JfiWer's  adm'r  r.  Wood' 
man  et  al,  14  Ohio  Rep.  518. 

Where  a  Judgment  debtor  and  his  wife  conrey  land,  subject  to  the  Judgment,  the 
grantee  can  not  set  up  the  dower,  as  an  independent  estate,  against  a  purchaser  under 
the  Judgment,  when  the  latter  files  a  petition  against  him  and  the  heirs  and  widow  of 
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one  foil  And  eaual  third  part  of  all  the  lands,  tenements  and  real  estate  ^  of  took  c 


which  her  husoand  was  seized  as  an  estate  of  inheritance  at  any  time  during  S'l^y* 
the  coverture,  >  and  all  lands,  tenements  and  real  estate  of  which  her  hus- 

the  judgment  debtor,  to  quiet  the  title.  In  snoh  case,  the  dower  estate  is  in  action 
only,  and  was  not  intended  to  pass,  nor  did  the  deed  of  the  Judgment  debtor 
and  his  wife  pass  the  right  of  dower,  as  a  separate  substantiye  estate,  if  no  lands 
were  oonreyed  by  the  deed ;  for,  the  law  will  not  permit  the  alienation  of  such  possible 
oontingent  interests.  A  decree  was,  therefore,  taken,  to  quiet  the  title,  agunst  all 
the  defendants,  ezoept  the  widow.    Ikmgkm  r.  MeOo^  et  at.,  5  Ohio  Rep.  51^. 

1  Shares  in  railroad  companies  are  personal  and  not  real  estate,  and  are  not  snbjeot 
to  dower.    John$  t.  Johm  et  al.,  1  Ohio  St.  Rep.  850. 

3  The  right  of  dower  must  always  attach,  subject  to  all  the  equities  that  may  exist 
against  the  title  of  the  husband  at  the  time  it  attaches.  The  nght  arises  upon  the 
title  of  the  husband  alone,  and  can  not  be  higher  or  more  extensiTO  than  that  title. 
If  the  legal  title  be  in  the  husband,  and  the  equitable  title  in  another  at  the  time  of 
the  marriage,  no  right  of  dower  attaches  as  aminst  such  equitable  title.  There- 
fore, where,  before  marriage  with  the  claimant  of  dower,  the  husband,  for  oonsidera* 
tions,  partly  good  and  partly  yaluable,  had  agreed  to  oonrey  certain  lands  to  his 
ion,  who  paid  the  yaluable  consideration  and  took  possession,  and  after  the  marriage 
the  conveyance  was  actually  made,  no  right  of  dower  attached  as  against  the  equity 
of  the  son.  The  conreyance,  when  made,  related  to  the  title  as  it  stood  when  the 
oontraot  for  the  conveyance  was  made.    FiretUme  v.  Firettone,  2  Ohio  St.  Rep.  416. 

Lands  were  purchased  by  partners,  and  paid  for  out  of  the  partnership  ftands,  and 
were  ^sed  exclusively  for  carrying  on  the  business  of  the  partnership,  under  articles 
stipulating  for  the  sale  of  the  whole  nartnership  property,  for  the  payment  of  debts. 
One  of  the  partners  died,  greatly  inaebted  to  the  partnership,  which  was  insolvent. 
It  was  held  that  his  widow  was  not  entitled  to  dower.  Oreene  t.  The  ntrvwmg  part' 
Mfv  of  Qrtene  et  al,,  1  Ohio  Rep.  536. 

So,  where  {xartners  manifest  an  intention  to  hold  lands  as  partnership  stock,  and 
buy  and  sell  it  as  such,  dower  can  not  be  claimed  therein,  to  the  prejudice  of  part- 
nership creditors.    Suwmer  v.  Bampeon  etaL^S  Ohio  Rep.  8^. 

If  the  husband  be  intrusted  with  the  property  of  another,  sell  it,  and  vest  the  avails 
in  real  estate,  in  his  own  name,  his  widow  will  not  be  entitled  to  dower  therein ;  as 
the  husband  had,  really,  no  interest  In  the  land.  Derwh  et  aL  v.  Brown  et  aL,  6  Ohio 
Rep.  413. 

Wild  uncultivated  lands  are,  and,  it  is  said,  always  have  beeUi  subject  to  dower  in 
Ohio.    AUen  r,  MeOoy  et  aL,  8  Ohio  Jtep.  418. 

A  widow  is  not  entitled  to  dower  in  grounds  set  apart  by  her  husband  for  pnblio 
uses ;  such  na  lands  between  two  streets,  given  by  her  husband  for  a  market  house. 
Owimne  et  al,  v.  (%  of  Oinemnati,  8  Ohio  Rep.  24. 

The  wife,  it  is  said,  by  Joining  in  a  mortgage,  bars  herself  of  dower  in  express 
terms,  so  far  as  the  mortgagee  and  his  assigns,  and  all  persons  claiming  under  taemy 
are  concerned.    St.  Clair  v.  iform,  9  Ohio  Rep.  15. 

If  the  wife  Joins  in  a  mortgage,  and  the  premises  are  sold  by  the  administrator  of 
the  husband  (or,  it  is  said,  by  4e<sree  under  the  mortgage),  the  right  of  dower  is  ex- 
tinguished, and  passes  to  the  purchaser,  although  the  debt,  secur^  by  the  mortgage^ 
Is  extinguished  by  the  sale.    ib. 

Where  the  seller  of  a  tract  of  land,  having  a  lien  for  the  purchase  money,  obtains 
a  Judgment  therefor,  at  law,  against  the  administrator  of  the  buyer,  upon  which  the 
land  is  sold  to  a  third  person,  for  a  sum  sufficient  to  pay  the  whole  amount  of  the 
purchase  money,  the  lien  does  not  pass  to  such  third  person,  so  as  to  enable  him  to 
set  it  up  against  the  dower  estate  of  the  widow  of  the  deceased  buyer;  but  such  lien 
Is  extinguished  by  the  sale,  and  the  widow  is  entitled  to  dower.  If  the  estate  of 
such  deceased  buyer  had  proved  insolvent,  the  seller  of  the  land  might,  it  is  said, 
have  enforced  his  lien  agamst  the  widow's  right  of  dower,  and  that  in  snoh  case,  the 
widow  should  be  made  party.    MeArther  v.  Porter  et  al.,  1  Ohio  Rep.  99. 

Where  land  is  mortgaged  by  husband  and  wife  to  secure  the  payment  of  a  debt, 
and  the  same  land  is  subsequently  sold  under  a  Judgment  against  the  husband,  at  the 
suit  of  a  stranger  to  the  mortgage,  the  wife  is  not  divested  of  her  dower,  as  against 
the  purchaser  at  such  sale,  though  the  court  may  have  ordered  the  purchase  money, 
in  part,  to  be  applied  to  the  payment  of  the  mortgage  debt.  Taylor  v.  Fowler,  18 
Ohio  Rep.  587. 

If  A.,  hit  wife  not  Joining,  execute  a  mortgage  of  lands  to  B.,  with  power  in  the 
mortgage  to  G.  to  sell  the  property  to  pay  the  mortgage  debt,  if  default  be  made, 
and  A.  and  wife  afterward,  and  before  the  execution  of  such  power,  make  a  deed  of 
such  premises  to  D.,  with  proper  release  of  dower,  the  purchaser  at  a  Judicial  sale  of 
said  premises,  under  proceedings  subsequently  instituted  by  parties  holding  under 
the  original  mortgage  and  the  power  therein  contained,  against  A.  and  D.,  takes  all 
the  title  of  A.  and  D.,  and  holds  the  property  discharged  of  dower.  Garter  v.  Walker, 
2^0hio  St.  Rep.  339. 

A  mortgagor  in  possession,  being  seised  of  the  legal  title  to  the  mortgaged  prem- 
tstf  until  condition  brokeui  and  even  then,  as  against  all  persons,  except  the  mort- 
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or  lAai  mmm  bftnd  at  his  decease  ^  held  the  fee  simple  in  remainder  or  reversioa  >  And 
^*  she  shall  in  like  manner  be  endowed  of  one  third  part  of  all  the  right  title 
or  interest  that  her  husband,  at  the  time  of  his  decease^ihad  in  any  la^ds 
and  tenements  held  by  bond,  article,  lease  or  other  evidence  of  claim ;  and 
S^S^H^nTh^im  *"  ®^®  shall  remain  in  the  mansion  house  of  her  husband,  free  of  charge,  for 
one  yetr,  imkM,  One  jear  after  his  death,  if  her  dower  be  not  sooner  assigned  to  her:  JE^ 
•to.  Tided,  that  dower  shall  not  be  assigned  to  an;^  widow  in  any  land,  tenements, 

ProTiM).  j|or]  real  estate  of  which  her  husband,  at  his  decease,  held  the  fee  simple 

la  revision  or  remainder  until  after  the  termination  of  the  prior  estate. 
u^£^  (2.)  Seo.  n.    That  if  anj  estote  shall  be  oonvey^  to  a  woman  as 


fa^ee,  th«  widow  of  a  dooeaMd  mortfagor  is  «ntiUed  to  dower  therein.  Carttr  v. 
Ch^dim,  8  Ohio  St.  Rep.  76. 

The  wife  of  a  graatee  in  a  oonveyanee  of  the  legal  title  to  real  estate,  ii  entitled 
to  her  oontingeai  eetate  in  the  prenuaes,  although  a  mortgage  waa  given  by  the  hus- 
band lor  the  porohate  money  at  the  time  of  his  receiving  the  oonveyanee.  Jb,  76. 
This  was  a  oase  where  the  mortgagor  and  wife  afterward  conveyed  the  premises  by 
deed  aneCeotual  to  bar  dower,  and  where  the  grantees  in  snoh  deed  attempted  to  set 
mp  against  the  wife's  claim  for  dower,  a  mortgage  exeoated  by  herself  and  hnsband 
to  his  giasitor  for  the  porohase  money  at  the  time  he  received  the  conveyance,  al- 
though no  right  under  the  mortgage  had  passed  from  the  mortgagee  to  these  grantees^ 
and  although  It  had  been  fUly  satisfied  and  released  upon  the  record,  before  condi- 
tion broken.  The  court  does  not  hold  that  the  wife  would  have  been  entitled  to 
dower  as  against  the  original  vendor's  claim,  under  the  mortgage,  for  the  pnrchast 
money  it  was  given  to  secure. 

Where  the  vendee  of  real  estate,  in  compliance  with  the  terms  of  his  contract  ia 
the  payanant  of  a  part  of  the  purchase  montey^  satisfies  a  debt  of  his  vendor  secured 
by  a  subsisting  mortgage  on  the  premises  given  by  the  vendor,  and  in  which  his  wife 
Joined,  to  the  person  uom  whom  he  derived  title,  and  causes  the  mortgage  to  be 
released  on  the  record  at  the  time  by  the  mortgagee,  no  interest  under  the  mortgage^ 
or  by  means  of  the  transaction,  accrues  to  the  vendee  in  bar  of  the  contingent  dower 
astaAe  of  the  wife  of  the  vendor,    lb.  7«. 

It  seeau  thai  a  release  of  dower  in  a  deed  executed  by  husband  and  wife,  without 
•ansideration,  to  defraud  his  creditors,  will  not  estop  her  to  claim  dower  against  tha 
arantee,  or  any  purchaser  from  him  with  notice,  ao  fraud  can  be  imputed  to  her 
hecaoae  of  such  release,  for  the  reason  that  she  releases  nothing  that  could  be  taken 
by  her  husband's  creditors.     Woodwortk  v.  i^s^^si  «^,  6  Ohio  St.  Rep.  70. 

Where  Imsbaad  and  wife  executed  a  mortgage,  the  description  in  which,  by  mis- 
take of  all  parties,  did  not  embrace  the  land  intended  to  be  mortgaged,  but  other 
land  the  husband  never  pretended  to  own ;  and  after  the  husband's  death,  on  condi* 
iion  broken,  the  mortgagee  proceeded  aaainst  the  widow  and  heirs  and  obtained  a 
decree  and  sale  of  the  premises  described  in  the  mortgage,  and  bid  them  in  and  the 
sale  was  confirmed  and  deed  made,  and  the  mistake  is  then  first  discovered,  it  was 
held  that  the  mortgage  coald  not  be  reformed  so  as  to  bar  the  widow's  dower  in  the 
lands  intended  to  be  mortgaged.   J)«om^fori  r,  Soml't  widow  4t  mU,  6  Ohio  SL  Rej^  469^ 

t  The  widow  has  no  claim  of  dower  in  an  equitable  estate,  conveyed  by  her  hut* 
band,  in  good  faith,  during  his  lifetime.  Denuh  et  aL  v.  Brown  H  at.,  8  Ohio  Bep. 
412.  But  if  not  conveyed  (such  as  a  title  bond,  under  which  the  husband  takes  pos- 
session, makes  improvements,  etc.),  the  widow  is  entitled  to  dower.  Smley  «i  of.  r. 
Wright  et  aL,  2  Ohio  Rep.  507. 

Wnere  a  husband  purchased  lands,  and,  to  defhiud  his  creditors,  caused  the  eon* 
veyance  to  be  made  to  his  children,  and  died,  he  had  no  equi^  in  the  lands  at  the 
time  of  his  death  and  the  widow  was  not  entitled  to  dower,  miter  v.  WUxm,  16  Ohie 
Eep.  108. 

where  land  is  m<^tgaged  by  the  husband  and  the  condition  is  broken  before  the 
marriage,  and  the  equity  of  redemption  is  released  by  the  mortgagor  during  cover- 
ture, his  widow  is  not  entitled  to  dower.  Bande  cmd  wife  v.  Kendall,  15  Ohio 
Eejp.  571. 

Where  a  mortgage  deed  is  executed  by  husband  and  wife  to  incnniber  his  land,  and 
the  land  is  sold,  after  his  death,  to  satisfy  the  debt  secured,  should  any  surplus  rMoain 
after  such  satisfaction,  the  widow  would  be  entitled  to  dower  in  this  surplus.  Smith 
and  wife  v.  Han^,  U  Ohio  Rep.  237. 

Where  it  Is  manifest  that  a  widow  has  a  rieht  of  dower  in  an  equitable  interest 
which  her  husband  had  in  real  estate  at  the  time  of  his  death,  and  which  the  cred- 
itors of  his  estate  are  seeking  to  have  converted  into  assets,  such  right  of  dower  win 
be  protected,  although  the  widow  may  not  have  filed  an  answer.  McDonald  v.  Atm, 
X  Ohio  St.  R€|>.  293. 

t  The  not  of  January  88, 18Sd,  omitted  the  words  "  and  of  all  lands,  tenemeals  and 
real  estate  of  which  her  husband  at  his  decease  held  in  fee  simple,  in  remainder  «r 
reversion.'*  Bower  in  estates  in  remainder  and  laTaniMi  ware  net  la  tanas  pvcidded 
for  by  tiie  act  of  Janaary  38, 18S4. 
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jointure  ^  in  lien  of  lier  dowor,  to  take  efiidct  immediately  after  ^ 

death  of  ber  hnaband,  and  to  continue  daring  her  life,  suoh  eonyejance 

shall  bar  her  right  <k  dower  to  the  lands  aad  teiements  whieh  were 

her  hosbands;^  but  if  the  jointure  or  conveyance  was  made  when  the  When  widow  nu^ 

feme  was  in  infancy,  or  if  made  after  marriage,  in  either  case,  the  erTiJutM^ofjoiB. 

widow,  at  her  election,  may  waive   her  jointure  and  demand  her  ^>^i«- 

dower.  WUb^ttnlnrlt- 

(3.)  Seo.  III.  That  iko  contract  of  the  husband  or  recovery  against  !£?u?V<^  of 
him,  of  any  lands,  tenements  or  hereditaments,  being  the  inheritance  >uHbM4. 
or  freehold  of  his  wife  during  the  coverture  between  Siem,  shall  in  any 
wise  deprive  the  wife,  after  the  death  of  her  husband,  of  any  right 
which  she  had  or  might  have  to  such  landa,  tenememis  or  hereditaments, 
or  h*er  heirs  or  any  person  who  shall  have  rights  title  or  intttfest  to  the 
same,  by  the  death  of  such  wife  or  widow.  *  JW*©*  of  defcotif© 

(4.)  Sbo.  IV.    That  when  any  conveyance  intended  to  be  in  lieu  of  TSSS^^^ 
dower  shall,  through  any  defect,  fail  to  be  a  legal  bar  thereto,  and  the 
widow  availing  herself  of  suoh  defect,  shall  demaad  her  dower,  the 
estate  and  interest  conveyed  to  such  widow,  with  intentioa  to  baar  her 
dower,  shall  thereupon  cease  and  determine.  if  eriotod  from 

(5.)  Seo.  V.    That  if  any  widow  be  kwfully  evicted  from  her  joint- 1^^  *^  ^ 
ure  or  any  part  thereof,  without  fraud  in  her,  she  shall  be  endowed  of 
as  much  of  the  residue  of  her  husband's  lands,  tenements  or  heredita- 

1 A  reasonable  antenuptial  agreement  win  bar  tbe  wife  of  dower,  ttiongh  its  termv 
bo  not  snob  as  to  oonstitnto  a  good  legal  jointure.  SUUn  amd  mfo  t.  Foiget  tt  •/.«  14 
ObioBep.610. 

3  Where  a  widow,  wbo  was  entitled  to  dower,  being  present  at  tbe  sale  of  tbe  lands, 
under  an  order  of  ooort,  assented  tbat  the  sale  might  be  made  free  from  her  dower,  in 
eonseqaeace  of  which  the  purchaser  paid  a  higher  price ;  it  was  held,  that  she  was 
thereby  barred  df  her  dower.    Smiley  ei  al,  w,  Wright  et  cU,,  2  Ohio  Hep.  6M, 

Where  the  husband  made  a  devise  to  the  widow,  without  stating  wnether  it  was  or 
WM  not  in  lieu  of  dower,  and  she,  with  a  knowledge  of  the  whole  suhieot,  entered 
into  a  written  oontraot  with  the  heir,  accepting  certain  things  in  lieu  of  her  dower : 
it  was  held,  that  her  dower  was  thereby  oarred.  ShortweU  et  al,  ▼.  Sedam't  hein,  9 
Olilo  Rep.  6. 

A  married  woman  exeonting  a  deed  purporting  to  eouTej  her  dower,  with  the  be* 
lief  that  it  is  defectiTe  for  that  purpose,  with  respect  to  which  she  is  silent,  is  not  af- 
fected by  such  silence  if  the  deed  proTO  inoperatiye.  MeFarland  r,  Febiger^t  heir;  7 
Ohio  Rep.  (part  1),  IM. 

A  deeree  of  diyoree  in  Kentucky  does  not  bar  the  right  of  dower  in  lands  lying  in 
Ohio.    MamJUld  v.  Molmtyre  ei  oL,  10  Ohio  Rep.  28. 

The  limitation  act  of  1810  operates  as  a  bar  to  the  right  of  dower  after  the  lapse  of 
twenty-one  years.     TuUle  r,  Wilsom,  10  Ohio  Rep.  24. 

After  the  lapse  of  tweoty-Mw  years  equity  wiU  r^tase  its  aid  independeikt  of  the 
act  of  limitations.    lb.  24. 

Where  a  widow  was  beyond  seas  and  so  within  tbe  saving  clause  of  the  statute  of 
limitations,  equity  would  not  aUow  the  staleness  of  her  elalm  to  be  ret  up  to  bar  her 
dower.    Larrowe  and  \mfe  v.  Beam,  10  Ohio  Rep.  498. 

A  sale  under  the  aot  for  the  partition  of  real  estate  held  in  common,  divests  tha 
wife  of  a  oo-teaant  in  fee  of  the  estate,  of  her  inchoate  right  of  dower  therein,  and 
passes  the  entire  estate  to  the  purchaser.     Weaver  v.  Gregg,  6  Ohio  St.  Rep.  547. 

A  valid  sale  apd  conveyance  of  lands  by  the  county  auditor  for  the  nonpayment  of 
taxes,  bars  all  pre-existing  rights  of  dower,  inchoate  or  perfect.  Jemee  v.  Dev&re,  8 
Ohio  St.  Rep.  490.  But  a  claim  to  dower,  upon  a  mere  technicality,  after  a  lapse  of 
near  thirty  years,  predicated  on  a  tax  title  of  the  deceased  husband,  unsupported  bv 
any  public  record  showing  the  validity  or  regularity  of  the  tax  sale,  and  under  whioli 
the  husband,  in  his  lifetime,  was  not  only  never  in  possession,  but  never  had  asserted 
any  right  to  the  possession  of  the  premises,  is  entitled  to  but  little  consideration  in  a 
court  of  justice.  Per  Hartley,  J.,  in  Oroakig  v.  Perry  <fc  Payne,  8  Ohio  St.  Rep.  844, 
848. 

8  The  deolarations  of  the  husband,  as  to  his  interest  and  estate  in  the  land,  made 
at  the  time  of  contracting  for,  or  purchasing  it,  may,  it  is  said,  with  propriety,  be 
given  in  evidence,  to  aifect  his  widow's  claim  to  dowqr  j  but  the  court  held,  that  such 
declarations,  or  even  admissions  by  deed,  made  subsequently,  could  not  be  given  in 
•vidence,  to  defeat  or  to  sustain  her  claim  of  dower.    Denieh  v.  Brwon,  8  Q^o  412. 
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ments,  whereof  she  was  before  dowable,  as  the  same  lands,  tenements 

or  hereditaments,  from  which  she  was  evicted,  shall  amonnt  to.  > 

A  wiib  dweuing      (6.)  Sec.   YI.     That  if  any  wife  willingly  leave  her  hnsband  and 

e^^ban^^fdow*  ^wcll  with  her  adulterer,  she  shall  lose  and  be  barred  of  her  right  of 

er,  unkM,  etc      dowcr ;  but  if  she  shall  retom,  and  her  husband  shall  be  reconciled  to 

her  and  dwell  with  her,  she  shall  be  restored  to  her  right  of  dower. 
HosbMia  giTing      (7.)  Seo.  YII.     That  if  the  husband  in  his  lifetime^  shall  be  im- 
^^^iiatl^«be  pleaded  for  lands  or  tenements,  and  giyeth  up  the  same  by  covin  or 
jdfcmay  noorer  f^aud,  after  the  death  of  the  husband,  the  wife  may  recover  her  dower 
of  the  same ;  and  in  case  the  husband  loseth  the  land  in  demand  by 
default,  and  his  wife  after  his  death  demand  her  dower  therein,  she  shall 
be  heard :  and  if  the  widow  can  establish  the  right  of  the  husband  to 
the  lands  and  tenements,  she  shall  be  entitled  to,  and  recover  her  dower 
therein. 
When  iftDdi  19      (8.)  Sec.  Yin.    That  when  the  lands  of  the  deceased  are  not  in- 
^fe^^may  M-  o^unbered  by  mortgage  or  by  judgments  obtained  against  such  decedent 
df^  d<mer,  and  in  his  lifetime,  the  beir  or  other  person  having  die  next  immediate 
estate  of  inheritance,  may  assign  to  the  widow  her  dower  therein  by 
writing,  under  his  hand  and  seal,  particularly  describing  the  same; 
which,  if  accepted  by  such  widow,  shall  be  holden  a  good  assignment 
in  law. 
Petition  tn  ehui-      (9^  Seo.  IX.     That  the  widow  applying  for  dower  in  the  lands  of 
^!Samibim!o^*  ^^^  deceased  husband,  may  file  her  petition^  tn  chancery  a^nst  the  heir 
lie-  or  other  person  having  the  next  immediate  estate  of  inheritance,  set- 
ting forth  her  right  thereto,  and  describing  the  tracts  of  lands  of  which 
she  claims  to  be  endowed ;  and  the  court,  on  the  hearing  of  such  cause, 
shall  render  such  decree  in  the  premises  as  to  them  shall  appear  just 
and  consistent  with  the  rights  of  all  the  parties  interested  therein.  €1 

(10.)  Seo.  X.    That  when  the  fights  of  any  mortgagee,  or  the  lien 
of  any  judgment  creditor,  shall  be  shown  to  the  court  by  cross-petition 
filed  before  the  rendition  of  a  decree  in  such  petition  for  dower,  such 
rights  and  liens  shall  be  r^arded  by  the  court  in  the  rendition  of  such 
decree :  and  no  inequality  shall  be  allowed  or  any  iigustice  done  to  any 
such  mortgagee  or  judgment  creditor,  to  the  benefit  of  another, 
luids  dt-      (11.'^  Seo.  XI.    That  when  the  lands  lie  in  several  counties,  the  pe- 
ooonttoih  JSSr^  tition  for  dower  shall  be  preferred  in  the  county  in  which  the  principal 
«^>Mnr  to  mo.  messuage  of  the  deceased  is  situate ;  and  the  court  of  common  pleas  of 
^**^  ^  such  county  shall  have  complete  jurisdiction,  and  may  order  the  whole 

dower  of  such  widow  to  be  assigned  in  any  one  or  more  of  such  coon- 
ties,  and  out  of  any  one  or  more  tracts  of  land,  if  the  same  may  be 

1  So  in  case  ihe  is  OTicted  by  title  paramount  to  ber  husband,  her  remedy  is  by  a 
new  assignment  of  dower.  8be  can  not  sustain  an  action  upon  tbe  ooTenant  of  war- 
ranty to  her  husband,  because  she  does  not  hold  the  whole  estate.  The  right  of  actioii 
on  the  warranty  passes  to  the  heir.    Si.  OUnr  r.  WillkuM,  7  Ohio  Bep.  (part  2),  110. 

9  The  death  of  the  petitioner  abates  the  suit  for  dower.  MUUr't  admW  r.  Woodman 
$t  aL,  14  Ohio  Rep.  518.  But  Hitchcock,  J.,  in  the  same  case  gaye  it  as  his  opinion 
that  had  the  report  of  the  commissioners,  assignins  dower  and  fixing  the  compensa- 
tion of  the  widow  for  the  time  dower  had  been  withheld  after  petition  filed,  been  con- 
firmed by  decree,  the  payment  of  such  compensation  might  haye  been  ei^orced  by 
her  representatiye. 

If  tne  husband,  during  the  marriage,  alien  an  entire  tract,  which  is  afterward  oon- 
reyed  in  parcels  to  different  alienees,  the  wife  may  proceed,  by  petition,  against  eyery 
separate  owner.  But,  it  is  said,  where  the  lands  descend  to  the  heir,  or  where  th« 
husband  has  oonyeyed  to  one  person,  seyeral  tracts  of  land,  who,  at  the  time  of  filing 
the  petition,  retains  title  and  possession,  it  is  proper  for  the  widow  to  proceed  by  n 
single  suit.    Allen  y.  MeOoy,  8  Ohio  Rep.  418. 

In  case  of  a  petition  for  a  dower,  the  grantee  of  the  deceased  husband,  and  thoM 
holding  under  him  are  not  estopped  to  deny  that  their  grantor  had  title.  Cooklff  T 
Pmy  d^Ptiyne,  8  Ohio  St.  Rep.  344. 

(a)  Repealed.    Sapplted,  Sup.  SlO. 
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done  without  prejudice  to  the  rights  of  any  person  claiming  title  tOj  or 
holding  a  lien  on  such  land. 

(12.)  8bo.  12.    That  when  dower  shall  be  decreed  on  any  petition,  filed  ^^^^^ 
as  aforesaid,  the  court  shall  appoint  three  judicious,  disinterested  men  of  the  lo,  i867;  M  t. 
vicinity,  in  the  county  where  such  lands  may  be  situated,  who  are  not  of  ^^^^r    .  ^^ 
kin  to  either  of  the  parties  interested,  and  issue  their  order  to  the  sheriff  of  2j  ^Sm  totH 
the  county  in  which  the  land  is  situate,  commanding  him  by  the  oaths  of  sign,  and  bow. 
the  commissioners,  to  set  off  and  assign  such  dower  to  such  petitioner  in  maur 
ner  as  set  forth  in  the  decree ;  and  the  commissioners  and  sheriff  to  whom 
such  order  is  directed,  shall  in  all  things  obey  the  same,  and  return  their 
proceedings  therein  to  the  said  court  at  such  time  as  the  court  shall  appoint; 
and  such  assignment,  if  approved  by  the  court,  shall  be  entered  on  the  re- 
cords thereof,  and  shall  be  thenceforth  valid  and  effective  in  law;  ^  a  writ  Baton  of  sMigii. 
of  seizin  shall  thereupon  issue  from  the  said  court  to  the  sheriff  of  the  ^ttS^tSMnMli 
county,  who,  on  the  receipt  thereof,  shall  deliver  to  the  widow  full  posses-  and  writ  of  teia. 
•ion  of  her  dower  assigned  to  her  as  aforesaid.  '  *»"  ttwwon. 

n.3.)  Seo.  XIII.     That  if,  during  the  minority  of  the  heir,  dower  Minor  hor  nuij 
shall  be  assigned  to  a  widow  who  is  entitled  thereto,  or  if  she  shall  re-  dmrte'^^iILT*. 
cover  the  same,  on  application  to  the  court,  by  the  de&ult,  fraud,  or  ^  aMigiMd. 
collusion  of  the  ffuardian,  such  person,  coming  of  age,  may  have  his 
action  against  sucn  widow  for  the  same. 

(14.)  Seo.  XIV.    That  where  estates  of  which  a  woman  is  dowable  J^^^**^ 
are  entire,  and  where  no  division  can  be  made  by  metes  or  bounds,  r«&ti  and  proflts. 
dower  thereof  shall  be  assigned  in  a  special  manner,  as  of  a  third  part 
of  the  rents,  issues,  and  profits,  to  be  computed  and  ascertained  in 
manner  aforesaid. 

(15.)  Seo.  XV.  That  no  woman  who  shall  be  endowed  of  an^  Wjj*»fcrfbite 
lands,  tenements,  or  hereditaments  as  aforesaid,  shall  wantonly  commit 
or  suffer  any  waste  thereon,  under  the  penalty  of  forfeiting  that  part 
of  the  estate  in  which  such  waste  shall  be  made,  to  him  or  them  that 
have  [the]  immediate  estate  of  the  inheritance  in  remainder  or  rever^ 
sion,  to  be  recovered  in  [an]  action  of  waste.*  • 

(16.)  Sec.  XVI.    That  all  laws  and  parts  of   laws,   heretofore  An  inriorUwii^ 
passed  on  the  subject  of  dower,  be  and  the  same  are  hereby  repealed.  '^^'^ 

1  See  ExicuTOBS  and  Aoxivistratobs,  eeotion  (138),  note. 
SSeeCoDC,  seo.  665. 

S  Where  the  dower  assigned  to  a  widow  oonsists  of  oertain  wholly  nnimproTed  vn- 
prodnetiTe  town  lots  and  a  traot  of  nnimproyed  woodland,  she  may  sell  timber  grow- 
ing on  the  woodland,  snffioient  to  raise  the  amount  of  money  neeessary  to  pay  the 
taxes  already  dne  npon  the  lots  and  land,  and  the  taxes  that  hare  become  a  lien 
thereupon,  and  to  pay  an  agent's  compensation  for  making  the  sales,  paying  the 
taxes  and  orerseeing  the  premises,  to  protect  them  ftrom  trespasses  or  other  injory ; 
and  such  sale  is  not  waste.  She  is  not  bonnd  to  pay  snch  taxes  and  compensation 
•Qt  of  her  other  means.     CSroeketi  t.  OroekeU,  2  Ohio  St.  Bep.  180. 

The  strict  doctrine  of  the  common  law  in  regard  to  waste,  has  nerer  obtained  in 
Ohio ;  hence  it  is  well  settled,  that  many  things  may  be  done  by  a  tenant  for  life 
here,  that  if  done  in  England  wonld  be  waste ;  as,  for  example,  the  conTcrsion  of 
meadow  or  pasture  into  plowland,  or  woodland  into  a  farm,  etc.    Ih.  181. 

And  it  is  also  settled  here,  that  timber  cut  in  improTing  the  land  belongs  to  the 
tenant  for  life,  and  not  to  the  reyersioner.    lb.  181. 

If  the  tenant  claims  a  right  to  do  that  which,  if  done,  would  be  waste,  such  claim, 
with  a  reasonable  ground  to  belieye  that  it  will  be  acted  upon,  may  well  require  the 
interference  of  the  chancellor  by  injunction ;  and  a  fortiori  ought  he  to  interfere,  if 
waste  has  been  committed,  and  a  right  to  repeat  it  is  asserted.    Jb.  181. 

But  where  there  is  no  claim  of  a  right  to  commit  waste,  or  any  intention  to  com- 
mit it,  or  reason  to  apprehend  such  intention ;  an  injunction  ought  not  to  be  allowed 
merely  because  the  tenant  in  possession  did,  at  a  preTious  time,  oommit  waste. 
Jb.  181. 

The  general  rule  is,  that "  an  account  for  waste  committed  is  only  consequential ' 
upon  an  i^juncUon,  or  upon  some  other  matter  of  original  jurisdiction ;  it  is  not  in 
itself  a  substantiye  ground  of  equitable  relief,  as  the  remedy  at  law  is  adequate." 
/6.181.  o  -^  ^  -^ 
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ThiB  act  shall  take  effect  aad  be  in  force  from  and  after  the  first  day  of 
June  next. 

An  Aet  to  smend  t]i«  Mi  misting  to  dow«r. 
[Paa$0dmd  took  ^0et  March  Z,1S40,    88  voLAW.  87.} 

Bheriff  nuij  ad-  (17.)  Seo.  I,  Be  it  cnoctcd  hy  the  General  Auemhhf  of  the  Stak 
Sf^^mS^  of  Ohio,  That  the  sheriff  or  other  officer  directed  by  the  court  of  com- 
•iouen  who  m-  mon  plea»,  of  any  county  in  this  state,  to  set  off  and  assign  dower, 
'^  ^^^'         pursuant  to  the  provisions  of  the  act  relating  to  dower,  is  hereby  au« 

thorized  to  administer  the  necessary  oadi  to  the  commissioners  se> 

lected  for  that  purpose. 

An  Aet  to  ameiTd  an  mot  entitled  "  aa  »o4  resting  to  do««r."  pMted  Jannanr  ML 

1823  [1824]. 

[PouMd /MMry  U,  IMS.  41  *oL  ateC.  «.] 

(18.)  Sue.  L  Be  it  enacted  hy  the  General  Auemhfy  of  the  State 
^^i^^i^ !?  of  Ohio,  That  the  commissioners  appointed  by  the  court  to  set  off  and 

one  third  of  rent!    •'    .        j  .  .j  i.  ^^i  \ij.»        ji    /.      ^i. 

dariny  pMdeooy  assigu  dowcr  to  any  widow  who  may  have  petitioned  for  the  same,  in 
oTpetttton;  ^j^j  ©ause  which  now  is  or  hereafter  may  be  pending,  shall,  after  they 
have  set  off  and  assigned  dower,  make  a  just  and  true  appraisement  of 
the  yearly  value  (af&r  deducting  necessary  expenses),  of  the  real  es- 
tate in  which  said  widow  is  entitled  to  dower,  estimating  such  value 
from  the  day  of  filing  such  petition  to  the  day  of  assignment  of  dower,^ 
and  make  return  of  such  appraisement  and  assignment  of  dower ;  and 
the  court  shall  decree  the  payment  of  one  third  of  the  whole  sum  so  re- 
turned to  said  widow,  out  of  the  said  reafestate  not  covered  by  her  dower: 
upon  which  decree  execution  may  issue,  as  upon  a  judgment  at  law: 
Irovided,  that  nothing  herein  contained  shall  be  so  construed  as  to  re- 
quire execution  to  be  issued  against  such  of  the  defendants  in  dower  as 
are  minors ;  but  in  all  such  cases,  said  dower  shall  operate  as  a  lieo 
upon  said  real  estate,  for  their  proportion  of  said  decree,  until  the  same 
shall  be  fully  paid. 

(19.)  Seo.  II.  That  said  commissioners,  in  maJdng  said  appraise- 
o^n^^im^we-  ^^^^  ^^  *^®  yearly  value  of  said  real  estate,  shall  exclude  all  perma- 
meats.  ncut  or  Valuable  improvements  made  thereon  a^r  the  husband  of  said 

widow  ceased  to  be  the  owner  thereof.  ^ 

r20.)  Sio.  XX.     That  if  resistance  be  made  to  the  petition  of  a 

topS oartS^*^*'  ^"^^  claiming  dower  in  real  estate,  and  the  court  shall  find  that  such 

widow  is  entitled  to  dower  as  claimed  in  the  petition,  the  defendant  or 

defendants  so  resisting  shall  be  required  to  pay  all  the  oosts  of  suit; 

but  if  no  resistance  be  made  to  said  petition,  the  widow  shall  pay  one 

1  In  the  absenoe  of  a  prorision  of  this  kind,  it  was  held  that  the  widow  was  en- 
titled to  dower  aooording  to  the  valae  of  the  land  at  the  time  dower  was  assigned, 
ezolading  all  inorease  of  Talue  from  the  money  or  improirements  of  the  alienees,  and 
including  all  inorease  ftrom  other  extrinsic  and  general  causes.  Ihm$eth  ▼.  Bank  U,  S*, 
S  Ohio  Rep.  76;  Allan  y,  McCoy,  8  Ohio  Rep.  418.  These  were  oases  in  which  the 
land  was  conreyed  by  the  husband  in  his  lifetime,  or  by  the  sheriff  at  sale  on  fore- 
closure of  a  mortgage  giren  by  the  husband  in  his  lifetime.  The  same  rule  was  ap- 
plied in  endowing  the  widow  as  against  the  heir.  Zarrowe  and  w\fe  ▼.  Beam,  10  Ohio 
Rep.  498.  But  Grimke,  J.,  in  that  case  said  that  there  was  a  difference  where  the 
land  was  oonreyed  by  the  husband  in  his  lifetime,  and  where  it  was  conveyed  by  the 
heir ;  and  that  in  the  former  case  the  widow  was  to  be  endowed  according  to  the  value 
at  the  time  of  alienation,  in  the  latter,  according  to  the  value  at  the  time  of  assign- 
ment.   The  statute,  however,  settles  the  question. 

Under  the  statute  in  force  in  1840  the  dowress  was  not  entitled  to  any  allowance 
for  rent  in  arrear  from  the  time  her  husband  died  till  the  dower  was  assigned.  Bank 
of  U,  S.  ▼.  Jhmifih,  10  01\io  Rep.  18,  23. 
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third,  and  the  legal  owiier  of  said  real  eetate  shall  pay  the  remaining 
.  two  Uiirds  of  the  costs  which  may  accrue.  ^ 

RBnSXNCES  TO  PRIOR  LAWS. 

For  the  former  Uws  in  relation  to  dower,  «nd  its  assignment,  see  act  of  July  14, 
1796,  Chase,  IST ;  of  January  19, 1804,  Chase,  895 ;  of  February  12, 1805,  Chase,  472 ; 
of  Febmary  18, 1808,  Chase,  575 ;  of  Febmary  19, 1810,  Chase,  682 ;  of  Fobmary  8^ 
1812,  Chase,  770 ;  of  January  5, 1816,  Chase,  918;  of  January  25,  1816,  Chase,  986: 
of  February  26, 1820,  Chase,  1164. 

•   Under  the  ordinanee  of  1787  a  woman  was  dowable  of  all  lands  of  whioh  her  hv*- 
band  was  seisMl  daring  eoTertare.    BtOt  t.  WSm  €t  oL,  11  Ohio  Rep.  219. 


CHAPTER  39. 

DRAINS,  ETC.* 

SBCnON 

1.  Oonnty  oommlssionfln  to  estabUsh  drains,  11.  Who  msj  establish  roads,  drains,  tunnels, 

etc  etc.,  Ibr  workinff  mines,  etc 

a.  How  located.  12.  The  petition  to  county  commissioners,  ete. 

8.  CompenntioB  t>r  lands  appropriated  there-  13.  Viewers,  notice,  and  report. 

wr.  14i.  Proceediogs  of  coon^  commissioners  on  re* 
4i.  Hearing  of  petition.— Compensation  of  claim-  port,  review,  etc. 

ants.— Ptjment  of  compensation,  and  ee-  15.  Bond  to  be  glron  on  rervlew. 

tablishment  of  drain,  etc.  16.  Petitioners  to  pay  assessment,  etc 

6.  IHTision  of  woric  thereon.  17.  Remedy  ibr  dissatisfled  par^. 

6.  Lettiag  of  same^^^kmipletlon  and  peyment  18.  Remedy  for  injury  to  drains,  etc 

therefor.  19.  Requisiteaof  petition. 

7.  Record  in  each  case  20.  AsMssment  and  apportionment  of  damages, 
a.  Fees  and  expenses;  how  paid.  21.  —Suit  therefor. 

9.  —Apportionment  of  same— Lery  and  ool-  22.  Repair  of  drains,  etc,  and  payment  there- 

lection,  for. 

10.  Acts  repeeled. 

An  Act  to  l^roTide  for  locating,  establishing  and  oonstruotlng  ditches,  drains  and 

watercourses.  €9 

[AuM(ieMitooft^«eCiforeh24,1850.    56  vol.  8ta<.  58.] 

(1.)  Section  I.     BeU  enacted  by  the  General  Anembhf  of  the  StcUe  County 
0/  Ohio,  That  the  oomity  commissioners  of  any  oonnty  shall  have  fiS?  dra£  etof*" 
power,  at  any  regular  session,  whenever  in  their  opinion  the  same  is 
demanded  by,  or  will  be  condncive  to  the  publio  health,  convenience  or 
welfeire, '  to  cause  to  be  established,  located  and  constructed,  as  herein- 
after provided,  any  ditch,  drain  or  water  course  within  such  county,  a 

(2.)  Ssc.  II.     That  before  the  county  commissioners  of  any  county  Bowioeatei. 
shidl  take  any  steps  toward  locating  or  establishing  any  ditch,  drain  or 

1  The  act  of  1881  required  the  petitioner  to  pay  one  third  of  tho  costs,  and  tha 
owner  of  the  inheritance  two  thirds.    Bank  0/  U.  S,  t.  DuntBtk,  10  Ohio  Rep.  19. 

98ae  also  "  an  act  to  proride  for  draining  and  reclaiming  the  swamp  and  overflowed 
landa  granted  to  the  state  of  Ohio  by  act  of  congress,  approired  September  28,1850," 
§1  T.  Stat.  857 ;  and  the  act  amendatory  thereto,  passed  April  25, 1854, 52  ▼.  Stat.  51, 
and  vnpplementary,  passed  March  17, 1850,  58  t.  Stat.  28 ;  and  amendatory,  passed 
Maroh  20, 1869,  50  r.  Stat.  75.     As  to  lerees  and  embankments,  see  post  p.  qoO 

a  This  act  arose  out  of  the  case  of  J^seeee  ▼.  TU  Dreamrer  of  Wood  Ootmty,  8  Ohio 
St.  Bep.  383,  in  which  it  was  held  that  the  act  of  May  1, 1854  (Swan's  R.  S.  388), 
which  this  act  supersedes  and  repeals,  permitte4  a  ditch  or  drain  to  be  located  and 
opened  upon  the  lands  of  individual  proprietors,  solely  for  the  purposes  of  private  in- 
tereet,  irrespective  of  the  public  welfare,  and  thus  infringed  upon  the  inviolability  of 
private  property,  in  contravention  of  the  nineteenth  section  of  the  bill  of  rights. 
Yq[    I 85  (o)  Repealed.    Supplied,  Bop.  313. 
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water  coarse,  there  shall  be  filed  with  the  county  auditor  a  petition 
from  one  or  more  persons  owning  lands  adjacent  to  the  line  of  such 
proposed  ditch,  drain  or  water  course,  setting  forth  the  necessity  of  the 
same,  with  a  description  of  its  proposed  starting  point,  route  and  ter- 
minus, and  shall,  at  the  same  time,  file  a  bond  with  good  and  sufficient 
sureties,  to  the  acceptance  of  the  county  auditor,  conditioned  to  pay  all 
expenses  incurred,  in  case  the  commissioners  shall  refuse  to  grant  the 
prayer  of  the  petition,  and  it  shall  be  the  duty  of  the  county  auditor, 
immediately  thereafter,  to  place  a  correct  copy  of  said  petition  in  the, 
hands  of  the  county  surveyor  or  a  competent  engineer,  wno  shfrfl  there- 
upon, taking  with  him  the  necessary  assistance,  proceed  to  make  an  ac- 
curate  survey  of  the  route  of  such  proposed  ditch,  drain  or  water 
course,  and  on  the  completion  thereof,  shall  return  a  plat  or  plat  and 
profile  of  the  same  to  said  county  auditor,  and  shall  also  set  forth  in 
his  return  a  description  of  the  proposed  route,  its  availability  and  ne- 
cessity, with  a  description  of  each  separate  tract  of  land  through  which 
the  same  is  proposed  to  be  located,  how  it  will  be  affected  thereby,  and 
its  situation  and  level  as  compared  with  that  of  adjoining  lands,  to 
gether  with  such  other  facts  as  he  may  deem  material.  It  shall  be  the 
duty  of  the  county  auditor,  immediately  on  said  report  being  filed,  to 
cause  notice  in  writing  to  be  given  to  the  owner  or  one  of  the  owners 
of  each  tract  of  land  along  the  route  of  such  proposed  ditch,  drain  or 
water  course,  of  the  pendency  and  prayer  of  said  petition,  and  of  the 
time  of  the  session  of  the  county  commissioners  at  which  the  same  will 
be  heard,  which  notice  shall  be  served  at  least  ten  days  prior  to  said 
session,  and  an  affidavit  of  said  service  filed  with  the  county  auditor : 
and  in  case  any  such  owner  is  not  a  reHident  of  the  county,  or  should 
any  party  or  parties  in  interest,  die  during  the  pendency  of  said  pro- 
ceeding, such  death  shall  not  work  an  abatement  of  such  proceeding, 
but  the  county  commissioners,  on  being  notified  thereof,  shall  make 
such  order  as  they  may  deem  proper,  for  giving  notice  to  the  person  or 
persons  succeeding  to  the  right  of  such  deceased  party  or  ptrties,  and 
notice  of  the  pendency  and  prayer  of  said  petition,  and  the  time  of 
hearing  the  same  shall  be  given  to  such  owner  or  persons,  by  publica- 
tion for  two  consecutive  weeks  in  some  newspaper  published  or  of  gen- 
eral circulation  in  said  county.  (I 
oompeoMtton  ibr  (3.)  Seo.  III.  That  any  person  or  persons  claiming  compensation 
id^StrSSfT^*"  ^^^  lands  appropriated  for  the  purpose  of  constructing  any  ditch,  drain 
or  water  course  under  the7)rovisions  of  this  act,  shall  make  his,  her  or 
their  application  in  writing  therefor  to  the  county  commissioners,  on 
or  before  the  third  day  of  the  session  at  which  the  petition  has  been 
set  for  hearing,  and  on  failure  to  make  such  application,  shall  be  deemed 
and  held  to  have  waived  his,  her  or  their  right  to  such  compensation,  a 
HMrinff  of  peti-  (4.)  Sec.  IY.  That  said  county  commissioners,  at  the  session  set 
^'^  for  the  hearing  of  said  petition,  shall,  if  they  find  the  requirements  of 

the  second  section  of  this  act  to  have  been  complied  with,  proceed  to 
hear  and  determine  said  petition  ;  and  if  they  deem  it  necessary,  shall 
view  the  premises,  and  if  they  find  such  ditch,  drain  or  water  course  to 
be  necessary,  and  that  the  same  is  demanded  by,  or  will  be  conducive 
to  the  public  health,  convenience  or  welfare,  and  no  application  shall 
have  been  made  for  compensation  as  provided  in  the  third  section  of 
this  act,  they  shall  proceed  to  locate  and  establish  such  ditch,  drain  or 
water  course  on  the  route  specified  in  the  plat  and  return  of  said  county 
OcmipQiiMtioB  of  surveyor  or  engineer.  But  if  any  application  or  applications  for  com- 
'  pensation  as  aforesaid  shall  have  been  made,  further  proceedings  by  the 

county  commissioners  shall  be  adjourned  till  their  next  regular  session ; 
and  the  county  auditor  shall  forthwith  certify  to  the  probate  judge  of 

(a)  Bepcnled.    Supplied.  Sup.  313. 
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said  connty  a  copy  or  copies  of  said  application  or  applications,  to- 
gether with  a  description  or  descriptions  of  the  property  sought  to  be 
taken  and  appropriated,  as  contained  in  the  plat  or  report  of  the  connty 
surveyor  or  engineers ;  which  shall  be  forthwith  docketed  by  said  pro- 
bate judge,  styling    the    applicant  or  applicants  plaintiff  or  plain- 
tiffs, and  the   county  commissioners    defendant;   and  such  proceed- 
ing shall  thereupon  be  had  to  assess  and  determine  the  compensation 
of  such  claimant  or  claimants  as  are  authorized  and  required  by  the  act 
entitled  "  an  act  to  provide  for  compensation  to  the  owners  of  private 
proper^  appropriated  to  the  use  of  corporations,"  passed  April  30,  Swan'i  b.  s.  23S. 
1852,  and  the  acts  amendatory  thereof  and  supplementary  thereto,  so 
far  as  the  same  may  be  applicable ;  and  the  compensation  so  found  and 
assessed  in  favor  of  said  claimant  or  claimants  snail  be  certified  by  the 
probate  judge  to  the  county  auditor  and  paid  out  of  the  county  treas- 
ury from  the  general  fund,  or  remain  deposited  therein  for  the  use  of 
such  claimant  or  claimants;  and  said  county  commissioners  shall,  at  the  Payment  of  com. 
next  regular  session  after  such  compensation  shall  have  been  assessed  tobUBhmeii?of  *^ 
and  paid  or  deposited  as  aforesaid,  proceed  to  locate  and  establish  such  ^^^  ^^ 
ditoh,  drain  or  water  course  as  herein  before  provided,  a 

(5.)  Seo.  V.  That  said  county  commissioners,  whenever  they  shall  ?T!^  ^  ^*'** 
have  established  any  such  ditch,  drain  or  water  course,  shall  divide  the 
same  into  suitable  sections,  not  less  in  number  than  the  numbers  of 
owners  of  land  through  which  the  same  may  be  located,  and  shall  also 
prescribe  the  time  within  which  the  work  upon  such  sections  shall  be 
completed,  a 

(6.)  Seo.  VI.  That  the  county  auditor  shall  cause  notice  to  be  !**«»«  ^  ■">• 
given  of  the  time  and  place  of  letting,  and  of  the  kind  and  amount  of 
work  to  be  done  upon  said  sections,  and  the  time  fixed  b^  the  commis- 
sioners for  its  completion,  by  publication  for  thirty  days  m  some  news- 
paper printed,  or  of  general  circulation  in  said  county,  and  shall  let  the 
work  upon  said  sections  respectively  to  the  lowest  bidder  therefor;  and 
the  person  or  persons  taking  such  work  at  such  letting  shall,  on  the 
completion  tliereof  to  the  satisfaction  of  the  county  commissioners,  be  J^^SttawSS 
paid  for  such  work  out  of  the  county  treasury  upon  the  order  of  the 
county  auditor:  Provided,  that  if  any  person  or  persons  to  whom  any 
portion  of  said  work  shall  be  let  as  aforesaid,  shall  fail  to  perform  said 
work,  the  same  shall  be  relet  by  the  county  auditor,  in  the  manner  here- 
inbefore provided,  a 

(7.)  Seo.  VII.    That  the  county  auditor  shall  keep  a  full  and  com-  Beoord  in  mA 
plete  record  of  all  proceedings  had  in  each  case  under  this  act.  *^*^' 

(8.)  Seo.  VIII.  That  the  auditor  and  surveyor  or  engineers  shall  J^^^JSi^ 
be  allowed  such  fees  for  services  under  this  act,  as  the  county  commis- 
sioners shall,  in  each  case,  deem  reasonable  and  allow;  and  all  other  fees 
and  costs  accruing  under  this  act  shall  be  the  same  as  provided  by  law 
for  like  services  in  other  cases,  and  all  costa,  expenses,  costs  of  con- 
struction, fees  and  compensation  for  property  appropriated,  which  shall 
accrue  and  be  assessed  and  be  determined  under  this  act  shall  be  paid 
out  of  the  county  treasury,  out  of  the  general  fund,  on  the  order  of 
the  county  auditor,  provided  that  no  part  of  the  same,  except  the  com- 
pensation for  property  appropriated,  shall  be  paid  out  of  the  county 
treasury  till  the  sum  shall  have  been  levied  and  collected  as  provided 
in  the  next  section  of  this  act.  tl 

(9.)  Seo.  IX.     That  the  county  commissioners  shall  make  an  equit-  ^fP^^ 
able  apportionment  of  the  costs,  expenses,  cost  of  construction,  fees  and  ®  ■*'°** 
compensation  for  property  appropriated,  which  shall  accrue  and  be  as- 
seftsed  and  determined  under  this  act,  among  the  owners  of  the  land 
benefited  by  the  location  and  construction  of  such  ditch^  drain  or  water 

(a)  Repealed.   Supplied,  Sap.  818. 
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ooorsd,  in  proportioii  to  the  benefit  to  each  of  them  through,  along  the 

line,  or  in  the  vicinity  of  whose  lands  the  same  may  be  located  and  eon- 

stoucted  respectively;  and  the  same  may  be  levied  upon  the  lands  of 

iBfj  Mid  ooiieo-  the  owners  so  benefited,  in  said  proportions,  and  collected  in  the  same 

"^'  manner  that  other  taxes  are  levied   and  collected  for  county  pur- 

poses,  tl 
Acts ropeaied.  (10.)  SfiO.  X.    The  aot  entitled  "an  act  authorizing  the  trustees  of 

SwftQ*!  B.  8. 888.  townships  to  establish  water  courses  and  locate  ditches  in  certain  cases," 
passed  May  1, 1854,^  and  the  act  amendatory  thereto,  passed  April  14, 
1857,  and  the  original  act,  passed  February  24,  1853,  on  the  same  sub- 
ject, are  hereby  repealed:  Provided,  that  no  proceedings  had  or  com- 
menced under  any  law  repealed  by  this  act  shall  be  affected  by  such 
repeal.  U 

Sxo.  XI.    This  act  to  take  effect  from  and  after  its  passage. 


44  T.Stat.  112. 
61  T.  stilt.  861. 


An  Aot  to  Mithorlie  tho  mmldiig  roadi  and  drsitii  in  otrtain  easM. 
[PtamdJUmiry  8,1847.    46  voT.  Stat.  00.] 

(11.)  Sbo.  L  Be  U  enacted  by  the  General  Afaernhfy  of  the  StaU  of 
Ohio,  That  any  person,  persona,  or  company,  having  the  ownership  or 
wbo  nua  ertab-  po^s^^oi^  0^  ^^^  lauds,  lakes,  swamps,  quarries,  mines,  or  mineral 
uah  roads,  dndM,  beds  that,  by  mcaus  of  aicyacent  lands  belonging  to  other  persons  or 
^k£g  ^^niiMb  public  highway,  can  not  be  approached,  worked,  drained,  or  used  in  ihA 
•^  ordinary  manner  without  crossing  said  lands  and  highways,  may  be  au- 

thorized to  establish  roads,  drains,  ditches,  railways,  or  tunnels  to  said 
places,  in  the  manner  herein  provided. 

(12.)  Seo.  II.    The  party  desiring  to  make  such  improvement  shall 
The  petition  to  fil^  A  petition  therofor  with  the  commissioners  of  the  county  where  the 
^Mn.  oS"*"***"  P'®*^'*®*  ^^  situated,  setUng  forth,  in  detail,  the  proposea  work,  and 
the  situation  of  the  a^oining  lands,  accompanied  by  a  bond,  to  the  sat- 
isfaction of  the  county  auditor,  and  made  payable  to  him,  conditioned 
to  pay  the  expenses  of  the  committee  of  view  or  review,  as  hereinafter 
provided.^ 
vieven,    notka,      (13.)  Sec.  III.    The  commissioners  of  the  county,  on  the  filing  of 
and  report.  g^^  petition  and  bond,  and  at  their  first  meeting  thereafter,  diall  ap- 

point a  committee  of  view,  and  fix  their  compensation  per  day,  to  be 
composed  of  not  less  than  three,  nor  more  than  five  judicious,  disinter- 
ested persons,  to  meet  on  the  premises  on  a  day  named,  within  one 
month  from  the  date  of  their  appointment,  and  by  examination  and  in- 
spection, determine  whether  the  proposed  improvement  le  necessary  to 
the  ordinary  working,  occupation  and  beneficial  use  of  said  grounds, 
swamps,  ponds,  low  lands,  mines,  or  mineral  beds;  and  if  so,  said  com- 
mittee shall  proceed  to  lay  out  and  establish  the  same,  of  a  width  not 
exceeding  sixty  feet,  and  in  such  a  manner  as  to  do  as  little  injuir  as 
practicable,  and  shall,  furthermore,  fix  and  assess  the  amount  of  dam- 
ages which  any  proprietor  of  adjacent  lands  will  be  likely  to  sustiun,' 
and  report  and  return  the  same,  with  all  their  proceedings,  to  the 
county  auditor,  within  ten  days  from  the  time  when  said  appointment 
shall  be  completed;  but  before  said  committee  shall  proceed  to  said  ex- 
aminations, they  shall  be  satisfied  that  three  weeks*  notice,  setting  forth 

1  See  note  nnder  the  first  section  of  this  Chapter.  See  also  the  ease  of  Com  ▼.  Wkil9, 
9  Ohio  St.  Rep.  228,  for  a  deoision  nnder  said  aot  of  May  1, 1854;  but  as  the  deoiiion 
does  not  illustrate  any  provision  of  the  present  statute,  a  note  of  it  is  omitted. 

3  See  further  as  to  the  petition,  post  seo.  (19)  of  this  Chapter. 

8  See  further  as  to  assopsmont  of  damages,  and  suit  therefor,  etc.,  post  see.  (20)  and 
(21)  of  this  Chapter. 

(a)  Repealed.    Supplied,  Sup.  SU* 
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the  time  and  place  thereof,  has  been  published  in  some  newspaper  in 
general  ciroalation  in  the  proper  county,  prior  to  the  day  ^ed  upon  by 
file  commissioners. 

(14.)  Sso.  lY.    At  the  next  meeting  of  the  county  commissioners,  Prooeediiigt  of 
after  the  return  of  the  committee  is  received,  said  commissioners  shidl  S^SS^lJ^rt, 
proceed  to  consider  the  subject,  and  if  they  shall  be  of  opinion,  taking  review,  etc 
mto  view  the  public  as  well  as  private  interests,  that  said  improvements 
would  be  advanta^ous  and  desirable,  they  shall  fix  the  same  in  the 
manner  described  m  the  petition  and  report,  and  cause  a  copy  of  said 
description  and  record  to  be  made  out  for  the  benefit  of  the  party  pray- 
ing therefor,  unless  either  party  shall,  ten  days  before  said  meeting  of 
the  commissioners^  file  a  petition  ibr  a  committee  of  review  and  re- 
assessment. 

(15.)  Seo.  Y.  In  case  a  petition  for  review  is  filed,  as  aforesaid,  the  Bond  to  be  j 
party  filing  the  same  shall  file  a  bond,  as  aforesaid,  for  the  payment  of  ^  '•'*^' 
the  expenses  of  said  committee,  and  the  same  shall  be  appointed  and 
act,  in  all  respecto,  in  the  manner  pointed  out  for  the  committee  of  view, 
and  on  return  and  report  of  their  proceedings  of  review,  the  commis- 
sioners shall  take  the  same  action  as  in  the  case  of  the  committee  of 
view. 

(16.)  Seo.  YI.  The  party  praying  for  said  improvement,  shall  cause  Petitionen  toiMj 
the  final  report  of  the  couonission^rs  to  be  recorded  in  the  record  of  '■■"■""^•"*»  •***• 
deeds,  and  shall  pay  or  tender  to  each  of  the  parties  reported  to  be  in- 
jured as  aforesaid,  the  full  amount  of  money  assessed  by  said  commit- 
tee of  view  or  review,  before  entering  upon  the  premises  in  order  to 
complete  said  works;  and  if  the  same  shall  be  received,  it  shall  be  in 
full  of  said  damages,  but  if  it  shall  not  be  received,  it  «hall  be  d^os* 
ited  with  the  county  treasurer,  for  the  use  of  the  party  injured. 

(17.)  Seo.  YII.     The  party  Hfdsing  said  award  and  tender,  shall  J^JjJ  *»  ^^ 
not  be  debarred  his  action  at  law  for  damages,  in  the  proper  courts,  but  ^^*^* 

unless  a  larger  amount  is  recovered  than  the  tender  i^oresud,  or  other- 
wise, the  plaintiff  shallpay  his  own  costs. 

(18.)  Seo.  YIII.     Works  constructed  under  the  provisions  of  this  semedyibriiutuy 
act,  shall  be  entitied  to  the  benefit  of  all  laws  for  the  protection  of  *<>  drminf,  etc 
railways  and  canals  in  this  state. 

An  Act  to  amend  the  act  entitled  "  an  act  to  aotliorise  the  making  of  roads  and 
drains  in  certain  oae^s/'  passed  Febraaiy  8, 1847. 

[Ptetad  JToroft  8, 1850.    4S  vol auo.  4B.}\ 

(19.)  Seo.  I,  Be  U  enacted  hy  the  General  Assembly  of  the  State  Requisites  or  pe- 
of  Ohxoy  That  every  petition  filed  witii  the  coimty  commissioners,  un-  ^<«  «»d«  •«>• 
der  the  law  to  which  t^is  is  an  amendment,  shall  set  forth  the  names 
of  all  persons  interested  (if  known  to  the  petitioner),  as  well  those 
whom  it  is  supposed  will  be  benefited  as*  those  who  will  be  injured  by 
the  proposed  improvement,  and  the  notice  required  by  the  third  section 
of  said  act  shall  also  set  forth  the  names  of  .all  t^o  persons  interested, 
as  fully  as  the  same  are  stated  in  said  petition. 

(20.)  Seo.  II.  Whenever  any  committee  appointed  by  the  commis-  Assessment  and 
sioners,  either  of  view  or  review,  shall  determine  tiiat  the  proposed  im-  JfiSJ^"*^^  ®' 
provement  is  necessary,  and  shall  lay  out  and  establish  the  same,  and 
shall  find  that  damages  will  be  sustained  by  any  proprietor  or  occupant 
of  any  adjacent  lancb,  and  the  amount  which  they  will  respectively  sus- 
tain, said  committee,  either  of  view  or  review,  shall  then  determine  the 
proportion  of  said  damages  which  shall  be  paid  by  each  of  the  proprie- 
tors of  the  ad[jaoent  lands,  having  strict  regard  to  the  benefits  which 
they  will  receive,  and  the  award  so  made  shall  be  held  as  conclusive 
upon  each  of  the  parties  charged  with  such  payment. 
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Aitt  ttawdbr.  (21.)  Seo.  III.     When  any  petitionee  shall  have  paid  oyer  or  de- 

posited the  full  amount  of  all  the  damages  so  assessed,  and  after  the 
improvement  is  finished  in  conformity  with  the  details  of  the  work  as 
set  forth  in  the  petition,  and  in  the  manner  contemplated  by  the  view- 
ers or  reviewers,  such  petitioner  may  bring  suit  in  any  court  of  com- 
petent jurisdiction,  and  recover  from  each  party  the  amount  with  which 
he  stands  charged  by  said  award :  Provided  he  has,  before  the  com- 
mencement of  such  suit,  made  demand  of  such  sum  upon  the  party  so 
charged  by  said  award, 
itopdr  of  drains,  (22.)  Sbo.  IY .  Whenever  it  may  be  necessary  to  repair  such  work, 
c^Mjadpajment  ^j^y  ^^^  ^f  ^^  persous  benefited  by  it  may  cause  such  repairs  to  bo 
made,  and  may  compel  contributions  from  each  person  benefited,  on  the 
basis  of  the  award,  the  just  and  fair  price  of  such  repairs. 


CHAPTER  40. 


ELECTIONS. 


naoToif  or  pimBiira  a>b  tiob  nMsawan, 
■BonoN 

1.  Proclamation  of  soTemor. 

2.  Where  to  Tote  for  electors.— Number  of 

eloctors.— Election!  how  oondacted.— 
sheriflb  to  glre  notice.— Who  ineligible 
as  elector. 

8, 4.  Duty  of  Judges  of  election  and  sheriff  as 
to  poll  books.— Penalty. 

6.  When  and  how  poll  books  opened.— Ab- 
stract.—Certificates  to  each  elector.— 
PnbUcation. — Election  bj  lot. — Poll 
books  suttloot  to  inspection. 

6.  Electors  to  meet  at  seat  of  goremment  and 

elect. 

7.  Penalties  Ibr  neglect  of  duty,  etc 

8, 9, 10.  Proceedings  of  elector  and  goremor 

when  met. 
11.  Sherifb*  fees,  and  how  paid.— Fees  to  be 

paid  by  treasurer  of  state. 
IS.  Compensation  of  electors,  and  how  paid, 

unless,  etc 
IS.  Compensation  of  Jndges,  olicki  of  elaotions 

and  clerks  of  court. 

14.  When  to  Tote  for  electors. 

oKinaui.  xucnom. 

• 

15.  Officers  to  be  elected,  etc 

16.  Election  districts,  etc. 

17.  Ballot  boxes  to  be  prorided  by  sheriff;  etc 

18.  Sheriff  shall  Issue  proclamation. 

19.  Opening  and  dosing  of  the  poUs. 

50.  Substitutes  for  Jufl^  and  clerks.— Their 

oaths. 

51.  Penalty  for  reftising  to  serve 

52.  The  ballot. 

23.  Judges  to  reoelTe  Toto,  etc 

24.  Poll  books  to  be  attested,  and  votes  oonnted. 

25.  How  Totes  counted. 

26.  Duty  of  clerks. 

S7,  28,  29.  Fraudulent  TOtec 

30.  Enumeration  of  votes. 

81.  Form  of  poll  books. 

32.  Disposition  of  poll  books  after  canvassing. 

83.  Duty  of  clerk  of  common  pleas  as  to  open- 

ing returns,  etc. 

84.  Proeident  of  senate  to  open  and  publish  re- 

turns, etc.— Further  duties  of  clerks  and 


oonoN 
85.  Election  of  congressmen. 
.86.  Further  duties  of  clerks  of  common  pleas. 
87.  Governor  and  secretary  of  state  to  open  re- 
turns, etc,  when  legislature  not  m  sss- 

sion. 
38.  When  retoms  to  ssoi«tai7*s  oiBce  shall  ba 

used. 
89.  Tie  votes  for  congressmen  to  ba  decided  by 

lot.— Governor  to  certify. 
40.  9y  whom  returns  of  votes  for  state  oflloers 

opened  and  counted,  etc 
4L  Vacancies  in  reprssentative  to  congress  and 

general  assembly ;  how  filled. 
4^  How  rotums  shall  be  made  to  secretary  <tf 

sUte. 
43.  Votes  to  be  canvassed  by  secretary  of  state, 

44. 


Who  shall  act  in  case  of  vacant  or  absence 
of  derk  of  common  pleas. 

45.  Tie  votes  determined  l^  lot. 

46.  Error  in  noU  books. 

47.  In  case  of  two  or  mora  ooontles  In  one  dis- 

trict. 

48.  Vacancies  in  oflBoe  of  sheriff  or  coroner. 

49.  Proclamation  of  clerk  and  Justices.— 4Xni- 

tests. 
60.  Clerk  to  issue  certificate  of  election. 
51.  Penalty  for  corrupting  electors. 
6S.  Contests  of  senators  or  representatives. 

53.  Power  and  duty  of  Justices  in  contests. 

54.  Electors  only  may  contest. — Notice  and  ii^ 

relevant  testimony. 

55.  Contests  of  county  officers. 

56.  Contests  of  state  olBcm  and  Judges, 

57.  Trial  by  the  senate. 

58.  Testimony  may  be  written  w  oraL 

59.  Procedure  on  triaL 

60.  Fees  for  returning  poll  books 

61.  Penalty  for  neglect  of  duty. 

62.  How  fines  and  penalties  may  be  reooretsd. 

63.  When  returns  are  not  received  in  lime,  di* 

ty  of  secretary  of  state 

64.  Fees  of  sheriflii. 

65.  Fees  of  clerks. 

66.  When  canvassers  may  a4)oum,  etc 
07.  Acts  repealed. 

68.  Ofilcers  to  serve  at  elections.- Thrir  qmi> 

pensatlon. 

69.  Bepeallng  dansa. 
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70.  To  what  elections  subeeqnent  Motions  ^>-  91.  Candidates  or  three  of  their  fkiends  may  be 

pUcable.  preeent. 

71.  Bales  to  govern  Judges  of  election  as  to  res-  92.  Penalty  for  false  swearing ; 

idence,  etc.,  of  Toters.  93.  —Or  for  misconduct  by  officers  of  elections. 

72.  Where  and  how  elector  shall  Tote.  94.  Disqualification  of  persons   sentenced   to 

73.  Penalty  for  TOting  out  of  proper  townsh^  penitentiary  under  this  act. 

or  ^N^urd ;  95.  Prosecutions  to  be  by  indictment. 

74.  —Or  out  of  proper  county ;  96.  Fines,  where  paid. 

76.  —Or  Toting  twice ;  97.  This  act  to  be  given  in  charge  to  grand 

76.  —Or  Totinr    being  resident  of  another  jury. 

state;  98.  Bepealing clause. 

77.  —Or  voting,  knowing  of  disqualification ;  99.  Penury  in  obtaining  the  right  to  vote ;  or 

78.  79.  —Or  procuring  ilfogal  votes.  In  obtaining  naturalisation  papers. 

80.  Punishments  for  threats  and  bribery ;  100.  Punishment  for  unlawAilly  obtuning  pos- 

81.  —Or  deceiving  electors  who  can  not  read.  session  of  ballot  box  or  ballots ; 
88.  Form  of  oath  on  challenge.— Questions  as  101.  —Or  destroying  ballot  box; 

to  citizenship.— ^Natumised  citizens  to  102.  —Or  attempting  to  obtain  possession  of 

to  produce  certificates  Of  citizenship,  nn-  ballot  box  or  ballots ;  or  attempUng  to 

less,  etc.— Questions  as  to  residence  in  the  destroy  ballot  box. 

state.— As  to  residence  in  the  oonn^,  103.  Prosecutions  therefor. 

township  or  ward.— As  to  age,  etc  104.  Tote  of  persons  of  Aftioan  blood  to  be  re- 

88.  BeAising  to  answer,  vote  r^e^ed.  Jected. 

84.  Further  oath,  if  challenge  Is  not  with-  106.  Penalty  for  not  so  doing. 

drawn.  106.  Procurers,  aiders  and  advisers;  bow  pnn- 

86.  Other  testimony,  etc.— Yotats  moving  from  Ished. 

one  ward  or  township  into  another.  107.  Prosecutions,  etc,  therefor. 

86.  Duty  of  clerk,  on  challenge.  108.  Changes  of  election  predncta ;  how  made 

87.  Judges  to  challenge,  in  certain  oases.  109.  Who  to  canvass  votes  for  oomptzoUsr. 

88.  Duty  of  Judges,  as  to  ballot  boxes.  110.  His  bond. 

89, 90.  Penalty  for  fraudulently  putting  ticket  HI.  Subsequent  electkm  of  comptroller. 
In  ballot  box. 

SLBCT0B8  OF  PEESIDBNT  AND  VICE  PBESIDSNT. 

An  Aet  to  proylde  for  the  election  of  electors  of  president  and  yioe  president  of  the 

United  States. 

[Pamtdmd took qfiKlIVbniar^U,  1820.    29 vol BUU, 41,} 

(1.)  Section  I.  Beit  enacted  hy  the  General  Astemhlt/  of  the  State  of  Prodamation  of 
OhiOy  That  tke  governor  of  this  state,  sixty  days  previous  to  the  time  ff"^'"™**- 
provided  by  this  act,  for  the  election  of  electors  of  president  and  vice 
president  of  the  United  States,  shall,  by  proclamation  to  be  inserted  in 
one  of  the  newspapers  printed  in  each  county  in  this  state,  where  any 
such  paper  is  printed,  give  notice  of  the  time  of  holding  such  election, 
and  the  number  of  electors  of  president  and  vice  president  there  to  be 
chosen.  €1 

(2.)  Seo.  II.     That  the  qualified  electors  of  this  state  shall,  on  the  when  to  rote  for 
first  Pnday  of  November  next,  and  on  the  fifth  Friday  preceding  the  first  •!?°S?'  '""*'*' 
Wednesday  in  December,  in  every  fourth  succeeding  year,^  assemble  in  their  ° 
respective  townships,  at  the  usual  places  designated  for  holding  eloc-  Election,  bow 
tions,  and  proceed  to  elect  a  number  of  electors  of  president  and  vice  «>nducted. 
president  of  the  United  States,  equal  to  the  number  of  senators  and  sheriatogiveno- 
representatives  this  state  may  be  entitled  to  in  the  congress  of  the  Uni-  *^ 
ted  States ;  which  election  shall  commence  and  close  at  the  same  hours, 
and  be  conducted  in  the  same  manner,  and  of  which  the  sheriffs  of  the 
respective  counties  shall  give  the  same  notice  as  is  or  may  be  directed 
by  law,  for  electing  members  of  the  general  assembly  of  the  state ;  but  who  ineUgibie  as 
no  senator  or  representative  in  congress,  or  persons  holding  an  office  of  •lector, 
trust  or  profit  under  the  United  States,  or  any  director  of  the  bank  of 
the  United  States,  or  any  of  its  branches,  shall  be  eligible  as  an  elector 
of  president  and  vice  president,  b 

(3.)  Seo.  III.     That  it  shall  be  the  duty  of  the  jud^s  of  elections,  Du^  of  judges  of 
in  each  township,  forthwith,  after  the  close  of  the  elections,  to  seal  up  SarSpS^bo^ 
one  of  the  poll  bioks  of  the  election,  which  shall  be  carried,  within  three 
days  after  the  day  of  election,  to  the  sheriff  of  the  proper  county,  who 

1  Altered  to  the  Tnesday  next  after  the  first  Monday  in  NoTember.    See  sec.  (14) 
•f  this  Chapter. 

(a)  Bepealed.   Sup.  830.         (b)  Bopealed.   Supplied,  Sup.  830. 
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ehall  attend  the  two  days  next  succeeding  the  election,  at  the  seat  of 
justice  of  his  county,  for  the  purpose  of  receiving  poll  books  as  afore- 
Pttuoij.  said ;  and  if  the  judges  of  election,  or  any  one  of  them,  shall  fail  to  carry 

the  poll  book  as  aforesaid,  they  shall  forfeit  and  pay  to  the  state  the 
sum  of  one  hundred  dollars,  to  be  recovered  by  an  action  of  debt  before 
any  court  having  cognizance  thereof. 
Some.  (4.)  Sec.  IY.    That  the  sheriffs,  upon  Teeeiving  the  poU  books,  as 

aforesaid,  shall  adminbter  an  oath  of  affirmation  to  each  judge  who  shall 
deliver  said  poll  book,  that  he  was  a  judge  of  said  election,  and  shall 
indorse  a  oertifioate  of  having  administered  such  oath  or  affirmation,  on 
the  poll  book  or  packet  delivered  to  him,  and  shall,  moreover,  give  the 
judge  delivering  the  poll  book  a  receipt  for  the  same,  which  receipt  the 
judges  shall  file  with  the  clerk  of  the  proper  county ;  and  the  said 
sheriff,  on  the  receipt  of  the  poll  books,  shall  deliver,  or  cause  the  same 
to  be  delivered,  to  the  secretary  of  state,  at  hb  office,  within  eleven  days 
after  the  election,  under  the  penalty  of  one  thousand  dollars,  to  be 
recovered  as  is  provided  in  the  third  section  of  this  act. 
When  ud  bow  (5.)  Seo.  Y.  That  the  said  poll  books,  on  the  twelfth  day  aft«ir  the 
pou  books  opened,  election,  shall  be  opened  by  tiie  secretary  of  state,  m  the  presence  of 
the  governor  and  tne  aforesaid  sheriffs,  or  such  of  them  as  choose  to 
attend;  the  secretary  shall  cause  the  poll  books,  as  they  are  opened,  to 
Abstract.  be  read  aloud,  and  shall  make  out  a  fltir  abstract  of  the  names  of  the 

persons  voted  for,  and  the  number  of  votes  given  to  each;  and  the  gov- 
Oerdiiofttet  to       emor  shall  forthwith  make  out,  for  the  persons  having  the  greatest  num- 
Mch  elector.        ^ier  of  votes,  certificates  of  their  having  been  duly  elected  electors  of 
president  and  vice  president  of  the  United  States,  and  transmit,  by  spe- 
cial  messenger,  the  proper  certificate  to  each  person  so  elected,  and 
Pubiiceiion.         ghall  cause  me  election  of  electors  to  be  published  in  the  newspapers 
printed  at  the  seat  of  government ;  but  if  more  than  the  number  of  per- 
sons to  be  elected  have  the  greatest  and  an  equal  number  of  votes,  Uien 
the  election  of  those  having  such  equal  number  of  votes  shall  be  deter- 
Bieotioa  by  lot.     mined  by  lot,  to  be  drawn  by  the  secretary  of  state,  in  the  presence  of 
the  governor  and  sheriffs,  aforesaid ;  the  governor  shall  transmit  the 
proper  certificate,  and  cause  publication  to  be  made,  as  aforesaid ;  and 
Poll  booke  rai^ect  the  Said  poll  books  shall  be  kept  in  the  secretary's  office,  subject  to  the 
to  inepectioD.       inspection  of  uy  person  who  may  choose  to  examine  the  same,  a 
Etoeten  to  aeet      (6.)  Seo.  YL     That  the  electors  who  shall  be  chosen  as  afbresaid 
mentMldSct!**  dw^lj  at  twelvo  o'clock  on  the  day  which  is  or  may  be  directed  by  the 
congress  of  the  United  States,  meet  at  the  seat  of  government  of  this 
state,  and  shall  then  and  there  perform  the  duties  eigoined  upon  them 
by  the  constitution  and  laws  of  the  United  States. 
Pematiee  furn^^      (7.)  Seo.  YII.    That  the  several  persons  who  shall  be  appointed  to 
lect  ofdnty.eto.    couduct  the  election  of  electors  of  president  and  vice  president  of  the 
United  States  shall,  for  neglect  of  duty,  or  for  improper  conduct,  be 
liable  to  the  same  penalties  and  forfeitures  as  are  or  may  be  provided 
by  the  law  for  regulating  elections  in  this  state. 
Proceedings  of  (^0  ^^c.  YIII.     That  each  elector  of  president  and  vice  president 

«^*whS»  moL  ^^  ^^^  United  States  shall,  before  the  hour  of  twelve  o'clock,  on  the 
day  next  preceding  the  day  fixed  by  the  law  of  congress  to  elect  a 
president  and  vice  president  of  the  United  States,  give  notice  to  the 
governor  that  he  is  at  the  seat  of  government,  and  ready,  at  the 
proper  time,  to  perform  the  duties  of  an  elector,  and  the  governor  shall 
forthwith  deliver  to  the  electors  present  a  certificate  of  all  the  names 
of  the  electors;  and  if,  on  examination  thereof,  it  should  be  found  that 
one  or  more  of  said  electors  are  absent,  and  shall  fail  to  appear  beibre 
nine  o'clock  in  the  morning  of  the  day  of  election  of  president  and 
vice  president,  as  aforesaid,  the  electors  then  present  shall  immediately 

(a)  Bepealed.    Supplied,  Sap.  330. 
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proceed  to  elect,  by  ballot,  in  die  presence  of  the  goyemor,  a  person  or 
persons  to  fill  such  vacancy  or  vacancies  as  may  have  occurred  through 
the  nonattendance  of  one  or  more  of  the  electors, 

(9.)  Sbo.  IX.  That  if  more  than  the  number  of  persons  required  i 
",  the  vacancy  or  vacancies  as  aforesaid,  shiJl  have  the  greatest  and 
an  equal  number  of  votes,  then  the  election  of  those  having  such  equal 
and  highest  number  of  votes  shall  be  determined  by  lot,  to  be  drawn 
by  the  eovemor,  in  the  presence  of  the  electors  attending;  otherwise 
be  or  they,  to  the  number  required,  having  the  greatest  number  of 
votes,  shall  be  considered  eleeted  to  fill  such  vacancy  or  vacancies. 

(10.)  Sbo.  X.  That  immediately  after  8«ch  choioe  is  made,  in  man* 
ner  aforesaid,  the  name  or  names  of  the  person  or  persons  so  choseS) 
shall  ^^rthwith  be  certified  to  the  governor  by  the  electors  making  such 
choice,  and  the  governor  shall  cause  immediate  notice,  in  writing,  to  be 
given  to  each  and  every  of  the  electors  chosen  to  fill  such  vacancy  or 
vacancies,  as  aforesaid;  and  the  said  person  or  persons  so  elected  and 
notified,  and  not  the  person  or  persons  in  whose  place  he  or  they  shall 
have  been  chosen,  shall  be  electors,  and  shall  meet  the  other  electors 
at  the  same  time  and  place,  and  then  and  there  discharge  all  and  singu- 
lar the  duties  enjoined  on  him  or  them,  as  electors  as  ^resaid,  by  the 
oonstitution  and  laws  of  the  United  States  and  of  this  state. 

J  11.)    Seo.  XI.     That  the  dieri£&  of  the  different  counties  shall  Sheria*  §m  aai 
li  receive  for  his  services,  performed  under  this  act.  the  following  ^^^v^^ 
fees,  to- wit:  For  advertising  the  election  of  electors,  the  sum  of  fifty 
cents  for  each  township  within  his  county;  for  attending  %t  the  seat  of 
justice,  to  receive  the  township  returns,  the  sum  of  two  dollars;  for 
delivering  the  poll  books  to  the  secretary  of  state,  at  hii»  office,  the  sum 
of  two  dollars  for  twenty-five  miles'  travel,  to  and  from  the  seat  of  gov- 
ernment^ the  distance  to  be  estimated  ^m  their  respective  seats  of 
justice,  on  the  most  usual  route  to  the  seat  of  government;  which  fees  fi^j^jj^^ 
shall  be  allowed  by  the  auditor,  on  the  certificate  of  the  secretary  of 
state,  and  paid  bv  me  treasurer  of  state. 

(12.)  Seo.  XU.  That  each  and  every  elector  who  shall  attend  as  oompeoMtioB  of 
an  elector  at  the  seat  of  government  as  aforesaid,  shall  be  entitied  to  ^S^^  miie«i  ^ 
receive  Uiree  dollars  for  each  and  eveiy  day's  attendance,  and  three  dol- 
lars for  every  twenty-five  miles'  travel,  of  the  estimated  distance  by  the 
most  usual  route  from  his  place  of  residence  to  the  seat  of  govern- 
ment, and  the  like  sum  for  returning;  which  sum  shall  be  allowed  by 
the  auditor,  on  the  certificate  of  the  governor,  and  paid  by  the  treas* 
urer  out  of  any  moneys  in  the  treasury,  not  otherwise  appropriated: 
Provided,  however,  that  when  a  member  of  the  general  assembly  shall 
be  appointed  an  doctor,  he  shall  not  be  entitied  to  the  compensation 
Lerein  aUowed. 

(13.)  Sbo.  XIII.    That  the  judges  and  clerks  of  the  township  elec-  oonpraMtton  of 
tiODs  held  under  this  act,  and  the  clerks  of  the  different  counties,  shall  S^Sob^Si  ^ 
be  paid  the  like  eompensation  out  of  their  respective  county  treasuries,  oierkt  of  court, 
and  in  like  manner,  as  the^  are  entitied  to  for  similar  services  under 
and  by  virtue  of  the  act  entitied  '^  an  act  to  regulate  elections." 

An  Aet  to  amend  the  aet  entitled  '^  an  act  to  provide  for  the  election  of  eleeton  of 
preeident  and  vioe  preiident  of  the  United  States/'  passed  Febraary  16, 1820. 

(14.)  Seo.  I.    BeU  enacted  hy  Oie  Omeral  Atumhly  of  the  StaU  of  yrtym  tovoie  te 
OUo^  That  the  quUified  electors  of  this  state  shall,  on  the  first  Tues-  •!«)«<»• 
day  of  November  next,  and  ofi  the  Tuesday  next  after  the  first  Monday 
in  November  in  every  fourth  succeeding  year,  assemble  in  their  respeo- 
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tive  townBhips,  at  tke  osnal  places  designated  for  holding  elections,  and 
proceed  to  elect  a  number  of  electors  of  president  and  vice  president  of 
the  United  States,  equal  to  the  number  of  senators  and  representatives  in 
the  congress  of  the  United  States  to  which,  at  such  times  respectively, 
this  state  may  be  entitled;  which  election  shall  be  conducted  in  all  re- 
spects, except  as  to  the  day  on  which  the  same  shall  be  held,  in  accord- 
ance with  the  provisions  of  the  act  passed  February  fifteenth,  one 
thousand  eight  hundred  and  twenty,  entitled  "an  act  to  provide  for  the 
election  of  electors  of  president  and  vice  president  of  the  United 
States,''  and  with  the  provisions  of  law  now  in  force  with  regard  to  the 
elections,  so  far  as  the  same  may  be  applicable  to  such  election  of  elec- 
tors as  aforesaid,  a 

That  so  much  of  all  laws  or  parts  of  laws  as  conflicts  with  the  pro- 
visions of  this  act  is  hereby  repealed. 

GENIBAL  ELBOnON. 

An  Act  to  regulate  the  eleotion  of  state  and  oonntj  ofBoert. 

[ AuMi  Ifoy  3, 1862.    50  voL  Sfatf.  811.] 

OffloKitobedao-      G^-)  Seo.  I.     Be  it  enacted  hy  the  General  Auembhf  of  the  State 
*^  of  Ohioj  That  all  elections  hereafter  to  be  holden  for  governor,  lieuten- 

ant-governor, secretary  of  state,  auditor  of  state,  treasurer  of  state,  at- 
torney general,  judges  of  the  supreme  court,  judges  of  the  court  of 
common  pleas,  members  of  the  board  of  public  works,  probate  judge, 
clerk  of  th^  court  of  common  pleas,  sheriff,  coroner,  county  auditor, 
county  commissioners,  county  treasurer,  county  recorder,  county  sur- 
veyor, prosecuting  attoroay,  senators  and  representatives  to  the  general 
assembly,  judge  of  the  criminal  court  of  any  county,  and  representa- 
tives to  congress,  shall  be  held  and  conducted  in  the  manner  prescribed 
in  this  act.  b 
ikotkm  dMrioti,  (16.)  Seo.  II.  That  each  township  in  the  several  counties  shall 
*^  compose  an  election  district,  unless  such  township  is  now,  or  shall  here- 

after be  divided  bv  law,  into  more  districts  than  one;  the  election  to 
be  held  at  such  place  in  such  township  or  district,  as  the  trustees  in 
each  township  shall  direct;  and  each  ward  of  any  city  that  is  or  may 
be  divided  into  wards,  shall  compose  an  election  district;  the  elections 
therein  to  be  held  at  such  places  as  the  members  of  the  city  council  for 
their  respective  wards  shall  direct;  and  in  all  elections  holden  under 
this  act  they  shall  serve  as  judges,  and  perform  the  duties  required  of 
township  trustees  in  like  cases. 
BeUoiboxMtobe  (17.)  Seo.  III.  That  the  sheriffs  of  the  several  counties  shall  cause 
go^ed  iqr  ■ber-  ^  ^  provided  at  the  expense  of  the  county,  a  ballot  box  for  each  town- 
ship and  election  district  which  may  be  destitute  of  the  same;  and 
cause  it  to  be  deposited  with  the  township  clerk,  whose  duty  it  shall  be 
to  preserve  the  same  for  the  use  of  the  elections,  and  carry  said  ballot 
box  with  a  copy  of  the  laws  containing  this  act,  to  the  place  or  places 
of  holding  elections  in  his  township,  as  often  as  it  may  be  necessary  to 
meet  and  vote  for  officers  under  thb  act. 
Sheriff  ihiJi  iMoe  (IB.)  Seo.  IY.  That  it  shall  be  the  duty  of  the  sheriff,  and  he  is 
,._..,__  iiereby  required,  fifteen  days  at  least  before  the  holding  of  any  general 
election,  or  ten  days  before  the  holding  of  any  special  election,  to  give 
public  notice  by  proclamation,  thoughout  his  county,  of  the  time  of 
holding  such  elections,  and  the  number  of  officers  at  that  time  to  be 
chosen,  ^  one  copy  of  which  shall  be  posted  up  at  each  of  the  pl&ces 

1  Where  a  yaoanoy  oooarred  in  the  office  of  probate  judge  of  Pickaway  coontj  moi« 
than  thirty  dayi  before  the  next  annual  election  at  which  a  probate  judge  for  th« 
(a)  Repealed.   SappUed,  Sup.  330.  (jb)  Bepealed.    Bnpplied,  Sop.  832. 
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where  the  elections  are  appointed  to  be  holden,  and  inserted  in  some 
newspaper  published  in  the  county,  if  any  be  published  therein. 

riQ.")  Sec.  Y.     That  at  all  elections  to  be  holden  under  this  act,  the  ^Sf^&T^iif^ 
polls  snail  be  opened  between  the  hours  of  six  and  ten  in  the  morning  ^         ^^'^ 
and  closed  at  six  in  the  afternoon,  of  die  same  day. 
SecVI.! 

(20.)  Sisa  Yll    That  if  either  of  the  trustees,  common  oouncilmen,  or  ai  unanded  and 
clerk  of  any  township,  shall  fail  to  attend  at  the  time  and  place  of  holding  ^JL^^  ^F^ 
elections,  or  if  either  of  them  should  be  a  candidate  for  state  or  county  ^jteSta^  fer 
office,  then  it  shall  be  the  duty  of  the  electors  present  to  choose,  viva  voce,  jodffM.aadototki; 
suitable  persons  ([as  the  case  may  require),  bavins  the  qualifications  of 
electors,  to  act  as  judges  or  clerk  (as  the  case  may  be),  of  the  election;  and, 
previous  to  any  votes  being  received,  such  judge  and  clerk,  not  bein^  a 
trustee  or  clerk  of  the  township,  shall  ti^  an  oath  or  affirmation,  which 
may  be  administered  by  a  justice  of  the  peace,  trustee,  or  clerk  of  the  town- 
ship, in  the  following  form:  "You,  A.  b.,  do  solemnly  swear  (or  affirm,  as  Thrfrcaik. 
the  case  may  be),  that  you  will  perform  the  duties  of  ludse  or  clerk  of  this 
election  fas  the  case  may  be),  according  to  law  and  the  best  of  your  abili- 
ties; ana  that  you  will  studiously  endeavor  to  prevent  fraud,  deceit,  or 
abuse,  in  conducting  the  same."  d 

(21.")  Seo.  yni.  That  if  any  trustee,  common  councilman  or  town-  Pwititytentei. 
ship  clerk,  shall  revise  to  discharge  the  duties  imposed  by  law,  or  if  toMrfi». 
those  who  may  be  chosen  to  act  in  their  stead,  shall  revise  to  act,  the 
person  so  offending  shall  forfeit  and  pay  a  sum  not  exceeding  ten  dol- 
lars, for  the  use  of  the  county  in  which  he  or  they  may  reside,  to  be 
recovered  with  costs,  before  any  justice  of  the  peace  of  the  township, 
in  an  action  of  debt. 

(22.)  Seo.  IX.  That  each  elector  shall  in  full  yiew,  deliver  to  one  Thtbtfiot. 
of  the  judges  of  the  election,  a  single  ballot  or  piece  of  paper,  on 
which  shall  be  written  or  printed  the  names  of  the  persons  voted  for; 
with  a  pertinent  designation  of  the  office  which  he  or  they  may  be  in- 
tended to  fill  > 

(23.^  Seo.  X.  That  the  judge  to  whom  any  ticket  shall  be  deliy-  jodgag  to  nodn 
ereii,  snail  upon  the  receipt  thereof,  pronounce  with  an  audible  voice,  ^ou,  •to. 
the  name  of  the  elector;  and  if  no  objections  be  made  to  him,  and  the 
judge  be  satisfied  that  the  elector  is  a  citizen  of  the  United  States,  and 
legally  entitled,  according  to  the  constitution  '  and  laws  of  this  state  to 
Yote  at  the  election,  he  shall  immediately  put  the  ticket  in  the  box, 
without  inspecting  the  names  written  thereon;  and  the  clerks  of  the 
election  shall  enter  the  name  of  the  elector  and  number  in  the  poll 
books,  agreeably  to  the  form  pointed  out  in  the  eighteenth  section  of 
this  act. 

(24.)  Seo.  XI.  That  at  the  close  of  the  polls,  the  poll  books  shall  Pon  booki  to  bo 
be  signed  by  the  judges,  and  attested  by  the  clerks;  and  the  names  Jj^jjjj,*^ ^'^^ 

ooDBtitiitionol  term  was  also  to  be  choBen,  and  the  sheriff,  in  his  proclamation  giving 
notioe  of  said  election,  failed  to  give  notice  that  a  probate  judge  would  be  chosen  to 
fill  the  unexpired  term,  but  merely  gave  notice  that  one  probate  Judge  for  said  county 
would  be  chosen,  without  more,  and  the  voters  cast  their  ballots  for  probate  judge 
without  indicating  whether  for  the  unexpired  term  or  for  the  constitutional  term : 
It  was  held,  1.  That,  under  sections  7  and  13  of  article  4,  and  section  4  of  the  schedule 
of  the  constitution,  and  sections  (18)  and  (22)  of  this  act,  such  election  of  probate 
judge  was  not  void  for  uncertainty.  2.  That  such  election  did  not  embrace  both  tha 
offices  which  should  have  been  voted  for  at  that  time.  8.  That  the  judge  thus  elected 
Bust,  by  reasonable  intendment,  be  held  to  hare  been  elected  for  the  fill,  and  not  for 
the  imtacpvred  term.     The  StaH  tx  rel.  Attorney  General  v.  OogeweU,  8  Ohio  St.  Bep.  S20. 

1  Repealed  and  supplied  by  seo.  (69)  and  (68)  of  this  Chapter* 

S  See  note  preceding  page, 

SSee  note  1,  under  the  first  section  of  the  fifth  article  of  the  constitution,  and 
•nder  section  (104)  of  this  Chapter. 

If  a  lawful  vote  be  refused  oy  the  judges  of  the  election,  an  action  therefor  will 
U«,  without  proof  of  express  malice.    Jeffrie  v.  Aniuny  el  al.,  11  Ohio  Rep.  872. 
(o)  Modified.   Snp.S31.8S2. 
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^herein  contained  sliall  be  counted,  and  the  number  set  down  at  the 
foot  of  the  poll  books,  in  the  manner  hereinafter  provided  in  the  form 
of  the  poll  books. 

EowTotMcooBi-  (25)  Seo.  XII.  That  after  the  poll  books  are  rigned  in  the  manner 
hereinafter  contained,  in  the  form  ii  the  poll  boolu,  the  ballot  boxes 
shall  be  opened  and  the  ballots  or  tickets  therein  contained  shall  be 
taken  out  one  at  a  time,  by  one  of  the  judges,  who  shall  read  distinctly, 
while  the  ticket  remains  in  his  hand,  the  name  or  names  therein  con- 
tained, and  then  deliyer  it  to  the  second  judge,  who  shall  examine  the 
same  and  pass  it  the  third  judge,  who  shall  string  it  on  a  thread  and 
carefully  preserve  the  same;  the  same  method  shall  be  observed  in  re- 
spect to  each  of  the  ticketo  taken  ont  of  the  ballot  box,  until  the  num- 
Mr  taken  out  of  the  ballot  box  is  equal  to  the  number  of  names  in  the 
poll  books. 

Dntyc/^fljki.  ^26.)  Seo.  XIII.  That  the  clerks  shall  enter  in  separate  columns, 
unaer  the  names  of  the  persons  voted  for  as  hereinafter  provided  in  the 
form  of  the  poll  books,  all  the  votes  so  as  aforesaid  read  by  the  judges. 

FrMdaimt  TotM.  (27.)  Seo.  XIV.  That  whenever  two  or  more  ballots  are  found 
folded  or  rolled  together,  it  shall  be  conclusive  evidence  of  their  being 
fraudulent. 

(28.)  Seo.  XT.  That  if  a  ballot  should  be  found  to  contain  a 
greater  number  of  names  for  any  one  office,  than  the  number  of  per- 
sons required  to  fill  that  office,  it  shall  be  considered  fraudulent  as  to 
the  whole  of  the  names  designated  to  fill  such  office,  but  no  further. 

(29.)  Seo.  XYI.  That  a  ballot  shall  not  be  considered  fraudu- 
lent for  containing  a  less  number  of  names  than  are  authorized  to  be 
inserted. 

ibuMntioiiof        (30.)  Seo.  XYII.    That  after  the  examination  of  the  ballots  shall 

'^"  be  completed,  the  number  of  votes  for  each  person  shall  be  enumerated 

under  the  inspection  of  the  judges,  and  set  down  as  hereinafter  pro- 
vided, in  the  form  of  the  poll  books,  and  be  publicly  proclaimed  to  the 
people  present. 
cTpon  (31.)  Sec.  XYIII.    That  the  following  shall  be  the  form  of  the 

poll  books  to  be  kept  by  the  judges  and  clerks  of  elections  held  uider 
this  act: 
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Poll  Book  of  the  election  held  in  the  township  of » in  the  coun^r  of •. 

on  the daj  of ',  in  the  year  of  our  Lord,  one  thousand  eight  hnndraa 

and .    A.  B ,  C  Dn  and  £.  F^  Judges,  and  J.  K.  and  L.  H..  Clerks  of  said  eleo* 

tion,  were  severally  sworn,  as  the  law  directs,  previous  to  tneir  entering  on  th« 
daties  of  their  respectire  offices. 


Namber  and  Dunes  of  El^ctocf. 


No.l, 
No.  2, 


A.  B. 
0.  D. 


Namber  and  naniM  of  Beefcora. 


No.  8. 
Nai. 


B.?. 

G.H. 


It  k  haraby  <Mrtifl6d  that  the  number  of  aleoton  At  t 
AttMt: 


I 


A.B.,) 
CD.,} 


JiklgBaof 


layMLjooH    t 


■ayujo-ow 


•W10A.JO-OK 


•w^ftflO'OK 


tey)A  JO  -OK 


•ae^oA  JO 'OH 


JO  -ON 
•«»>^jo-ow 


J»oK 


JO -OH 


•w^oA  JO  -o^  I  -a 


•aejOA  JO  -OK 


Ljo«on 


•M90A.JO*OM 

'  •■eiOA  JO  -Oji 


•ge^oA  jo-OK 


•WHOA  JO  'OK 


•ff 


JO  OM  I  -8 


•■••WkP-Wl  -X 


JO  ©Hi -a 


"•oaJ^-omI-A 


JO  onI  • 


-«no4jo-ojiT 


•s»)0A  JO  O^ 


^jo  OK 


•wyu  JO  ON  I 


•ge^oA  jo-oN 


JO'okI 


jojokI 
JO  OK  1 


JO  OK  I  -Q 
JO  OK  I  -H 


jojoK|_ 
JOJOkI 


JO  "OK 


jojou. 


'ggyu  JO  OK 


JO  OK 


•■»y>AJ0  0K 


JO  OK 


JO  OK 


iim 


^JOOK 
ip-oKl 


Uratenant  Govemov. 


Seeiietaiy  of  Stettb 


Treasoier  of  State. 


Jqd(e  of  the  Sapiiina  Oeoil. 


Boaxd  of  Poblio  Weeks. 


ir^ifiiwuttTii 


I!| 


General  AMnnbty. 


Judge  el  tka  OeuH  efOwMik  PlB«h 


Probate  Jadge. 


Oleik  of  the  Oowt  of  OoMiMft  PliM. 


Sheriff: 


Ooroner. 


Coaatjf  AaiMer. 


Oogamy  Oommiminnar. 


Ooonty 


Oooik^Reeords. 


Coanty  Suffejor. 


PioeoeutiDg  Attorney. 


Jadge  of  Goanty,  or  other  Ooorti  eve- 


J 82.)  Sbo.  XIX.    Thai  after  eanyassmg  tbe  votes  in  the  manner  afore-  VMtOfmttpti 
,  Hm  jadfOB  before  they  disperse,  shall  pat  under  corer  one  of  the  poll  ^nSif^^  *** 
books,  seal  me  same,  and  direct  it  to  the  derk  of  the  court  of  conmion 
Tdeas  of  the  county  where  the  return  is  to  be  made*  and  the  poll  book  thus 
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sealed  and  directed,  shall  be  conveyed  by  one  of  the  judges,  to  be  de* 
tennined  by  lot,  if  they  can  not  agree  otherwise,  to  the  clerk  of  the 
court  of  common  pleas  of  the  county,  at  his  office,  within  two  days  from 
the  day  of  the  election;  and  the  other  poll  book,  where  the  same  is  not 
otherwise  disposed  of  by  this  act,  shall  be  deposited  with  the  township 
clerk,  or  clerk  of  the  election  district  (as  the  case  may  be),  within  threo 
days  from  the  day  of  the  election,  there  to  remain  for  me  use  of  the 
persons  who  may  choose  to  inspect  the  same. 
Dvtj  of  dark  of  (33.)  Sec.  STx.  That  on  the  sixth  day  after  the  election  (or  sooner, 
^"ISenfir*"^  ^  ^^**®  *^^  *^®  returns  shall  be  made),  ihe  said  clerk  of  the  court  of 
common  pleas,  taking  to  his  assistance  two  justices  of  the  peace  of  the 
proper  county,  shall  proceed  to  open  the  several  returns  which  shall 
have  been  made  to  his  office,  and  to  make  abstracts  of  the  votes  in  the 
following  manner:  the  abstracts  of  votes. for  governor,  lieutenant  gov- 
ernor, secretary  of  state,  auditor  of  state,  treasurer  of  state  and  attor- 
ney general,  snail  be  on  one  sheet;  and  being  certified  and  signed  by 
the  justices  and  clerks,  shall  be  deposited  in  the  clerk's  office,  and  a 
copy  thereof,  certified  under  the  official  seal  of  said  clerk,  shall  be  in- 
'  dorsed  and  directed  to  the  president  of  the  senate,  and  forwarded  im- 
mediately to  the  seat  of  government  by  mail ;  and  the  clerk  aforesaid 
shall  make,  out  another  certified  copy  of  the  abstract  of  votes  for  the 
governor,  lieutenant  governor,  secretary  of  state,  auditor  of  state,  treas- 
urer of  state  and  attorney  general  as  aforesaid,  directed  to  the  president 
of  the  senate,  and  deliver  the  same  to  a  member  of  the  general  assem- 
bly, to  the  end  that  the  same  may  be  conveyed  to  the  president  of  the 
senate,  at  the  seat  of  government;  and  said  clerk  shall  respectively  in- 
dorse on  the  envelop,  on  outside  of  each  duplicate,  '^  certificate  of  the 
votes  for  governor,  lieutenant  governor,  secretary  of  state,  auditor  of 
state,  treasurer  of  state  and  attorney  general"  (either  or  all,  as  the  case 
may  be),  and  the  name  of  the  county  in  which  said  votes  are  given,  a 
Pnridfliit  of  ten-  (34.)  Sso.  XXI.  That  the  president  of  the  senate  shall,  during  the 
J^^**P^JJJjJ  first  week  of  the  session  of  the  general  assembly,  open  and  publish  the 
•to.  abstracts  of  votes  by  him  received,  in  conformity  with  the  provisions  of 

the  third  section  of  the  third  article  of  the  constitution  of  this  state; 
FurtiMr  dutiM  of  and  the  abstracts  of  votes  for  governor,  lieutenant  governor,  secretary 
oiark  uidjiMtioM.  ^f  gtate,  auditor  of  state,  treasurer  of  state,  attorney  general,  judges  of 
Ike  supreme  court,  judges  of  the  court  of  common  pleas,  members  of 
the  board  of  public  work^  probate  judges,  clerks  of  the  courts  of  com* 
mon  pleas,  sheriffs,  coroners,  county  auditors,  county  treasurers,  county 
commissioners,  county  recorders,  county  surveyors,  prosecuting  attor- 
neys, senators  and  representatives  to  the  general  assembly,  judge  of 
such  county  court  as  are  now  or  may  hereafter  be  established  in  any 
counties  of  this  state,  and  representatives  to  congress,  shall  be  made  oo 
one  sheet;  and  being  certified  and  signed  (in  the  same  manner  as  in  case 
of  abstracts  of  votes  for  the  officers  named  in  the  twentieth  section  of 
this  act),  shall  be  deposited  in  the  said  clerk's  office ;  and  a  copy  thereof 
certifiea  as  aforesaid,  shall  be  immediately  inclosed,  indorsed  and  for- 
warded to  the  secretary  of  state.  In  making  the  abstracts  of  votes 
aforesaid,  the  justices  and  clerk  shall  not  decide  on  the  validity  of  the 
returns  aforesaid,  but  shall  be  governed  by  the  number  of  votes  stated 
in  the  poll  books;  but  no  paper  shall  be  received  as  a  poll  bock  of  any 
township  or  other  election  district,  unless  delivered  at  the  clerk's  office 
by  one  of  the  judges  of  the  election  held  in  such  township  or  election 
district, 
^cf  00&.  (35.)  Sbo.  XXn.  That  on  the  second  Tuesday  of  October,  eighteen 
hundred  and  fifty-two,  and  at  every  period  of  two  years  thereafter,  the 
electors  of  each  congressional  district  that  now  is  or  which  shall  here- 

(a)  Bepeal«d.    Supplied,  Sdp.  88S. 
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after  be  laid  off  and  established,  shall  vote  for  a  snitable  person  or  per- 
sons to  represent  this  state  in  the  congress  of  the  United  States,  for  the 
term  of  two  years,  to  commence  on  the  fourth  day  of  March  next 
thereafter. 

(36.)  Sbo.  XXni.  That  the  clerk  of  the  court  of  common  pleas  Fnrtiw ^ttojor 
in  each  county,  to  whose  office  a  return  of  votes  shall  be  made  under  Jjgjj^  «f  »™™o» 
the  proyisions  of  this  act,  shall,  in  addition  to  the  copy  required  to  be 
forwarded  to  the  secretary  of  state,  by  the  twenty-first  section  of  this 
act,  make  out,  irom  the  returns  in  his  office,  a  separate  abstract  of  votes 
for  governor,  lieutenant  governor,  secretary  of  state,  auditor  of  state, 
treasurer  of  state,  attorney  general,  members  of  the  board  of  public 
works,  judges  of  the  supreme  court,  and  representatives  to  congress, 
which  he  shall  seal  and  direct  to  the  secretary  of  state,  and  indorse  on 
the  outside  or  cover  thereof,  the  following  words:  '^Abstract  of  votes 
for  (the  officers  in  this  section  named,  naming  such),  returned  to  the 
clerk's  office  of  (inserting  the  name  of  the  county) ;"  and  the  clerk 
shall  sign  his  name  thereto ;  and  it  shall  be  the  du^  of  the  clerk  to 
forward  such  abstract  to  the  secretary  of  state,  within  twenty  days  af- 
ter such  election,  a 

(37.)  Seo.  XXIY.     That  within  ten  days  after  the  first  day  of  De-  OorwnoruidMo- 
cember,  next  after  such  election,  the  governor  and  secretary  of  state,  ^S^tS^SlJJta^ 
in  the  office  of  the  secretary  of  state,  in  the  presence  of  the  auditor  of  wben  legiBiaton 
state  and  attorney  general,  shall  open  the  returns  made  to  the  secretary  «»*>**■■•■■*<»• 
of  state,  for  members  of  the  board  of  public  works,  judges  of  the  su- 
preme court,  and  representatives  to  congress;  and  if  it  shall  appear 
that  returns  have  been  received  £rom  all  the  counties,  agreeable  to  the 
provisions  of  this  act,  the  governor  and  secretary  of  state  shall  forth- 
with proceed  to  ascertain  the  number  of  votes  given  to  the  different  per- 
sons for  the  office  of  board  of  public  works,  for  the  office  of  judge 
of  the  supreme  court,  and  for  representatives  to  congress  in  each  con- 
gressional district. 

(38.^  Sbo.  XX  Y.    That  if  such  return  shall  not  have  been  received  whan  ntanu  to 
from  all  the  counties  as  aforesaid,  and  abstracts  shall  have  been  received  ^SH^S^lL 


shallbe  med. 

by  the  secretary  of  state,  from  such  delinquent  counties,  agreeably  to 
the  provisions  of  the  twenty-first  section  of  this  act,  the  governor  and 
secretary  of  state  shall  be  governed,  so  far  as  it  relates  to  such  delin-  ' 
quent  counties,  by  the  last  mentioned  abstracts;  and  the  persons  hav- 
ing the  highest  number  of  votes  for  the  respective  offices  named  in  the 
twenty-fourth  section  of  this  act,  shall  be  considered  duly  elected. 

(39.)  Sbo.  XX YI.     That  if  it  shall  appear,  from  the  returns  and  tis  Totet  for  ooo- 
abstracts  aforesaid,  that  any  two  or  more  persons,  in  any  of  the  con-  SJJfj^iS^^ 
gressional  districts,  have  the  highest  and  an  equal  number  of  votes  for 
representative  to  congr^  the  governor  and  secretary  of  state  shall  de- 
cide by  lot  which  of  said  persons  shall  be  duly  elected;  and  the  gov-  Qo^^nn^  ^  <„. 
emor  shall  ^ve  to  each  person  so  duly  elected  representative  to  con-  tiQr. 
gress,  a  certificate  of  his  election;  which  certificate  sh|ill  be  signed  by 
the  governor,  and  sealed  with  the  great  seal  of  the  state,  and  counter- 
signed by  the  secretanr  of  state. 

(40.)  Seo.  XXYII.    That  if  the  general  assembly  shall  not  be  in  i^whom  ntnnu 
session  on  the  first  M6nday  in  January  next  after  an  election  for  all  or  ^SwopotJ**** 
any  part  of  the  executive  officers  of  tnis  state,  the  governor  and  score-  md  oonnted,  etc 
tary  of  state,  within  five  days  thereafter,  in  t^e  office  of  the  secretary 
of  state,  in  the  presence  of  at  least  two  of  the  judges  of  the  supreme 
court,  shall  open  the  returns  of  abstracts  made  to  the  secretary  of  state 
for  said  offices,  agreeably  to  the  provisions  of  the  twenty-third  section 
of  this  act;  that  if  such  returns  shall  not  have  been  received  from  all 
the  counties,  recourse  shall  be  had,  for  such  delinquent  counties,  to  the 

(o)  Bepcaled.    Supplied,  Snp.  333. 
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reiorBfl  of  the  abstracts  made  agreeably  to  the  proyisions  of  the  tweiity- 
ftrst  section  of  thb  act;  and  shall  forthwith  proceed  to  ascertain  the 
number  of  votes  given  to  the  different  persons  for  the  several  offices  of 
governor,  lieutenant  governor,  secretary  of  state,  auditor  of  state,  treas- 
urer of  state,  and  attorney  general,  as  the  case  may  be ;  and  the  per- 
sons having  the  highest  number  of  votes  for  any  of  said  offices  snail 
be  considered  duly  elected,  and  by  the  governor  so  declared;  if  it  shall 
appear  from  the  returns  and  abstracts  aforesaid^  that  any  two  or  more 

Crsons,  for  any  one  of  said  offices,  have  the  highest  and  an  equal  num- 
r  of  votes,  the  governor  shall,  by  message,  communicate  such  to  the 
general  assembly,  at  its  first  session  thereailer. 
\«MiidM  in  V0P-      (41.)  SBa  AXYin.    That  whenever  a  vacancy  shall  happen  in  the 
gnM^wd^grama  office  of  representative  to  congress,  or  senator  or  representative  to  the 
Mj«^i7 ;  bow     gpamsl  assembly,  in  any  county  or  counties  in  this  state  entitled  by  law 
to  such  senator  or  representative,  the  governor  of  the  state  for  the  time 
being,  shall,  upon  satisfactory  information  there<^,  issue  a  writ  or  writs 
of  election,  to  the  sheriff  or  sherifis  of  said  county  or  counties,  entitled 
by  law  to  such  senator  or  representative,  as  aforesaid,  directing  him  to 
hold  a  special  election  within  such  county  or  counties,  on  a  day  specified 
in  such  writ  or  writs,  for  the  purpose  of  filling  such  vacancy;  and  the 
sheriff  shall  proceed  to  give  notice  of  the  time  and  place  of  holdine 
such  election,  as  in  other  oases ;  and  such  election  shall  be  held  and 
conducted,  and  the  returns  thereof  made  to  the  clerk's  office  of  the 
court  of  common  pleas  of  the  proper  county,  ia  the  same  manner  and 
within  the  same  time  specified  in  this  act. 
flowwtornsihan      (42.)  Seo.  XXIX.    That  in  all  elections  fcHr  membera  of  congress, 
tar7or*8U^r°^  to  fill  any  vacancy,  under  the  two  preceding  sections  of  this  act,  the 
said  sheriffs  shall,  within  six  days  after  such  election,  att^id  at  the  seal 
of  justice  in  their  proper  counties,  and  receive  fW>m  the  clerk  of  the 
oonrt  of  common  pleas  an  abstract  of  the  votes  given  in  such  counties; 
and  within  twenty  days  from  the  day  of  election  shall  transmit  the  same 
(0  Hie  office  of  the  secretary  of  state,  and  take  his  receipt  therefor,  un- 
der the  penalty  of  five  hundred  dollars,  to  be  recovered  before  any  court 
having  competent  jurisdiction  thereof,  in  an  action  of  debt,  in  the  name 
of  the  county;  and  it  shall  be  the  duty  of  the  county  treasurer  for  the 
time  being,  to  sue  for  and  recover  the  penalty  aforesaid,  for  the  use  of 
the  county. 
votM  to  be  Ota-      (43.)  Sso.  XXX.    That  the  secretary  of  state,  on  the  twenty-first 
UTjQt ^ttoT^  ^y  ^^  *^®  holding  of  such  special  election,  or  sooner,  if  all  the  re- 
turns shall  be  received,  in  the  presence  of  the  governor  for  the  time  be« 
ing  (or,  in  his  absence,  in  the  presence  of  the  auditor  and  treasurer  of 
state,  who  are  hereby  required  forthwith  to  attend  at  the  office  of  the 
secretary  of  state,  on  notice  given  by  said  secretary),  and  such  of  the 
afbresaid  sheriffis  as  may  think  proper  to  attend,  shall  open  the  abstracts 
and  canvass  the  votes,  and  the  persons  having  the  greatest  number  of 
votes  shall  be  declared  duly  elected;  and  the  governor  for  the  time  be« 
ing  shall  forthwith  transmit  to  them  a  certificate  of  their  election,  as 
aforesaid. 
Who  duoi  act  in      (44.)  Sbo.  XXXI.    That  whenever  it  shall  so  happen  that  the  clerk 
SwMo^^'^'^SaS  of  any  court  of  common  pleas  shall  die,  be  absent,  or  from  any  casu- 
o<  oommon  pieai.  ^^  ^  prevented  from  opening  the  returns  of  votes  at  any  elections,  it 
shall  be  kwfiil  for  his  deputy  to  discharge  the  duties  required  of  such 
clerk,  by  law;  or  if  the  office  of  clerk  is  not  represented  by  deputy,  and 
such  clerk  being  absent,  or  in  anywise  disqualified  to  serve  as  aforesaid, 
it  shall  be  the  special  duty  of  the  probate  judge  of  the  county  in  which 
such  election  was  held,  to  attend  immediately  at  the  clerk's  office,  mkins 
to  his  assistance  two  justices  of  the  peace  of  the  proper  county,  shaO 
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then  proceed  to  open  all  tlie  rotarnB  of  elections  for  sucli  county,  which 
shall  have  been  made  to  snoh  clerk's  office,  and  perform  the  same  du- 
ties that  are  required  of  the  olerk  of  the  court  in  such  cases,  under  the 
provisions  of  this  act. 

(45.)  Sbo.  XXXII.     That  if  any  number  of  persons,  greater  than  ^^^  '"•*^- 
the  number  of  the  county  offices  directed  to  be  filled,  shall  be  equal  in  ^  ^' 

votes,  the  olerk  and  justices,  or  judge  and  justices  aforesaid  (as  the 
case  may  be),  i^hall  determine  by  lot  which  of  the  persons  shall  be  duly 
elected. 

(46.)  Sso.  XXXin.    That  no  election  shall  be  set  aside  for  want  Rrrar  in  poo 
of  form  in  thepoll  books,  provided  they  contain  the  substance.  ^^^' 

(47.)  Sec.  XXXIV.  That  when  two  or  more  oounties  are  loined  in  la  ci»eof  two  or 
a  senatorial,  representative  or  judicial  district,  the  clerks  of  such  county  ^Sii^?^ 
or  counties,  of  any  such  districts,  that  have  a  smaller  population,  shall 
make  out  fair  abstracts  of  the  votes  ^ven  within  any  such  county,  un- 
der the  seal  of  the  court  of  common  pleas,  and  attested  by  the  clerk, 
and  transmit  the  same  by  a  special  messenger  to  the  clerk  of  the  court 
of  common  pleas  of  that  county  of  any  such  district,  having  the  largest 
population,  within  ten  days  after  the  aay  of  election,  who  shall  receive 
and  open  the  same  in  the  same  manner  as  returns  of  election  districts, 
and  incorporate  the  returns  frpm  such  county  or  counties  having  such 
smaller  population  with  the  returns  of  election  districts  of  the  county 
having  the  largest  population,  and  make  out  and  deliver  to  the  persons 
elected  certificates  of  their  election. 

(48.)  Seo.  XXXY.     That  when  any  sheriff  or  coroner  shall  die,  or  vacMoiMinofflot 
by  any  other  means  be  incapable  to  serve  as  sheriff  or  coroner,  it  shall  ^^^^""^  ^  ®®*^ 
be  the  duty  of  the  commissioners  of  the  county  where  such  vacancy 
may  happen,  if  they,  or  a  majority  of  them,  shall  determine  that  the 

Sublic  interest  and  the  welfare  of  the  county  require  it,  to  appoint  a 
ay  without  delay,  on  which  the  qualified  electors  of  said  county  shall 
meet  in  their  respective  townships  or  election  districts,  and  proceed  to  . 
the  election  of  a  sheriff  or  coroner  (as  the  case  may  be),  in  the  same 
manner  as  is  directed  in  the  case  of  the  election  of  a  sheriff  or  coroner ; 
and  the  returns  of  such  election  shall  be  made  to  the  clerk,  and  shall  be 
opened  and  canvassed  in  the  same  manner  provided  in  this  act  for  elec- 
tions at  the  general  election. 

(49.)  Seo.  XXXVI.  That  the  clerk  and  justices^  or  judge  and  jus-  pitxdamAtion  of 
tices  (as  the  case  may  be),  shall  declare  the  person  having  tiie  highest  dwkandjwitioefc 
number  of  votes  for  probate  judge,  clerk  of  the  court  of  common  pleas, 
sheriff,  coroner,  county  auditor,  county  commissioners,  county  treasurer, 
county  recorder,  county  surveyor,  judge  of  the  criminal  court  of  any 
county,  and  prosecuting  attorney ;  and  the  person  or  persons  having  the 
highest  number  of  votes  for  senators  or  representatives  of  the  general 
assembly,  duly  elected,  subject  to  an  appeal  (to  the  court  of  common  oontaeti. 
pleas  of  the  proper  county,  in  case  of  the  contested  election  of  the  pro- 
Date  judge,  clerk  of  the  court  of  common  pleas,  sheriff,  coroner,  county 
auditor,  county  commissioners,  county  treasurer,  county  recorder, 
county  surveyor,  or  prosecuting  attorney,  and  to  that  branch  of  the 
general  assembly  to  which  any  person  may  be  returned),  when  an  elec- 
tion is  contested:  Provided,  notice  of  such  appeal  to  the  said  court 
be  entered  with  the  clerk  thereof,  within  twenty  days  from  the  day  of 
election,  a 

(50.)  Seo.  XXXYIL    That  the  clerk  shall  make  out  for  the  pro-  oiorktotaiwoer. 
bate  judge,  clerk  of  the  court  of  common  pleas,  sheriff,  coroner,  county  tifl<»toof«iectton. 
auditor,  county  commissioners,  county  treasurer,  county  surveyor,  judge 
of  the  county  court  (if  such  there  be),  and  prosecuting  attorney,  and 
each  of  the  senators  and  representatives  to  the  general  assembly,  who 

Vol.  I  —86  ^  Eepwded.    SnppUed,  Sop.  aSB. 
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liaye  ihe  highest  number  of  Totes  given,  a  certificate  of  his  election, 
and  shall  deliver  the  same  to  the  person  entitled  thereto,  upon  demand, 
without  fee ;  and  he  shall  also  make  out  for  any  candidate  or  elector  of 
his  county,  an  abstract  of  votes  as  aforesaid,  upon  being  paid  one  dol- 
lar iherefbr.  

ra^*^  SLa^      (^^0  ^^-  XXXVm.     That  if  any  candidate  or  elector  shall,  di- 
"*'  "*  rectly  or  indirectly,  ^ve  or  promise  any  meat,  drink,  or  an;^  other  re- 

ward, with  the  intention  to  procure  his  election,  or  the  election  of  any 
candidate,  he  shall  forfeit  and  pay  for  every  such  offense  a  sum  not  ex- 
ceeding five  hundred  dollars,  and,  if  a  candidate,  be  rendered  incapable 
for  two  years  to  serve  in  the  office  for  which  he  was  a  candidate. 
OoBtMtfcOj^      (62)  Sbo.  XXXIX.     That  if  any  candidate  or  elector*of  the  proper 
cnjutnpntmu^  county  Or  Senatorial  district,  chooses  to  contest  the  validity  of  an  elec- 
tion, or  the  right  of  any  person  proclaimed  duly  elected  to  his  seat  in 
the  senate  or  house  of  representatives,  such  person  shall  give  notice 
thereof,  in  writing,  to  the  person  whose  election  he  intends  to  contest, 
or  leave  a  written  notice  thereof  at  the  house  where  such  person  last 
\  resided,  within  twenty  days  after  the  election,  expressing  the  points 

on  which  the  same  will  be  contested,  and  the  names  of  two  justices 
of  the  peace,  who  will  officiate  at  the  taking  of  the  depositions,  and 
when  and  where  they  will  attend  to  take  the  same;   and  such  notice 
shall  be  served  at  least  ten  days  before  the  day  pointed  out  therein  for 
the  taking  of  the  depositions :  Provided,  that  the  time  fixed  upon  for 
taking  such  depositions  shall  not  exceed  thirty  days  from  the  day  of 
election,  a 
*Jjjw»M»ddn*yof      (53.)  Sbo.  XL.    That  the  said  justices,  or  either  of  them,  shall 
fiSr*       **"'  have  power,  and  are  hereby  authorized  and  required,  to  issue  subpenas 
to  all  persons  whose  testimony  may  be  reauired  by  either  of  the  parties; 
and  the  said  two  justices,  when  met,  shall  hear  and  certify,  under  seal, 
all  testimony  relative  to  such  contested  election,  to  the  presiding  officer 
of  the  branch  of  the  general  assembly  where  the  person  whose  seat  is 
contested  may  be  returned  to  serve  at  its  next  session, 
neotononijmaj      (54.)  Seo.  XLI.    That  no  person  shall  contest  the  election  of  any 
•^••^  senator  or  representative,  unless  he  is  an  elector  of  that  county  or  dis- 

trict £rom  which  the  person  is  returned  to  serve.     No  testimony  shall 
Kottw  Mkd  imie-  be  received  by  the  justices  on  the  part  of  the  person  contesting  the 
▼inttMtimonj.     election,  which  does  not  relate  to  the  point  specified  in  the  notice;  a 
copy  of  which  notice  shall  be  delivered  to  the  said  justices,  and  by 
them  transmitted  to  the  presiding  officer  of  that  branch  off  the  general 
assembly  where  the  contest  is  to  be  decided,  with  the  other  documents. 
Oontwti  of  ocim-      (55.)  Sbo.  XLII.     That  the  method  to  be  pursued  in  contesting 
if  ofiom.  ^^  election  of  any  person  declared  duly  elected  probate  judge,  clerk 

of  the  court  of  common  pleas,  sheriff,  coroner,  county  auditor,  county 
commissioners,  county  treasurer,  county  recorder,  county  surveyor,  or 
prosecuting  attorney,  shall  be  at  the  instance  of  a  candidate  or  elector ' 
of  the  proper  county,  and  shall,  in  every  respect,  be  similar  to  the 
method  directed  as  aforesaid,  to  be  pursued  in  contesting  the  election 
of  senators  and  representatives  to  the  general  assembly,  save  only  that 
the  testimony  taken  as  aforesaid,  and  all  matters  relative  to  such  con- 
test, shall  be  sent  to  the  court  of  common  pleas  of  the  proper  county, 
on  or  before  the  second  day  of  the  term  next  ensuing  the  thirty  days 
allowed  m  which  to  take  depositions  by  the  preceding  sections;  and  the 
said  court  of  common  pleas,  at  their  said  first  term  after  thirty  days 
shall  have  expired,  shall  hear  and  determine  the  contest. 
OontMto  of  iteto  (56.)  Sbo.  XLIII.  That  any  candidate  or  elector  being  desirous 
J^JJ*^  of  contesting  the  election  of  any  person  declared  elected  governor, 

lieutenant  governor,  secretary  of  state,  auditor  of  state,  treasurer  of 

I  The  notiM  mvit  fpeoiiy  that  the  oontoitor  was  a  eandidate  or  elector,  8  Ohio  Bep. 
175.    JBdwmrdtw.KmghL 
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Ftate,  attorney  general,  judge  of  the  supreme  court,  member  of  the 
board  of  public  works,  judge  of  the  court  of  common  pleas,  or  judge 
of  the  criminal  court  of  any  county,  shall,  between  the  sixth  and  tenth 
days  after  the  commencement  of  the  first  general  assembly  after  the 
day  of  election,  file  a  notice  of  such  intention  with  the  clerk  of  the 
senate,  specifying  the  particular  points  on  which  he  means  to  rely: 
Provided,  that  no  person  shall  contest  the  election  of  common  pleas 
judge,  unless  he  be  an  elector  of  the  proper  judicial  district. 

(57.)  8bo.  XLIY .  That  upon  any  such  notice  being  filed  as  afore-  Trial  ij  the  mi- 
said,  the  senate  shall,  by  resolution,  determine  on  what  day  or  days  *^- 
ihey  will  meet  in  their  chamber,  in  order  to  hear  and  determine  any 
such  contest;  and  thereupon,  a  certified  copy  of  the  notice  filed  by  any 
oontestor,  shall  be  served  upon  the  officer  whose  election  is  sought  to 
be  contested,  or  by  leaving  a  copy  thereof  at  his  last  or  usual  place  of 
residence,  by  such  person  as  shall  by  resolution  be  appointed,  with  a 
notice  when  he  is  required  to  attend  in  the  senate  chionber  to  answer 
the  contest. 

(58.)  Sbo.  XLY.    That  on  the  trial  of  anv  contested  election  for  Taftfanonyiiuij 
any  of  the  offices  in  the  forty-third  section  of  tiiis  act  named,  the  par-  ^^^**«'««^- 
ties  of  such  contest  mav  introduce  either  written  or  oral  testimony, 
but  no  depositions  shall  be  read  on  such  trial,  unless  the  opposite  party 
«)hall  have  had  reasonable  notice  of  the  time  and  place  of  taking  the 
•ame. 

(59l)  Ssa  XLYI.  That  in  conducting  any  contested  election  for  pio(»dv«oB 
he  omces  in  the  forty-third  section  of  this  act  named,  the  following  ^'^^^ 
fules  shall  be  observed,  to-wit:  1.  On  the  day  and  at  the  hour  ap- 
pointed for  that  purpose,  the  senate,  with  its  proper  officers,  at  their 
usual  place  of  meeting.  2..  When  the  president  of  the  senate  is  not 
the  acting  governor,  he  shall  preside;  but  when  he  is  the  acting  gov- 
ernor, or  oontestor,  the  senate  shall  elect  a  president  pro  tern,  3.  The 
parties  to  the  contest  shall  then  he  called  by  the  clerk  of  the  senate, 
and  if  thev  answer,  their  appearance  shall  be  recorded.  4.  The  con* 
tester  shall  first  introduce  ms  testimony,  and  then  the  officer  elect  shall 
introduce  his;  and  after  the  testimony  is  gone  through  on  both  sides, 
the  contestor  may,  by  himself  or  his  counsel,  open  the  contest;  and  the 
officer  elect  may  then  proceed,  by  himself  or  counsel,  to  make  his  de- 
fense, and  the  contestor  be  heard  in  reply.  5.  After  the  arguments  are 
thus  gone  through,  by  the  parties,  any  member  of  the  senate  shall  be 
at  lib^ty  to  ofier  his  reasons  fbr  the  vote  he  intends  to  give.  7.  [6.] 
The  clerk  of  the  senate  shall  keep  a  regular  journal  of  the  proceed- 
ings. 8.  [7.1  The  manner  of  takug  the  decision  shall  be  by  an  alpha- 
betical call  of  the  members,  and  a  majority  of  all  the  votes  given  shall 
decide;  the  president  of  the  senate,  when  acting  as  governor,  the  per- 
son holding  the  seat,  or  contestor,  not  being  permitted  to  vote,  either 
upon  the  final  decision,  or  upon  any  preliminary  question  that  has  any 
reference  thereto. 

(60.)  Seo.  XLYn.    That  the  judge  who  carries  the  poll  book  to  jm»  fx  ntmn* 
the  clerk  of  the  court  of  common  pleas  of  the  proper  county,  shall  be  *n«po>ii»«>^ 
entitled  to  receive  for  the  same  ten  cents  per  mile,  from  the  place  of 
election  to  the  seat  of  justice,  to  be  paid  out  of  the  county  treasury. 

r61.)  Sso.  XLYIII.     That  if  any  officer  charged  with  any  duties  Fmuatj  te  nar 
under  this  act,  shall  refuse  or  neglect  to  perform  the  duties  required  of  i«*«'d«tijr. 
him  by  this  act,  according  to  the  true  interest  [intent]  and  meaning 
thereof,  he  shall,  on  conviction  thereof,  before  any  court  having  cogni- 
sance to  that  amount,  be  fined  in  any  sum,  at  the  discretion  of  the 
court,  not  exceeding  two  hundred  dollars. 

(62.)  Sxo.  XLl!S.    That  all  fines  and  penalties  imposed  by  this  Bow  tnm  tae 
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p«naitiM  maj  be  aet  and  not  therein  otherwise  provided  f)r,%liall  be  recorered^  with 
'•*^*™**  costs  of  suit,  in  an  action  of  debt,  for  the  use  of  the  eoimtj. 

^*°iSSJJS  *to      (^^)  ^'^*  ^*     '^^^  ^*  ^^  ^*®^  where  the  retnras  from  different 
time,  duty  of  leo-  counties,  eompo«ng  congressional  districts,  shall  not  have  been  made^ 
retary  of  etote.     Qp  jn^y  j^  jjc  made,  within  the  time  required  by  law,  or  after  the  oer 
tificate  of  election  shall  hAve  been  forwarded  to  the  person  hayings 
withott*  those  returns,  the  highest  number  of  rotes,  the  secretary  of 
state,  in  the  presence  of  the  governor,  or,  in  his  absenee,  in  ike  prce- 
enoe  of  the  auditor  and  treasurer  of  state,  when  said  returns  shall  be 
made,  shaU  open  the  same,  and  the  governor  shall  certify  the  same  te 
the  speaker  of  the  house  of  representatives  of  the  United  States. 
Feii  of  ibttUk.         (64.)  Sxa  LI.     That  1^  sheriff  of  the  dafieueKt  counties  skadl  eaoh 
leceive  for  their  sewiees,  perf<»rmed  under  this  aot,  the  foUowiag  fees, 
.to-wit:  For  advertising  the  election,  the  sum  of  fiHy  cents  for  each 
township  within  his  county ;  for  delivering  the  abstracts  of  votes  to  the 
seeretary  of  state,  at  hia  office,  the  sum  of  tkrne  doUais  for  every  twen- 
ty-five miles  traveled  to  and  from  their  respective  seats  of  justice,  on 
the  nearest  usoal  route  to  the  seait  of  gevenunent;  which  foes  shall  bo 
allowed  by  the  asditov,  on  the  certificate  of  the  secretaiy  of  state,  aad 
paid  by  the  treasurer  of  state. 
reiiofoiMiB.  (6&.)  Sbo.  UI.     That  every  such*  clerk  of  the  court,  or  piobate 

}ndes  (as  the  ease  jdm^j  be),  shall  receive  §(a  his  services  performed  un- 
der mis  act,  the  following  fees,  to-wit :  For  making  out  abstracts,  for  every 
hundred  words,  ten  cents;  for  eaoh  certificate  with  tlie  seal  of  the  court 
aitachedi  te  abstract,  fifty  cents;  which  fees  shaU  be  allowed  by  the 
county  auditor,  on  the  certificate  of  such  derk  or  probate  judge  (as 
the  case  may  ba),  aad  paid  by  the  county  treasurer. 
wiMo  cuTWien  (66.)  Sbo.  LIII.  That  it  shall  be  lawful  for  the  jud^  of  any 
maj  wUovn*  «to.  ^j^^^q  which  may  be  held  under  this  act,  when,  in  the  opimon  of  said 
judges,  it  is  impracticable  to  count  out  and  certify  all  the  votes  which 
have  been  given,  on  the  first  day,  to  place  the  boai,  containing  the  bal- 
lete,  well  secured  by  a  lock,  and  carefully  sealed  up,  under  the  charge 
of  one  of  Sftid  ju«^es,  and  to  postpone  further  ceuntii^  thereof,  until 
the  next  day,  when  the  counting  shall  be  resusMd  and  continued  until 
completed,  when  the  same  shaU  be  certified  in  the  manner  provided  for 
n  this  ad 
Aotonpeiaad.  (67.)  Sso.  UY.    That  the  ^  act  to  r^ukte  deotions,"  passed  the 

SwM,  806.  eighteenth  day  of  February,  one  thousMid  eight  huMbed  uurty-one, 

and  the  aot  amendatory  of  the  aot  entitied  "an  act  to  regulate  elec- 
tions," passed  on  Uie  thirteenth  day  of  March,  one  thousand  eight  bun- 
Swan,  816.  dred  SLwd,  thirty-seven,  and  "an  act  pveecribiag  the  manner  of  contest- 

ing the  elections  for  governor,''  passed  December  twentv-third,  one 
» 817.  thousand  eight  handred  and  seven,  be  and  the  same  are  hereby  repealed. 

Provided,  tlukt  said  repeal  shall  not  in  any  way  or  manner  affect  any 
right  which  may  have  aoerued  under  any  of  said  aots. 

An  Aot  to  amtnd  the  aot  entitled  ''an  aot  to  regulate  the  election  of  itate  and  oovintj 
oflloeni"  passed  Hi^  8, 1852. 

IPoMtd  Mar6klltlS63.    Si  vol.  Stai.  416.} 

to  serrt  (^0  ^^*  I*  Beit  enacted  hy  the  General  Anemhhf  of  the  State  of 
Ohio,  That  section  six  of  an  act  entitled  "an  act  to  regulate  the  election 
ef  state  and  county  officers,"  passed  May  3,  A.  D.  1852,  be  and  the 
same  is  hereby  so  amended  as  to  read  as  follows:  Section  six.  That 
at  all  elections  to  be  holden  under  this  act,  the  trustees  of  the  several 
townships  shall  serve  as  judges,  and  the  clerk  of  the  township  and 
such  other  person  as  the  judges  shall  choose,  shall  serve  as  clerks  of 
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the  ekotiaB,  who,  together  with  t^e  jadges  afbresaid,  shall  receiye  two  — Thdr 
dolkn  each,  as  a  oompensation  for  their  services,  at  every  annual  or  ******** 
other  election  held  under  the  provisions  of  this  act,  to  he  paid  out  of 
the  treasury  of  the  proper  county,  u 

(69.)  Sso.  n.    That  the  original  section  six  of  said  act  he  and  the  BepMUsc 
same  is  hereby  repealed. 

Ad  Aoi  to  MMad  tlie  Mt  MitHiled ''  an  aot  to  pnoorro  tho  psflty  of  eloottoni,"  p«Mo4 

ManIi  20,  IML 

lPam0dMmrekli,'lBB3,    01  vol.  AbK. 421.] 

(70.)  Seo.  I.    Be  ii  enacted  hy  the  General  Anemh^f  of  ^  Staite  Tovfaat  < 
of  OhiOy  That  section  one  of  an  act  entitled  "an  act  to  preserve  the  SST^^i^taSbii. 
purity  of  elections,"  passed  March  twentieth  cine  thousand  e^ht  hun- 
dred and  fbrty-ODe,-be  and  the  sane  is  heve^r  aniMided  m  as  to  read 
as  follows: 

Ssa  1.  Be  it  mkOKted  by  the  General  Aaembfy  ef  Hke  State 
cf  Oh%»j  That  the  provisions  of  this  act  shall  have  reference,  and  be 
applied  to  all  elections  hereafter  to  be  holden,  or  vote  hereafter  to  be 
taken  for  governor,  lieutenant  governor,  secretary  of  state,  auditor  of 
state,  treasurer  of  state,  attorney  seiieral,  judges  of  the  supreme  court, 
judges  oi  the  court  of  common  pleas,  membm  of  the  board  of  public 
works,  probate  judge,  clerk  of  the  court  of  common  pleas,  sheriff,  cor- 
oner, county  auditor,  county  commissioner,  county  treasurer,  county 
recorder,  county  surveyor,  prosecuting  attorney,  senators  and  repre 
sentatives  to  the  general  assembly,  judges  of  the  criminal  or  other 
court  of  any  county,  directors  of  oeunty  infirmary,  representatives  to 
congress,  electors  of  president  and  vice  president  of  the  United  States, 
all  township  officers,  and  upon  laws  creating  new  counties,  changing 
county  lines,  removing  county  seats,  and  aathoriatine  associations  with 
banking  powers,  or  any  other  officer  authorized  to  oe  elected  by  any 
law  of  this  state. 

That  the  original  section  one  of  said  act  be  and  the  same  is  hereby 
repealed. 

An  Aet  to  proserre  the  purity  of  eleotioiMk 
iPMmd  MttrA»,l»41,    89  mX.  iKal.  18.1 

Seo.  I.» 

S71.)  Sbotiok  II.    No  person  shall  be  permitted  to  vote  at  ai^  election  ^uam^&Akptn 
€88  he  shall  have  been  an  actual  re&ident  of  the  state  for  one  year  next  i6,  and  took  e£(S 
preceding  the  election,  and  an  actual  resident  of  the  county  for  thirty  days  ^^*  ^^^*  ^ 
next  preceding  the  election,  and  an  actaal  resident  of  the  township  or  wiurd  Bnias'  to  coren 
twenty  days  next  preceding  the  election,  and  tSie  judges  of  the  electioB.  in  jndgM  of  JS^eOam 
determinii^  the  residence  of  a  pemon  offering  to  vote,  shall  be  ffoyernea  by  ^o.  ^Totera!'*^' 
the  following  mlee,  so  £ur  as  the  same  may  be  i^lioable :    First — ^That      ' 
place  shall  be  considered  and  held  to  be  the  residence  of  a  person  in  which 
nis  habitation  is  fixed,  without  anv  present  intention  of  removing  therefrom, 
and  to  which,  whenever  he  is  absent,  he  has  the  intention  of  returning 
Second — ^A  person  shall  not  be  considered  or  held  to  have  lost  his  residence, 
who  shall  leave  his  home  and  go  into  another  state,  or  county  of  this  state, 
for  temporary  purposes  merely,  with  an  intention  of  returning.     Third — ^A 
person  shall  not  be  considered  or  held  to  have  gained  a  residence  in  any 
county  of  this  state  into  which  he  shall  come  for  temporary  purposes  merely, 
without  the  intention  of  making  such  county  his  heme,  but  with  the  inten- 
tion of  leaving  the  same  when  he  shall  have  gotten  through  with  the  busi- 
ness  that  brought  him  into  it     Fourth — If  a  person  remove  to  another  state, 
with  an  intention  to  make  it  his  permanent  residence,  he  shall  be  considered 
and  held  to  have  lost  his  residence  in  this  state.     Fifbh — If  a  person  remove 
to  another  state  with  aa  intention  of  remaining  there  for  an  indefinite  time, 


1  Repealod,  and  supplied  Vj  the  preeodisg  Beotion  of  this  Chapter. 
jm)  aeptaii.    SafpUed«Sa».a3L 
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and  as  a  place  of  present  residence,  he  shall  be  considered  and  held  to  have 
lost  his  residence  m  this  state,  notwithstanding  he  may  entertain  an  inten- 
tion to  return  at  some  future  period.     Sixth — ^The  place  where  a  married 
man's  family  resides  shall,  generally^  be  considered  and  held  to  be  his  resi- 
dence ;  but  if  it  is  a  place  for  temporary  establishment  for  his  family,  or  for 
transient  objects,  it  shall  be  otherwise.     Seventh — If  a  married  man  has  his 
family  fixed  in  one  place,  and  he  does  his  business  in  another,  the  former 
shall  be  considered  and  held  to  be  the  place  of  his  residence.    Eighth — ^The 
mere  intention  to  acquire  a  new  residence  without  the*  fact  of  removal,  shall 
avail  nothing;   neither  shall  the  fact  of  removal  without  the  intentioa 
Ninth — ^If  a  person  shall  go  into  another  state,  and  while  there  exercise  the 
right  of  a  citizen  by  voting,  he  shall  be  considered  and  held  to  have  lost  hLi 
residence  in  this  state,  d 
WbMe  ftnd  how      (72.)  Seo.  III.     Eaoh  elector  shall,  in  fall  view  of  the  people  as- 
•ifietarsiiaik.Tote.  gembled  ftt  the  polls,  where  he  offers  to  vote,  deliver  in  person,  to  one 
of  the  judges  of  the  election  a  single  ballot  or  piece  of  paper,  on  which 
shall  be  written  or  printed  the  names  of  the  persons  voted  for,  with  a 
pertinent  designation  of  the  office  which  he  or  they  may  be  intended  to 
fill ;  but  no  elector  shall  vote  except  in  the  township  or  ward  in  which 
he  actually  resides. 
AiMiieBdad^^      (73.)  Sbo.  IV.    Any  person  who  shall  willfully  vote  in  any  township  or 
iuy^WOT  •  Mr!  ^^^  *«*  which  he  has  not  actually  resided  for  twenty  days  next  preceoing 
136.   '       '         the  election,  shall,  on  conviction  thereof,  be  imprisoned  m  the  jail  of  the 
Penoi^forToting  proper  county  not  more  than  six  months  nor  less  than  one  month,  h 
iowoB^orwMd;      0^)  S^o.  7.    Any  person  being  a  resident  of  this  state,  who  shall  ^  or 
As  amended  April  come  into  any  county,  and  vote  in  such  county,  not  being  an  actual  resident 
16,  and  took  effect  thereof  for  thirty  days  next  preceding  the  election,  shall,  on  conviction  there- 
M^  1,1857;  64 T.  q£>  y^^  imprisoned  in  the  penitentiary  and  kept  at  hard  labor,  not  more  than 
—Or  out  of  proper  three  years,  nor  less  than  one  year,  h 

^TOting  twice-      0^'^  ^*^*  ^^'    ^^^  pcrson  who  shall  vote  more  than  once  at  the 
'  same  election,  shall,  on  conviction  thereof,  be  imprisoned  in  the  peni- 
tentiary and  kept  at  hard  labor,  not  more  than  five  years  nor  less  than 
one  year. 
—Or  Toting,  be-      (76.)  Seo.  YII.    Any  resident  of  another  state  who  shall  vote  in 
^Agreddentof  an-  j^\^  g^^te  shall,  on  conviction  thereof,  be  imprisoned  in  the  penitentiary 
and  kept  at  hard  labor,  not  more  than  five  years  nor  less  than  one  year. 
— OrToting,  (77.)  Seo.  VIII.     Any  person  who  shall  vote,  who  shall  not  naye 

J^SSSfn^;^'*'  been  a  resident  of  this  state  for 'one  year  immediately  preceding  the 
election ;  or  who,  at  the  time  of  the  election  is  not  twenty-one  years  of 
age,  knowing  that  he  is  not  twenty-one  years  of  age ;  or  who  is  not  a 
citizen  of  the  JJnited  States,  knowing  that  he  is  not  such  citizen ;  or 
who,  being  disqualified  by  law,  by  reason  of  his  conviction  of  some  in- 
famous crime,  shall  not  have  been  pardoned  and  restored  to  all  «the 
rights  of  a  citizen,  shall,  on  oonviotion  thereof,  be  imprisoned  in  the 
county  jail  of  the  proper  county,  not  more  than  six  months  nor  less 
than  one  month. 
— Orproooringu-  (78.)  Seo.  IX.  Any  person  who  shall  procure,  aid,  assist,  counsel 
i^^ai  ?otea.  or  advise  another  to  give  his  vote,  knowing  that  such  other  person  has 

not  been  a  resident  of  this  state  for  one  year  immediately  preceding  the 
election ;  or  that,  at  the  time  of  the  election  he  is  not  twenty-one  years 
of  age ;  or  that  he  is  not  a  citizen  of  the  United  Stetes ;  or  that  he  is 
not  duly  qualified  fi^m  other  disability  to  yote  at  the  place  where,  and 
the  time  when  the  vote  is  to  be  given,  shall,  on  conviction  thereof,  be 
fined  in  any  siim  not  exceeding  five  hundred  dollars  nor  less  than  one 
hundred  dollars,  and  be  imprisoned  in  the  county  jail  of  the  proper 
county,  not  more  than  six  months  nor  less  than  one  month. 
8mm.  (79.)  Sec.  X.     Any  person  who  shall  procure,  aid,  assist,  counsel 

or  advise  another  to  go  or  come  into  any  county,  for  the  purpose  of 
giyine  his  vote  in  such  county,  knowing  that  the  person  is  not  duly 

(a)  Bepealed.    SuppUed,  Bap.  840.         (b)  Uepealed.    Supplied,  Sup.  343. 
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qualified  to  vote  in  such  county,  shall,  on  conviotion  thereof,  be  impris- 
oned in  the  penitentiary  and  kept  at  hard  labor,  not  more  than  five 
years  nor  less  than  one  year. 

(80.)  Sbc.  XI.  Any  person  who  shall,  by  bribery,  attempt  to  in-  J^^^*  ^j^ 
fluence  any  elector  of  this  state,  in  giving  his  vote  or  ballot;  or  who  ery; 
shall  use  any  threat,  to  procure  any  elector  to  vote  contrary  to  the  in- 
clination of  such  elector,  or  to  deter  him  from  giving  his  vote  or  ballot, 
shall,  on  conviction  thereof,  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars,  nor  less  than  one  hundred  dollars,  and  be  imprisoned 
in  the  county  jail  of  the  proper  county,  not  more  than  six  months  nor 
less  than  one  month. 

(81.)  Seo.  XII.  Any  person* who  shall  frimish  an  elector  who  can  — Ordeodrinc 
not  read,  with  a  ticket,  informing  him  that  it  contains  a  name  or  names,  ^^I^^Z^^  ^*° 
difierent  irom  those  which  are  written  or  printed  thereon,  with  an  in- 
tent to  induce  him  to  vote  contrary  to  lus  inclination;  or  who  shall 
fraudulently  or  deceitfully  change  a  llallot  of  any  elector,  by  which  such 
elector  shall  be  prevented  from  voting  for  such  candidate  or  candidates 
as  he  intended,  shall,  on  conviction  thereof,  be  imprisoned  in  the  peni- 
tentiary, and  kept  at  hard  labor,  not  more  than  three  years,  nor  less 
than  one  year. 

(82.)  Saa  XIIL    If  a  person  offering  to  vote  is  challenged  as  unqualified  ^  JSdtoS  eS2 
by  one  of  the  judges  of  the  election,  or  by  an  elector,  one  of  the  judges  luj  i,  tmj;  m 
shall  tender  to  him  the  following  oatn  or  affirmation:  "You  do  swear  Tor  J^^^  ^j. 
affirm)  that  you  vrill  fully  and  truly  answer  all  such  Questions  as  shall  oe  S^JSLSL^^*^  ^ 
put  to  you  touchingyour  place  of  residence,  and  qualifications  as  an  elector 
at  this  election."    first— -If  the  person  be  challenged  as  unqualified  on  the 
eround  that  he  is  not  a  citizen,  the  judges,  or  one  of  them,  shall  put  the 
following  questions :  1.  Are  you  a  citizen  of  the  United  States  ?    2.  Are  you  Oneetioiis  m  to 
a  native  or  a  naturalized  citizen  ?    If  the  person  offering  to  vote  claim  to  be  atinniUp. 
a  naturalized  citizen  of  the  United  States,  he  shall,  before  his  vote  shall  be 
received,  produce,  for  the  inspection  of  the  judges  of  the  election,  a  certifi- 
cate of  Jiis  naturalization,  and  also  state,  under  oath  or  affirmation,  that  he 
is  the  identical  person  named  therein:  Ftovided  that  the  production  of  said 
certificate  shall  oe  dispensed  with,  if  the  person  offering  to  vote  shall  state, 
under  oath  or  affirmation,  when  and  where  he  was  naturalized,  that  he  has 
had  a  certificate  of  his  naturalization,  and  that  against  his  will  the  same  is  NatonOiied  citl* 
lost,  destroyed,  or  beyond  his  power  to  produce  to  the  judges  of  the  election:  JSSsoateJofdS 
provided,  further,  that  if  he  shall  state,  under  oath  or  fSfirmation,  that  by  Muhip,  xaHam,  ' 
reason  of  the  naturalization  of  his  parents,  or  one  of  them,  he  has  become  ®^* 
a  citizen  of  the  United  States,  and  when  and  where  his  parent  or  parents 
were  naturalized,  the  certificate  of  said  naturalization  need  not  be  produced. 
Second — ^If  the  person  be  challenged  as  unqualified  on  the  ground  that  he 
has  not  resided  m  this  state  for  one  year  immediately  preceding  the  election, 
the  judges,  or  one  of  them,  shall  put  the  following  questions:  1.   Have  you  QoMtknn  m  to 
resiaed  m  this  state  for  one  year  immediately  preceding  this  election  ?    2.  rMideooe  in  tho 
Have  you  been  absent  from  this  state  within  the  year  immediately  preceding  '^*^* 
this  election  ?    If  yes,  then,  3.  When  you  left,  did  you  leave  for  a  temporary 

nose,  with  the  oesign  of  returning^  or  for  the  purpose  of  remaining  away  ? 
id  you,  while  absent,  look  upon  and  regard  this  state  as  your  home? 
5.  Did  you,  while  absent,  vote  in  any  other  state  ?  Third — ^If  the  person  —Am 
be  challenged  as  unqualified  on  the  ground  that  he  is  not  a  resident  of  the  Jowi^pocwSl 
county,  township  or  ward  where  he  offers  to  vote,  the  judges,  or  one  of  them, 
shall  put  the  following  questions :  1.  Have  you  resiaed  in  this  county  for 
thirty  days  last  past?  Have  you  resided  in  this  township  (or  ward)  for 
twenty  days  la8t{)ast?  3.  When  did  you  last  come  into  this  county?  4. 
When  you  came  into  this  county,  did  you  come  for  a  temporary  purpose 
merely,  or  for  the  purpose  of  making  it  your  home  ?  5.  Did  you  come  mto 
this  county  for  the  purpose  of  voting  in  this  county?  6  Are  you  now  an 
actual  resident  of  this  township  gr  ward?  Fourth — ^If  the  person  be  chal — Aitoac»»tto. 
len^ed  as  unqualified  on  the  g)round  that  he  is  not  twenty-one  years  of  age, 
the  judges,  or  one  of  them,  shall  put  the  following  question :  Are  you  twenty- 
one  years  of  age,  to  the  best  ot  your  knowledge  and  belief?    The  judges 
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of  the  election,  or  one  of  them,  shall  put  all  each  other  qaestiomi  to  the 
person  challenged,  under  the  respective  heads  aforesaid,  a«  niaj  be  necessary 
to  test  his  qualifications  as  elector  at  that  election.  * 

Baftising  *o«-      (83.)  Sbo.  XIV.     If  any  person  challenged  as  aforesaid  shall  reftise 
jwer,  vote  r^t-  ^  a^g^er  fully  any  questions  which  shall  be  put  to  kim  as  aforesaid,  Uie 

judges  shall  reject  his  vote. 
SlSf  **^*^nSt  ^  '^  ®*^*  ^^'  ^^  *^®  challenge  be  not  withdrawn  after  the  p^r- 
witbdnSirii.  ^^  son^  offering  to  vote  shall  have  answered  the  questions  put  to  him  as 
aforesaid,  one  of  the  judges  of  the  election  snail  tender  to  him  ih& 
following  oath :  ^  You  do  solemnly  swear  (or  affirm)  that  you  are  a 
citizen  of  the  United  States,  of  the  age  of  twenty-one  years;  that  you 
have  been  an  inhabitant  of  this  state  for  one  year  next  preceding  this 
election ;  that  you  are  now  an  actual  resident  of  this  township  or  ward, 
and  that  you  have  not  voted  at  this  election.'' 

iS  "dtook  tSS      ^^^'^  ^^*  ^^^'    '^  *"7  person  shall  refiise  to  take  the  oath  or  affirmation 
tfoyi?^^ ^^  ^  tendered,  his  vote  shall  be  rejected :  Provided,  that  after  such  oath  shall 
136.  '       '       *  have  been  taken,  the  judges  shall  nevertheless  refuse  to  permit  such  person 
^Utor  teftbnony,  ^  y^^^^  jf  ^^y  gjjaU  g^  satisfied  from  record  evidence,  or  the  testimony  ad- 
duced before  them,  that  he  is  not  a  legal  voter;  and  they  are  hereby  author- 
ized to  administer  the  necessary  oaths  or  affirmations  to  all  witnesses  brought 
before  them,  to  testify  to  the  qualifications  of  a  person  offering  to  vote. 
Voters  mo^g  [Seo.  VL]    Nothiuj^  in  this  act  contained,  so  far  as  the  same  relates 

S^Sp  into  u!^  *^  *^®  length  of  time  required  of  the  voter  to  reside  in  the  township  or  ward 
otiier.  where  he  offers  to  vote,  shall  be  held,  taken,  or  construed  to  apply  to  any 

voter  who  is  the  head  of  a  family,  who  shall  bona  Jide  remove  with  his 
fkmily  from  one  ward  into  another  within  the  corporate  limits  of  any  city 
within  this  state,  or  who  shall  remove  firom  one  township  to  another  within 
the  same  county.  ($ 

^J^i^^^  *■  (86.)  Seo.  XVII.  Whenever  any  person's  vote  shall  be  received 
after  having  taken  the  oath  prescribed  in  the  fifteenth  section  of  this 
act,  it  shall  be  the  duty  of  the  clerks  of  the  election  to  write  on  the 
poll  book,  at  the  end  of  such  person's  name,  the  word  '^  sworn." 

£w'in**'oeS£      (^'^•)  ^^^*  ^Vm-    I^  »^*^^  ^  *^  ^^^J  ^^  each  judge  of  the  elec- 
caMfl.  tion  to  challenge  every  person  offering  to  vote,  whom  he  shall  know  or 

suspect  not  to  be  duly  qualified  as  an  elector. 

toSi&  uSr "      (^^^  ®*^-  ^^^'    ^!'  ^^^^^  ^®  *^^  ^^V  ^^  *^®  judges  of  the  election 
or  one  of  them,  immediately  before  proclamation  is  made  of  the  open- 
ing of  the  polls,  to  op^n  the  ballot  boxes  in  the  presence  of  the  people 
there  assembled,  and  turn  them  upside  down,  so  as  to  empty  them  of 
everything  that  may  be  in  them,  and  then  look  them;  and  thev  shall 
not  be  reopened  until  for  the  purpose  of  counting  the  ballots  thordn, 
at  the  close  of  the  polls. 
SSS^JSttSg*"      (89.)  Sec.  XX.    Any  person  who  shall,  af1;er  proclamation  made, 
ucket  in   bSiat  of  the  opening  of  the  polls,  fraudulentlv  put  a  ballot  or  ticket  into  the 
^^^^  ballot  box,  shall,  on  conviction  thereof,  be  imprisoned  in  the  peniten* 

tiary,  and  kept  at  hard  labor,  not  more  than  three  years  nor  less  than 
one  year. 
••"^  (90.)  Sec.  XXI.    Any  judge  of  the  election  who  shall,  after  pro- 

clamation made,  of  the  opening  of  the  polls,  put  a  ballot  or  ticket 
into  the  ballot  box,  except  his  own  ballot,  or  such  as  may  be  received 
in  the  regular  discharge  of  his  duty,  shall,  on  conviction  thereof,  be 
imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  not  more  than 
five  years  nor  less  than  one  year. 
SSI?l!f*toS  (91.)  Sbo.  XXII.     The  judges  of  the  election  shall,  if  requested, 

ftieods,  may  be     permit  the  respective  candidates,  or  one  or  more,  not  exceeding  three 
prewnt.  ^£  ^Yiqit  friends,  to  be  present  in  the  room  where  the  judges  are,  during 

the  time  of  receiving  and  counting  out  the  ballots. 
^MiUg^fcr  &i.e      ^92.)  Sec.  XXlfi.    If  any  person  challenged  as  unqualified  to 

(a)  LSec.  VI]  Repealed.   Sap.  343. 
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tote,  sliall  be  goUtj  of  willftd  and  conupt  fklse  swearing,  or  affirming, 
in  taking  any  oath  or  affirmation  prescribed  by  this  act^  such  person 
shall  be  adjudged  guilty  of  willAil  and  corrupt  perjury,  and  upon  oon- 
fiction  thereof,  shall  suAsr  the  punishment  attached  by  the  laws  of  this 
state  to  the  crime  of  penury. 

(93.)  Ssa  XXIV.  If  any  judge  of  the  election  shall  knowingly  '^^'J^^ 
receive,  or  sanction  the  reception  of  a  vote  from  anv  person  not  having  etocttoni.  ^'"^ 
all  the  qualifications  of  an  elector  prescribed  by  thb  act;  or  shall  re- 
ceive or  sanction  the  reception  of  a  ballot  from  any  person,  who  shall 
revise  to  answer  any  quesaon  which  shall  be  put  to  him  in  accordance 
with  the  provisions  of  the  thirteenth  section  of  this  act ;  or  who  shall 
refuse  to  take  the  oath  prescribed  by  the  fifteenth  section  of  this  act : 
or  shall  refuse,  or  sanction  the  refusal  by  any  other  judge  of  the  boara 
to  which  he  shall  belong,  to  administer  either  of  the  oaths  or  affirma- 
tions prescribed  by  the  thirteenth  and  fifteenth  sections  of  this  act: 
or  if  any  judge  or  clerk  of  the  election,  on  whom  anv  duty  is  enjoined 
by  this  act^  ^all  be  guilty  of  any  willful  neglect  of  such  duty,  or  of 
any  corrupt  conduct  in  the  execution  of  the  same,  such  judge  or  clerk, 
on  conviction  thereof,  shall  be  imprisoned  in  the  penitentiary,  and  kept 
at  hard  labor,  not  more  than  five  years  nor  less  than  one  year.  H 

(94.)  Seo.  XXY.     Every  person  who  shall  be  convicted  and  sen-  ^MiiuUfioatioii 
tenced  to  be  punished,  by  imprisonment  in  the  penitentiary,  for  any  tenoedtomnitonl 
offense  specified  in  this  act,  or  who  shall  be  convicted  of  and  sentenced  J|^  ^^  **»*■ 
for  bribery,  under  the  eleventh  section  of  this  act,  shall  be  deemed  for- 
ever after  incompetent  to  be  an  elector,  or  to  hold  any  office  of  honor, 
trust  or  profit  within  this  state,  unless  such  convict  snail  receive  from 
the  governor  of  this  state,  a  general  pardon  under  his  hand,  and  the  seal 
of  the  state;  in  which  case  said  convict  shall  be  restored  to  all  his  civil 
rights  and  privileges. 

(95.)  Seo.  XX YI.    All  prosecutions  under  the  provisions  of  this  ProB^CTi^piitobe 
act,  shall  be  by  indictment,  before  the  court  of  common  pleas,  in  the  •^'■^'**«^** 
county  where  the  offense  shall  have  been  committed. 

(96.)  Sec.  XXYII.    All  fines  incurred  under  this  act  shall  be  paid  Tiiiet,wiierepftid. 
into  the  county  treasury  where  the  offense  was  committed,  for  the  use 
of  such  county. 

(97.)  Seo.  XXVUI.    This  act  shall  be  given  specially  in  charge  to  Thh act tobegh^ 
the  grand  jury,  at  each  term  of  the  court  of  common  pleas,  by  the  pre-  ^nndj^^ 
siding  judge  Uiereof. 

(98.)  Sec.  XXIX.    So  much  of  the  act  entitled  "an  act  to  regulate  BapeaUng  cImm. 
elections,"  passed  February  18,  1831,  and  so  much  of  the  act  entitled 
"an  act  to  punish  betting  on  elections,  and  for  other  purposes,"  passed 
March  18,  1839,  as  conflicts  with  this  act,  be  and  the  same  is  hereby  ^^nn,  soe. 
repealed.    This  act  shall  take  effect  and  be  in  force  from  and  after  the 
firat  day  of  October  next 

• 

An  Aot  ffutkn  to  pMtenra  the  purity  of  elootioai.  Onrwan*!  B.  S.« 

[Fmtdm»4to0k^0MJprUZtlS67.    MmLAHLSS.] 

(99.^  Seo.  1,  Be  it  enacted  hy  the  General  Ammbhi  of  the  State  Peijtiryitobtidii- 
of  Ohvoy  That  every  person  who,  on  oath  or  affirmation,  in  or  before  any  *5»to.^  '**^*  ** 
court  within  this  state,  or  officer  authorized  to  administer  oaths,  shall, 
to  procure  or  acquire  the  right  to  vote  therein,  for  himself  or  any  other 
person,  willfully  and  corruptly  depose,  affirm  or  declare  any  matter  to 
be  fact^  knowing  the  same  to  be  &lse ;  or  shall,  in  like  manner,  deny 
any  matter  to  be  fact,  knowing  the  same  to  be  true ;  every  person  so 
o£knding  shall  be  deemed  guilty  of  perjury,  and  on  conviction  thereof 
ball  be  imprisoned  in  the  penitentiary  and  kept  at  hard  labor  not  more 

(a)  BepMled.    Supplied,  Sap.  M2. 
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-Orin^tftiniiig  tHan  five  nor  less  than  one  year.  This  act  shall  apply  to  all  proceed- 
n^turftTfwh*ii>n  pa-  ^^^  ^  procure  any  paper  or  papers  of  naturalization,  and  every  such 
willful  and  corrupt  falsehood,  deposed,  affirmed,  or  declared,  on  oath  or 
affirmation,  in  the  manner  before  stated,  in  any  such  proceedings,  shall 
be  held  and  taken  to  have  been  made  to  procure  and  acquire  the  right 
to  vote  within  this  state.     This  act  to  take  effect  from  its  passage. 

Onrwigo*!  B,  S.»  An  Act  snpplementanr  to  the  act  entitled  '*  an  sot  to  presenre  the  purity  of  eleotionBy*' 
W.  '"'  pwsed  May  20, 1840. 

iPamtdtm4tookqiiKtApra6,lB6^,    68  vol.  fltet  60.] 

S^ifoiw  *o^  0-^^'^  ^^P'  I-  -^  *^  enacted  hy  the  General  Atsemhly  of  the  State  of 
taininffposaeMion  Ohio,  That  if  any  person  or  persons,  at  any  election,  held  by  Virtue  of 
oMb^ot  box  or  ^^y  |j^^  ^f  ^j^jg  state,  in  any  ward  of  any  city,  or  in  any  township  or 
election  precinct,  of  any  county  in  this  state,  shall  unlawfrdly,  either  by 
force,  yiolenoe,  fraud  or  other  improper  means,  obtain  possession  of 
any  ballot  box,  or  any  ballot  or  ballots  therein  deposited,  while  the 
voting  at  such  election  is  going  on,  or  before  the  ballots  shall  have  been 
duly  taken  out  of  such  ballot  box  by  the  judges  of  election  according 
to  law;  such  person  or  persons  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  upon  conviction  thereof  be  imprisoned  in  the  penitentiary  of 
the  state,  and  kept  at  hard  labor  for  a  term  not  more  than  three  nor 
less  than  one  year,  at  the  discretion  of  the  court 
^l^dMto^Ting  (101.)  Sec.  II.  J£  any  person  or  persons  shall  unlawfully  destroy 
*"""* »—  •  ^^y  ballot  box  used,  any  ballot  or  vote  deposited,  any  poll  book  kept  at 

any  election  held  by  virtue  of  any  law  of  this  state,  such  person  or  per- 
sons shall  be  guilty  of  a  mif^demeanor,  and  shall  upon  conviction  thereof 
be  imprisoned  in  the  penitentiary  of  the  state,  and  kept  at  hard  labor 
for  a  term  not  less  than  one  nor  more  than  five  years,  at  the  discretion 
of  the  court. 

—Or  attempting  (102.)  Seo.  III.  That  if  any  person  or  persons,  at  any  election  held 
S)norbLuo?boat  ^J  vlrt^®  of  any  law  of  this  state,  in  any  ward  of  any  city,  or  in  any 
or  baUoti;  township,  or  election  precinct  of  any  county  in  this  state,  shall  unlaw- 

ftiUy,  either  by  force,  violence,  fraud  or  other  improper  means,  attempt 
to  obtain  possession  of  any  ballot  box,  or  any  ballot  or  ballots  therein 
deposited,  while  the  voting  at  such  election  b  going  on,  or  before  the  bal- 
lots shall  all  have  been  duly  taken  out  of  such  ballot  box  by  the  judges 
to^deibw"£^t  ^^  ®^®^  election  according  to  law;  or  if  any  person  or  persons  shall  un- 
box; lawfrilly  attempt  to  destroy  any  ballot  box  used,  any  ballot  or  vote  de- 
posited, any  poll  book  kept  at  any  election,  held  by  virtue  of  any  law 
of  this  state,  such  person  or  persons  shall,  upon  conviction  thereof,  be 
imprisoned  in  the  penitentiary  of  the  state,  and  kept  at  hard  labor  for 
a  term  not  less  than  one  nor  more  than  three  years,  at  the  discretion  of 
the  court 
2jJJgj"**"  (103.)  Seo.  IV.  That  all  prosecutions  under  the  provisions  of  this 
act  shall  be  by  indictment  of  a  grand  jury,  before  the  court  of  common 
pleas  of  the  county  where  the  offense  has  been  committed,  and  shall  be 
conducted  in  the  same  manner,  and  be  governed  by  the  same  rules,  as 
in  the  trial  of  other  offenses,  the  punishment  of  which  is  imprisonment 
in  the  penitentiary. 

Ad  Aot  to  pieieribe  the  duties  of  judges  of  eleotioni  in  certain  oasei,  and  preserve 
the  purity  of  elections. 

[Pamtdindtook^0clAprai,18Sd,     66  vol.  jBfaK.  180.] 

▼jJ^P«jjy«f      (104.)  Seo.  I.    Be  %i  enacted  hy  the  General  Awmbly  of  the  State 

be  r^eoted.         of  Ohio,  That  the  judge  or  judges  of  any  election  held  under  the  au- 

tiiority  of  any  of  the  laws  of  this  state,  shall  reject  the  vote  of  any 
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person  offering  to  Tote  at  sncli  election,  and  claiming  to  be  a  wliite^ 
male  citizen  of  the  United  States,  whenever  it  shall  appear  to  such 
jndge  or  judges  that  the  person  so  offering  to  vote  has  a  distinct  and 
visible  admixture  of  African  blood.  €1 

(106.)  Sec.  II.    Any  judge  or  judges  of  any  such  election,  who  JJJlJ^**  "^ 
shall  receive  the  vote  of  any  person  when  such  person  has  a  distinct       "^ 
and  visible  admixture  of  African  blood,  shall,  on  conviction  tiiereof,  be 
fined  in  any  sum  not  exceeding  five  hundred  dollars,  nor  less  than  one 
hundred   dollars,  and  imprisoned  in  the  county  jail  of  the  proper 
county  not  more  tiian  six  months,  nor  lees  than  one  month,  a 

(106.)  Sso.  in.    Any  person  who  shall  procure,  aid,  assist,  counsel : 
or  advise  another  to  give  his  vote  at  any  such  election  when  such  other  ^j£[?***  ^^ 
person  has  a  distinct  and  visible  admixture  of  AMcan  blood,  shall,  on 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  five  hundred  dol- 
lars, nor  less  than  fifty  dollars,  and  be  imprisoned  in  the  county  jail  of 
the  proper  county  not  more  than  six  months,  nor  less  than  one  month.  U 

(107.)  Ssc.  lY.    All  prosecutions  under  this  act  shall  be  by  indict-  FwwwBtioiii,<to., 
ment  in  the  court  of  common  pleas  of  the  proper  county,  and  it  shall  ******** 
be  the  dutv  of  the  judges  of  the  court  of  common  pleas  to  give  this 
act  specially  in  charge  to  the  grand  jury  at  each  term  of  the  court  a 
Seo.  Y  .     This  act  shall  take  effect  from  and  after  its  passage. 

An  Aot  to  AQthorise  eoim^  oommiBsioners  to  alter  or  change  the  bonndnriei  of  eleo-  Oiirw«i*e  B.  S. 

tion  preoinots.  SM^ 

[Fmtdtm4io0h0MApra9,ldW.    06  vol.  flfail.  S87.] 

(108^  Seo.  I.    Beit  enacted  hy  the  General  Assembhf  of  the  State  of  obangm  of  eke* 
OhiOf  That  the  commissioners  of  any  county  in  this  state,  upon  pre-  Sowmadik^' 
sentation  to  them  at  any  regular  session  of  their  board,  of  a  petition 
signed  by  not  less  than  twelve  legal  voters  of  anv  voting  precinct  in 
any  township  therein,  that  any  line  or  lines  bounding  said  precinct  be 
changed  or  altered,  upon  being  satisfied  that  the  prayer  of  said  petition 
is  just  and  reasonable,  and  that  due  notice  thereof  has  been  eiven  for 
twenty  days  by  posters,  either  written  or  printed,  in  three  public  places 
in  each  precinct  to  be  affected  by  such  change,  grant  the  prayer  of  such 
petition  Dy  an  order  that  such  precinct  be  changed  in  accordance  there- 
with. 
,  Seo.  n.    This  act  to  be  in  force  on  its  passage. 

An  Aot  to  proTide  for  oanyasalng  the  Totei  for  oomptroUer  of  the  troMOiy. 
[I'taMiiMtf  looft^^M  JUnMfy6,1869.    M  vol.  iStat  13.] 

(109^  Seo.  I.     Be  it  enacted  hy  the  General  Anemh^fo/the  State  of  Who  to 
Ohioy  That  immediately  after  the  passage  of  this  act,  it  shall  be  the  ^SSk.^ 
duty  of  the  governor,  auditor  and  secretary  of  state,  to  canvass  the 
votes  cast  at  the  annual  election  on  the  second  Tuesday  of  October, 

1  In  Jeffriet  t.  Anketw  et  aL,  11  Ohio  Bep.  872,  the  oourt  in  giring  a  oonstmction  to 
the  word  **  white  "  in  that  section  of  the  oonstitntion  of  1802,  deelarinff  who  should 
he  electors,  held  that  a  person  the  offspring  of  a  white  man  and  a  half  breed  Indian 
woman  was  a  lawfiil  roter.  This  construction  was  followed  in  Tkaeker  r.  Hawk  H 
«/.,  Ih,  876,  where  It  was  decided  that  the  court  of  oommon  pleas  erred  In  holding 
that  a  man  who  had  any  negro  blood  whatever,  was  not  a  lawral  TOter. 

Both  cases  are  based  upon  the  idea  that  all  men  nearer  white  than  blaok,  or  of  the 
grade  between  the  mulatto  and  the  white,  were,  so  far  as  blood  and  oolor  were  eoa- 
eemed,  entitled  to  vote,  as  «  white  male  inhabltanta." 

Ko  change  in  this  renpeet  was  made  by  the  new  eonitltation  (Art  5,  see.  1).  But 
feieoni  otherwise  qualified  to  Tote,  are  not  to  be  excluded  on  account  of  oolor  or  th« 
admixture  of  African  blood,  provided  they  have  a  preponderance  of  white  blood,  or 
an  more  white  than  blaek.  Amd^rmm  i.  MUKkm  HaL,%  Ohio  St.  Bep.  568.  See 
■otoJ^poft  U48. 

(•)Bepta]ed.  Su9.8tf.  SappUod, Sup. 881. 
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1858,  for  ike  office  of  comptroller  of  tlie  treasury,  and  report  the  re* 

anlt  of  such  canvass  to  each  house  of  the  general  assembly ;  and  also 

to  cause  the  person  found  to  haire  receired  the  highest  number  of  legal 

votes  to  be  notified  of  his  election  forthwith. 
M^^n.  Bm     .0^}^-)  ^^'  ^^-    '^^^^  ^  person  so  declared  to  be  ^eoted,  shall, 
TsEABUBT.  within  ten  days  a^r  such  notiee,  execute  his  bond,  in  oonformi^  mA 

section  twenty^tiiree  of  'Hhe  act  to  ^rther  provide  for  the  better  regu- 
B.«iT.0o.  lation  of  the  receipt,  disbursement  and  sa^ke^ing  of  the   pmbUo 

revenue,"  passed  April  12,  1856. 
Sub|iMiient^te-      (111.)  oBO.  III.    At  each  subsequent  electioa  of  comptroller  of  ikm 
iw.      ^^'^"''''^  treasury,  ^  votes  shall  be  ascertained  at  die  same  time,  and  declared 

in  the  same  manner,  as  is  provided  in  case  of  other  state  officers. 

Sec.  it.    This  act  dudl  take  effect  from  a»d  after  its  passage. 


CHAPTER  41. 
ENTAILMENTS. 

nonoir  sacnoH 

1.  Bntefled  MtatM  aball  paw  to  teii«  cf  int  7.  Howprooeedf«f  Mfodlapowd^ 

donee.  8.  — laTeetaaent  of  the  taoM. 

8.  Who  may  obtala  a  Mle  of  entailed  estates ;  9.  DUpoeitloa  of  the  net  income.— IHio  to  p^f 
S.  —How.  taxea  and  esnenMa. 

4.  Order  of  sale.— IflbctoTaale*  10.  Leering  entailed  ^itates. 

5.  Sale  by  consent.  11.  Costs. 
0.  BetwrtaBdcootrmatlon  of  sa]e.»The  deed. 

An  Act  to  restrict  the  entailment  ef  real  estate. 
^  CBM0dAM0iii6irl7,161l.    Took  ^M  Jvmel,  Wit.    89  »o2.  Osl.  468.] 

■ntaOsd  estates  (1.)  SECTION  I.  Be  it  enacted  hy  the  General  Awemhhf  of  the  8m$ 
^^SZm^'^  of  Ohio,  That,  from  and  after  the  taking  effect  of  this  act,  no  estate  in 
fee  simple,  fee  tail,  or  any  lesser  estate,  in  lands  or  tenements,  lying 
within  this  state,  shall  be  given  or  panted,  by  deed  or  will,  to  any  pei/^ 
son  or  persons  but  such  as  are  in  being,  or  to  the  immediate  issue  or 
descendents  of  such  as  are  in  being  at  the  time  of  making  such  deed  or 
will ;  and  that  all  estates  given  in  tail  shall  be  and  remain  an  absolute 
estate  in  fee  simple  to  the  issue  of  the  first  donee  in  taiL 

This  act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of 
June  next 

Onrwen*s   B.  S.,  '^^  -^^t  to  provide  for  the  sale  or  lease  of  estates  tail  in  oertaln  eases. 

UmmT^*'  CiVMmi«idtoo&^eo<4yra4,1869.    66  «oL  Stet  IH.] 

maf  obtain  (^)  Seo.  L  Be  it  enacted  hy  the  General  Assernhfy  of  the  State  of 
•  rf  entailed  Ohio,  That  it  shall  be  competent  for  the  courts  of  common  pleas  of  thw 
state,  on  application  of  the  first  donee  in  tail,  or  for  life,  to  authorise 
the  sale  of  entailed  estates  and  estates  for  life  with  remainder  over  to 
any  other  person  or  persons,  when  satisfied  that  the  sale  would  be  for 
the  benefit  of  the  applicant,  and  do  no  substantial  injury  to  the  heirs 
in  tail  or  others  in  succession,  reversion,  or  remainder. 

f  3.)  Sko.  II.    The  petition  shall  contain  a  description  of  the  estate 
to  be  sold,  a  clear  statement  of  the  interest  of  the  petitkmer  thema 


a  sale  of  entailed 
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and  a  copy  of  the  will,  deed,  or  other  instarvinent  of  writing  by  which 
the  estate  is  created.  All  persons  in  being  who .  may  be  interested  in 
the  estate,  or  who  may,  by  the  terms  of  the  will,  deed,  or  other  instru* 
ment  creating  the  entailment,  thereafter  become  interested  therein  as 
heir,  reversioner,  or  otherwise,  shall  be  made  parties  to  the  petition ; 
and  if  the  names  of  any  persons  who  ought  to  be  made  parties  are  un- 
known to  the  petitioner,  or  if  the  residence  of  any  such  partv  is  un- 
known to  the  petitioner,  the  fact  shall  be  verified  by  the  affidavit  of  the 
petitionef ,  and  the  sale  may  be  ordered  notwithstanding  such  names  and 
residences  may  be  unknown.  The  same  notice  shall  be  given  to  de- 
fendants of  the  application  for  the  sale  as  now  is  or  may  hereafter 
be  required  in  cases  of  petitions  of  administrators  foi  authority  to  sell 
real  estate  for  the  pavment  of  debts. 

(4.)  Seo.  ni.  If,  upon  the  hearing  of  the  netition,  it  shall  be  made  Order  ^t  mI*. 
to  appear  to  the  court,  oy  satisfactory  proof,  that  a  sale  of  the  estate 
would  be  for  the  benefit  of  the  first  donee  in  tail  or  for  life,  and  do  no 
substantial  injury  to  the  heirs  in  tail  or  others  in  succession,  reversion, 
or  remainder,  the  court  shall  direct  a  sale  of  the  estate  to  be  made,  and 
the  manner  thereof,  and  shall  appoint  Besie  suitable  person  or  persons  sflbetof  mI*. 
to  make  the  same ;  and  such  sale  shall  vest  the  estate  sold  in  the  pur- 
chaser, freed  ft'om  the  entailment  or  Hmitation  over. 

(5.)  Seo.  IY.    All  parties  in  interest  may  appear  voluntarily  and  siOei^ooiMeat. 
consent  in  writing  to  such  sale,  and  testamentary  guardians  and  guar- 
dians appointed  ny  the  court  of  probate,  may  assent,  in  the  place  of 
their  wards,  to  the  sale. 

(6.)  Seo.  Y.    All  such  sales  shall  be  reported  to  the  court  author-  Beport  t&d  oon 
hang  the  same,  and  if,  on  examination  thereof,  it  shall  appear  that  such  <*™»**<»  ofi*to; 
sale  haa  been  fairly  conducted  and  made,  and  that  the  pnce  obtained  is 
the  reasonable  value  of  the  estate  sold,  the  court  shall  confirm  the  sale, 
and  authorise  and  direct  a  deed  of  conveyance  of  tlM  premises  sold  to  .Thedeed. 
oe  made  to  the  purchaser  or  purchasers  on  payment  of  the  purchase 
money,  or  on  securing  the  payment  thereof  in  such  manner  as  shall  be 
approved  by  the  court. 

(7.)  Seo.  YT.    AH  moneys  arising  from  sales  under  this  act  shall.  How  orooeeds  of 
for  purposes  of  descent,  sueoession,  reversion,  or  remainder,  have  the  •^  ok^frnd  ©f 
flame  charaeter  and  be  governed  bv  the  same  principles  as  the  estate 
sold,  and  shall  pass  aec^ing  to  the  terms  of  the  deed,  will,  or  other 
instrument  creating  the  estate.  iiiT«rtBi«it  cf 

S3.)  Sia  YIL    Moneys  arising  from  sneh  sales  shaH,  under  the  Erection  mud^m  imMidtd 
approval  of  the  court,  be  invested  in  the  ceitificatet  of  the  funded  debt  of  JSiS^injJaJo 
this  state,  or  of  the  United  States,  or  in  bonds  secured  by  mortgage  on  unincum-  Z*^^?*  j?r ' 
heied  real  estate  situated  in  the  proper  county,  of  double  the  vahie  of  the  mon-     ^' 
•ys  secured  thereby,  excWsive  ot  baildings  and  other  improvements,  and  of  tim* 
ber,  mines  and  minerals ;  or  the  court  may  order  the  same  to  be  reinvested  in 
otiier  reaJ  estate  within  this  state,  under  such  restrictions  as  the  court  may  in 
ts  discretion  prescribe  (which  investment  shall  be  reported  to  and  subject  to 
fhe  approval  and  confirmation  of  the  court);  and  when  so  invested  the  said  real 
estate  shall,  for  purposes  of  descent,  succession,  reversion  or  remainder,  have 
tiie  same  character,  and  be  gsvemed  by  the  same  principles,  as  the  estate  sold, 
•od  shall  pass,  aooording  to  the  tems  of  the  deed,  will  or  other  instrument  ore> 
ating  the  estate  sold ;  and  the  court  shall  a{^)otnt  competent  trustees  to  invest 
the  moneys  aforesaid,  and  manage  the  same,  who  shall,  from  time  to  time,  report 
to  the  court  their  proceedings  and  the  condition  of  the  fond ;  and  the  court 
diaU  require  of  such  trustees  security  for  the  faithftil  discharge  of  their  duty ; 
may,  from  time  to  thne,  require  additional  security,  and  may  remove  such  trus- 
lees  fbr  cause  shown,  or  reasonable  apprehension  thereof;  may  accept  the  res- 
ignation of  a  tmstte,  and  ill  vacancies  by  new  appointment 

(9.)  Seo.  YUI.    The  net  income  aceruing  firom  sales  anthoriied  by  Dispodtkacr  Hit 
this  act  shall  be  paid  to  the  person  or  persons  who  would  be  entitled  to  Mt  inoom*. 
the  use  or  income  of  the  estate  were  the  same  unsold ;  and  all  taxes, 
and  the  expenses  of  the  investment  and  management  of  the  fund  shall  ^J^SSm^ 
be  paid  by  the  person  or  persons  entitled  to  the  income  thereof. 
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(10.)  Seo.  IX.  Upon  like  proceedings  as  hereinbefore  anthorized, 
the  court  may,  in  their  discretion,  authorize  and  direct  that  such  estates 
be  leased  for  a  term  of  years,  renewable  or  otherwise  as  may  appear 
most  beneficial,  and  upon  such  terms  as  may  appear  just  and  equitable, 
the  rent  and  profits  to  be  paid  to  the  person  or  persons  who  mi^ht 
otherwise  be  entitled  to  the  use  and  occupancy  of  the  estate  or  the  in* 
come  thereof. 

gl.)  Sbo.  X.    The  cost  of  the  petition  and  sale  or  lease  shall  be 
by  the  person  or  persons  entitled  to  the  income  aforesaid. 
8bo.  XI.    Tms  act  shall  take  effect  on  its  passage. 


When  9aik  how 


CHAPTER  42. 

EVIDENCB. 


t,  Wlm  tnd  how  book  Mooimti  mado  ofri-  d«iio»ifiwonito,«to.— OoplMofontTiM, 

dcnoo.  fiUTegri,  etc*  in  Midltorf  dBoo,  evl* 

i.  In  what  OMM  ownor  of  land  may  can  ■«-  denoe.— No  notlee  nqoirad  of  taking 

^9jor,  and  plant  oornen.  them. 

S.  8a«a.<-8anrarormajlMaewaRantifbrwtt*  li.  OofiintieamajbaTaanrTeyi,ete.,traniotib6d| 

nonaea,  and  take  their  depoeitione.-^Feea  which  maj  be  obtained  tcom  andltor  or 

of  witneoMi,  and  their  obligatlona  to  at-  itate ; 

tend,  etc  IS.  —And  kept,  and  ooplea  oertifled  bj  tteat&m 
4.  Notice  of  taking  rach  depoeitlona,  wlien  of  oonn^,  eridence. 

and  how  giTen.— Noticet  to  be  prored,  14.  B«corder*i  Imm  far  ooplea. 

retamcd  with  plat,  eto.  16.  Ot^ptee,  etc,  in  Yliginia  mUitaij  dlstrM, 
A.  Sorf^yor  to  make  record  of  plat,  etc,  whidi  etc,  eridenoe. 

ahall  be  recorded  bjr  recorder  of  oonntj,  16.  Ooplea  of  plata,  etc,  in  Union  conntj,  «ni» 

etc  denoc 

C  Plat,  or  oertifled  copy  and  depoaitiona,  «fTi-  17.  Ooplea  from  board  of  pnblio  worka,efTideaoa. 

oanoe,  nnleoa,  etc  18.  Leaaea  of  water  power,  etc,  to  be  recorded, 

7.  Veea  oiamrrtjor,  chain  men,  witneoeea,  etc,  19.  D^jraaltiona  on  C(HnplaintB,etc,  betea  howi 

and  by  wlMnn  to  be  paid.  of  reineeentatiTea. 

8.  Act  repealed.  SO.  Notice  to  be  gfren. 
a*  County  rarr^Tor,  when  applied  to,  ahall  ez-  81.  Feea,  etc 

amine  witneaeea  under  oath,  to  eatabliah  S8.  How  title  of  the  atate  to  Wabaah  and  ftia 
aorreyed  or  agreed  oomera.— Notice,  how  canal  landa  proved, 

giren  to  owner  of  adioining  landa  —Tea-  88.  Copies  from  goremor  and  aeoretaiyof  atala^ 
nmony,  how  taken.  oflloe,  eridenoe. 

10.  Uae  and  eflbct  of  the  teatimony.^reea.  Si.  How  owneta  may  eatabUrii  ooraan,  ata^  l9 

11.  Oertifled  ooplea  of  entriea,  etc,  flrom  R.  0.  conaent. 

Anderaon'a  ofllce,  to  be  admitted  in  efrl- 

An  Aot  Pipplemeiitury  to  the  net  entitled  "an  net  difpentlnf  wiUi  proof  In  oertaim 
oaaea,"  passed  Deoember  18, 1828. 

[AMMclirart*18,1868.    SlaeLaMLSTi.] 

(1.)  SxcnON  I.  Beit  enacted  hy  the  Otnerdl  AmembJy  of  the  SkUt 
of  Ohio,  That  it  shall  be  competent  for  the  court  of  justice,  upon  the 
trial  of  any  action  wherein  any  claim  or  defense  is  founded  on  book  ac- 
count, on  proof  of  the  deaw  of  the  parly  in  interest  making  the- 
original  entries  in.  such  book  of  accounts,  and  that  Uie  entries  are  in 
his  handwriting,  to  admit  said  book  of  original  entries  as  eyidence; 
and  if  the  original  entries  in  said  book  of  accounts  have  been  made  by 
a  disinterestecl  person,  who,  at  the  time  of  such  trial  is  deceased,  or  a 
nonresident  of  the  state,  on  proof  of  such  decease  or  nonresidence,  and 
that  said  entries  are  in  the  handwriting  of  such  person,  it  shall  be  com- 

Ktent  to  admit  said  book  of  original  entries  as  eyidence,  the  weight  to 
given  to  such  evidence  in  either  case,  however,  being  left  to  the  jury 
or  justice  to  determine. 
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An  Act  to  enable  the  holders  of  land,  within  this  state,  to  perpetuate  testimonj  rela- 

tire  to  their  lands. 

iPom$dJmmmrp%19i4.    2Wft  ^«o< /mm  1, 1824.    80  vol.  Aot  406.] 

(2.)  Saa  I    BeU  enacted  by  the  General  Assembly  of  the  State  of  OkiOf  AsemendBd  Jen* 
That  it  8hall  be  lawful  for  any  person  op  persons,  their  guardian,  asent,  or  JjHl^  ^iSn* 
attorney,  owning  or  being  interested  in,  any  tract,  or  tracts,  of  land  within  m  t.  7.*^ 
this  state,  any  corner  or  corners,  or  line  or  lines,  of  which  shall  have  be-  in    what    eeses 
come  lost  or  uncertain,  or  shall  be  in  danger  of  becoming  lost  or  uncertain,  JJJJ^  ^  ^*^ 
by  the  removal,  destruction,  de&cement  or  perishing  condition  of  any  cor-  endpieat 
ner,  witness  or  line  tree,  or  trees,  or  monument  or  monuments,  or  by  any 
other  cause,  to  call  on  the  surreyor  of  the  county  where  the  land  lies— or  if 
it  is  a  single  tract  divided  by  a  county  line  or  lines,  on  the  surveyor  of  any 
county  in  which  a  part  thereof  lies — to  make  a  survey  thereof,  and  cause  to 
be  planted  at  any  comer  or  comers,  or  at  proper  places  in  any  line  or  lines 
thereof,  a  stone  or  post,  noting  particularfjr  the  situation  and  condition  of 
the  original  comer  trees,  or  monuments  called  for  in  the  original  survey,  if 
found,  and  also  of  all  other  trees  or  monuments,  which  it  may  be  important  or 
advisable  to  note,  and  of  all  the  places  of  notoriety,  over  or  by  which  the  lines 
of  said  survey  may  pass;-  and  tne  surveyor  shall  make  out  a  plat  and  certif- 
icate of  such  survey,  under  his  hand,  noting  the  names  of  the  chainmen, 
markers,  and  other  assistants,  if  any,  in  such  survey,  and  also,  of  all  other 
persons  present  at  the  planting  of  any  stone  or  post  as  aforesaid;  and  noting 
also  the  variation  of  the  compass  from  the  original  calls,  at  the  time  of  ma- 
king such  survey. 

(3.)  Sxo.  II.  Tliat  wben  tbe  comer  or  comers  of  any  snch  snryey 
Bhall  have  been  or  may  hereafter  be  destroyed,  it  shall  and  may  be  law- 
ful for  the  owner  or  owners,  their  agent  or  attomey,  of  i^ny  such  Bur- 
vey  or  other  lands,  the  title  of  whidi  may  be  affected  by  the  loss  of 
such  comer,  to  call  on  the  surveyor  of  the  county  in  which  the  land 
ma^  be  situated,  whose  duty  it  shall  be  to  attend  on  the  ground  where 
it  18  intended  to  establish  such  corner  or  comers,  at  such  time  as  the 
applicant  shall  appoint;  and  the  said  surveyor  is  hereby  authorized  and 
required  to  issue  his  warrant,  directed  to  any  constable  or  other  fit  per- 
son, to  execute  the  same,  to  cause  to  come  before  him,  such  witness  or 
witnesses,  as  well  without  as  within  his  county,  as  the  person  demand- 
ing such  warrant,  or  other  person  interested,  may  require :  and  said  sur-  Sonr^jor  msgr  !■• 
Teyor  is  hereby  authorized  to  examine  said  witness  or  witnesses  on  oath  ^mnMMMAd  ^ 
or  affirmation,  touching  the  existence  and  situation  of  such  comer  or  JJ^^**^  *<*'*' 
comers,  or  any  other  matter  in  relation  to  the  entry  or  survey  of  such 
land,  and  take  the  same  in  writing,  which  shall  be  signed  by  the  de- 
ponent or  deponents,  and  certified  and  si^ed  by  the  surveyor:  and  in 
making  a  survey  of  Uie  land,  and  planting  stones  or  posts  at  the  cor- 
ners, agreeably  to  the  first  section  of  this  act,  the  surveyor  shall  have 
reference  to  and  be  govemed  by  the  deposition  or  depositions  so  as 
aforesaid  taken,  and  shsAl  specify  the  same  in  his  certificate  of  survey, 
in  which  shall  also  be  mentioned  the  names  of  the  persons  present  at 
the  planting  of  any  comer  stone  or  post  as  aforesaid:  Provided,  that  no  yeycgwitnasses. 

*         _  o       ••••'•1  1  *  .  .11  ••  t      snd  their  oMIn^ 

person  who  resides  wiUiout  the  county  where  said  depositions  are  to  be  tion  to  attend^ 
taken,  shall  be  bound  to  attend,  unless  his  traveling  fees,  both  goine 
and  retuming,  and  for  one  day's  attendance,  shall  have  been  tendered 
him;  nor  shall  any  witness  attending  firom  without  the  county,  be 
obliged  to  attend  more  than  one  day,  unless  additional  fees  for  such  at- 
tendance shall  be  tendered. 

(4.)  Sbo.  III.    That  previous  to  taking  any  depositions  as  aforesaid,  Kotioe  of  taidnf 
notice  shall  be  given,  at  least  twenty  days,  to  the  owner  or  owners,  J^  *2X**hofi 
their  agent  or  attomey,  if  known,  who  have  adjoining  lands;  and  if  giTw. 
the  owner  or  owners,  their  agent  or  attomey,  are  not  known,  or  reside 
out  of  the  state,  the  applicant  shall,  in  some  public  newspaper,  printed 
in  the  county  where  the  land  lies,  if  any  such  be  printed  therein,  if 
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not,  in  a  newspaper  printed  within  the  state,  and  nearest  the  land  to  be 
surveyed,  give  notice  of  his  intention  to  take  depositions  at  a  certain 
time  and  place,  by  advertisement  inserted,  for  six  weeks  successively, 
in  said  paper,  the  last  insertion  of  which  shall  be  twenty  days  previous 
to  the  time  of  taking  such  depositions;  in  which  notice  a  description 
Nettoe  to  1m  pror-  of  the  adjoining  lands  shall  be  given ;  evidence  of  which  notice  shall 
ptot?ftto^^  ^^  ^  produced  to  the  surveyor,  previous  to  his  taking  any  depositions  as 
aforesaid:  and  the  said  surveyor  shall  return,  with  his  proceedings,  the 
original  notices,  which  shall  be  in  writing,  with  the  evidence  of  their 
having  been  served,  and  a  oopy  of  the  advertisement,  if  any,  with  the 
evidence  thai  the  tame  has  been  published,  and  which  shall  be  re- 
corded with  the  said  survey  and  depositions. 
sonrOTor  to  make      (5.)  Seo.  IV.     That  any  county  surveyor,  making  surveys  under 
record  of  plat,  etc  ^^  provisions  of  this  act,  shall  record  the  plat  and  certificate  thereof, 
in  a  book  kept  by  him  for  the  purpose  of  recording  surveys,  and  deliver 
the  oiiginal,  with  any  depositions  taken  as  provided  for  in  this  act,  to 
— Whioh|BhaU  bo  the  recorder  of  the  county,  who  shall  record  all  such  plats  and  certifi* 
oOTd^^  oDon^  cates,  and  depositions,  with  the  notices  and  advertisements,  if  any,  with 
•to-  '  the  evidence  in  relation  thereto,  in  a  book  to  be  provided  bv  lum  for 

that  purpose;  and  shsdl,  on  demand,  deliver  the  originals  to  the  person 
at  whose  instance  such  survey  was  made  or  depositions  taken, 
piirt  or  certifled      (6.)  Sec.  V.     That  the  plat  and  certificate  of  any  county  surveyor, 
tiOTBt^ideiuSr^'  made,  or  depositions  taken,  agreeably  to  the  provisions  of  this  act,  or  a 
ttniesB,  otc  certified  copy  thereof,  from  the  recorder's  office,  shall  be  good  evidence 

in  any  court  of  law  or  equity  within  this  state,  in  any  cause  wherein 
the  title  of  any  land  to  which  they  may  apply  may  be  affected :  Pro- 
vided, that  the  depositions  of  witnesses,  recorded  as  aforesaid,  shall  only 
be  received  when  the  witnesses  are  dead,  or  without  the  jurisdiction  of 
the  court. 
FoM  of  ■nrr^or,      (7.)  Sec.  VI.     That  county  surveyors  shall  receive,  for  services  per- 
dSJSs,™!,  Md  ^<^"^®<^  under  this  act,  at  the  rate  of  two  dollars  per  day;  and  for  makiuff 
by  whom  to  b«  out  and  recording  plats  and  certificates,  the  same  fees  that  are  allowed 
^^  for  similar  services  in  other  cases;  chainmen  and  markers  shall  be 

allowed  seventy-five  cents  each  per  day;  and  each  witness  seventy-five 
cents  per  day :  and  if  said  witness  reside  out  of  the  county  in  which 
such  corner  or  corners  may  be  situate,  and  which  he  is  summoned  to  es- 
tablish by  his  testimony,  such  witness  shall  be  allowed  the  sum  of  one 
dollar  for  every  twenty-five  miles  he  may  be  required  to  travel  in 
going  from  and  returning  to  his  place  of  residence;  and  recorders  the 
same  fees  as  are  allowed  for  similar  services  in  other  cases;  all  of  which 
expenses  shall  be  paid  by  the  person  or  persons  applying  for  such  sur- 
vey and  depositions,  who  may  recover  from  the  persons  owning  the  ad- 
joining land  that  may  bo  benefited  by  the  perpetuation  of  such  testi- 
mony, their  equal  proportion  of  the  expense  incurred  in  obtaining  such 

evidence.      

AotnpMM.  (8.)  Sec.  VII.     That  the  "act  to  enable  the  holders  of  land  within 

oimm,  mw.  this  state  to  perpetuate  testimony  relative  to  their  lands,"  passed  twenty- 
fifth  of  January,  one  thousand  eight  hundred  and  nineteen,  be,  and  the 
same  is  hereby  repealed. 

This  act  shall  be  in  force  from  and  after  the  first  day  of  June  next. 

Ab  Aoi  to  amend  an  act  emtitUd  "  an  aot  to  enable  the  holden  ef  land  within  thif 
Btate  to  perpetuate  testimony  relative  to  their  lands/'  passed  January  2, 1824. 

[AMwd  Md  lM»  4^  JoNHflry  19, 1882.    80  mL  AM.  12.] 

umnQT  toTT^yor,      (9/)  Sec.  I.     Be  it  enacted  hy  the  General  Assembly  of  the  Statu 
mbm  applied  to,  ^y  Qjl^^^  That  it  shall  be  lawful  for  the  county  surveyor  of  any  county 
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in  ihi«  state,  within  liis  own  county,  to  call  before  liixn  any  witness  or  fhaiiezunine  wit- 
witnesses,  and  all  such  to  examine  on  oath,  and  take  their  testimony  in  to'JSti^lS^su^ 
writing,  for  the  establishment  of  any  surveyed  or  agreed  corner  of  the  ▼»y«i  <>'  •v^^ 
lands  of  any  person  or  persons,  or  bodies  corporate,  who  may  hereafter     "'*"' 
apply  to  him,  after  notice  having  been  given  to  the  person  or  persons,  Notice,  bow  giren 

*^  f  .111*  •!•••        11  'ti  •i«to  owner  of  ad« 

or  bodies  corporate,  holding  adjoining  lands,  as  is  by  law  required  m  joining  luuu. 

taking  testimony  for  the  establishment  of  old  or  decayed  corners  of 

land,  by  the  above  named  act;  and  the  testimony  taken  under  this  act  Testimony,   how 

shall  be  done  under  the  same  regulations  and  restrictions,  and  in  the  ^'^^'^ 

same  manner  as  under  and  by  virtue  of  the  act  to  which  this  is  an 

amendment. 

(10.)  Sec.  n.    All  testimony,  taken  agreeably  to  the  provisions  of  Vm  ud  effect  of 
the  first  section  of  this  act,  shall  have  the  same  power  and  effect  in  law  ****  *««**m<»y- 
as  evidence  taken  by  virtue  of  the  provisions  of  the  act  to  which  this 
is  an  amendment;  and  the  surveyor,  other  officers  and  witnesses,  shall 
be  entitled  to  demand  and  receive  from  the  persons  interested  in  all 
surveys  and  establishment  of  corners,  under  this  act,  the  same  fees  as  ^*^- 
are  by  law  allowed  for  similar  services  by  the  said  amended  act. 

An  Act  oonoerning  the  admission  of  testimonj  in  oertain  oaiea. 
[Pamd  and  tooi  ^v*  D«onrib»  18, 1823.    29  voi.  fifari.  123.] 

(11.)  Sec.  I.     Be  it  enacted  hy  the  Oeneral  Awemhly  of  the  State  of  OertMed  copiee  of 
Ohio^  That  it  shall  be  competent  for  a  party  to  any  suit,  hereafter  to  be  Sl^crASierTOiS 
tried  in  any  court  within  this  state,  to  exhibit  in  support  of  his  action  ^^Jj^  ***' 
or  plea,  to  the  court  before  whom  such  action  is  to  be  tried,  the  copy  S  sworn  to,*eS 
of  any  entry,  survey  or  voucher,  on  record  or  file  in  the  office  of  Bich- 
ard  C.  Anderson,  surveyor  of  the  lands  lying  within  l^e  Virginia  mili-  Ooptes  of  entries, 
tary  district,  or  his  successor  in  office,  signed  and  sworn  to  by  the  said  SSiSr's  office,  *° 
Richard  C.  Anderson,  or  his  successor  in  office,  as  being  a  correct  copy  or  •▼Wence. 
copies  of  any  entry,  survey  or  other  voucher,  being  on  record  or  file  in  said 
office,  and  also  that  the  copies  of  entries  and  surveys,  or  other  vouchers 
on  record  or  file  in  the  office  of  the  auditor  of  state,  may,  in  like  man- 
ner, be  exhibited  in  support  of  any  such  action  or  plea:  in  all  which  KonoCieei«qiiixed 
cases  it  shall  be  unnecessary  for  the  party  producing  such  copy  or  copies  o't*Wngtbem. 
to  give  notice  of  the  taking  the  same  to  any  party  interested  in  the  cause 
or  matter  to  which  they  relate. 

An  Aet  to  aathoriie  oopies  of  entries  and  surreys  in  the  Virginia  military  distriot  ^ 

to  be  made.3 

[JPtemi  Jfiiro%  10, 1850.    48  vol.  flbit  69.] 

1,12.)  Sbo.  I,  Beit  enacted  by  the  General  Asftmihfy  of  Oie  State  of  i^^S^^Ui^ 
OhiOy  That  the  county  oommissioners  of  any  county  in  this  state  be,  and  transcribed; 
they  are  hereby  authorized  and  empowered  to  procure,  whenever  they 
deem  proper,  the  necessary  books,  and  to  contract  with  any  person  or 
persons,  for  transcribing  and  recording  therein  any  and  all  of  the  entries 
and  surveys  of  any  and  all  tracts  of  land,  in  whole  or  in  part,  in  said 
county,  including  accurate  plats  thereof.  _wKieh 

Seo.  II.     That  said  entries,  surveys  and  plats  may  be  obtained  frm  an! 
copied  from  the  entries,  surveys  and  plats  in  the  office  of  the  auditor  of  <Mtorof  state; 
state,  and  when  so  made  and  transcribed  shall  be  careftilly  com^red  by 
said  auditor,  or  some  clerk  in  his  office,  who  shall  certify  in  said  book, 

Ifiee  note  in  regard  to  warrants,  entries,  carreys  and  patents  in  Virginia  militaiy 
land,  at  the  end  of  this  Chapter. 

'For  a  prior  law  on  the  same  subject,  and  whioh  seems  to  be  mperteded  by  this, 
M6  act  of  Vebmary  14, 1848, 46  toL  SUt.  60. 

Vol.  I.— 87  . 
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at  the  end  of  said  record,  that  the  entries,  surveys  and  plats  are  truly 
taken  and  copied  from  the  books  of  entries,  surveys  and  plats  of  land 
in  the  Virginia  military  district,  in  said  office;  which  certificate  shall 
be  under  the  seal  of  office  of  the  auditor  of  state. 
—And  koDt,  and      (13.)  Seo.  III.     That  the  said  book  or  books  containing  the  entries, 
rS'ordOT^fooiuJ  survcys  and  plats  aforesaid,  shall  be  deposited  and  remain  in  the  office 
ty,  oTidenoe.        of  the  recorder  of  the  proper  county ;  and  said  records,  and  all  copies 
thereof,  certified  by  the  recorder  of  the  proper  county,  under  his  seal 
of  office,  to  be  true  and  correct  copies  from  said  record  books,  shall  be 
received  in  evidence  in  all  courts  and  places  in  the  same  manner,  and 
shall  have  the  same  force  and  effect  that  the  original  entries,  surveys 
and  plats,  or  copies  thereof,  would  have :  Provided,  that  any  person  in- 
terested may  impeach  the  correctness  of  said  record,  so  deposited  in  the 
recorder's  office,  or  copies  therefrom,  by  competent  proof. 
fieoorder'afcMfiv      (14.)  Sec.  IV.     That  the  recorder  of  the  proper  county  shall,  on 
°°''**^  demand  of  any  person,  make  and  furnish  copies  of  any  entry,  survey 

or  plat  from  said  record,  duly  certified;  and  he  shall  be  entitled  to  de- 
mand and  receive  therefor,  the  sum  of  ten  cents  for  every  hundred 
words  contained  in  the  body  of  said  copy,  together  with  twenty-five 
cents  for  his  certificate  thereto,  under  seal,  and  twenty-five  cents  for 
each  plat  with  said  copy. 
Copies,  etc.,  In  (15.)  Seo.  V.     That  any  book  of  entries,  surveys  and  plats  of  lands 

dStt^^!*SZ  in  the  Virginia  military  district,  heretofore  made,  shall,  on  the  demand 
deooe,  of  the  recorder  of  any  county,  be  compared  and  certified  by  the  auditor 

of  state,  or  some  clerk  in  his  office,  in  the  same  manner  as  provided  in 
the  second  section  of  this  act;  and  copies  certified  from  such  book,  or 
from  any  book  of  entries  and  surveys  certified  by  W.  Marshall  Ander- 
son, surveyor  of  the  Virginia  military  district,  or  his  successor  in  office, 
under  his  seal  of  office,  by  the  recorder  of  the  county  in  whose  office 
the  same  may  be,  shall  have  the  same  force  and  effect  as  copies  author- 
ized to  be  certified  under  the  preceding  section  of  this  act. 
Copiet  of  plats,  Q-^-)  ^^^'  ^^*  That  the  books  containing  copies  of  the  original 
«ouitj*°eTi£"ifw  P^**®  ^^^  surveys  of  Virginia  military  land,  in  the  county  of  Union,  in 
'  the  state  of  Ohio,  which  said  book  and  copies  were  copied,  prepared 
and  arranged  from  the  books  and  records  in  the  office  of  the  surveyor 
of  the  Virginia  military  land  district  at  Chillicothe,  in  the  state  of 
Ohio,  and  were  authenticated  by  the  certificate  of  W.  Marshall  Ander- 
son, surveyor  of  said  district,  under  his  hand' and  the  seal  of  his  said 
office,  on  the  2d  day  of  June,  A.  D.  1845,  and  which  are  now  kept  in 
the  office  of  the  auditor  of  said  Union  county,  shall  be  hereafter  re- 
ceived in  all  courts  of  record  and  elsewhere,  as  lawful  and  conclusive 
eiridence  in  all  suits,  controversies,  proceedings  and  acts  whatsoever, 
touching  the  land,  or  any  part  thereof,  to  which  said  book,  copies  and 
plats,  x>T  any  part  thereof,  may  have  relation. 

An  Aot  relating  to  the  records  of  the  board  of  public  workB. 
[PlB«0d  Febncofv  8, 1847.    46  voZ.  fiW.  64.] 

Oopies  from  board       (17.)  Sbq.  L     Be  it  enacted  hy  the  General  Assembly  of  the  State  of 
eviJ^w.*'  ^"^'  ^^^>  ^i^^  ^l^  copies  from  the  books  and  records  in  the  office  of  the 
board  of  public  works,  and  of  any  bonds,  leases,  accounts  and  other 
papers  therein,  certified  by  the  president  of  said  board,  shall  be  re- 
ceived as  legal  evidence  in  all  courts  and  places  in  this  state,  where 
the  originals  would  be  evidence, 
of  water      (18.)  Sec.  II.     That  all  leases  deposited  in  the  office  of  the  said 
'*^  *"  *^  board  of  public  works,  in  which  the  state  is  interested,  shall  be  recorded 
in  suitable  books  to  be  provided  for  that  purpose. 


power,  etc,  to  be 
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An  Act  providing  for  taking  tesUmdny  to  be  used  before  the  house  of  representatives 
in  oases  of  impeachment. 

[Famed  March  6, 1844.     42  vol.  BUU.  38.] 

(19. J  Sec.  1.     Be  it  enacted  hy  tJie  General  Assembly  of  tlie  State  Deposi^nson 
of  Ohw,  That  in  all  cases  where  any  memorial,  petition  or  complaint,  becSn  hcmae^'of 
praying  for  an  investi^tion  of  the  official  conduct  of  any  officer  liable  "pw^ntaUvef. 
to  impeachment  by  the  constitution  of  Ohio,  is  pending  in,  or  may 
hereafter  be  presented  to,  the  house  of  representatives  of  this  state,  it 
shall  be  competent  and  lawful  for  any  person  or  persons  preferring  such 
complaints,  either  before  or  after  the  same  has  been  presented,  to  take 
depositions  of  witnesses  to  substantiate  the  same,  which  depositions 
may  be  used  as  testimony  before  said  house  in  determining  whether 
they  will  impeach  such  officer,  and  may  be  taken  before  any  person 
authorized  by  law  to  take  depositions  in  other  cases. 

(20.)  Sec.  II.  That  notice  shall  be  given  of  the  time  and  place  of  Notice  to  begiwi 
taking  such  depositions,  in  the  same  manner  as  is  required  by  law  in 
other  cases :  Provided,  however,  if  the  officer  against  whom  such  com 
plaint  is  made  or  about  to  be  made  shall  be  out  of  the  state,  then  such 
notice  may  be  left  at  his  place  of  residence  in  the  same,  but  if  he  have 
no  known  place  of  residence  in  said  state,  then  such  notice  may  be 
published  in  some  newspaper  printed  in  the  county  of  said  state  where 
he  laat  resided,  for  three  consecutive  weeks  next  preceding  the  time  of 
taking  said  depositions. 

(21.)  Seo.  III.     That  in  case  an  impeachment  shall  be  preferred  to  feet,  etc 
the  senate,  and  the  officer  impeached  shall  be  convicted  by  the  senate, 
then  the  person  complaining,  who  has  caused  said  depositions  to  be 
taken,  shall  be  allowed  the  legal  fees  accruing  on  taking  the  same. 

An  Act  to  regulate  the  admission  of  testimony  and  dispense  with  proof  in  certain 

cases. 

[PomtdManA  10, IMS,    ^voLBIaL61.] 

(22.)  Sec.  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  of  How  title  of  the 
Ohio,  That  in  all  civil  actions  and  criminal  prosecutions,  whenever  it  J[^  mJ^^£!£2 
shall  be  material  in  such  action  or  prosecution,  in  support  of  the  same, 
to  prove  that  the  state  of  Ohio  has  title  to,  or  is  in  possession  of,  any 
section,  tract,  lot  or  parcel  of  land,  granted  by  an  act  of  congress  enti- 
tled "an  act  to  grant  a  certain  quantity  of  land  to  the  state  of  Indiana, 
for  the  purpose  of  aiding  said  state  in  opening  a  canal  to  connect  the 
waters  of  the  Wabash  river  with  those  of  Lake  Erie,'*  passed  March 
second,  one  thousand  eight  hundred  and  twenty-seven,  and  which  were, 
by  the  state  of  Indiana,  transferred  to  the  state  of  Ohio,  by  a  joint 
resolution  of  the  general  assembly  of  the  said  state  of  Indiana,  ap* 
proved  February  first,  one  thousand  eight  hundred  and  thirty-four,  the 
certificate  of  the  secretary  of  the  state  of  Ohio,  under  the  seal  of  the 
state,  setting  forth  that  such  section,  tract,  lot,  or  parcel  of  land,  belongs 
to  the  state  of  Ohio,  shall,  in  all  such  actions  and  prosecutions  be  siu- 
ficiont  j>rma  facie  evidence  that  the  title  to  such  section,  tract,  lot  or 
parcel  of  land  is  in  the  state  of  Ohio,  and  that  the  said  state  of  Ohio  is 
in  possession  thereof,  any  law  or  usage  to  the  contrary  notwithstanding. 

An  Act  authorising  copies  of  records  and  papers  in  the  offices  of  the  governor  and 
secretary  of  state,  to  be  used  as  CTidence  in  the  courts  of  this  state. 

[PlMM(iir(ireA82,l860.    48  vot.  Stat  35.J 

(23.)  Sec.  I.     Beit  enacted  by  the  General  Assembly  of  the  State  of  Oopke  from 
Ohioj  That  copies  of  all  records  and  papers  on  file  in  the  office  of  the  *"**  •"*  * 
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tarjr  of  itato's  of-  governor  or  secretary  of  state,  certified  by  the  secretary  of  state,  under 
Jrol^r       ^^®  great  seal,  to  be  true  and  correct  copies  of  such  records  or  papers, 
shall  be  received  as  evidence  in  all  courts  and  places,  in  the  same  man- 
ner, and  have  the  same  force  and  effect,  as  the  originals  thereof  would 
have,  if  produced. 

An  Act  to  amend  the  act  entitled  "an  act  to  enable  the  holders  of  land  within  this 
state,  to  perpetuate  teatimonj  relatire  to  their  lands,"  passed  January  2, 1824. 

[PkuMd /oMMry  28,  oMi  iooi ^0o(  Ifoy  1,1867.    64ool.AU.  7.] 

Sbo.  I.i 
How  owners  may      (24.)  Seo.  II.     That  whenever  the  owners  of  adjoining  tracts  of 
IS!?*  by  oo^MDt!  ^^>  ^'  village  or  city  lots,  shall  agree  upon,  or  fix,  the  site  of  any  oor- 
^  ner  or  comers,  line  or  lines,  common  to  such  tracts  or  lots,  and  shall 

make  and  subscribe  a  certificate  of  such  agreement,  containing  a  perti- 
nent description  of  such  comer  or  comers,  line  or  lines,  either  with  or 
without  a  plat,  and  shall  acknowledge  such  certificate  before  any  officer 
authorized  to  take  the  acknowledgment  of  deeds  (whose  dutv  it  is 
hereby  made  to  take  and  certify  such  acknowledgments  and  riiall  cause 
the  same,  with  the  certificate  of  acknowledgment  ^which  shall  be  upon 
the  same  paper),  to  be  recorded  in  the  recorder's  office  of  the  county  or 
counties  in  which  such  comer  or  corners,  line  or  lines,  shall  be  situate; 
such  comer  or  corners,  line  or  lines,  shall  thenoeforth  be  deemed  as 
fixed  and  established  as  between  the  parties  to  such  agreement,  and  all 
persons  subsequently  deriving  title  horn  or  under  them  respectively. 
Such  agreement  shall  be  recorded  by  the  recorder,  in  the  book  in  his 
office  in  which  surveys  are  or  may  be  recorded;  and  the  original  agree- 
ment, after  being  so  recorded,  or  a  duly  certified  copy  thereof  from  the 
record  aforesaid,  shall  be  good  evidence,  in  any  court  in  this  state 
against  aiiy  party  to  such  agreement,  or  person  in  privity  with  him  as 
aforesaid. 

Provided,  however,  that  no  such  agreement  shall  be  executed  by  any 
minor,  idiot,  lunatic  or  insane  person,  but  the  same  may  be  made,  exe- 
cuted, and  delivered  for  record,  on  his  behalf,  by  his  guardian;  and 
when  so  made,  executed,  acknowledged,  delivered  fbr  record  and  re- 
corded, shall  be  as  effectual  againdt  such  minor,  idiot,  lunatic  or  insane 
person,  as  if  he  had  been  under  no  disability,  and  had  performed  said 
acts  himself. 

And,  provided  ftirther,  that  any  owner  aforesaid,  not  being  under 
either  of  the  disabilities  aforesaid,  may  perform  either  or  all  of  the  acts 
mentioned  in  this  section,  by  an  attomey  in  fact;  but  the  power  of 
such  attorney  must  be  in  writing,  and  first  recorded  in  tilie  recorder's 
office  aforesaid. 

And,  provided  also,  that  no  such  amement,  nor  any  such  power  of 
attomey,  shall  be  executed  or  acknowledged  by  a  married  woman,  un- 
less her  husband  join  in  the  execution,  and  acknowledgment  thereof; 
and  the  officer  taking  the  acknowledgment  of  husband  and  wife,  shall 
also  examine  her  separate  from  her  husband,  and  shall  read  or  other- 
wise make  known  the  contents  of  the  aCTcement  or  power  of  attomey 
to  her;  and  if,  upon  such  separate  examination,  she  shall  declare  that 
she  did  voluntarily  sign,  seal  and  acknowledge  the  same,  and  that  she 
is  still  satisfied  therewith,  he  shall  certify  her  acknowledgment,  but  not 
otherwise. 

Seo.  ni.    The  first  section  of  the  act  to  which  this  is  an 
amendment  is  hereby  repealed. 

1  Amendment  to  seo.  (2)  of  this  Chapteri  and  there  inserted. 
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An  Act  for  the  pToaerration  of  the  books,  jplats,  record*,  and  official  correspondence  containing  evi- 
dence of  title  to  lands  In  the  <K)hio  Company  Purchase/*  and  to  make  copies  of  the  same. 

[PhuMd  Jjfril  16,  <md  took  ^ed  JToy  1, 1867.    6i  vol  BUU.  119.] 

Bbo.  1.  B4  U  enacted  by  the  General  Aaeembly  of  the  Slate  of  Ohio,  That  William  Bu- 
fufl  Putnam  and  William  8.  Ward,  of  Washington  oounty,  Ohio,  be  and  the  same  are 
hereby  aathorized  to  coUeot  all  books,  plats,  records,  and  official  correspondence  re- 
lating to  titles  to  lands  within  the  "Ohio  Company  Purchase,"  now  in  tne  possession 
of  said  William  Buf^s  Putnam,  and  arrange  the  same  and  have  them  properly  bound; 
after  which  they  shall  deposit  the  same  in  the  recorder's  office  of  said  Washington 
county,  and  the  said  William  Bnfus  Putnam  and  William  S.  Ward  shall  receive  such 
compensation  for  their  serrioes,  not  exceeding  two  hundred  dollars,  as  may  be  al- 
lowed by  the  commissioners  of  Mid  ooun^ :  Provided,  that  such  books,  plats,  records 
and  correspondence  shall  not  be  so  deposited  in  the  recorder's  office,  nor  shall  said 
Putnam  and  Ward  he  paid  for  their  senrices  in  arranging  and  preparing  the  same, 
until  such  books,  plats,  and  other  papers  shall  have  been  submittea  to  the  inspection 
of  the  county  commissioners  and  prosecuting  attorney  of  Washington  county,  and  by 
them  be  approyed  and  accepted ;  and  the  sum  of  two  hundred  dollars  is  hereby  ap- 
propriated to  cany  out  the  provisions  of  this  [act],  payable  out  of  any  funds  that 
may  be  levied  for  that  purpose  by  the  commissioners  ofWashington  county  on  the  or- 
der of  the  auditor  of  said  county,  in  aocordanoe  with  the  certificate  and  direction  of 
said  commissioners. 

SxG.  2.  Copies  £rom  said  booki;.  plots,  records  and  oiBcial  correspondence  shall, 
after  the  same  nave  been  deposited  in  the  recorder's  office  of  Washington  county,  ac- 
cording to  the  reonirements  of  this  act,  duly  certified  by  the  recorder,  be  received  in 
all  the  courts  of  Ohio  as  evidence,  in  all  cases  in  which  said  original  books,  papers 
and  official  correspondence  would  be  competent  testimony  upon  the  same  rules  and 
sul^ect  to  the  same  conditions,  that  copies  of  deeds  and  other  records  in  said  office 
are  now  received  in  said  courts :  Proviaed,  that  the  commissioners  of  the  county  of 
Washington  may  fix  the  rates  to  be  charged  for  all  examinations  and  certified  copies 
of  such  records,  plats,  books  and  correspondence,  and  the  amounts  so  paid  for  such 
examinations  shall  be  by  the  auditor  paid  into  the  treasury  of  said  county. 

YIBGINIA  KILITABT  LAND. 

Warrante. — ^No  warrant,  given  for  any  other  than  "  serviees  in  the  Virginia  line, 

S)on  continental  establishment,"  would  give  any  right  to  the  holder,  to  any  land  in 
e  district.     Wallace  v.  Samtdere,  7  Ohio  Bep.  173. 

But  a  warrant,  issued  previous  to  the  cession  made  by  Virginia  to  the  United  States, 
by  virtue  of  a  special  resolution  of  the  Virginia  legislature,  to  a  person  as  "for  serv-* 
ices  performed  m  the  Virginia  line,  upon  continental  establishment,"  is  not,  it  seems, 
distinguishable,  by  any  principle,  Arom  those  issued  under  the  general  laws  of  that 
commonwealth,  for  services  in  the  Virginia  line  upon  eontinental  establishment,  and 
like  them  is  to  be  satisfied  out  of  the  lands  reserved.  Were  there  any  doubt  abovl 
this,  the  act  of  congress,  of  March  8, 1807  (see  0.  Land  Laws,  p.  136),  entirely  r0- 
moved  all  difficulty.  Parker  v.  Wallace,  8  Ohio  Bep.  490 ;  Pourker  v.  Dutrn  et  al,  4 
Ohio  Bep.  232. 

A.  made  the  first  entry  under  a  '' resolution  warrant."  B.  then  made  an  entiy 
upon  the  same  land,  under  a  warrant  issued  in  the  ordinary  way,  and  obtained  a  patent, 
alter  which  A.  obtained  his  patent,  but  was  <^ected  from  the  land  by  B.,  under  hif 
elder  patent.  A.  then  filed  a  bill  in  chaneery  to  establish  his  title.  On  the  trial  a 
tuU  inquiry  seems  to  have  been  gone  into,  upon  what  evidence  A.'s  warrant  issued. 
Parker  v.  Wallaee,  3  Ohio  Bep.  490.  But  in  a  subsequent  ease,  the  important  lead* 
ing  facts  of  which  were  similar,  the  oourt  say :  "  It  is  not  oompetent  to  institute  an 
inquiry  upon  what  evidence  the  warrant  issued."    Parker  v.  l]Nmit,  4  Ohio  Bep.  232. 

Mo  particular  mode  of  assigning  warrants  was  prescribed  by  law.  It  might  be  done 
by  an  indorsement  upon  the  warrant  itself,  or  on  a  separate  paper.  Nor  was  there 
anything  in  the  law  inquiring  it  to  be  done  even  in  writing.  That  mode  was  adopted 
which  was  most  oonvenient  to  parties.  Under  circumstances  sufficiently  strone, 
courts  will  presume  an  assignment.  Leeeee  of  McArthm^e  hmre  v.  QaUaghw,  8  Ohio 
Bep.  512. 

The  government  retains  the  warrant  when  it  issues  the  patent ;  and  if  the  patentee, 
or  those  under  him,  be  evicted,  he  can  obtain  his  warrant  for  relocation.  Pyrier  t. 
RoM>  et  al,  7  Ohio  Bep.  200  (see  0.  L.  L.  p.  188). 

It  is  said,  the  assignee  of  a  warrant  takes  it  in  the  state  of  progress  toward  a 
eomplete  title,  in  which  he  finds  it  at  the  time  of  his  purchase,  but  with  the  same 
right  of  the  original  holder,  to  disavow  any  step  that  may  have  been  taken  illegally, 
or  without  authority.     McArthmr  v.  Kevill  et  al,,  3  Ohio  Bep.  178. 

The  holder  of  a  warrant,  before  location  or  entry,  has  no  such  specific  equity,  to' 
any  particular  tract  as  a  court  of  ohancery  can  notice  or  enforoe.  Price  v.  Johneon,  1 
Ohio  St.  Bep.  890. 

Entry, — ^An  entry  is  neither  more  nor  less  than  a  location,  and  when  we  speak  of  an 
entry,  we  mean  a  tract  of  land,  with  defined,  though  unsurveyed,  boundaries.  McAr» 
Oar  V.  Ne9iU  si  at,  3  Ohid  Bep.  178. 
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To  be  yalid,  an  entry  mnst  be  certain  and  precise,  and  must  contain  tbe  means  of 
ascertaining  its  boundaries,  in  order  that  others  may  locate  the  adjoining  land  with 
safety  (see  0.  L.  L.  121).  Porter  y.  Eobb  et  o/.,  7  Ohio  Rep.  206  j  MeArthur  ▼.  NeviiU 
et  al.,  3  Ohio  Rep.  178;  Martin  y.  Boon  et  al.,  2  Ohio  Rep.  287. 

When  an  entry  is  properly  made,  it  withdraws  the  land  described  from  the  masi 
of  vacant  land,  and  appropriates  it  to  the  satisfaction  of  so  much  of  the  warrant 
as  is  called  for  by  the  entry ;  but  it  withdraws  no  more,  nor  any  other  land.  i\>rlcr 
T.  Bobb  eial.,1  Ohio  Rep.  206. 

The  entry  is  the  only  notice  of  the  location,  until  it  is  surveyed.    Id.  lb. 

No  locations  of  Virginia  military  land,  made  west  of  what  is  called  Ludlow's  linOt 
since  the  act  of  congress  of  June  26, 1812  (see  0.  L.  L,,  p.  137),  hare,  it  is  said,  been 
held  yalid.     Wallace  t.  Saundert,  7  Ohio  Rep.  173. 

An  entry,  roid  for  uncertainty  when  made,  can  not  acquire  validity  by  any  subse- 
ouent  notoriety.  Kerr  et  al,  r.  Mack,  1  Ohio  Rep.  161 ;  MeArthur  t.  Phoebut  et  al.,  3 
Ohio  Rep.  415. 

The  survey  of  a  void  entry,  may  acouire  sufficient  notoriety  to  become  a  good  call 
for  a  subsequent  entry.     MeArthur  v.  Phoebut  et  aL,  2  Ohio  Rep.  415. 

An  entry,  originally  invalid,  because  of  the  disproportion  of  it^  length  and  breadth, 
may  be  rendered  valid  by  a  withdrawal  of  part,  so  as  to  give  the  remainder  the  rela- 
tive proportions.     MeArthur  v.  Phoebus  et  aL,  2  Ohio  Rep.  415. 
«  There  is  no  doubt  but  that  locators  have  a  right  to  amend  their  entries,  or  to  with- 

draw them  in  whole  or  in  part.  A  withdrawal  of  part  of  an  entry,  will  not  destroy 
the  validity  of  that  entry,  as  to  the  residue,  provided  it  be  so  made  as  to  leave  the 
residue  possessed  of  the  relative  proportions  and  certainty  required  for  a  good  origi- 
nal entry.     Id.  lb. 

By  an  entry  in  the  Virginia  military  district,  the  land  covered  by  it  is  appropri- 
ated, and  an  equitable  estate  of  inheritance  vested  in  the  person  in  whose  name  the 
entry  is  made.     Stubblefield  v.  Bogg*,  2  Ohio  St.  Rep.  216. 

An  entry  and  survey,  made  in  the  name  of  a  aeceased  person,  is,  upon  general 

Srinciples,  void.  It  does  not  appropriate  the  lands  incladed  in  it,  nor  in  such  case, 
oes  tne  equitable  title  pass  from  toe  government  to  his  heirs.  Price  v.  Johnson,  1 
Ohio  St.  Rep.  390 ;  Stubblejield  v.  Boggey  2  Ohio  St.  Rep.  216.  So,  an  entry  and  sur- 
vey, made  by  <' A.,  as  attorney  in  fact  for  B.,  deceased,"  are  void.  In  such  case,  a 
second  entry  and  survey,  covering  the  same  land  and  patented  before  the  first,  will 
hold.  WaUace  v.  Saundere,  7  Ohio  Rep.  173.  In  that  case  there  was  a  qnere  whether, 
if  the  first  survey  had  been  patented  prior  to  the  second,  it  would  alter  the  case. 
But  in  Stubblefield  v.  Bogge,  2  Ohio  St.  Rep.  216,  it  was  held,  that  a  patent,  founded 
on  a  void  entry  and  survey,  nevertheless  passes  the  legal  title  from  the  government 
to  the  patentee ;  but,  in  such  a  case,  the  commencement  of  the  title  is  the  patent. 
(Hoofnagle  V.  Andereon,  7  Wheat.  217);  and  in  Thomae  v.  WhiU,  2  Ohio  St.  Rep.  540, 
it  was  held,  that  where  the  entry  is  not  in  contravention  of  the  proviso  of  tne  act 
of  congress  of  March  2, 1807,  and  the  government  issues  a  patent,  such  patent  ope- 
rates a  transfer  of  the  legal  title  to  the  premises  described  in  it,  no  matter  what 
objections  exist  to  the  ent^  or  survey,  and  even  if  there  were  no  entij  or  survey  at 
all.    This  effect  of  the  patent  had  been  recognised  in  Porter  v.  Bobb,  7  Ohio  Rep.  209. 

The  proviso  in  said  act  of  congress  of  March  2, 1807,  "to  extend  the  time  for 
locating  Virginia  military  warrants,"  etc.,  2  U.  S.  Stat,  at  large,  424,  does  not  con- 
firm, or  make  valid,  entries  and  surveys  which  were  void  because  made  in  the  name 
of  a  deceased  person,  so  as  to  vest  any  specific  equity  to  the  lands  in  such  heirs. 
But  such  entry  and  survey,  under  said  proviso,  haj  the  effect  to  withdraw  the  lande 
included  in  it,  fh>m  subsequent  location  upon  other  warrants,  and  to  leave  the  title, 
legal  and  equitable,  in  the  government ;  and  while  it  remains  there  subject  to  appro- 
priation only  upon  the  warrant  on  which  such  attempted  entry  and  survey  was  made. 
/Vice  V.  Johnson,  1  Ohio  St.  Rep.  390. 

Where  an  entry  is  made  contrary  to  the  proviso  of  said  aot  of  oongress,  and  the 
similar  proviso  in  subsequent  acts,  not  only  is  the  entry  void,  but  also  any  patent 
issued  in  pursuance  of  it.  But  this  results,  not  from  the  invalidity  of  the  enti^,  but 
from  the  express  provisions  of  the  acts,  that  the  patent  shall  be  void.  Thomas  v. 
Whiu,  2  Ohio  St.  Rep.  540. 

By  the  proviso  mentioned,  re-enacted  fVom  time  to  time,  congress  has  withheld 
firom  location  all  lands  previously  patented  or  surveged,  whether  the  patents  or  surveys 
are  valid  or  void,  and  nas  declared  that  any  patent  that  may  be  obtained  in  virtue 
of  a  subsequent  location  of  lands  covered  by  a  subsisting  survey  or  patent,  shall  be 
null  and  void.  Hence,  it  is  of  no  consequence  whether  the  previous  survey  or  patent 
have  any  validity  or  not.  An  entry  is  not,  however,  unlawful  because  made  on  land 
eovered  by  a  previous  but  unsurveged  and  void  entry.  StubbUfield  v.  Boggs,  2  Ohio 
St.  Rep.  216.  ' 

The  words  of  an  entry  being  these:  **  beginning  at  the  mouth  of  Brush  creek,  run- 

" '      ■       '    ihnulrel 

and  yroM 
,  Stevem^ 
mm,  2  Ohio  Rep.  8. 

In  construing  an  entry,  the  intention  of  the  locator,  though  it  may  be  inartifioially 
expressed,  should  be  made  the  rule  of  construction,  as  far  as  possible.  From  the 
loose  manner  in  which  entries  have  been  made  in  this  district  great  laUtade  has 


x  ne  woras  oi  an  eniry  oeing  tnese :  **  oeginning  ai  uie  mouin  oi  isrusn  oree 
ning  up  the  river  fifty  poles,  thence  from  the  beginning,  down  the  river  five  h 
poles,'  they  were  construed  to  mean,  **  running  up  the  river  fifty  poles,  an 
thence,  as  a  beginning,  down  the  river  five  hundrea  poles,"  etc.    ffastittgs  v. 
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oeen  taken  to  make  the  langnage  used  oonfomi  to  the  intention  of  the  locator. 
MeArthur  r.  Neville  et  al,,  8  Ohio  Rep.  178 ;  Martin  t.  Boon  et  aL,  2  Ohio  Rep.  237. 

WheA  an  entry  calls  for  one  hundred  acres  on  the  lower  side  of  Brush  creek,  "  be- 
ginning at  a  marked  cherry  tree,  supposed  about  ten  miles  above  Todd's  road,  running 
thence  west  four  hundred  poles,  and  from  each  end  of  this  line  for  quantity/'  the 
distance  Is  understood  to  be  in  a  direct  line,  and  not  by  the  meanders  of  the  creek, 
it  being  a  small  stream,  and  the  usual  line  of  travel  not  upon  its  banks.  If  the 
marked  tree  be  notorious,  so  as  to  be  easily  found  by  a  surveyor,  with  reasonable 
diligence,  the  entry  will  not  be  invalid,  although  its  dfotance  from  Todd's  road  ex- 
•eeds  tha>  called  for.  The  apparent  intention  of  the  locator  is  to  be  regarded ;  and 
if  the  lower  side  of  the  creek  be  called  for,  not  as  a  boundary,  but  as  designating  the 
position  of  the  starting  comer,  lands  on  both  sides  of  the  creek  may  be  included,  if 
they  come  within  the  descriptive  boundaries.  Buckley  et  al.  v.  Qihnore  et  al,,  12  Ohio 
Bep.  63. 

A  party  claiming  an  equity  in  land  before  the  emanation  of  his  patent,  in  order 
to  gain  a  priority  over  another  who  claims  an  canity  in  the  same  land,  must  establish 
by  proof  that  his  entry  was  by  virtue  of  a  valid  warrant,  and  trace  his  connection 
with  the  same  warrant.    Nieewamger  v.  Wallaee  et  aL,  16  Ohio  Rep.  657. 

Survey  .*  The  survey  ii  the  construction  put  upon  his  entry  by  the  party  himself. 
A  survey,  not  founded  on  an  entry,  is  void,  and  oonstitutes  no  title  whatever.  If  a 
inrvey  include  lands  not  included  by  the  entry  upon  which  it  purports  to  be  founded. 
It  is  void  for  that  part  not  included  in  the  entry.   ffasHnge  v.  Steveneon,  2  Ohio  I^.  8. 

The  error  of  a  surveyor,  in  placing  his  comers  at  a  greater  distance  from  each 
•ther  than  he  intended,  or  in  placing  them  somewhat  out  of  the  course  he  is  calling 
for,  so  as  to  make  the  entry,  by  a  survey  on  the  ground,  include  too  much  land,  has, 
it  is  said,  never  been  considered  as  affecting  the  validity  of  the  location ;  if  it  did, 
by  far  the  greatest  number  of  entries  in  the  district,  would  be  void.  The  fact, 
whether  an  entry  includes  too  much  land,  or  not,  so  far  as  it  is  to  affect  the  legality 
of  the  entry,  must  be  determined  by  the  courses  and  distances,  as  they  are  found  on 
the  record,  and  not  by  the  remeasurement  of  the  ground,  ffeire  o/MeOill  v.  Towler, 
t  Ohio  Re^.  207. 

An  official  survey  is  an  indispensable  link  in  the  chain  of  title.  Every  person 
eonoerned  in  a  survey,  whether  surveyor,  maker,  or  chain  carrier,  must  be  appointed 
and  sworn,  as  the  law  directs.  If  an  unofficial  survey  be  adopted,  and  certified  by 
the  surveyor  as  his  own,  it  receives  all  its  validity  from  that  adoption,  and  can  ope- 
rate as  a  survey  only  from  that  time.    MeArthur  v.  Phoebut  et  al,,  2  Ohio  Rep.  416. 

A  corner  made  by  the  surveyor  arbitrarily  or  by  mistake,  can  not  control  the  field 
notes  as  returned  to  the  proper  office.    Mareh  v.  Reid,  10  Ohio  Rep.  348. 

It  is  said,  the  law  is  well  settled,  that  an  entry  must  be  surveyed  according  to  its 
ealls ;  that  locators  have  been  in  the  constant  habit  of  appropriating,  by  entry  and 
survey,  more  lands  than  their  warrants  called  for,  and  in  some  instances,  the  courts 
have,  Arom  necessity,  been  eompelled  to  wink  at  these  irregularities  ;  but  they  have 
never  gone  so  far  as  to  sustain  a  survey,  made  entirely  off  the  ground  appropriated 
by  the  entry.    H%uion  v.  MeArthur,  7  Ohio  Rep.  (part  2),  54. 

The  survey  of  an  entry,  limits  the  grant  to  the  calls  in  the  survey.  Where  there  Is 
a  discrepancy  in  the  calls  the  line  actually  run  is  to  be  found  by  having  recourse  to 
the  more  certain,  fixed  and  natural  objects  called  for  in  the  boundary.  Wyhoff'e  leeeee 
y.Stephenmm,  14  Ohio  Rep.  18. 

A.  made  an  entry,  to  extend  a  certain  distance  north  from'  the  Ohio  river.  B.  made 
an  entry,  bounded  south  by  A.'s  north  line.  C.  made  an  entry,  bounded  sdbth  by  B.'s 
north  line,  and  B.  made  an  entry,  bounded  south  by  G.'s  north  line.    In  the  survey, 

A.  extended  his  boundary  twenty  poles  north  of  the  north  line  called  for  by  his  entiy. 

B.  begun  upon  the  north  line  of  A.'s  survey,  and  extended  his  own  survey  far  enough 
north,  beyond  the  line  of  his  entry,  to  make  up  the  amount  called  for  by  his  ent^. 

C.  did  the  same  with  regard  to  B.'s  surve;^ ;  and  D.  did  the  same  with  regard  to  G.'s 
survey.  After  the  several  surveys  were  patented,  a  controversy  arose  between  0.  and 
D.,  about  the  land  between  the  south  line  of  B.'s  entry,  and  the  north  line  of  G.'s 
furvey,  which  land  was  included  in  B.'s  entr^,  but  not  in  his  survey.  Held,  that  be- 
fore B.  made  his  survey,  where  he  did,  he  might  have  corrected  all  these  mistakes, 
by  making  his  survey  follow  his  entry ;  but  having  made  his  survey,  and  taken  his 
patent,  he  must  abide  by  it.     Porter  v.  Robb  et  aL,  7  Ohio  Rep.  (part  1),  206. 

But«f  E.  make  an  entry  and  survey,  in  such  case,  bounded  south  by  the  north  line 
of  B.'s  entry,  and  obtain  a  patent  before  B.  obtains  one,  E.  shall  not  be  crowded  off, 
but  «hall  hold,  according  to  his  entry,  notwithstanding  B.'s  survey  was  previously 
extended  north  of  his  entry,  so  as  to  cover  the  same  land.  Hueton  v.  MeArthur,  7 
Ohio  Rep.  (part  2),  H 

In  resurveying  old  surveys,  if  there  be  natural  or  artificial  objects  called  for,  they 
shall  control  course  and  distance ;  but  if  there  are  no  such  objects,  the  survey  must 
be  made  according  to  the  courses  and  distances  called  for  in  the  old  survey.    Id,  Ih. 

The  proviso,  in  the  act  of  congress,  of  March  2, 1807  (see  Ohio  L.  L.  134),  was  in- 
tended to  protect  such  surveys  as  were  defective,  and  which  might  be  avoided  for  ir- 
regularity. They  must  have  been  made  in  good  faith,  under  the  authority  of  a  war- 
rant for  military  services,  in  the  Virginia  line,  on  continental  establishment,  and  must 
be,  at  the  time  of  the  subsequent  location,  a  subsisting  survey,  and  not  void :  there- 
fore, a  patent  obtained  upon  an  entry  and  survey  of  land,  previously  covered  by  an 
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entry  and  sanrej  hj  a  person,  as  attorney  in  faet,  for  another  person,  deeeaeed,  isnot 
within  that  proTiso,  and  is  yalid.  Wallaee  y.  Samnden,  7  Ohio  Beto.  173 ;  Zmm*  of  ■ 
H0W9  hein  y.  Hemphill't  he%r§,  3  Ohio  Rep.  282;  tee,  also,  XeMM  0/ MoArtkttr^9  Aetrs 
y.  Oallaker,  8  Ohio  Rep.  612. 

Where  a  line  of  a  soryey  calls,  to  "  begin  on  the  upper  side  of  a  branch,  tbenee  up 
the  creek  bounding  thereon,"  the  snryey  is  bounded  by  the  oreek  and  extends  to  th* 
middle  of  it.  Benner*9  lemee  y.  PlaUer  H  aL,  6  Ohio  Rep.  604 ;  see,  also,  McOuUoek's 
twif  y.  AUtn,  2  Ohio  Rep.  309. 

An  entry  and  suryey  yest  Itn  equitable  title  only,  to  the  land  they  ooyer,  and  ware 
not  sufficient,  of  themselyes,  either  to  maintain  or  defend  an  ejectment.  WaUctf  r. 
J^pnour  etal.,7  Ohio  Rep.  156 ;  Dreebaek  tt  aL  y.  MoArthMTf  7  Ohio  Rep.  146 ;  Rowk 
y.  &ftnmet  et  al.,  1  Ohio  Rep.  313;  Wallace  y.  Miner,  7  Ohio  Rep.  240 ;  see,  also.  Bond 
y.  SMearvngetif  1  Ohio  Rep.  409. 

An  indiyidnal  who  connects  himself  with  a  suryey  as  a  purchaser  under  a  tax  sak, 
has  such  an  interest  in  the  suryey,  that  he  can  protect  himself  under  the  act  of  con- 
gress of  March  2, 1807,  against  a  patent  issued  upon  an  entry  and  suryey  made  sub- 
sequent to  the  suryey  under  whieh  he  claims.  Leetee  of  E<wlan*e  heire  y.  ThatcMor  si 
oL,  18  Ohio  Rep.  48. 

A  mistake  in  a  sunrey  does  not  render  it  yoid,  but  if  H  be  a  vubeisting  sunrey,  al- 
though irregular  or  defectiye,  it  is  within  the  meaning  of  that  act.    76.  48. 

A&r  a  suryey  is  assigned,  the  assignor  has  no  right  to  withdraw  it.  But  should 
he  aSbmpt  to  withdraw  the  first  suryey,  and,  upon  a  reeunrey  of  the  same  location 
obtain  a  patent,  the  patent  would  not  be  yoid,  without  the  proviso  of  said  act  of  eongresa 
of  March  2, 1807.  The  right  of  the  assignee  of  the  ihrst  suryey  is  in  equity,  and  may 
be  there  sustained ;  but,  at  law,  the  patentee  has  the  title.  Wallace  y.  Seymomr  si  oL, 
7  Ohio  Rep.  166  ;  Leeeee  of  StuaH  et  al.  y.  Parieh,  6  Ohio  Rep.  476. 

The  owner  of  a  suryey  may  abandon  it.  He  is  not  obliged  to  consummate  his  title. 
Sod  QuerCf  whether  a  warrant  which  has  been  entered  and  sunreyed,  can,  after  a 
withdrawal,  be  entered  and  surveyed  elsewhere?  Howeyer,  this  may  be,  after  the 
survey  of  an  entry  has  been  recorded.  It  is  not  in  the  power  of  the  claimant,  by  witii- 
drawal  or  otherwise,  to  destroy  the  tax  lien  of  the  state,  or  to  avoid  the  effect  of  a 
sale,  regularly  made  by  the  collector  for  nonpayment  of  taxes.  ffolt*e  keire  y.  Bernp^ 
kitt't  heirit,  3  Ohio  Rep.  232. 

There  is  no  inflexible  rule  for  running  the  open  or  lost  lines  of  a  sttrvey.  Each 
case  depends  on  its  own  circumstances.    Biehop  y.  MeMuUm,  6  Ohio  St.  Rep.  19. 

Patent. — Whatever  right  a  party  may  have  {ireviously  aequired,  he  is  not  invested 
with  the  complete  perfect  title  until  the  patent  is  Issued.  The  patent  is  not  the  found- 
ation but  the  consummation  of  the  title.  Until  it  emanates,  the  legal  power  of  the 
government  over  the  subject  is  not  at  an  end.  Upon  Its  emanation,  that  power  ter- 
minates, and  the  right  of  the  grantee  is  perfected.  Roade  v.  Syntmee  et  aL,  I  Ohio 
Rep.  313. 

A  deed  made  under  a  sale  for  taxes,  in  1827,  and  before  the  date  of  the  patent,  eaa 
not  be  given  in  eyidence  afterward,  to  defeat  title  under  the  patent.  MuUiken  et  oL 
y.  StarHna*a  leeeee,  16  Ohio  Rep.  61. 

It  is  said  the  whole  process  of  consummating  a  title,  ftrom  the  emanation  of  the  war- 
rant to  the  ffranting  of  the  patent,  is  one  transaction,  though  consisting  of  diffsrenl 
parts.    Melrthur  y.  Neviile  et  al,,  3  Ohio  Rep.  178. 

He  who  makes  the  first  entry  and  survey  of  a  piece  of  land.  Is  entitled  to  the  patent, 
and  will  be  protected  in  equity  against  a  person  who,  upon  a  subsequent  entry,  ob- 
tains a  prior  patent.  Parker  v.  Wallace,  8  Ohio  Rep.  490 :  Parker  y.  Dmm  et  ol4 
Ohio  Rep.  232. 

The  land  patented  can  not  afterward  be  re-entered  or  surveyed.  It  Is  no  longer 
racant  or  unappropriated,  but  is  vested  In  the  patentee.  All  the  equity  Is  mer^ 
in  the  grant.     Porter  v.  Bobb  et  aL,  7  Ohio  Rep.  206. 

Before  the  creation  of  the  general  land4>ffioe,  patefits  fssued  ttom  the  office  of  tha 
secretary  of  state,  and  were  there  recorded ;  since  that  time,  they  all  issue  fit»m  tha 
general  land  office,  and  are  recorded  there.     Wallaee  r.  Miner,  7  Ohio  Rep.  249. 

A  patent  for  lands  from  the  United  States  can  not  be  presumed,  where  it  appean 
f^om  the  records  and  other  evidence,  that  none  oyer  issued.  Wallace'e  leeeee  y.  Jfia«rv 
6  Ohio  Rep.  366,  and  7  Ohio  Rep.  249. 

A  patent  issuing  in  the  name  of  a  deoeased  person,  Is  void,  and  the  title  to  tha 
land  designated  in  the  patent  remains  in  the  government.  Wood  y.  tke  leeeee  0/  iWya- 
sea  et  aL,  7  Ohio  St.  Rep.  288. 

The  design  of  the  act  of  congress  of  Hay  20, 1686,  entitled  **  an  act  to  glye  effeoi 
to  patents  for  public  lands,  issued  In  the  name  of  deoeased  persons,"  was  not  to  eat 
ap  yoid  entries  or  surveys,  but  merely  to  give  effect  to  patents,  tha^  but  for  the  aet, 
would  be  void  because  Issued  to  a  deceased  person.  That  aot  is  not  to  be  so  eon* 
f trued  as  to  Interfere  with  title  lawfully  acquired  before  Its  passage.  StmbbkfiMr. 
Ifoow,  2  Ohio  St.  Rep.  216.  r  -v 

That  act  vesU  the  title  in  the  heir  or  assignee  of  the  deoeased  patentee.  Sallkem 
etoLr,  Weaver  et  aL,  10  Ohio  Rep.  275. 

If  the  owner  of  a  warrant  enter  and  turrey  laada  to  satisfy  it,  and  die,  and  tkt$ 
patent  be  Issued  to  his  heirs,  they  take  by  deooeot  aad  not  by  puofaaao.  Botid  fw 
tkoearimgeH,  I  Ohio  Rep.  895. 
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A  call  "up  the  oreek"  in  a  patent  means,  ordinarily,  to  run  with  the  oreek.  Bnek* 
Itff't  UmfY.  BlackwelTt  kein,  10  Ohio  Bep.  608. 

Where  a  patent  contains  a  call  for  a  comer  and  line  not  established  at  the  time  of 
the  Surrey,  it  is  not  a  eontrollinff  call,  and  will  not  goveim  eoorse  and  distanoe.  (jhU^ 
hway  €t  a/,  y.  Brawn's  lemee,  10  Ohio  Rep.  428. 

The  call  for  the  comer  and  line  of  A.  m  a  patent,  is  to  be  taken  as  a  call  for  a  cor- 
ner and  line  as  established  at  the  date  of  the  suirey,  and  not  as  they  may  be  estab- 
Uihed  by  A.  in  snbseqaently  snnreying  his  entry,    lb.  426. 

A  patent  haying  regularly  issued  to  a  person,  as  assignee,  it  is  prima  facte  eridenoe 
Ihat  the  assignment  was  legally  made,  at  least  as  to  third  persons,  who  hare  no  pre- 
tense of  claim  under  the  assignor,  nor  any  interest  in  Tindioating  his  rights,  ife^- 
Ikwr  y.  Phoebw  et  al,,  2  Ohio  Rep.  416. 

But  the  owner  of  land,  tracing  his  title  to  a  patent,  if  affeoted  by  notioe  of  the  faets 
eontained  in  its  recitals.  Therefore,  where  a  patent  issues  "to  A.  B.,  assignee  of  0 
D.,  who  was  exeoutor  of  John  Hookaday,  deceased,"  a  purchaser  under  the  patentee 
must  look  at  his  peril  to  see  whether  John  Hodutday^s  executor  had  the  requisite 
power  to  assign  the  warrant.    Somm-  r.  Wart  et  aL,  10  Ohio  Bep.  466. 

Where  a  patent  recites  assignments  by  persons  competent  to  conyey,  there  is  no 
presumptiye  notioe  to  one  who  deriyes  the  title  under  such  patent,  of  latent  defects  in 
the  asngnmentfl.  The  defense  of  bona  fide  purchaser  is  ayailable  to  one  denying 
title  under  such  patent.  It  is  otherwise  if  the  patent  recites  assignments  by  persons 
Kot  eompetent  to  eonyey  title.    BeU  y.  Dvneain  •!  aL,  11  Ohio  Bep.  192. 

If  the  owner  of  a  suryey,  by  a  deed  sufficient  to  conyey  the  leeal  title,  if  it  were  in 
him,  with  a  coyenant  of  warranty,  eonyey  his  rig^t  and  die,  and  the  patent  be  ksued 
to  his  heire,  it  will  immediately  inure  to  the  grantee  of  their  ancestor.  Leeeee  of  Bond 
T.  Swemrimgen,  1  Ohio  Bep.  306;  WaUaee'e  leeeee  y.  Miner,  7  Ohio  Bep.  249 ;  Douglaee  y. 
JfeCby  eiaL,b  Ohio  Bep.  622;  TrimhU*e  Umee  y.  BoUkby  et  a/.,  14  Ohio  Bep.  109. 

A  misdescription  in  one  or  more  particulars  in  a  patent,  is  of  no  consequence,  if  the 
residue  of  the  description  enables  the  court  to  correct  the  error,  and  ascertain  the  land 
meant  to  be  oonyeyed.     Tkomae  y.  White,  2  Ohio  St.  Bep.  640. 

Patents  may,  in  some  oases,  be  impeached  at  law,  it  seems,  for  oanses  existing  be- 
fore they  were  issued ;  and  they  are  yoid,  if  issued  without  authority,  or  against  the 
proyisions  of  a  statute.  Leeeee  ofHoU*e  heire  y.  Hemphill'eheire,  Z  Ohio  Bep.  283;  X«t- 
eeeof  MeArihmr'e  heire  y.  Oattaher,  8  Ohio  Bep.  612.  But  they  will  not  be  declared 
yoid  merely  because  the  eyidence  to  authorise  their  emanation  is  deemed  inanflioient 
bjfthe'eoart    JtftOiibm •<  oi.  t.  iS^arMn^«  jmsm,  16  Ohio  Bep.  61. 


CHAPTER  43. 
EXECUTORS  AND  ADMINISTRATOEa 

PART  T.                               sionoii 
13.  Administnition  bond  to  the  state.— Its  coB- 

•AXBWTAST  Am>   LBRIM  OT  A»-  dltion. 

nmsTBATKni.  ^4.  Siieoial   administration ;   in  what    mm 

granted. 

1.  What  court  shall  grant  administration.  16.  Bonds  of  special  adminirtrator; 

2.  IisttezB  testamentanr  to  be  issued.  16.  —His  power  and  duty ; 

8.  Bzecntor*s  bond  to  the  state  of  Ohio;  Its  17.  —To  ceeae  on  appointment  of  executor  or 

condition. —  None  to  act  unkes   bond  adminintrator. 

|dTen.  IB.  How  spedal  administrator  may  be  pro- 
4.  DObrent  bond  may  be  gtren  when  the  ez-  oeeded  against  by  the  executor  or  admln- 

ecutorisresldaanrlefci^ee.  istrator. 

6.  Soch  bond  not  to  diacharge  Uen  of  credit-  19.  Special  administrator  not  liable  to  credit- 
on  on  real  eatate,  unleea,  etc.  on ;  UmiuUon  of  actions  against  exeo- 
6.  Separate  or  Joint  bond  may  be  taken :  who              utor,  etc. 

may  be  snreties,  and  to  be  approred.  90.  Bealgnatlon  of  an  executor  or  adminlstra- 
T.  If  executor  renounces,  etc,  administration  tor. 

to  be  granted.  21.  Blfect  of  such  resignation, 

t.  Adminiatration  during  the  minority  of  an  82.  Bxecvtor  or  admlalstiiator  remorable  tit 

executor.  caose,  etc    Ouoeoesor  to  be  appointed. 

9.  Bond  of  an  administrator  with  the  wUl  an-  23.  Administration  de  bomi$  mon;  when  to  be 

nexed.  cranted. 

10.  Xxeoutor  of  an  executor  not  to  administer  24.  Administration  to  be  rcToked  on  proof  iif  a 

the  estate  of  the  first  testator.  will. 

11.  Powen  of  an  executor  before  letten  testa-  26.  Pzoceedingi  by  the  administrator  de  hemie 

mentary  are  granted.  ncn  against  the  former  executor  or  ad- 

f2.  To  whom  letten  of  administration  shall  be  ministrator. 

granted. 
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26.  SalM,  etc.,  of  the  fonner  txeontor  or  admin- 

istrator Talid.  \ 

27.  Marriage  of  an  execntrix  or  admlnirtratriz 

eztinguiahea  her  anthori^. 

PART  n. 
or  THB  nrmrroBT;  thb  allowaxob  to    m 

WIDOW  AND  CMILDBUf  ;  AMD  OV  TMX  DBSIt  DUB 
TO  THB  BBTATB. 

28.  Inventorj  to  be   retomed  within   three 

monttie,  except  etc 

29.  When  real  esute  to  be  indnded  in  the  In- 

Tentory. 

80.  What  emblements  shall  be 

81.  Power  to  gather,  etc.,  the  crops. 

82.  83.  Appraisers,  how  appointed. 

84.  Form  of  Jnstloe's  order  to  iq>prai8erB.— The 
order  to  be  returned  with  tiie  inventory. 
—Fees  of  the  Justice. 

86.  Prerious  notice  of  taking  the  inrentovy  to 
be  given. 

86.  How  and  when  such  notice  to  be  given. 

87.  Form  of  i4>praisers*  oath,  and  by  whom  to 

be  administered. 

88.  In  whoee  presence  and  in  what  manner  the 

articles  shall  be  appraised. 

89.  How  bonds  and  other  securitieB  to  be  In- 

ventoried and  i4>praised. 

40.  How  other  debts  shall  be  inventoried  and 

apiindsed. 

41.  How  inventory  of  mon^  and  bank  bUls  to 

bestoted. 

42.  What  articles  shall  not  be  a|»praised  nor 

considered  as  assets. 
48.  Disposition  thereof. 
44,  46.  Allowance  to  the  widow  and  diildren 

Ibr  their  support. 
i6.  Allowance  to  the  widow  and  children  to  be 

stated  in  separate  schedule,  etc 

47.  Such  allowance  may  be  inormsed  or  dimin- 

ished by  the  court. 

48.  Inventory  to  be  signed  by  appraisers,  and  a 

copy  retained  by  the  executor  or  admin- 
istrator. 

49.  Appraisers*  fees. 

60.  Inventonr  to  be  sworn  to  by  the  executor  or 

adminiBtrator ;  ibrm  of  the  oath,  etc 

61,  62.    How  return  of  the  inventoxy  may  be 

enforced. 

63.  Bevocation  of  letters  on  account  oi  neglect 

to  return  the  Inventoxy.— >New  letters. 

64.  Effect  of  such  revocation. 

66.  Prosecution  of  former  bond  by  administra- 
tor cla  boiUa  Hon. 

66.  Administrator  imprisoned;  hoii^  discharged. 

67.  New  assets  after  return  of  first  inventory 

68.  Assets  to  be  collected. 

69.  When  more  than  eighteen  months  allowed 

to  collect  assets. 

00.  AiBdavit  in  such  case. 

6L  When  such  l^irther  time  wiU  not  be  al- 
lowed. 

08.  What  Airther  time  wHl  be  allowed. 

68.  Powers  of  executor,  etc,  after  expiimtton 
of  five  years. 

64.  Discharge  of  a  debt  in  a  will  against  an  ex- 
ecutor ;  how  to  be  oonstrued. 

66.  Naming  a  person  executor  not  to  discharge 
debt. 

66.  Mortgaged  premisM  to  be  considered  per- 

*  sonal  assets,  etc.— Possession. 

67.  Who  may  discharge  mortgage ;  the  estate 

before  redemption. 

68.  Upon  foreclosure  of  mortgage,  estate  may 

oesold. 

69.  How  admlnlBtrmtor  may  oomponnd  with 


BBCrXOB 

74.  Security  to  oe  taken. 
76.  When  executor  or  administrator  not  liable 
for  losses. 

76.  Executor  or  administrator  to  make  oat 
list  of  articles  liable  to  sale— Duty  of 
clerk  at  such  sale. 

77.  Construction  of  preceding  section. 

78.  Sale  bill  to  be  signed  by  clerk,  sworn  to  bv 
the  executor  or  administrator  and  filed. 

70.  How  return  of  sale  bill,  enforced,  unless, 
etc 

PART  IV. 

or  THB  BOTXCB  TO  OBBDITORS  ;  AHD  Or  THB  AV 
TUBNTICATXOir  AMD  PATMBIfT  Or  TftB  DBBTI, 
AMD  PATMBNT  Or  LB0AC1B8. 

80.  When  and  how  executor  or  administrator 
to  give  notice  of  his  appointment. 

81.  What  shall  be  evidence  that  notice  was 
given. 

82.  In  what  order  debts  to  be  paid.— ^When  pr^ 
ferred  debts  to  be  paid  ratably. 

83.  Previous  section  not  to  affect  lien. 

84.  Claims  against  estate,  how  authenticated.— 
Expense  of  authentication,  by  whoa 
paid. 

86.  How  proceeded  on,  if  it  is  less  than  one 
hundred  dollars ; 

86.  — ^If  it  exceeds  one  hundred  dollars. 

87.  Beferees  to  report  to  court,  etc— Proceed- 
ings, powers  and  ccnnpensation  of  reisr* 
ees.— Proceedings  of  the  court  on  the  re> 
port 

88.  When  claim  barred,  if  not  sued  within  siz 
months  after  its  r^ection.— What  shall 
be  deemed  a  rejection  of  a  claim. 

89.  How  debts  due  to  an  executor  <a  adminis- 
trator to  be  proved  and  paid. 

00.  Ho%  estate  of  a  deceased  Joint  debtor  lia- 
ble. 

91.  Construction  of  preceding  section. 

92.  Debts  not  due  may  be  piQd  upon  rebate  of 
interest. 

98.  How  and  when  execution  may  issue  against 
an  executor  or  admiuistratcH:. 

94.  Against  whom  costs  of  suits  on  claimB 
against  an  estate  taxed. 

96.  Executions  against  executor  or  adminis- 
trator.—-fie<rt  faoUu  upon  suggestion  of 
waste ;  trial  and  Judgment  thereon. 

96.  When  executor  or  adnmiistrator  to  be  lia> 
ble  to  the  suit  of  a  creditor  of  the  de- 


PABTm. 

or  THB  BAIB  or  THB   OOODB  AMD  OHATTBLI,  AMD 
or  THB  BALB  BILL. 

70.  What  personal  property  the  executor  <nr  ad- 

ministrator may  sell,  and  when. 

71.  How  property  may  be  delivered  to  lega- 

tee. 

72.  Personal  property  to  be  sold  at  vendoe,  after 

notice 
18.  What  credit  to  be  given. 


97.  When  executor  or  administrator  ma^  pro- 

ceed to  pay  debts  without  being  liable  for 
deficiency  of  assets ; 

98.  —But  may  plead  that  he  has  ftilly  adminis- 

tered; 

99.  — Or  represent  the  estate  as  insolvent. 

100.  If  the  assets  are  exhausted  in  paring  pre- 

ferred debts,  executor  or  administrator 
may  plead  that  he  has  ftilly  adminis- 
tered. 

101.  Limitation  of  actions  l^  creditors ; 

102.  — ^Except  when  assets  are  received  after  four 

years. 

103.  —Or  when  the  right  of  action  aoeroes  after 

that  time. 
104, 106, 106.  Mode  of  proceeding  in  such  case. 

107.  Action  of  creditor  against  neirs,  devisees, 

etc.,  not  barred. 

108.  Limiution  of  actions  against  administra- 

tors debonkmm, 

109.  Administrator  dt  bcni$  no»  liable  for  two 

years,  at  least. 

110.  Liable  for  four  years,  in  case,  etc 

111.  Administrator  de  b<mi$  mm  to  give  notice  of 

his  appointment. 

112.  Claims  previously  barred,  remain  barred, 
lis.  To  be  Axrther   liable   if  new  assets   te* 

ceived. 
114.  Cases  where  notice  of  appointment  is  not 

given  within  the  proper  time,  cr  evidenoi 

not  perpetuated. 
116.  Liability  for  damage  caused  by  omisBion  of 

the  notice  to  continue 
116.  If  anv  leeatee  require  legacy  to  be  paM 

witKin  four  years,  ooort  may  require  hla 

to  give  bond. 
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PAST  V.  flxcnoN 

^ . 169.  Acconnt  rendered  by  two  execatort  mar  be 

or  THi  lALi  o»  SSAL  WTATS  FOE  TH«  PATMWCT  «Uowed  upon  Ottth  of  one. 

or  DMTS ;  AKD  or  TH»  ©iSTMBUTiOK  or  TU  i^Q.  Time  aUowed  to  collect  uaeta  not  to  dia- 
rsocuM  raxuor.  penae  with  account. 

•BOTXOM  161.  If  executor  fidl  to  render  account,  he  may 

117.  When  executor  or  adminiatrator  ahall  ap-  be  compelled  to  do  ao,  or  dlacharged  from 

ply  Ibr  a  aale  of  real  eatate  to  pay  debta.  trust. 

118.  Petition  therefor,  where  to  be  fllod.  182.  With  what  executor  or  adminiatrator  ahall 

119.  When  real  eatote  fraudulently  couT^yed  Ua-  be  charged. 

ble  to  sale.  168.  Increase  or  decreaae  of  eatate  not  to  afftot 
ISO.  How  executor  or  administrator  to  obtain  executor  or  administrator. 

poaseaaion  of  such  landa.  164.  Xxeoutor  not  reaponsible  for  bad  debta. 

121.  What  petition  for  sale  muat  contain.  166.  How  chargeable  with  property  consumed  by 

122.  Who  to  be  made  partic*.  him. 

123.  If  persons*  residence  or  names  who  should  166.  Vouchers  to  be  produced  for  all  debta  paid. 

be  made  parties  are  unknown,  affldaTit  167.  What  itemsmay  be  allowed  without  Touch* 
to  bo  made.  era. 

124.  How  notice  to  be  serred  before  orderof  aale  168.  Oourt  may  reforaooount  to  apedal  commia* 

made,  unleaa,  etc.  sioner. 

126.  When  guardian  ad  Vi$m  to  ba  appointed,  160.  When  and  how  account  may  be  ojfvatd  a^ 
and  hia  power.  ter  settlement. 

126.  When  and  how  administrator  may  publish  170.  Oommisafona  to  be  allowed  executor  or  ad- 

notice  to  partiea  in  a  newspaper.  ministrator  for  collection.  <—  Furthw  al- 

127.  Persons  interested  may  giro  bond  and  pre-  lowances. — Sflbct  of  oompmaation  pro- 

Tent  the  sale.  Tided  1^  will. 

128.  When  court  to  order  real  eatate  to  be  aold.—  171.  When  executor  or  administrator  has  paid 

Terms  of  sale.  oTer  money  or  property  to  persons  en- 

128.  The  estate  of  the  heirs  In  the  land  aet  off  titled  thereto,  how  he  may  obtain  final 

to  the  widow  may  be  sold.  discharge. 

180.  The  whole  to  be  sold  when  a  partial  aale  172.  Honeys  belonging  to  heirs,  eto.,  unclaimed* 

would  injure  the  residue.  to  be  iuTested,  and  how. 

131.  To  |dTe  flirther  bond  tu  account  for  surplus  173.  When  court  to  cause  such  moneys  to  be  paid 

when  more  Is  sold  than  la  neceaaaiy  to  oVer. 

pay,  etc.  174.  Clerk  of  court  reaponsible  for  safe  keeping 

182.  To  glTe  ftirtho*  bond  in  othw  cases,  if  re-  of  eTidences  of  title,  etc.,  to  such  moneys. 

quired.  176.  Amount  of  personal  eatate  to  which  widow 

183.  When  sale  and  assets  wUl  ba  marshaled  in  Is  entitled,  as  distributee. 

conformity  with  the  will. 

184.  Oosts,  when  there  are  ottjecttona  to  grant-  PABT  TIL 

ijig  order  for  sale,  etc.  

186, 136.  Of  the  appraisement  when  no  dower  is  <>»  «""  <>"»  ^^  <*™**  peocexdihos  EBLATnra 
to  bo  assigned.  '^  *^'  ADMUiUTEATioir  Bonn. 

187.  Order  of  sale  and  appndaement  may  ba  176.  When  unfiiithftil  administration  shall  ba 

made  at  same  time.  presumed. 

138.  Dower,  by  whom  and  how  assigned.  177.  When  creditor  may  sue  on  admlnlstratloB 

188.  Appraisement  and  dower  when  estate  is  In  bond. 

two  counties.  178.  When  legatee  or  distributee  may  sue  thereon. 

140.  Appraisers  to  be  sworn,  etc,  certiilcata  179.  VThen   court   may  authorise  suit  to  ba 

tnereof,  Tiew  and  return.  brought. 

141.  Compensation  of  appraisers.  180.  In  what  oourt  and  in  what  mode  suit  to  ba 

142.  Notice  of  sale.  brought. 

143.  For  what  amount  the  landa  may  be  aold.—  181.  How  court  to  award  execution  if  the  suit 

New  appraisement.  Is  brought  at  law. 

144.  How  and  where  sale  to  ba  made.  182.  To  whom  moneys  reoelTed  on  axecutlon  to 
146.  Betum  of  sale  to  court,  confirmation,  or-  be  paid. 

der  for  deed.  183.  Proceedings  In  case  of  a  new  breach  of 

146.  The  deed  cTidenoe  of  the  Talidity  of  the  condition  of  bond. 

aale ;  what  estate  shall  pass  by  it.  184.  Suits  may  be  brought  on  the  chancery  side 

147.  Dower  specially  assigned  to  be  a  charge  on  of  the  court  of  common  pleaa ;— Partlas 

the  land.  tEereto. 

148.  How  money  arising  from  sale  of  land  to  be  186.  Persons  haTing  become  UaUe  hr  reoeiTing 

applied.  assets,  to  be  made  partiea  to  the  bill. 

140.  What  petition  ibr  aale  of  an  equitable  ea-  186.  Queetions  maT  be  determined  by  a  Jury, 

tate  to  contain,  and  who  to  be  made  de-  187, 188.  Decree  of  the  court, 

fondants,  and  proceedings  thereon.  188.  New  breach  of  condition  of  bond,  to  entitle 

160.  How  to  proceed  when  petitioners  die  be-  persons  interested  to  file  new  bill. 

fore  or  after  the  sale.  190.  In  suit  on  bond,  daim  allowed  to  be  prima 

161.  When  aale  is  authorized  by  wUl,  no  order  focie  oTidence  only  of  its  Justice.— How 

of  sale  required.  such  claim  contested. 

162.  Toreign  executor  or  administrator  may  ba  191.  When  new  administration  bond  to  be  giTen. 

authurixed  to  sell  real  estate ;  192.  When  and  how  surety  on  bond  may  be  dis- 
168.  —To  giTe  bond,  unless  he  is  already  bound ;  chaiged. 

164.  —To  glTo  ftirther  bond  to  account  for  sur-  193.  Liability  of  prior  auretiea. 

plus,  when  he  sells  more  than  is  neces-  194.  If  bond  not  giTen,  may  be  remored  from 

sary  to  pay,  etc  trust. 

166.  Surplus  proceeds  of  sale  of  estate,  under  196.  When  executor  or  administrator  to   ghna 

this  act  to  be  considered  as  real  estate  bond  of  Indemnity  to  surety. 

166.  Sale  may  be  ordered  for  the  paymentof  leg-  

aciM/  PABT  Vm. 

167.  Nod^etfcato  ba  taxed  upon  a  petltfon^ ,.-.^.««. —«.  «,,  ,^.^  ^.  ,.,^..^ 

1^  Pf)^  "^         '  or  mooEXDnroa  wbeii  the  ectatb  or  niOEAfEB 

PEBSOEa  U  mOLTBllT. 

PABT  YI.  196.  When  an  eatate  is  insolTent,  the  court  may 

appoint  commissioners  to  audit  datma^— 

9W  THE  AOOomiT  AKD  ooMPEmATiON  or  AH  EX-  who  shidl  be  sworn. 

■OUTOE  OE  AOMiiriBTEATOE;  AKD  PEOTniOKt  ^gw  Commissioners  to EiTcnoticeof  their mset- 

Ai  TO  DISTEIEUTXOK  Df  CBETAIK  OAEBS.  jQg,,  *^ 

168.  When  executor  or  administrator  to  render  198.  Time  allowed  for  creditors  to  present  and 

account  of  his  administration.— Hay  be  proTe  their  claims.— Oommlssionara  to  re- 

examined on  oath.  port  to  court. 
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noTXOir  PAST  X. 

IM,  aoo,  «01.  ProrWons  for  eontinsMit  dtbti.  «,««»,  .,«««  —«^«««. 

S02.  Peraons  diaMtiifled  with  dodiloii  of  com-  KmmuMOoim  nomuma, 

miMioDOTs,  may  appeal  to  eouit  of  oom-  nonoH 

mon  pleas.  834,  235.  When  offloe  of  azaentororadminlitn 
tOB.  Party  prevaUing  on  appeal,  to  ba  antltltd  tor  beoomee  vacant  daring  pendency  of 

to  ousts.  Mlt,  how  it  may  be  prosecnted. 

90i.  How  persons  shall  proceed,  who  haT«  omit-  SM.  Foreign    executor  or  administimtor  maf 

ted  to  appeal.  prosecute  suit  in  this  state. 

flOS.  Allowance  of  appeal  not  to  disturb  distrib-  887.  Bzacntur  or  administrator  appealing,  naai 

ntlon  preriously  made.  not  file  an  appeal  bond,  in  case,  eto. 

906.  Oommissioners  may  e»amfiw»  dalmants  on  888.  Oonrt  may  enforce  the  filing. 

oath.  839.  Import  of  certain  words  in  this  act. 

lOT.  Th^  may  administer  the  oath.  840.  Acts  repealed. 

808.  Dlstribntion  among  creditors  after  oommis-  841.  When  preceding  aot  took  efleet. 

doner's  return.  848.  VoMign  executors  and  administrates  msy 
800.  When  commissioners  not  appolntad,  axeoo-  boaaed  hare. 

tor  or  administrator  to  act  as  such :  843.  When  act  took  eifoot. 

no.  —Who  shall  give  notice  to  oraditons  allsr  844.  VaoandM  in  appraisen,  how  1 


insolrency  b  decbured.  846.  Bepealing  dau 

811.  Form  of  the  notice.  848.  Administrator  4I0  hmk  mm  may  eonsigr 
818.  Time  allowed  in  such  case  for  creditors  to  land  sold  to  his  predecessor,  etc 

nresent  their  daims^^List  at  claims  to  847.  Dafense,  coats,  etc,  in  suit  on  admlnlstm* 

M  filed.  tion  bond  for  not  filing  account. 

818^  Claim  disaUowad  byexecutaror  administra-  818.  When  creditor's  suit  baned. 

tor,  may  be  submitted  to  referees.  848.  When  administration  bond  not  required. 

tli.  If  not  referred,  creditors  to  oomoMnce  salt,  860.  When  appraisement  and  sale  of  paMoail 

or  barred.  property  not  required. 

815.  Oourt  or  referees  to  award  costs.  861.  Bqpaaling  clause. 

816.  How  ludgnient  to  be  rendered  on  disallowed  262.  Disposition  of  desperate  claims. 

daun.  868.  Kouoeof  appUcation  tooourtforthsirsala. 

S17.  When  court  to  make  order  of  distribution  264.  Notice  of  their  sale. 

on  return  ef  list  of  debts.  866.  Liability  of  foreign  exeoutors,  etc 

818.  When  oourt  to  make  ftarther  order  of  dis-  866, 267.  How  proceeded  against. 

tribution.  268.  When  act  took  effioct. 

819.  Belatlng  to  aotloBS  against  executor  or  860.  How  sureties  of  executor  or  administratar 

administrator  of  insotrent  estate.  ms^  be  released  ;-~New  bond. 

SSO.  Oiaims  not  presented  in  the  manner  pre-  880.  Administration  and  proceeding  when  doea> 

scribed,  not  to  be  recovered,  except  in  dent  was  not  a  resident  of  the  state,  et«. 

certain  cases.  8A1.  ProTisions  of  former  acts  to  apply  to  ai» 
881.  If  a  surplus  remain  after  peyinc  the  debts  tates  of  nonresidants,  etc 

allowed,  creditors  may  claim  It.  808.  Houbtihl  daims against  an  estate  to  bas»> 
828.  How  dlrided  between  two  or  m<n«  such  ferred  to  arbitrators. 

creditors.  863.  Bepealing  danse. 

823.  Executor  or  administrator  Uaiila  only  for  264.  Adminintration  aflsr  twenty  yean. 

assets  in  his  hands.  266.  Section  repealed. 

884.  Creditor  may  SOS  after  throe  yaars,  in  case,  866,  867,  268,  809,  870,  SH,  878.  "^ 


when  property  of  estate  concealed  or  e^ 

886.  When  and  how  executor  or  admlniatratcr  healed. 

may  be  compelled  to  render  his  account  878.  Transfers,  etc,  to  ATold  parposes  of  pr»> 
to  court.  ceding  section,  Tdd. 

826.  Compensation  of  commlssionsw.  874.  Bepealing  clause. 

876.  Suits  on  bond  of  axaontor  or  Hwinlatm- 
PAET  DL  tor. 

—  ».w«»«^«.    ^  /«..»*•/..•    A.,A»M    •««  876,277,  278, 878,  880,  881.  How  paymsntola^ 
or  PBOcxsDnroa    n  obxditobs,  AOAsmn   ran  der  of  distrfbution  enforc5; 

nni,  DSTUIM,  wo.,  of  nscBAno  nunons.  jgj.  LiablUty  of  sureties  in  sudi  c^. 

887.  Estate  of  deceased  in  tike  hands  of  heirs,  883.  Action  to  determine  trust  or  rights. 

etc,  liable  for  certain  debts.  884.  Appeals  under  proceding  sectionSd^Bfll  of 

888.  Mode  of  proceeding  in  such  case.  exceptions. 

880.  Estate  of  any  heir,  etc,  Uableafter  his  death.  886.  To  what  estates  preceding  ivmediM  appO- 
no.  Where  two  or  more  Uabls,  crsditor  may  cable 

proceed  in  chancery,  etc  886.  Act  repealed. 

881.  Case  of  insohreocy,  ate,  of  any  hair  or  da-  887.  Uen  holders  to  be  made  defendants  to  pa- 

Tlsee.  tition  for  sale  of  real  estate ; 

flfi.  Amendments  allowad,  when  neeessary  to  888.  —Courts  to  settle  priorities  of  liens  in  such 

add  parties.  ctsscs, 

§88.  Hdrs,  etc,  Uabls  to  oontdbiitlaa  UMOg  889.  Waiver  of  asstgnmsnt  of  dowar.  — Effect 

themsdves.  thareofl 

An  Aet  to  proride  for  the  settlement  of  the  estates  of  deceased  persons.! 
£PtaMdJfordl8l,1840.    Zbdfc  4f«d  JTocwnftsr  1, 1840.    88  O0I.  fltal.  146.] 

PART  L 

OF  LSTTBB8  TBSTAMSNTABT  AND  LETTERS  OF  ADMINISTBATION. 
What  eovt  saaU      (1.)  SECTION  I.     Be  U  enacUd  by  the  Gfenerai  Aaemhfy  of  the  State 

1  This  aot  does  not  extend  to  estates  in  ooozse  of  settlement  when  it  took  eSnol 
MtQvtmty  T.  Th*  SUUU,  20  Ohio  fiep.  93. 


Digitized  by 


Google 


4S.J 


BaacuTORS  asd  AjmaaBFRjaoBB.  567 


(3.) 

of  nis 


of  Ohio^  That  upon  the  decease  ^  of  any  inhabitant  of  this  state,  letters  gmui 
testamentary,  or  letters  of  administration  on  bis  estate,  shall  be  granted  ^'^^ 
by  the  court  of  common  plecu  ^  of  the  county  in  which  the  deceased 
was  an  inhabitant  or  resident,  at  the  time  of  his  death;  and  when  any 
person  shall  die  intestate  in  any  other  state  or  country,  leaving  any  es- 
tate to  be  administered  within  this  state,'  administration  thereof  shall 
be  granted  by  the  court  of  common  plecu^  of  any  county  in  which  there 
is  any  estate  to  be  administered ;  and  the  administration  which  shall  be 
first  lawfully  granted,  in  the  last  mentioned  case,  shall  extend  to  all  the 
estate  of  the  deceased,  within  the  state;  and  shall  exclude  the  jurisdic- 
tion of  the  cotert  of  common  pleas  in  erery  other  county. 

(2.)  Seo.  II.  When  any  will  shall  be  duly  proved  and  allowed,  the  Letten  i 
eourt  of  comm<mple€u*  shall  issue  letters  testamentary  thereon,  to  the  ^*^^  ^  ^ 
MLecutor,  if  any  be  named  therein,  if  he  is  legally  competent^  and  if  he 
shall  accept  the  trust  and  shall  give  bond^  to  discharge  the  same; 
otherwise  the  court  i^iall  grant  letters  of  administcation  on  the  estate, 

I  hereinafter  provided. 

(3.)  Seo.  III.    Every  executor,  before  entering  upon  &e  execution  Suenior^  bond 
'  i  trust,  shall  give  bond,^  wi&  two  oc  more  sufficient  sureties,  in  obio^tto^oonAu 
such  sum  as  the  court  shall  order,  payable  to  the  state  of  Ohio,  with  tion.* 
condition  as  follows: 

First:  To  make  and  return  to  the  court^  on  oath,  within  three 
months,  a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights  and 
credits  of  the  testator,  which  are  by  law  to  be  administered,  and  which 
shall  have  come  to  his  possession  or  knowledge;  and  also,  if  required 
by  the  courts  an  inventory  of  the  real  estate  of  the  deceased: 

Secondly :  To  administer  according  to  law,  and  to  the  will  of  the  tes- 
tator, all  his  goods,  chattels,  rights  and  credits,  and  the  proceeds  of  all 
his  real  estate,  that  may  be  sola  for  the  payment  of  his  debts  or  lega- 
des,  which  shall  at  any  time  come  to  the  possession  of  the  executor,  or 
to  the  possession  of  any  other  person,  for  him:  and, 

Thirdlv :  To  render,  upon  oath,  a  just  and  true  account  of  his  ad- 
ndnistra^on,  wiUiin  eighteen  months,  and  at  any  other  times  when 
required  by  the  court  or  the  law. 

And  when  there  are  two  or  more  persons  appointed  executors,  none  vomtoMinaim 
shall  intermeddle  or  act  as  such,  but  those  who  actually  give  bond  as  *'*^*'**^ 
before  prescribed.*  H 

(4.)  Sbo.  IY.    That  if  the  executor  is  residuaiy  legatee,  he  may,  mmntthmk 
instead  of  the  bond  prescribed  in  the  preceding  section,  give  bond  in  a  ■^i»st*«^ 

1  Letters  of  adminiitntloik  ean  not  be  granted  on  the  estate  of  a  man  fentenoed  to 
imprisonment  for  life  in  the  penitentiary,  in  punishment  for  orime.  Sneh  oonTkt  Is 
not  OTon  oiriily  dead.    FroM^r  t.  Fuleher,  17  Ohio  Bep.  260. 

i  The  oonstitntion,  Art.  IV,  see.  8,  gives  the  probate  oonri  jnrisdiotion  in  probat» 
and  testamentary  matters,  the  appointment  of  administrators  and  guardians,  the  set- 
tlement of  their  accounts,  and  such  Jurisdiction  in  the  sale  of  lands  by  ezeouton, 
administrators  or  guardians,  as  may  be  provided  by  law. 

By  the  act  of  March  14, 1858  (see  Pbobatb  Coubt,  Chap,  92),  the  probate  court  if 
rested  with  jurisdiction  ooncurrent  with  the  court  of  oommon  pleas,  in  the  sale  of 
lands  on  petition  by  executors,  administrators  and  guardians,  and  the  assignment  of 
dower  in  such  cases  of  sale.    See  also  Coni,  sec  (004). 

S  As  to  estates  of  nonresidents,  see  also  sees.  (280)  and  (281)  of  this  Chapter. 

4  The  bonds  of  executors  and  administrators  of  estates  in  course  of  settlement  when 
this  act  took  effect,  are  govemed  by,  and  must  be  prosecuted  under  the  laws  in  force 
when  they  were  entered  into.    MhGovmy  t.  Tk4  AaU,  20  Ohio  Bep.  03. 

5  Unless  the  tesUtor  has  otherwise  directed  by  his  wUl:  see  see.  (240)  of  this 
Chapter. 

•  The  laws  of  this  state  do  not  recognise  an  executor  d^  wn  iort,    Diaeon  t.  OtmtU, 
5  Ohio  Bep.  538;  Bm\famm  t.  LeBaron*9  adrn'r.,  15  Ohio  Bep.  527. 
(a/Bepealed.   Supplied  Sup.SAO. 
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whentiMesecntOT  stim,  and  with  two  OT  more  sureties,  to  the  satisfaction  of  the  court^ 
iBnddnaxy  lega-  ^^j^  condition  to  pay  all  the  debts  and  legacies  of  the  testator;  in 

which  case  he  shall  not  be  required  to  return  an  inventory. 
Such  i>ond  not  to      (5.)  Sec.  V.     The  giving  of  such  bond  as  is  prescribed  in  the  pre- 
oredito?  00^°!^  ceding  section,  shall  not  discharge  the  lien  on  the  real  estate  of  the 
MtAta,  untoM,etc.  testator,  for  the  payment  of  his  debts,  except  only  on  such  part  thereof 
as  shall  have  been  lawftilly  sold  by  the  executor,  to  one  who  purchased 
in  good  faith,  and  for  a  valuable  consideration. 
Sepamte  or  Joint      (6.)  Sec.  VI.     When  two  or  more  persons  are  appointed  executors, 
ent^wh^nuiy^  administrators,  or  testamentary  trustees,  the  court  may  take  a  separate 
'  ■arotie8,andtoiw  bond  with  sureties  i&om  each  of  them,  or  a  joint  bond,  with  sureties 
•pproTed.  £^^  ^jj  ^£  them  together;  and  in  all  bonds  with  sureties,  given  by  ex« 

ecutors,  administrators  or  trustees,  all  the  sureties  shall  be  inhabitants 
of  this  state,  and  such  ss  the  court  shall  approve;  and  the  bonds  shall 
be  filed  in  the  clerk's  office  of  the  court  taking  the  same. 
If   exeeator  re-      (7.)  Sbo.  VII.     If  any  person,  who  is  appointed  an  executor,  shall 
nSSSSUkln'tobo  ^^^  ^  acccpt  the  trust,  or  if,  after  being  duly  cited  for  that  purpose, 
gnntod.    '^        he  shall  neglect  to  appear  and  accept  tlie  same,  or  if  he  shall  neglect, 
for  twenty  days  after  probate  of  the  will,  to  give  bond  as  before  pre- 
scribed, the  court  shall  grant  letters  testamentary  to  the  other  execu- 
tors, if  there  be  any  capable  and  willing  to  accept  the  trust;  and  if  there 
is  no  such  other  executor,  the  court  shall  commit  administration  of  the 
estate,  with  the  will  annexed,  to  the  widow  of  the  deceased,  or  to  his 
next  of  kin,  or  to  such  other  person  as  would  have  been  entitled  there- 
to, if  the  deceased  had  died  intestate. 
Adminirtratkni         (8.)  Seo.  VIII.     When  a  persou  appointed  executor  is  under  the 
S^anttK^tw'  *S®  ®*  twenty-one  years,  at  the  time  of  proving  the  will,  administration 
*  may  be  granted  with  the  will  annexed,  during  his  minority,  unless  there 
be  another  executor  who  will  accept  the  trust,  in  which  case,  the  estate 
shall  be  administered  by  such  other  executor,  until  the  minor  shall 
arrive  at  full  a^e,  when  he  may  be  admitted  as  joint  executor  with  the 
former,  upon  giving^bond  as  before  provided. 
Bond  of  an  ad-      (^Q  Sec.  &.     Evcrv  pcrsou  who  is  appointed  administrator  witfi 
minfatrator  with  the  will  annexed,  shall,  before  entering  on  the  execution  of  his  trust 

the  will  annexed.     •       <■        «  .     i.i    '  '  ^      •  i     i«t  i»  •  •  •      i      *• 

give  bond  in  hke  manner  and  with  like  condition,  as  is  required  of  an 
executor. 
Executor  of  an  ez-  (10.)  Seo.  X.  The  executor  of  an  executor  shall  have  no  author- 
SlSti^tS  eJr  ^*y»  ^  ^'^^^^  ^  administer  the  estate  of  the  first  testator;  but  on  the 
ute  of  the  first  death  of  the  sole  or  surviving  executor  of  any  last  will,  administration 
^*'***^-  of  the  estate  of  the  first  testator,  not  already  administered,  may  be 

granted,  with  the  will  annexed,  to  such  person  as  the  court  shall  think 
it  to  appoint. 
Powers  of  an  ex-      (H-)  Seo.  XL    No  cxecutor  named  in  a  will,  shall,  before  letters 
tm^tettamen^  testamentary  are  granted,  have  any  power  to  dispose  of  any  part  of  the 
are  granted.         estate  of  the  testator,  except  to  pay  ftmeral  charges,  nor  to  interfere, 
in  any  manner,  with  such  estate,  further  than  is  necessary  for  its 
preservation. 
To  whom  letters      (12.)  Seo.  XII.    Administration  of  the  estate  of  an  intestate  shall 
thJf^'imiJ^  be  granted  to  some  one  or  more  of  the  persons  hereinafter  mentioned; 
and  they  shall  be  respectively  entitled  thereto,  in  the  following  order, 
to-wit: 

First:  His  widow,  or  next  of  kin,  or  both,  as  the  court  may  think 
fit ;  and  if  they  do  not  voluntarily  either  take  or  renounce  the  admin- 
istration, they  shall,  if  resident  within  the  county,  be  cited  by  the 
court,  or  notified  by  a  party  in  interest,  for  that  purpose. 

Secondly :  If  the  persons  so  entitled  to  administration  are  incompe- 
tent, or  evidently  unsuitable  for  the  discharge  of  the  trust,  or  if  they 
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neglect,  without  any  sufficient  canse,  to  take  administration  of  his  estate, 
the  court  shall  commit  it  to  one  or  more  of  the  principal  creditors,  if 
there  be  any  competent  and  willing  to  undertake  the  trust. 

Thirdly :  If  there  be  no  such  creditor,  and  the  court  are  satisfied 
that  the  estate  exceeds  the  value  of  one  hundred  dollars,  the  court  shall 
commit  administration  to  such  other  person  as  they  shall  think  fit. 

(13.)  Sec.  XIII.     Every  administrator  shall,  before  entering  on  the  ^^^^'^^ 
execution  of  his  trust,  give  bond,^  with  two  or  more  sufficient  sureties,  tato; 
in  such  sum  as  the  court  shall  order,  payable  to  the  state  of  Ohio,  w\th  — iti  oonditioii. 
condition  as  follows : 

First :  To  make  and  return  into  court,  on  oath,  within  three  months, 
a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights,  and  credits 
of  the  deceased,  which  have  or  shall  come  to  his  possession  or  know- 
ledge ;  and  also,  if  required  by  the  court,  an  inventory  of  the  real  es- 
tate of  the  deceased :  % 

Secondly :  To  administer,  according  to  law,  all  the  moneys,  goods, 
chattels,  rights  and  credits  of  the  deceased,  and  the  proceeds  of  all  his 
real  estate  that  may  be  sold  for  the  payment  of  his  debts,  which  shall, 
at  any  time,  come  to  the  possession  of  the  administrator,  or  to  the  pos- 
session of  any  other  person  for  him  :^ 

Thirdly :  To  render,  upon  oath,  a  true  account  of  his  administration, 
within  eighteen  months,  and  at  any  other  times  when  required  by  the 
court  or  the  law : 

Fourthly :  To  pay  any  balance  remaining  in  his  hands  upon  the  set- 
tlement of  his  accounts,  to  such  persons  as  the  court  or  the  law  shall 
direct;  and. 

Fifthly :  To  deliver  the  letters  of  administration  into  court,  in  case 
any  will  of  the  deceased  shall  be  thereafter  duly  proved  and  allowed.  C]^ 

(14.^  Sec.  XIV.    When,  by  reason  of  a  suit  concerning  the  proof  Speeui  adminJa- 
of  a  will,  or  from  any  other  cause,  there  shall  be  a  delay  in  granting  S^^^^tedT^* 
letters  testamentary  or  of  administration,  the  court  may,  in  their  dis- 
cretion, appoint  a  special  administrator  to  collect  and  preserve  the 
efiects  of  the  deceased. 

(15.)  Sso.  X  Y.  Every  such  special  administrator,  before  entering  Bond  of  fpedai 
upon  the  duties  of  his  trust,  shall  give  bond,  with  two  or  more  sufficient  •<>«tt*n^»*»*<»; 
sureties,  in  such  sum  as  the  court  shall  order,  payable  to  the  state  of 
Ohio,  with  condition  that  he  will  make  and  return  into  court,  within 
three  months,  a  true  inventory  of  all  the  moneys,  goods,  chattels,  rights 
and  credits  of  the  deceased,  which  have  or  shall  come  to  his  possession 
or  knowledge,  and  that  he  will  truly  account,  on  oath,  for  all  the 
moneys,  goods,  chattels,  debts  and  effects  of  the  deceased,  that  shall  be  • 

received  by  him  as  such  special  administrator,  whenever  required  by 
the  court,  and  will  deliver  the  same  to  the  person  who  shall  be  ap- 
pointed executor  or  administrator  of  the  deceased,  or  to  such  other  per- 
son as  shall  be  lawfully  authorized  to  receive  the  same. 

(16.)  Seo.  XVI.     Such  special  administrator  shall  collect  all  the  .hii  power  aai 
goods,  chattels,  and  debts  of  the  deceased,  and  preserve  the  same  for  ^^^» 
tiie  executor  or  administrator  who  may  thereafter  be  appointed ;  and 
for  that  purpose,  may  commence  and  maintain  suits  as  an  administra- 
tor, and  may  abo  sell  such  perishable  and  other  goods  as  the  court,  or 

igee  note  4  under  section  (2.) 

2  The  condition  of  an  administrator's  bond  has  been,  in  general,  under  former  stat- 
ttes,  that  he  should  faithfully  perform  all  the  duties  required  of  him.  Such  condi- 
tion ooTors  all  assets,  to  the  extent  of  the  penalty  at  least,  whether  personal  or 
arising  from  real  estate  sold  by  the  administrator  under  an  order  of  court,  for  the 
payment  of  debts.  Wade  t.  Oraham  et  aL,  4  Ohio  Rep.  126. 
(a)  Bepealed.   Supplied,  Sap.  351. 


Digitized  by 


Google 


570  JBOaCKBB  AKD  ADMINIS!rBA!rDB&  [OHAP 

<>^  J^^c  ihereo/y  may  order  to  be  sold ;   and  he  shall  be  allowed  sach 
compcnBation  for  his  services  as  the  court  shall  think  reasonable,  if  he 
delivers  over  forthwith  to  the  executor  or  administrator  who  may  super- 
sede him,  the  property  and  effects  of  the  estate,  as  hereinailer  provided. 
—To  cMse  on  «p-      (17.)  Seo.  X  V  XL     Upon  the  granting  of  letters  testamentary  or  of 
l^^^^i^'  administration,  the  power  of  the  special  administrator  shall  cease,  and 
istwtor.  he  shall  forthwith  deliver  to  the  executor  or  administrator  all  the 

goods,  chattel^)  moneys  and  effects  of  the  deceased  in  his  hands ;  and 
the  executor  or  administrator  may  be  admitted  to  prosecute  any  suit 
commenced  by  the  special  administrator,  in  like  manner  as  an  adminis* 
trator  de  hoim  non  is  authorised  to  prosecute  a  suit  commenced  by  a 
former  executor  or  administrator. 
Ho^tpedai  ad-      (18.)  Sbc.  XVIII.    If  suoh  Special  administrator  shall  neglect  or 
be  proomded  "'^  remsc  to  deliver  over  the  property  and  estate  to  the  executor  or  ad* 
•StororiiSLSiI  ^linistrator,  as  provided  in  the  {^receding  section,  the  court  may,  by 
trator.  citation  and  attachment,  compel  him  to  do  so ;  and  the  executor  or 

administrator  may  also  proceed,  by  suit  at  law  or  in  chancay,  to  re- 
cover the  value  of  the  assets  from  him  and  his  sureties,  in  like  manner 
ail  is  provided  in  the  seventh  part  of  this  act 
uSS^noiuSSto  C^^-)  ^^^'  ^^^'  ^^^^  sv^cM  administrator  shall  not  be  liable  to 
creditora ;  limit-  an  aotion  by  any  creditor  of  the  deceased ;  and  the  time  of  limitation  for 
Sfftdnit^exMouv!  ^  ^^^  against  the  estate  shall  begin  to  run  from  the  time  of  granting 
•^-  letters  testamentary  or  of  administration  in  the  usual  form,  in  like 

manner  as  if  such  special  administration  had  not  been  granted. 
Seo.  XX.  1 
BMignation  of  im      (20.)  Seo.  XXI.     The  court  issuine  letters  testamentary  or  ap- 
Si^tnton      '  pointing  an  administrator,  may,  if  thev.uunk  fit^  and  upon  good  cause 
shown,  receive  the  resignation  of  such  executor  or  administrator,  and 
appoint  an  administrator  in  his  place. 
EiSoct  ofsiMh  v»-      (21.)  Seo.  XXn.     The  aooeptanoe  of  such  resignation,  and  the 
aigoatioD.  appointment  of  another  administrator,  shall  not  affect  the  liability  of 

suoh  former  executor  or  administrator,  or  his  sureties,  previously  in- 
curred. 
BzMQtor  or  wA*      (22.)  Sbo.  XXIII.     When  an  executor  or  administrator,  residing 
SSte'fo?'SS2i  ^^^  o^  *^"^  «**»*«)  slian,  after  being  duly  notified  by  a  party  in  interest 
•tc.  '  or  cited  by  the  court,  neglect  to  render  his  accounts,  and  to  settle  the 

estate  according  to  law ;  or  when  any  executor  or  administrator  shall 
become  insane,  or  otherwise  incapable  of  discharging  his  trust,  or  evi- 
dently unsuitable  therefor,  the  court  may  remove  him,  and  the  other 
executor  or  administrator,  if  there  is  any,  may  proeeed  in  discharging 
•  the  trust  as  if  the  executor  or  administrator  so  removed  were  dead; 

and  if  there  is  no  other  executor  or  administrator,  to  discharge  the  trust^ 
Soocessortoboi^  the  court  may  commit  administration  of  the  estate,  not  already  admin- 
^^^^  istered,  to  suoh  person  as  they  shall  think  fit,  in  like  manner  as  if  the 

executor  or  administrator  so  removed  were  dead. 

tfSJSSJi***         C^^)  ^^^'  -^^I^-     When  any  sole  executor  or  administrator  shall 

wbea  to  be  ^aat-  die  wiUiout  having  fully  administered  the  estate,  die  court  shall  grant 

^  letters  of  administration,  with  the  will  annexed,  or  otherwise,  as  the 

case  may  require,  to  some  suitable  person,  to  administer  the  goods  imd 

estate  of  the  deceased,  not  already  administered :  Provided,  there  be 

personal  estate  of  the  deceased  not  administered,  to  the  amount  of 

twenty  dollars,  or  deb^  to  a  like  amount  remaining  due  from  the 

estate. 

AdmiBirtntioiito      (24.)  Seo.  XXV.    If;  after  granting  letters  of  administration,  as  of 

1  Bepettled :  B«e  mo.  (265)  of  tliii  Chapter. 
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an  intestate  estate,  a  will  of  the  person  deceased  shall  be  duly  proved  im    rondced   on 

and  allowed,  the  first  administration  shall  be  revoked ;  and  the  executor  ^"***'  ot^wm, 

or  administrator,  with  the  will  annexed,  shall  be  admitted  to  prosecute 

or  defend  any  suit,  proceeding,  or  matter  commenced  by  or  against  the 

original  administrator,  in  like  manner  as  an  administrator  de  bonis  rum 

is  authorized  to  prosecute  or  defend  a  suit  commenced  by  a  former 

executor  or  administrator. 

(25.)  Seo.  XXVI.    An  administrator,  appointed  in  the  place  of  an  ^ocwdingsby 
executor  or  administrator  who  has  resigned,  been  removed,  or  whose  do^bonSnon"**** 
letters  have  been  revoked,  shall  be  entitled  to  the  possession  of  all  the  ^"J^ecSor*«r 
personal  effects  and  assets  of  the  estate  unadministered,  and  may  main-  •dminigtntor. 
tain  a  suit  against  the  former  executor  or  administrator  and  his  sureties 
on  the  administration  bond,  for  the  same^  and  for  all  damages  arising 

1  An  administrator  de  honit  non  can  maintain  a  suit  against  a  former  administrator 
for  assets  of  the  estate  which  hare  oome  to  his  hands,  and  are  not  aooounted  for. 
The  judgment  obtained  a^^ainst  the  former  administrator  on  such  claim,  is  eyidence 
against  nim  and  his  sureties  in  a  suit  on  his  administration  bond,  and  can  only  be 
impeached  by  the  sureties,  by  proof  of  fraud  or  mistake.  A  general  allegation,  in 
a  petition  on  an  administrator's  bond,  that  he  did  not  settle  up  the  estate  within  the 
time  required  by  law,  and  refuses  to  make  settlement,  is  good.  0*Conn(iT  t.  7JU 
StaUf  18  Ohio  Rep.  225. 

•  But  this  section  does  not  authorise  an  administrator  de  hcnie  non  appointed  upon 
the  deathf  in  offiee,  of  the  first  administrator,  to  bring  a  suit  against  his  representatiyes, 
or  the  sureties  in  his  official  bond.  The  suit  mentioned  in  this  section  is  authorised 
only  in  favor  of  ''  an  administrator  appointed  in  the  place  of  an  executor  or  admin- 
istrator who  has  rengnedf  been  removed,  or  tokoee  lettert  have  heen  revoked,**  The  case  of 
death  in  office  was  designedly  left  otit  Of  the  section,  and  thus  left  the  matter,  in  that 
case,  as  it  stood  at  common  law,  where  no  action  at  all  could  be  maintained  by  the  ad  • 
ministrator  de  honie  non  for  assets  of  the  estate,  which  the  first  administrator  had  pre  - 
Tiously  conrerted.  Blizxard  t.  Filler  et  aL,  20  Ohio  Bep.  479.  Such  suit  can  not  be 
ffustained  upon  general  chancery  principles.    lb. 

The  decision  under  the  following  section  25,  of  the  act  of  1831  (8  Chase,  1780), 
will  tend  to  elucidate  the  present  law.  That  section  provided  ''  that  when  an  execu- 
tor shall  resign  or  be  remoTcd,  and  an  administrator  with  the  will  annexed  appointed, 
fuch  new  appointed  administrator  shall  be  authorized  immediately  to  commence  an 
Action  on  the  case  against  such  prior  executor,  and  hold  him  to  bail ;  and  in  such 
motion  to  recoTer  the  amount  of  moneys,  assets,  rents,  issues  and  profits  receiTcd  by 
laoh  removed  executor,  and  not  applied  according  to  law,  as  well  as  all  damages  done 
or  committed  by  such  executor  in  respect  to  the  estate  in  his  or  her  hands."  I^he 
mischief  which  led  to  the  enactment  of  this  section  of  the  act  of  1831  was  this :  "At 
common  law,  an  administrator  or  executor  who  had  resigned,  or  been  removed,  was 
liable  to  no  action  at  the  suit  of  the  administrator  de  bonie  non,  except  for  the  recovery 
of  such  assets  as  remained  tn  epeeie  unadministered.  The  several  creditors,  legatees, 
and  distributees  to  whom  he  was  liable  were  driven  to  their  proper  suits  if  their 
olaims  remained  unpaid.  There  might  be  as  many  suits  as  there  were  individuals  of 
these  various  classes.  The  object  of  this  section  of  the  statute  was  to  transfer  the 
whole  estate  to  the  administrator  de  bonie  non.  He  was  therefore  authorized  to  main- 
tain a  suit  for  its  recovery  against  the  late  executor,  or  adminietrator — ^for  the  act, 
without  doubt,  should  be  so  construed  as  to  include  an  administrator  in  this  provision. 
A  cause  of  action  was  created  against  such  executor  or  administrator,  which  would 
survive  against  his  representatives  if  he  were  sued,  and  which  the  policy  of  the  law 
feauired  to  survive,  wnether  he  was  sued  or  not.  There  could  be  no  reason  for  pro- 
viding that  if  he  should  die  before  suit  brought,  the  cause  of  action  should  cease. 
There  was  the  same  necessity  for  allowing  an  action  against  his  representatives,  that 
there  was  forjpermittingone  against  himself;  and  it  would  have  been  plainly  absurd 
to  let  the  accident  of  his  death,  before  suit  brought,  defeat  the  whole  policy  of  the 
law."  Tracy*»  adm*x  v.  Card'e  adm*r,  2  Ohio  St.  Rep.  431.  This  case  in  no  wise  con- 
flicts with  Uie  case  of  BUxzard  v.  Filler,  above.  In  that  case  the  first  administrator 
died  in  office,  while  in  this  case  he  reeigned.  In  that  case  the  question  was,  whether 
a  cause  of  action  ever  exietedj  in  this  case  whether  it  eurvived. 

In  a  suit  by  an  administrator  de  bonie  non,  against  the  administrator  of  a  deceased 
executor,  no  rights  of  the  bail  of  such  deceased  executor  could  intervene  to  prevent 
a  judgment  against  the  defendant,  if  the  latter  was  liable  to  the  action.  Traejf'e  adm*x 
Card**  adm*r,  above. 

An  order  of  the  probate  court,  on  exceptions  filed  by  the  widow  and  heirs  to  an 
executor's  account,  is  no  bar  to  an  action  by  an  administrator  de  bonie  non,  with  the 
will  annexed,  against  such  executor,  for  matters  found  by  the  probate  ooort  against 
■aoh  widow  and  heirs,  on  such  exceptions.    lb. 
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from  the  maladministration  or  omissioBS  of  ihe  former  executor  or  ad- 
ministrator, in  the  mannerpreacribed  in  the  seventh  part  of  this  aet. 
SiOM,  eta,  of  the      (26.)  Sso.  XXVII.    When  any  letters  of  administration  shall  be 
SSdniSSSi^'^'"  revoked,  or  when  any  executor  or  administrator  shall  be  removed  or 
TftUd.  '      resign,  all  previons  sales,  whether  of  real  or  personal  property,  made 

law&lly  by  the  exeeotor  or  administrator,  and  with  «>od  faith  on  the 
part  of  the  purchaser,  and  all  other  lawful  acts  done  by  mioh  executor 
or  administrator,  shall  remain  valid  and  ^Eiectoal.^ 
Harriageofiui  ex-      (27.)  Sbg.  XXVIII.     When  an  unmarried  woman,  who  is  exeeutarix, 
SS2rix**«tt^"  or  administratrix,  either  alone  or  jointly  with  another  person,  shall 
g^w  her  Ml.     marry,  her  husband  shall  not  be  exeouteo:  or  administrator  in  her  right^ 
but  the  marriage  shall  operate  as  an  extinguishment  of  h^  authority 
as  executrix  or  administratrix:^  and  the  other  executor  or  administra- 
tor, if  there  is  any,  may  proceed  in  discharging  the  trust,  as  if  she 
were  dead;  and  if  there  is  no  other  executor  or  administrator,  admin- 
tration  may  be  granted  of  the  estate  not  already  administered ;  and 
such  administrator  may  proceed  to  discharge  the  tnist,  in  like  manner 
as  if  the  executrix  or  administratrix  were  dead. 

PART  n. 

OT  THB  INVBNTORT;  THE  ALLOWANOB  TO  THE  WIDOW  AND  CHIL- 
DREN; AND  OF  THE  DEBTS  DUE  TO  THE  ESTATE. 

iDTentoiy  to  be      (28.)  Seo.  XXIX.     Every  executor  or  administrator  shall,  within 

thnemontki^  three  months  afler  his  appointment,  make  and  return  upon  oath,  into 

oopt,  etc      '      court,  a  true  inventory  of  all  the  goods,  chattels,  monevs,  rights,  and 

credits  of  the  deceased,  which  are  by  law  to  be  administered,'  and 

which  shall  have  come  to  his  possession  or  knowledge ;  except  only 

that  an  executor  who  is  a  residuary  legatee,  may  give  bond  to  pay  all 

the  debts  and  legacies  of  the  deceased,  as  hereinbefore  provided ;  and 

he  shall,  thereupon,  be  excused  from  returning  such  an  inventory. 

When  real  eiute      (29.)  Seo.  XXX.     If  the  court,  at  the  time  of  granting  letters 

^ehimto^  **  testamentary  or  letters  of  administration,  shall  think  fit,  they  may 

1  The  deoisions  of  oar  courts  hare  been,  heretofore,  in  accordance  with  this  section. 
Tbe  disooyery  of  a  will,  and  the  appointment  of  an  executor,  were  held  to  operate  ai 
a  repeal  of  the  grant  of  administration,  bat  did  not  aroid  mesne  acts.  Sigehw  t. 
BiaeUno,  4  Ohio  Rep.  138. 

Where  an  estate  has  been  fally  settled,  and  all  the  moneys  in  the  hands  of  the  ad- 
ministrator have  been  paid  over  in  pursaance  of  an  order  of  coart,  shoald  a  will  be 
discovered  and  proved  subseqaently  to  sach  settlement,  the  executor  can  not  compel 
-Che  former  administrator  to  account  for  the  money  or  property  by  him  received  and 
paid  over.    Barkaho't  adm'r  v.  Emerick  et  al.,  18  Ohio  Bep.  268. 

2  An  unmarried  administratrix  obtained,  on  her  petition,  a  decree  for  the  sale  of 
laud  of  the  intestate,  and  it  was  offered  for  sale  on  an  order  of  sale»  and  also  on  aa 
aHat  order,  but  not  sold  for  want  of  bidders.  8he  then  married.  Afterward  a  pUtrim 
order  issued  under  the  same  decree,  and  the  land  was  sold,  and  the  sale  was  suatained 
on  the  ground  that  an  order  of  sale  once  begun  was  not  abated  by  the  marriage  of  the 
administratrix.     Oraig  v.  Fox  et  oZ.,  16  Ohio  fi^.  568. 

8  Land  scrip  issued  to  the  heir,  under  the  act  of  congress  of  1828,  is  assets  whkh 
belongs  to  the  estate,  and  is  liable,  in  equity,  to  the  payment  of  the  ancestor's  debts. 
ffatokwu  V.  Hulburd,  10  Ohio  Rep.  179. 

An  intestate  having,  at  his  decease,  left  contracts  in  force  for  bulding  a  dwelling 
house  and  other  improvements  which  he  had  commenced  and  was  carrying  on  at  the 
time  of  his  death,  designed  as  a  residence  for  himself,  not  having  for  their  object  the 
improvement  of  real  estate  as  an  investment,  and  it  appearing  that  the  completion 
of  such  improvements  would  be  a  losing  investment,  it  was  held,  that  the  materiaU 
prepared  for  the  building  were  to  be  regarded  as  personal,  and  not  as  real  anets. 
Grajf  et  aL  v.  Hcnokine*  admimitiratrix,  8  Ohio  St.  Rep.  449. 

See  note  under  section  (58)  of  this  Chapter. 
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order  the  executor  or  admiQifltrator  to  also  mclude  in  the  myentorj  an 
appraisement  of  all  the  real  estate  of  the  deceased. 

(30.)   Sbo.    XXXI.     The  emblements  or  annual  crops  raised  by  what  emblement! 
labor,  and  whether  severed  or  not  from  the  land  of  the  deceased,  at  the  ****"  ^  **^*'' 
time  of  his  death,  shall  be  assets  in  the  bauds  of  the  executor  or  ad- 
ministrator, and  shall  be  included  in  the  inventory. 

(31.)  Sbc.  XXXII.     The  executor  or  adminbti'ator,  or  the  person  Power  to  gmther 
to  whom  he  may  sell  such  emblements  may,  at  all  reasonable  times,  en-  •*«•»**»•  ««»p*- 
ter  upon  the  lands  to  cultivate,  sever  and  gather  the  same. 

(32.)  Sso.  XXXIII.     The  estate  and  effects  comprised  in  the  in-  Appniien,   hem 
ventory,  shall  be  appraised  ^  by  three  suijpble  disinterested  persons,  »pp****^^ 
who  sliall  be  appoint^  by  the  court,  and  sworn  to  a  faithful  discharge 
of  their  trust;  and  if  any  part  of  such  estate  or  effects  be  in  any  other 
county,  any  disinterested  justice  of  such  county  may  appoint  uie  ap- 
praisers of  the  estate  and  effects  therein. 

(33.)  SiK).  XXXIV.  If,  by  neglect,  sickness,  or  other  cause,  any 
of  the  appraisers  shall  fail  to  attend  to  the  performance  of  their  duty, 
any  justice  of  the  peace  in  the  county  in  wluch  the  property  to  be  ap- 
praised is  situate,  may  appoint  pther?  to  supply  the  place  of  such  de- 
linquent appraisers. 

(34.)  Seo.  XXXY.  When  appnusers  shall  be  appointed  by  a  jus- 
tice of  the  peace,  he  shiall  issue  an  order  to  them,  which  shall  be  re- 
turned by  we  executor  or  administrator  to  the  court,  irith  the  invent- 
ory, and  which  order  shall  be,  in  substance,  as  follows : 

The  State  of  Ohio,  County,  ss :      jorm  of  jostice^s 

To  ,  of  ,  in  said  county:  order  to  •ppwJi. 

You  are  hereby  appointed  to  appraise,  on  oath,  the  estate  and  effects  *"* 

of  ^h^^^         ,  .  ,      ><iecea8ed,Tbe  order  tobe«. 

which  may  be  m  said  county.     When  you  have  performed  that  service,  tnmed  with  the 
you  will  deliver  this  order,  aud  your  doings  in  pursuance  thereof,  to  *^^^**^" 

,  executor  [or  administrator,  as  the  case  may  6e]  of  said  de- 
xseased,  that  he  may  copy  and  return  the  same  to  the  cattrt  of  common 
pleas^  of  county.     Given  under  my  hand,  this  day  of 

,  in  the  year 

Justice  of  the  Peace. 

The  justice  shall  be  entitled  to  a  fee  of  tweaty*five  cents  for  appointing  Fees  of  the  justice, 
appraisers  and  issuing  such  order. 

(35.)  Sbo.  XXXVI.  After  giving  t^e  notice  in  the  next  section  ^S^^^^^, 
required,  the  executor  or  administrator  shall,  with  die  aid  of  the  ap-  toxy  to  bo  giv^ 
praisers,  make  the  inventory  herein  directed. 

(36.)  Sec.  XXXVII.  A  notice  of  the  time  and  place  of  making  h^  n^t?£ 
such  inventory  and  appraisement^  shall  be  served  by  the  executor  or  ^ren'^^ 
administrator  not  less  than  five  days  previous  thereto,  on  the  legatees, 
or  next  of  kin,  residing  in  the  county  where  such  property  shall  be, 
and  it  shall  also  be  posted  in  two  of  the  most  public  places  in  the 
township  in  which  the  deceased  last  dwelt;  and  in  every  such  notice 
the  time  and  place  at  which  such  appraisement  will  be  made  shall  be 
specified. 

(37.)  Seo.  XXXVin.    Before  proceeding  to  the  execution  of  their  JSJ^*^  ^^ 
duty,  Uie  appraisers  shall  take  and  subscribe  an  oath,  to  be  inserted  in  wiuynT  to  1^  i2^ 
or  annexed  to  the  inventory  returned  by  them,  before  an  officer  author-  "**»*•*««*• 
ized  to  administer  oaths,  that  they  will  taruly,  honestly  and  impartially 
appraise  the  estate  and  property  which  shall  be  exhibited  to  them,  and 

1  Unlets  ft  teetator  direct  otherwUe  bj  hii  wUl :  lee  seo.  (250)  of  this  Chapter. 
'In  pUoe  of  the  words  in  italie,  insert  "probate  ooart." 
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perform  the  other  duties,  required  by  law  in  the  premises,  according  to 
the  best  of  their  knowledge  and  ability. 
.0  wboMpreMOM      (38.)  Sec.  XXXIX.     The  appraisers  shall,  in  the  presence  of  such 
n5?*thS^itte£i  0^  t^e  next  of  kin,  legatees  or  creditors  of  the  testator  or  intestate  as 
•baUbeappraiMd.  shall  attend,  proceed  to  estimate  and  appraise  the  property  and  estate; 
and  each  article  or  item  shall  be  set  down  separately,  with  the  valne 
thereof,  in  dollars  and  cents,  distinctly  in  figures,  opposite  to  the  articles 
or  items,  respectively. 
How  bonds  and      (39.^  Sec.  XL.     The  inventory  shall  contain  a  particular  statement 
ufinTentori©?  ^  ^^  *^^  Donds,  mortgages,  notes  %nd  all  other  securities  for  the  payment 
and  appraiMd.      of  monev,  belonging  to  the  deceased,  which  are  known  to  such  execu- 
tor or  administrator,  specifying  the  name  of  the  debtor  in  each  security, 
the  date,  the  sum  originally  payable,  the  indorsements  thereon,  if  any, 
with  their  dates,  and  the  sum  "which,  in  the  judgment  of  the  appraisers, 
.  can  be  collected  on  each  security. 
Sail  betoTOto!      (^^0  ^^^'  ^^^'     The  inventory  shall  also  contain  a  statement  of 
riad  and  appraii-  all  Other  debts  and  accounts  belonging  to  the  deceased,  which  are  known 
•*•  to  such  executor  or  administrator,  specifying  the  name  of  the  debtor, 

the  date,  the  balance  or  thing  due,  and  the  value  or  sum  which  can  be 
collected  thereon,  in  the  judgment  of  the  appraisers. 
HowtnTentoryof      (41.)  Seo.  XLII.     The  inventory  shall  also  contain  an  account  of 
SuTL  ba^itotS!  *^^  moneys,  whether  in  specie  or  bank  bills,  or  other  circulating  medium, 
belonging  to  the  deceased,  which  shall  have  come  to  -the  hands  of  the 
executor  or  administrator;  and  if  none  shall  have  come  to  his  hands, 
the  fact  shall  be  so  stated  in  said  inventory, 
wbat  artidea  (^0  ^^^*  XLIII.     When  a  man,  having  a  family,  shall  die  leaving 

S£ad **nor*oS^  a  widow  Or  a  minor  child,  the  following  articles  shall  not  be  deemed 
•idand  mvmSSl  assets,  nor  be  administered  as  such,  but  shall  be  included  and  stated  in 
the  inventory  of  the  estate,  and  signed  by  the  appraisers  without  being 
appraised : 

First:  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up  and 
kept  for  use  by  his  family. 

Secondly :  The  family  Bible,  family  pictures,  and  school  books  used 
by  or  in  the  family  of  the  deceased;  and  books  not  exceeding  fifbv  dol- 
lars in  value,  which  were  kept  and  used  as  part  of  the  fanmy  library, 
before  the  decease  of  such  person. 

Thirdly :  One  cow,  all  sheep,  to  the  number  of  twelve,  and  the  wool 
shorn  from  them,  and  the  yarn  and  cloth  manu&ctured  by  the  &iuily; 
and  all  the  flax  in  possession  of  the  family,  and  yam  or  thread  and 
cloth  manufactured  therefrom. 

Fourthly:  All  wearing  apparel,  beds,  bedsteads  and  bedding,  neces- 
sary cooking  utensils,  the  clothing  of  the  family,  the  clothes  and  orna- 
ments of  the  window,  tJie  wearing  apparel  of  the  deceased,  and. 

Fifthly:  One  table,  six  chairs,  six  knives  and  forks,  six  plates,  six 
tea  cups  and  saucers,  one  sugar  dish,  one  milk  pot,  one  tea  pot,  and 
twelve  spoons,  a 
Dtopodtion  then-      (43.)  Seo.  XLIY.    The  Said  articles,  except  the  wearing  apparel  of 
^  the  deceased,  shall  remain  in  the  possession  of  the  widow,  if  there  be 

one,  during  the  time  she  shall  live  with  and  provide  for  such  minor 
child  or  children.  When  she  shall  cease  so  to  do,  she  shall  be  allowed 
to  retain  as  her  own  her  wearing  apparel,  her  ornaments,  and  one  bed, 
bedstead  and  the  bedding  for  the  same,  and  the  other  articles  so  ex- 
empted, and  not  consumed,  shall  then  belong  to  such  minor  child  oi 
children.  If  there  be  a  widow,  and  no  minor  child  or  children,  then 
the  said  articles  shall  belong  to  such  widow. 
4Uowanoa  to  tba  ^44.)  Seo.  XLY.  The  appraisers  shall  also  set  off  and  allow  to  the 
tridow  and  chfl-  '^idow,  and  children  under  the  age  of  fifteen  years,  if  any  there  be,  or 

(a)  Repealed.  68  t.  49.   SnppUed,  Sap.  KL 
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if  there  be  no  widow,  then  to  sucli  children,  gufficient  provisions  or  other  dren  ibr  thdriap- 
property  to  snpport  them  for  twelve  months  from  the  death  of  the  de-  ^^'^ 
cedent;  and  if  the  widow  or  snch  children  have,  since  the  death  of  th^  ^ 

deceased,  and  previous  to  such  allowance,  consumed  for  their  support 
any  portion  of  the  estate,  the  appraisers  shall  take  the  same  into  con- 
sideration in  determining  the  amount  of  the  allowance.^ 

(46.)  Sec.  XLVI.     When  there  is  not  sufficient  personal  property,  Beam, 
or  property  of  a  suitable  kind,  to  set  off  to  the  widow  or  children,  as 
provided  in  the  preceding  section,  the  appraisers  shall  certify  what  sum, 
or  further  sum,  in  money,  is  necessary  for  the  support  of  such  widow 
or  children. 

(46.)  Sec.  XLYII.     The  appraisers  shall  not  include  in  the  invent-  AUowaaot  to  th* 
ory  the  provisions,  property  or  money  set  off  and  allowed  by  them  to  Sen^to^rt^ 
the  widow  or  children,  but  the  same  shall  be  stated  in  a  separate  sched-  ^£J|***  **^" 
nle,  signed  by  them,  and  returned,  with  the  inventory,  into  the  office  of 
the  clerk  of  the  court  of  common  pleas. 

(47.)  Sec.  XL VIII.     The  court  of  common  plecu^  may,  on  petition  snch«uow»iioe 
of  the  widow,  or  other  person  interested,  review  the  allowance  made  to  S^JiSj^SMSy 
the  widow  or  children,  mentioned  in  the  preceding  section,  and  increase  ^^  ^>^^* 
or  diminish  the  same,  and  make  such  order  in  the  premises  as  they  shall 
deem  right  and  proper.^ 

(48.)  Sec.  X!LIX.     Upon  the  completion  of  the  inventory,  it  shall  loTentory  to  bo 
be  signed  by  the  appraisers,  and  a  copy  thereof  shall  be  retained  by  the  SST^ndi^Syrel 
e^^ecutor  or  administrator,  and  he  shall  return  the  original  to  the  clerk's  *»^  ^^'J^ST 
office  of  the  common pleas,^  as  prescribed  in  the  twenty-ninth  section  of  ^tm^ 
this  act. 

(49.)  Seo.  L.     The  appraisers  shall  each  receive  one  dollar  per  day  AppniMn*  am. 
for  their  services. 

(50.)  Seo.  LI.    Upon  returning  said  inventory,  the  executor  or  ad-  foTOtory  to  bo 
ministrator  shall  take  and  subscribe  an  oath,  before  such  clerk  or  his  SiSStoc*  m  ^* 
deputy,  or  if  they  be  absent  from  the  county,  or  incapable,  from  sick-  ^'^^JS'***" 
ness  or  otherwise,  of  transacting  business,  then  before  a  justice  of  the         ^**^  ^* 
peace  of  the  county,  stating  that  such  inventory  is  in  all  respects  just 
and  true,  that  it  contains  a  true  statement  of  all  the  estate  and  property 
of  the  deceased,  which  has  come  to  the  knowledge  of  such  executor  or 
administrator,  and  particularly  of  all  money,  bank  bills,  or  other  circu- 
lating medium,  belonging  to  the  deceased,  and  of  all  just  claims  of  the 
deceased  against  such  executor  or  administrator,  or  other  persons,  ac- 
cording to  the  best  of  his  knowledge.^     Such  oath  shall  oe  indorsed 
upon,  or  annexed  to  the  inventory.        * 

1 A  widow  oleoting  to  take  under  a  will  oontalning  provisions  for  ber,  expressed  to 
be  in  lien  of  dower  and  all  other  claims  on  tlie  estate  of  tlie  testator,  is  not  narred  of 
her  right  to  the  year's  support  provided  for  in  this  and  the  next  section.  ColUer  t. 
OoIlUr*9  ex'n,  8  Ohio  St.  Rep.  369. 

The  death  of  a  widow,  to  whom  an  allowance  has  been  made  under  these  sections, 
before  the  expiration  of  the  year,  and  before  it  has  all  been  expended  in  her  support, 
does  not  bar  the  right  of  her  executor  to  reoover  the  amount  unpaid,  f^om  the  execu- 
tor of  her  husband.  Such  allowance  confers  a  vested  right  of  property,  and  is  not 
divested  by  her  death,  or  by  any  other  oontingency,  occurring  after  the  amount  hat 
been  fixed  and  allowed  by  the  proper  tribunal.  Ihrak**  adrnW  v.  J)orah*9  ex*r,  4  Ohio 
6t.  Bep.  292.  Whether,  upon  peUtion  for  such  cause,  the  amount  might  be  dimin- 
ished by  the  probate  court,  under  the  48th  section— 9««r«.    lb,  292. 

2 Read  "probate  court."     See  Constitution,  Art.  IV,  seo.  8;   and  see  Pbobatb 

OOUBT. 

S  See  the  quere  at  the  end  of  the  note  under  section  (44.) 

4  An  appointment  as  executor  or  administrator,  does  not  extinguish  the  debt  of  the 
executor  or  administrator  to  the  estate  of  his  testator  or  intestate.  Nor  was  such  ex- 
tinguishment the  consequence  of  such  appointment  in  Ohio,  even  before  the  provision 
of  our  sUtute  on  that  sabjeot.  The  debt  became  assets  in  the  hands  of  the  adminis- 
trator or  executor,  for  which  he  was  accountable  as  such,  ana  for  wliich  judgment 
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tfowtetnrnofth*  "(SI.)  Sec.  LII.  If  any  executor  Of  administrator  shall  neglect  of 
imni^iMy  be  ^^f^^  ^  return  such  inventory,  within  three  months  of  th6  time  of  his 
taking  out  letters  testamentary,  or  letters  of  administration,  the  clerk  of 
the  court  of  common  pleas,  ^  at  the  instance  of  nnf  person  interested, 
shall  issue  a  summons,  requiring  such  executor  or  administrator,  at  a 
short  day,  therein  to  be  appointed,  to  return  an  inventory  according  to 
law,  or  to  show  cause,  before  the  court,  why  an  attachment  should  not 
be  isstied  against  him. 
8MB*.  (52.)  Sec.  Lilt.    K,  after  persoha!  service  of  imch  summons,  by  an 

officer,  6r  other  person  not  an  officer,  such  executor  or  admiiiistrator 
shall  not,  by  the  day  appointed,  return  such  inventory,  under  oath,  or 
obtain  f\irther  time  from  the  tdnrt  tb  rettlrii  the  Sam^,  the  ^ourt  shall 
issue  ah  attachifient  aeainst  him,  and  may  commit  him  to  the  jail  of  the 
eouhty,  there  to  remaiti,  tintil  he  shall  retuin  such  inventory,  6r  be  dis- 
charged by  the  court  or  a  judge  thdreof: 
2SOTtaooouiIt*«r      ^^'^  ^^^'  ^^^'    ^  ^^^^  summon^  6an  not  be  served  personally,  by 
nestect^tojretonk  reasou  of  such  executor  or  administrator  absconding  or  concealing  him- 
Se  inTthtoiy.      g^j£^  qj.  jf^  ^^^  being  dommitted  to  prisouj  such  executor  of  administra- 
tor shall  heglfect,  for  thirty  days,  to  make  and  return  tittch  inventory, 
N«w>tten.         the  court  may  revoke  said  letters  testanifehtiry  or  letters  of  administra- 
tion, and  may  grant  administration  to  the  person  entitled  thereto,  other 
than  such  eiecutof  or  administrator,  ih  ihe  i&ame  manner  as  original 
letters  are  granted, 
llbot  id  foch  TC-      (54.)  Sec.  LY.     Subh  letters  shall  (Supersede  all  foriner  letters  tes- 
'®^****^  tamentaty  6r  5f  administration,  and  shdll  deprive  the  former  executor 

or  administrator  of  all  power,  authority  and  control,  over  the  estate  of 
the  deceased ;  Utid  shall  entitle  the  person  appointed,  to  take,  demand 
and  receive  the  goods  and  effects  of  the  deceased,  wherever  the  same 
may  be  fbund. 
PnMMntionof  (55.)  Seo.  LVI.     In  eterjr  stich  casie  of  Revocation,  th^  bond,  given 

I^S^^^J^  2  by  such  fortner  executor  ot  administrator,  shall  be  prosecuted,  atid  a 
bonif  non,  recovery  had  thereon,  to  the  ftill  extent  6f  any  injury  sustained  by  the 

estate  of  the  deceased,  by  the  acts  of  omissions  of  such  executor  or  ad* 
ministfdtbr,  and  to  the  full  value  of  all  theproperty  of  the  deceased,  re- 
ceived and  not  duly  administered  by  ttuch  executor  or  administrator. 
The  suit  oti  the  bond  may,  in  such  ease,  be  prosecuted  at  law  or  in  than' 
eery,  in  the  modfe  prescribed  in  the  seventh  part  of  this  act. 
▲dminifltrator  (56.)  Seg.  LVII.     Every  executor  or  adbiinistrator  committed  to 

impriiwn^;  how  pj.jgQjj^  ^g  aforcsaid,  tiiay  bfe  discharged  by  the  court,  w  any  judge  there-- 
o/,  on  his  delivering,  upon  oath,  all  the  property  of  the  deceased,  under 
his  control,  to  such  person  as  shall  be  authorized  by  the  court  or  judge 
to  receive  the  same, 
wtwn^ftotto^      (57.)  Sec.  LVIU.    Whenever  personal  propertv,  or  assets  of  any 
▼eutory.  '  kind,  not  mentioned   in  any  inventory  that  shall  have  been  made, 

shall  come  to  the  knowledge  or  possession  of  an  executor  or  adminbtra- 
tor,  he  shall  cause  the  same  to  be  appraised  in  manner  aforesaid,  and 
an  inventory  thereof  to  be  returned,  within  two  months  after  the  dis- 

might  be  had  against  hiiD»  in  a  proceeding  by  an  administrator  de  hcmi*  mm.  7Vaey'« 
admWx  t.  Card't  admWyl  Ohio  St.  Rep.  4^2 ;  Hall  t.  Pratt,  5  Ohio  Rep.  72 ;  Bigeloxo  t. 
Bigelow,  4  Ohio  Rep.  138.  Being  once  assets  no  act  of  the  parties  can  change  them 
oack  into  a  debt  Ball  y.  Pratt,  A  mortgagee,  bj  making  his  debtor  his  execntor, 
does  not  thereby  extingnish  the  mortgage.  Althoagh  the  debt,  by  a  fiction  of  law, 
becomes  assets  in  the  hands  of  the  ezeoator,  yet  the  debt  is  not  paid,  in  f&ct,  and  th« 
mortgage  security  is  not  extinguished,  but  an  administrator  dt  bonia  wmf  with  the  will 
annexed  may  institute  proceedings  to  foreclose  the  mortgage  making  other  mortgagees 
M  well  ai  the  mortgagor  defendants  in  the  suit.  CoUard*9  adrn'r,  etc  t.  Dimtikbom  el 
a/.,  17  Ohio  Rep.  264, 
1  See  note  1  on  preceding  page. 
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ooverj  thereof;  and  the  making  of  snoh  inrentory  and  return  mi^y  be 
enforeed  in  the  same  manner  as  in  the  pase  of  the  first  inventory.. 

(58.)  Sbc.  LIX.     The  executor  or  administrator  shall,  as  far  as  he  Ajwto  to  be  ooi. 
is  able,  collect  the  assets  of  the  estate,  within  one  year  after  the  date 
of  the  administration  bond.  ^ ' 

(59.)  Sec.  LX.     If,  i^om  the  situation  of  the  assets  belonging  to  when  more  than 
the  estate,  more  than  eighteen  montibs  from  tiie  date  of  the  administra-  l^^tow^i 
tion  bond  is  required  for  their  collection,  the  court  may,  upon  motion,  >«"^* 
and  being  satisfied  thereof  by  the  affidavit  of  the  executor  or  adminis- 
trator, extend  the  time  for  that  purpose. 

(60.)  Sec.  LXI.    The  affidavit  recjuired  by  the  preeeding  section  Affld»tit  in  moh 
shall  set  forth  the  grounds  <^  the  application,  uie  antomnt  of  money  in  ^*^ 
the  hands  of  the  executor  or  administrator,  applicable  to  the  payment 
of  the  debts  of  the  deceosed;  and 'that  the  executor  or  administrator 
has  used  due  diligence  to  collect  the  assets  and  to  pay  the  debts. 

(61.)  Sbc.  LXII.    Further  time  shall  not  be  allowed  to  the  execu-  SJ5,^?^55 
tor  or  administrator,  to  collect  the  assets  of  an  estate  that  is  solvent,  if  be  aiiowwL 
he  has  in  his  hands,  at  the  time  of  his  application,  more  than  one  hun- 
dred dollars  in  money,  subjeet  to  the  cliams  of  creditors  of  the  estate. 

(62.)  Seo.  LXIII.     The  time  allowed  by  the  court,  for  the  collec- 
tion of  the  assets  of  the  estate,  shall  not  be  granted,  at  any  one  time,  ^J*^**^  ^. 
for  a  period  beyond  one  year  ftom  the  time  of  the  application ;  nor  lowed, 
shall  the  time  be  extended  beyond  five  years  ^om  the  <kte  of  the  ad- 
ministration bond. 

(63.)  Seo.  LXIY.  The  office  of  the  executor  or  administrator  shall 
not  cease  with  the  time  allowed  by  law  or  the  court,  for  the  collection  fowen  or  €Me«. 

n.-.  x^^^vaa  tor,  etc.,  alter  ex- 

of  the  assets  of  the  estate.  pintion  of  itn 

(64.)  Seo.  LXV.     The  discharge  or  bequest,  in  a  will,  of  any  debt  7^^- 
or  demand  of  a  testator,  against  any  executor  named  in  his  will,  or  Diecbarge  of  a 
against  any  o^er  person,  sl^l  not  be  valid  as  against  the  creditors  of  ^^^L^t^eoa. 

tor,  how  to   be 
— ^ — -^ — — ■ oonttroed. 

1  As  to  disposition  of  desperate  debts,  see  seo.  262  to  254  of  Ibis  Chapter. 

S  If  notes  be  deliyered  to  an  execoter  to  indemnify  the  estate  against  a  liability 
where  the  testator  was  a  surety,  such  notes  and  the  money  colleoted  on  them  are  not 
the  property  of  the  estate ;  and  the  estate  is  not  liable  for  the  misoondnot  of  snob  ex- 
eoator  in  respeot  to  s«eh  notes  and  money.  Under  snoh  eirenmstanoes  the  exeontor 
is  a  trustee  for  the  person  delirering  the  notes,  and  he  alone  is  responsible  for  a  fisith- 
fol  applioation  of  the  money  oollMted,  ArbuckU*9  ex're  t.  IVocy'e  adm'rt,  15  Ohio 
Bep.  432. 

An  administrator  oonld  not  maintain  an  aetion  of  trover  t*  reoever  goods  trans- 
ferred by  his  intestate  to  de&and  his  creditors.  The  administrator  simply  steps  into^ 
the  right  the  intestate  had,  and  no  other ;  and,  as  between  the  yeador  and  Tendee,  the 
transfer  was  good,  and  as  the  intestate  coald  not  hare  brought  an  action,  so  the  ad- 
ministrator could  not.     Benjamin  t.  LeBtiron't  admW,  16  Ohio  Kep.  517. 

Ohoses  in  aetion  belonging  to  the  wife  at  the  time  of  the  marriage,  and  not  reduced 
to  possession  by  the  husband  during  corerture,  will  go  to  her  representatiTcs,  charged 
with  her  debts  dwn  tola.  Such  choses  in  action  may  be  reduced  to  possession  by 
means  of  a  judgment  obtained  during  eoTertore,  by  Uie  husband  alone ;  or  by  an  as- 
signment by  the  husband  during  coTerture  for  a  yaluable  consideration;  or  by 
taking  new  securities  in  the  name  of  the  husband  alone.  Promissory  notes  payable 
to  the  wifs  or  bearer,  dwn  mlay  and  remaining  tn  possession  of  tlie  husband  during 
corerture,  without  such  suit  or  assignment,  will,  at  the  death  of  the  wife,  fall  to  her 
heirs.  J>ixon*9  adm*r9  t  .  JHaeon  et  a/..  18  Ohio  Bep.  113.  Notes  taken  by  the  husband, 
in  his  own  name,  for  lands  of  the  wife  sold  during  corerture,  will,  of  course,  belong 
to  him.     lb.  116. 

In  J)onley'9  adm'n  Y.  ShUldi,  14  Ohio  Bep.  859,  it  was  held  that  an  aetion  of  as- 
sumpsit would  not  lie  at  the  suit  of  an  administrator,  appointed  under  the  laws  of 
this  state,  to  recorer  moneys,  the  proceeds  of  lands  of  the  intestate  lying  in  Pennsyl- 
vania, and  sold  by  the  guardian,  as  the  property  of  the  wards,  under  authority  of  the 
orphans'  court  of  that  state.  As  the  administrator  could  not  haye  reached  the  lands 
there,  he  could  not  reach  their  proceeds,  shoH  of  by  a  proceeding  in  chancery  bring- 
ing into  court  all  the  derisees,  legatees  and  heirs,  if  he  eonld  eyen  do  it  that  way  la 
the  oourts  of  this  state. 
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the  deceased ;  bat  shall  be  construed  only  as  a  specific  bequest  of  such 
debt  or  demand ;  and  the  amount  thereof  shall  be  included  in  the  in- 
ventory of  the  credits  and  effects  of  the  deceased,  and  shall,  if  neces- 
sary, be  applied  in  the  payment  of  his  debts ;  and  if  not  necessary  for 
that  purpose,  shall  be  paid  in  the  same  manner  and  proportion  as  other 
specific  legacies, 
truning  ft  penon      (65.)  Seo.  LXYI.     The  naming  of  any  person  executor,  in  a  will, 
S^^£bt.  ^  shall  not  operate  as  a  discharge  or  bequest  of  any  just  claim  which  the 
testator  had  against  such  executor;  but  such  claim  shall  be  included 
among  the  credits  and  effects  of  the  deceased,  in  the  inventory ;  and 
the  executor  shall  be  liable  for  the  same,  as  for  so  much  monev  in  his 
hands  at  the  time  such  debt  or  demand  becomes  due ;  and  he  shall  ap- 
ply and  distribute  the  same,  in  the  payment  of  debts  and  legacies,  and 
among  the  next  of  kin,  as  part  of  thb  personal  estate  of  the  deceased.  ^ 
MortgaMd  pnm-      (66.)  Seo.  LXVII.    When  any  mortgagee  of  real  estate,  or  any  as- 
end^penMniii^  signee  of  such  mortgagee,  shall  die  without  having  ft)reclosed  the  right 
■ets,  etc.  of  redemption,  the  mortgaged  premises,  and  the  aebt  secured  thereby, 

shall  be  considered  as  personal  assets,  in  the  hands  of  his  executor  or 
administrator,  and  shall  be  administered  and  accounted  for  as  such;  and 
if  the  mortgagee  or  assi^ee  shall  not  have  obtained  possession  of  the 
mortgaged  premises  in  his  lifetime,  his  executor  or  administrator  may 
take  possession  thereof,  by  open  and  peaceable  entry,  or  by  action,  in 
like  manner,  as  the  deceased  might  have  done  if  living. 
Who   maj   dif      (67.)  Seo.  LXYI II.     In  case  of  the  redemption  of  any  such  mort 
Sj'^gtJg'^gjgJi  gi^,  the  money  paid  thereon  shall  be  received  by  the  executor  or  ad 
redamptkm.         ministrator  of  the  deceased,  and  he  shall  thereupon  release  and  discharge 
the  mortgage;^  and  until  such  redemption,  the  executor  or  administra- 
tor, if  possession  shall  have  been  taken,  either  by  himself,  or  by  tho 
deceased,  shall  be  seised  of  the  mortgaged  premises,  in  trust  for  the 
same  persons,  whether  creditors,  next  of  kin,  or  others,  who  would  be 


entitled  to  the  money,  if  the  premises  had  been  redeemed. 
Upon  fcwdoTOPo  (68.)  Seo.  LXIA.  Any  real  estate,  held  by  an  execut 
utomi^^Midl  istrator,  upon  the  foreclosure  of  a  mortgage,  may  be  sold  for  the  pay- 


ment of  debts,  or  the  charges  of  administration,  in  the  same  manner  as 
any  real  estate  of  which  the  deceased  person  died  seized ;  such  sale  to 
be  made  upon  the  order  of  the  court,  and  upon  petition  filed,  as  in 
other  cases. 
How  adminirtm-      (69.)  Seo.  LXX.    When  any  debtor  of  a  deceased  person  shall  be 
^md^tS^'d»bt-  UQftble  to  pay  all  his  debts,  the  executor  or  administrator,  with  the  ap- 
«r.  probation  of  the  court  of  common  pletu^  may  compound  with  such 

debtor,  and  give  him  a  discharge,  upon  receiving  a  fair  and  just  divi- 
dend of  his  estate  and  effects,  or  such  part  of  said  debt  as  said  court 
may  deem  beneficial  to  those  interested  in  the  estate  of  said  deceased 
person. 

PART   III. 

or  THE  SALE  OF  THE  GOODS  AND  CHATTELS,  AND  07  THE  SALE  BILL. 

wutpanoiua  C^^*)  ^^^'  LXXI.     The  executor  or  administrator  shall,  within 

property  the  ez-  three  months  after  the  date  of  his  bond,  sell  the  whole  of  the  personal 

iSeo  note  under  section  (fiO;  of  this  Chapter. 

2  Before  the  passAce  of  this  act,  it  was  deemed  doubtful  whether  administrators 
oould  release  an  equity  of  redemption  ;  and,  therefore,  relief  in  such  case,  was  ob- 
tained in  chancery.  But  it  was  said  that  administrators  had  an  undoubted  right  to 
redeem  lands  mortgaged  by  the  intestate.  Bk,  United  State$  r.  Piatt*§  Anrt  et  oL,  i 
Ohio  Rep.  540. 

8  Read  **  probate  court :"  see  Constitution,  Art  IV,  see.  8;  and  see  Pbobati  CobET. 
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property  belonging  to  the  estate,^  which  is  liable  to  the  payment  of  ecator  or  admin, 
debts,  and  is  assets  in  his  hands,  to  be  adminbtered,  except  the  fol-  ISd^iSeT^"^ 
lowing: 

First:  Such  as  the  widow  may  desire  to  take  at  the  valaation  made 
by  the  appraisers,  she  securing  payment  to  the  executor  or  adminiBtra« 
tor  therefor,  as  other  purchasers : 

Secondly:  Such  property  as  is  specifically  bequeathed  shall  not  be 
sold  until  the  residue  of  the  personal  estate  has  been  sold,  and  is  found 
by  the  executor  or  administrator  to  be  insufficient  for  the  payment  of 
the  debts  of  the  estate: 

Thirdly :  The  executor  or  administrator  may  defer  the  sale  of  the 
emblements  or  annual  crops  raised  by  labor,  which  were  not  severed 
from  the  land  of  the  deceased,  at  the  time  of  his  death,  beyond  the 
three  months  herein  prescribed  for  the  sale  of  the  assets;  and  ihe  same 
may  be  sold  before  or  after  they  are  severed  from  the  land,  at  the  dis- 
cretion of  the  executor  or  administrator,  a&d  in  the  mode  prescribed 
for  the  sale  of  other  goods  and  chattels. 

(71.)  Seo.  LXXII.    The  property  specifically  bequeathed  may  be  HowpoiMrtj 
delivered^ver  to  the  legatee  entitled  thereto,  he  secunng  the  redeliv-  tSBgJto^*"^*^ 
ery  thereof,  on  demand,  to  the  executor  or  administrator;  otherwise, 
the  same  shall  remain  in  the  hands  of  the  executor  or  administrator,  to 
be  distributed  or  sold,  as  may  be  required  by  law  and  the  condition  of 
the  estate. 

(72.)  Seo.  LXXHI.    The  sale  of  personal  property  shall  be  made  Penonai  propv^ 
at  public  vendue,  after  at  least  fifteen  days'  notice  having  been  given,  do^Stor  ifoti^ 
in  some  newspaper  in  general  circulation  throughout  the  county,  or  by 
advertisement,  set  up  in  at  least  five  public  places  in  the  county  where 
such  sale  is  to  take  place. 

(73.)  Sec.  LXXIV.    In  all  such  sales  of  personal  property,  a  credit  2^«w«t  to  be 
shall  be  given  by  the  executor  or  administrator,  of  not  less  than  three,      ^^ 
and  not  more  than  nine  months,  when  the  amount  purchased  exceeds 
three  dollars. 

(74.)  Seo.  LXXV.    Notes  or  bonds,  with  two  or  more  approved  SecnrWytobd 
sureties,  shall,  in  all  such  cases,  be  taken  by  the  executor  or  adminis-  **^^* 
trator.2 

(75.)  Seo.  LXXYI.    An  executor  or  administrator  shall  not  be  re-  whentxaentoroi 
sponsible  for  any  loss  happening  by  the  insolvency  of  the  purchaser  at  SSi^SjSS^ 
such  sale,  or  his  sureties,  if  satisfactory  evidence  is  adduced,  that  such 
,  executor  or  administrator  proceeded  with  due  caution,  in  taking  secur- 
ity, and  has  used  due  diligence  to  collect  said  notes  and  bonds. 

(76.)  Seo.  LXXYII.  The  executor  or  administrator  shall,  previous  ExMotor  or  ad- 
to  such  sale,  make  out  a  list  of  all  the  articles  mentioned  in  the  in-  ^e^^u^  ^ 
ventory,  which  are  liable  to  sale,  in  the  order  they  are  set  down  in  the  articiM  uahto  to 
inventory,  whether  the  same  are  destroyed,  taken  by  the  widow  at  the  ****' 
appraisement,  or  otherwise  forthcoming  or  not;  and  some  suitable  clerk,  Dntyof  d 
wno  is  not  interested  in  the  estate,  shall,  at  the  time  of  the  sale,  place  ""^  ""^^ 
opposite  to  each  item  upon  said  list,  the  name  of  the  purchaser  or  pur- 
chasers, and  the  amount  fbr  which  the  item  mentioned,  or  any  part 
thereof,  was  sold;  and  if  there  be  any  articles  on  said  list  which  shall 

lUnleei  the  testator  bag  otherwiie  directed  by  bis  will:  see  eec.  (260)  of  ibii 
Chapter. 

Sit  if  said  an  administrator  mar  sae,  <m  wuck,  in  all  eases  where  the  monej, 
when  recovered)  would  be  assets.  6<noard*9  adm*n  r.  P&wen,  6  Ohio  Rep.  94.  Bat 
held,  that  if  a  note  is  made  payable  to  A.  B.,  as  administrator  of  the  estate  of  0.,  and 
A.  B.  dies,  suit  must  be  brought  in  the  name  of  the  executor  or  administrator  of  A. 
B.,  and  not  in  the  name  of  the  administrator  de  hcni»  non  of  C.  McCoy  t.  OUmore,  7 
Ohio  Rep.,  pt.  1,  268. 


dflf  k  id 


Digitized  by 


Google 


6feO  BXBCUTOM  AKD  ADMDflSTRATOM.  [CHAP. 

not  Ve  sold,  tKe  olerk  shall  enter,  opposite  to  suoh  article,  the  words, 
"not  sold,"  or  the  words,  "taken  by  the  widow  at  the  appraisement^* 
or  other  statement,  according  to  the  fact;  and  if  any  articles  be  sold 
which  are  not  mentio^ned  in  the  inyentory,  the  same  shall  be  so  desig- 
nated on  the  sale  bill  by  the  clerk. 
Oonftnictionof         (77.)  Seo.  LXXYIII.     Nothing  contained  in  the  preceding  sectiofi 
preceding  eectioii.  ^^^jj  ^ye  bo  coiHitnied  as  to  require  the  exectitor  or  administrator  to  sell 
each  article  in  the  order  in^hich  the  same  is  stated  in  the  list  taken 
from  the  inventory,  nor  to  reqoire  nrtieles,  which  are  mentioned  in  the 
list,  under  a  single  item,  to  be  put  up  and  sold  together;  but  that  the 
articles  mentioned  in  the  sale  bill  shall  be  stated  in  the  same  order  in 
which  they  are  entered  upon  the  inyentory :  so  that  the  same  may  be 
readily  compared  by  the  court,  and  hj  partiee  interested  in  the  estate. 
Sale  biu  to  be      ^78.)  Sbc.  LXXIX.    The  s«id  Sale  bill  shall  be  s%ned  by  the  derk, 
mra  to^b^^  ^°^  ^^  exeCfttor  or  administnitor  shall  make  oath  before  some  officer, 
BXfcntar  or  mu  authorized  to  administer  oaths,  that  the  same  is^  in  all  respects,  correet, 
SlSl!'*"    '         to  the  best  of  his  knowledge  and  belief.     The  sale  bill,  with  a  certii- 
eate  of  suoh  oath  annexed  thereto,  shall  be  filed,  by  the  executor  or  ad- 
ministrator, in  the  office  of  the  clerk  of  the  covrty^  within  six  iNek»  from 
the  time  of  suoh  sale. 
How  ivtom  of      (79.>  8bo.  LXXX.     If  any  executor  or  administrator  shall  reftue 
S^eSf*'**^  0y  neglect  to  return  said  sale  fall,  within  m  weeks  after  the  sale,  tibe 
same  proceedings  may  be  had  against  him  and  his  sureties,  as  is  pro- 
tided  in  cases  of  neglect  or  refusal  to  return  an  inyentory :  Proyided, 
however,  that  an  executor,  who  is  residuary  legatee,  and  who  shall  have 
given  bond  to  pay  all  the  debts  and  legacies,  as  hereinbefore  provided, 
shall  be  excused  from  muking  sale  and  returning  a  sale  bill,  as  herein- 
before provided. 

PART  IV. 

or  THE  NOTICE  TO  CREDITORS;    AND  OF  THE  AUTHENTICATION  AND 
PAYMENT  OF  THE  DEBTS,  AND  PAYMENT  Ol"  LEQACIES. 


Wben    «nd  how 


(80.)  Sec.  LXXXI.  Every  executor  or  administrator  shall,  within 
— ««w«ot\o**'  three  months  after  giving  bond  for  the  discharge  of  his  trust,  cause  no- 
ftf«  Botioeof  hte  tico  of  his  appointment^  to  be  published  in  some  newspaper,  of  general 
appointment.  cii'ctilation  in  the  connty  where  the  deceased  last  dwelt,  for  three  con- 
secutive weeks. 
What  shall  be  eT-  (^^0  ^*^'  I^XXXII.  An  affidavit  of  the  executor  or  administra- 
idenoe  that  notiee  tor,  or  of  the  persou  employed  hy  him  to  give  such  notice,  being  made 
wM  giten.  before  the  clerk  of  the  court,  or  before  a  justice  of  the  peace,  and  filed 

and  recorded,  together  with  a  copy  of  the  notice,  in  the  office  of  the 
derk  of  the  contt,^  within  one  year  after  giving  bond  as  aforesaid,  shall  be 
admitted  as  evidence  of  the  time,  place  and  manner  in  which  the  notice 
was  given. 
In  whatonier  (^^O  ^^^*  LXXXIII.  Evory  oxeoutor  and  administrator  shall  pro- 

iebto  to  be  paid,  ceecl  with  diligence  to  pay  the  debts  of  the  deceased,  and  shall  apply 
the  assets,  arising  from  the  personal  estate  and  effects,  to  the  payment 
of  debts,  in  the  following  order : 

IRead  "probate  ooart:"  see  Constitution,  Art.  IV,  seo.  8;  and  see  Pkobati  Covst. 

S  A  notice  of  appointment  is  good,  though  the  fact  of  appointment  is  not  expressly 
stated  therein,  and  the  notioe  consists  merely  of  a  demand,  oflBcially  signed  oy  the 
administrator,  that  all  persons  indebted  to  the  estate  come  forward  and  make  pay- 
ment, and  all  persons  having  claims  are  notified  to  present  them,  etc.  Oiiber^§  admW 
T.  LiUle*0  admW,  2  Ohio  St.  Rep.  156. 

S  Bead  "probate  court :"  see  Pbob^ti  Court* 
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First:  The  flineral  expenses,  those  of  the  last  sickness,  and  the  ex- 
penses of  administration : 

Secondly :  The  allowance  made  to  the  widow  and  children  for  theiif 
Bupport  for  twelve  months : 

Thirdly:  Dehts  entitled  to  a  preference,  under  the  lows  of  the  United 
States: 

Fourthly:  Public  rates  afid  taxes,  and  sums  due  the  state  for  duties 
on  sales  at  auction : 

Fifthly:  Debts  due  to  all  other persotiis. 

And  if  there  be  not  enough,  after  paying  the  said  first  class,  to  p&y  JJm»  p'**"^^^ 
all  the  debts  of  any  one  of  the  other  classes,  all  the  creditors  of  that  class  AtiSi^  ^ 
shall  be  paid  ratably,  in  proportion  to  their  respective  debts;  and  no 
payment  shall  be  made  to  creditors  of  any  one  clatss,  Until  all  those  of 
a  preceding  class  ot  classes,  of  whose  claitns  the  executor  or  adminis- 
trator shall  have  had  notice,  shall  be  ^lly  paid. 

(83.)  Sec.  LXXXIY.     Nothing  in  the  preceding  section  shall  l>r«Tioai  aeetka 
afieot  or  impair  any  lion,  legal  or  equitable,  which  Any  creditor  or  other  *****  *®  •***  "^* 
person  shall  have  upon  the  personal  estate  of  the  deceased,  during  his 
lifetime.  ^ 

(84.)  Seo.  LXX]^y.    Upon  any  claim  being  presented  against  the  oiidmiagainat«i. 
estate  of  any  deceased  person,  the  executor  ot  administrator  may  re-  SSSedT'*''*^'"* 

auire  satisfactory  vouchers  in  support  thereof,  aiid  also  the  affidavit  of 
ie  claimant,  that  such  claim  is  justly  due,  that  no  payments  have  been 
made  thereon,  and  that  there  are  no  offsets  against  the  same,  to  the 
knowledge  of  such  claimant;  which  oath  may  be  taken  before  any  jus-  £^°^  ^  •■- 
tice  of  me  peace,  or  other  officer  authorized  to  admihisteivoaths,  and  whompidd^   ^ 
the  expense  thereof  shall  be  allowed  by  the  executor  or  administratot, 
if  the  claim  itself  is  allowed.  ^ 
Sec.  LxixVL* 
(85.)  Sec.  IXXXVII.    If  the  amount  of  said  claitii  so  refbrted^  Howprooeedad 
sliall  not  exceed  one  hundred  dollars,  upon  filing  the  agreement  of  ref-  than  onthmJSH 
erence  and  the  approval  of  the  referees,  with  such  justice  of  the  peace  ^oUm^ 
as  the  parties  may  aeree  upon,  the  justice  shall  docket  the  cause,  ap- 
point a  day  of  trial,  issue  a  citation  for  the  referees,  and  subpenas  fbr 
witnesses;  and  the  eaufie  shall  be  regulated,  and  shall,  in  all  things, 
proceed  as  is  provided  by  the  tkirij/'third,  thirty-fburthj  thirty-fifth^ 
thirty-sixth^  thirty'SeveTiihf  thirty-eighih  and  thtrty-ninthf  Actions  of  the 
act  entitled  ^^  an  act  defining  the  poioers  and  duties  of  justices  cf  the  peace^ 
dnd  constahleSj  in  civil  cases  "^  except,  that  if  judgment  is  rendered 

• 
1  It  seems  to  be  Admitted,  that  the  property  of  a  firm,  if  fondd  in  the  hands  of  the 
executor  or  administrator  of  a  deceased  partner,  must  be  first  applied  to  the  paTttenl 
of  the  partnership  debts ;  and  that  a  ereditor  of  a  firm  has  a  right  te  snbjeot  the 

S^rtnership  funds  to  the  payment  of  his  claim,  in  preference  to  creditors  of  the  in- 
▼idnal  partner^.  The  conrerse  of  these  propositions  is  not,  howerer,  tme:  for,  it 
Is  held,  that  the  separate  indiridnal  creditors  of  a  deceased  member  of  a  firm  can  not 
olaim  a  preference,  in  snch  decedent's  indiyidual  estate,  against  the  creditors  of  th» 
firm,     dronenor  et  at.  v.  AwHn*9  adu^'r,  6  Ohio  Rep*  193. 

i  The  aUowance  of  a  claim,  by  an  administrator,  is  ptimafaeU  evidence  of  the  lia* 
bility  of  the  estate  for  the  debt;  his  acts  are  not  eondnsire,  bnt  creditors  are  not,  in 

feneral,  bound,  it  is  said,  to  go  behind  them,  unless  fraud  or  mistake  is  shown* 
foKooR  y.  Clapp'9  htirtf  8  Ohio  Rep.  248. 

8  Repealed  and  supplied  by  sec.  (262)  of  this  Ohapter.  See  the  prorisions  of  this 
repealed  section,  poet  sec.  (268)  of  this  Chapter. 

4  For  the  provisions  of  the  preceding  section,  see  seo.  (268)  of  this  Chapter. 
For  the  section  supplying  the  place  of  said  repealed  section,  see  sec.  (262)  of  this 
Ohapter. 

«  The  sections  and  act  above  ref&rred  to  are  repealed,  tiee  JtmTiOES— CmL  Jumi8« 
DICTION,  sec.  (222.)    They  are  as  follows : 

8io.  33.  When  the  arbitrators  shall  oonyene  and  be  qualified,  they  shall  proceed 
to  hear  and  determine  the  cause,  and  make  out  their  award  in  writing  which  shaU  be 
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against  tlie  executor  or  administrator  for  the  debt,  damages  or  costs,  it 
shall  be  rendered,  and  execution  shall  issue  thereon,  as  in  actions  against 
executors  and  administrators. 
— ifitexeeedflone      (86.)  Seg.  LXXXYIII.     But  if  the  claim  so  referred  to  arbitra- 
bundred  doUan.  ^j^^  exceed  onc  hundred  dollars,  upon  filing  the  agreement  of  reference, 
and  the  approval  of  the  judge,  with  the  clerk  of  the  court  of  common 
pleas  of  the  county  in  which  the  parties,  or  either  of  them,  reside,  the 
said  clerk  shall  docket  the  cause,  and  enter  a  rule,  whether  in  vaca- 
tion or  in  term,  referring  the  matter  in  controversy  to  the  persons  so 
selected. 
BeteMf  to  report      (87.)  Seo.  LXXXIX.     The  referees  shall  thereupon  proceed  to  hear 
to  court,  oto.        j^^  determine  the  manner,  and  make  their  report  thereon  to  the  said 
Prooaediii9i,pow-  oourt;  and  the  same  proceedings  may  be  had  beibre  said  referees,  in  all 
•Sfcm*i  i3S^"  respects;  the  referees  shall  have  the  same  powers,  be  entitled  to  the 
*  same  compensation,  as  if  the  reference  were  made  under  the  act  enti- 
ProoeMiingioftiie  tied  '^an  act  authorizing  and  regulating  arbitrations;"  and  the  court 
oOTTt  on  the  re-  jj^^y  ^^  ^j^^  ^^ie  report  of  the  referees,  or  appoint  others  in  their 
places,  or  confirm  such  report,  and  adjudge  costs,  as  in  actions  against 
executors  and  administrators;  and  the  judgment  of  the  court  thereupon 
shall  be  valid  and  effectual,  in  all  respects,  as  in  other  cases. 
When  daim  bar^      (^^O  S^^*  ^C>     ^  &  claim  against  the  estate  of  any  deceased  per- 
w&iineizmon^  SOU,  be  exhibited  to  the  executor  or  administrator,  before  the  estate  is 
•Iter  ite  r^feotton.  represented  insolvent,  and  be  disputed  or  rejected  bv  him,  and  the  same 
shall  not  have  been  referred,  the  claimant  shall,  within  six  months  after 
such  dispute  or  rejection,  if  the  debt,  or  any  part  thereof,  be  then  due, 
or  within  six  months  after  some  part  thereof  shall  have  become  due, 
commence  a  suit  for  the  recovery  thereof,  or  be  forever  barred  from 
maintaining  any  action  thereon;^  and  no  action  shall  be  maintained 
thereon  after  the  said  period,  by  any  other  person  deriving  title  thereto 
from  such  claimant;    and  any  executor  or  administrator  may,  on  the 
trial  of  any  action  founded  upon  such  demand,  give  in  evidence,  in  bar 

valid  when  signed  by  any  two  of  them,  and  return  the  same  to  the  justice,  who  shall 
thereupon  enter  such  award  on  his  docket,  and  thereon  render  Judgment  and  issue 
execution,  as  in  other  cases. 

8io.  34.  And  every  jndement  rendered  on  such  award  shall  eondude  the  rights  of 
the  parties  thereto;  unless  It  shall  be  made  to  appear  to  the  justice  of  the  peace  who 
rendered  such  judgment,  and  within  ten  days  from  the  rendition  of  the  same,  or  to  the 
court  of  common  pleas,  on  appeal,  that  such  award  was  obtained  by  fhiud,  corruption, 
or  other  undue  means. 

8mo,  86.  Whenever  satisfactory  proof  shall  be  adduced  before  such  justice,  within 
the  period  aforesaid,  that  such  award  was  obtained  by  fraud,  corruption,  or  other  un- 
due means,  it  shall  be  competent  for  such  justice  to  set  aside  such  award  and  his  judg- 
ment thereon  rendered,  and  thereupon  proceed  to  such  final  trial  and  judgment,  as  it 
such  award  had  nerer  been  made. 

8io.  86.  But  no  appeal  shall  be  allowed  to  the  court  of  common  pleas,  from  any 
judgment  of  a  justice  of  the  peace  rendered  on  an  award,  unless  the  party  praying 
such  appeal  shall  file  with  such  justice  an  affidarit,  therein  stating  that  he  or  she 
does  rerily  believe  that  such  award  was  obtained  by  fraud,  corruption,  or  other  un- 
due means. 

Sbc.  37.  And  if  on  appeal  from  the  judgment  of  a  justice  rendered  on  %ny  such 
award,  the  court  of  common  pleas  shall  be  satisfied  that  the  award  was  obtained  by 
fraud,  corruption,  or  other  undue  means,  such  court  shaU  set  aside  the  award,  and 
proceed  to  hear  and  determine  the  cause  on  the  merits,  as  in  other  cases  of  appeal. 

8ec.  88.  But  if  the  said  court  shall  be  of  opinion  that  the  award  was  not  obtained 
by  fraud,  corruption,  or  other  undue  means,  they  shall  render  judgment  thereon,  and 
for  the  costs  of  suit,  and  award  execution  as  in  other  cases. 

6eo.  39.  The  arbitrators  aforesaid  shall  be  entitled  to  receive  for  their  servioee 
sixty-two  and  a  half  cents,  each,  per  day,  to  be  taxed  and  collected  with  the  other 
costs  of  suit 

The  sections  now  in  force,  corresponding  with  the  repealed  sections,  will  be  found 
under  Justicxs— Civil  Jubisdictiox,  sec.  (M)  to  (100.) 

iSee  note  to  sec.  (23)  of  the  Codi. 
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thereof,  under  a  notice  annexed  to  the  general  issue,  the  facts  of  such  re- 
fusal and  neglect  to  commence  a  suit.    A  claim  shall  he  deemed  disputed  what    shall   m 
or  rejected,  tf  the  executor  or  administrator  shall,  on  presentation  of  the  t^of  »  cuJS!*' 
Youchers  thereof,  refuse,  on  demand  made  for  ^hat  purpose,  to  indorse 
thereon  his  allowance  of  the  same,  as  a  valid  claim  against  the  estate.^ 

(89.)  Sec.  XCI.     No  part  of  the  assets  of  the  deceased  shall  be  How  debts  due  tc 
retained  by  an  executor  or  administrator,  in  satisfaction  of  his  own  SS^^^to*bi 
debt  or  claim,  until  it  shall  haye  been  proved  to  and  allowed  by  the  pn>T«i  •od  paid, 
court;  and  such  debt  shall  not  be  entitled  to  an j  preference  over  others 
of  the  same  class.* 

(90.')  Seo.  XCII.    When  two  or  more  persons  shall  be  indebted  in  How  estate  of  a 
any  joint  contract,  or  upon  a  judgment  founded  upon  any  such  contract,  debtoc^a£L^ 
and  either  of  them  shall  die,  his  estate  shall  be  liable  therefor,  as  if 
the  contract  had  been  joint  and  several,  or  as  if  the  judgment  had  been 
against  himself  alone.^ 

(91.)  Seo.  XCIII.  The  preceding  section  shall  not  be  so  oonstmed  Oonstmotion  or 
as  to  affect  the  rights  of  a  surety,  when  certified  as  such,  in  a  judgment  p'^*"^  section 
rendered  jointly  agiinst  him  and  his  principal. 

(92.)  Seo.  XCIY.  Debts  not  due  may  be  paid  by  an  executor  or  Debts  not  doe  maj 
administrator,  according  to  the  class  to  which  they  may  belong,  after  JU^in^Sstr 
discounting  the  legal  interest  upon  the  sum  paid  for  the  time  unexpired. 

(93.)  Sec.  XC  V.  No  execution  shall  issue  upon  a  judgment  against  How  and  when 
an  executor  or  administrator,  unless  upon  the  order  of  the  court  who  JS^^Sstim «I 
appointed  him,  or  unless  the  eighteen  months  allowed  by  law,  or  the  ^^^*' 
farther  time  allowed  by  the  court  for  the  collection  of  the  assets  of  the 
estate,  have  expired ;  and  if  an  account  has  been  rendered  and  settled 
by  the  court,  execution  shall  issue  only  for  the  sum  that  shall  have  ap« 


1 A  suit  can  not  be  maintained  against  a  decedent's  estate,  within  eighteen  months 
after  letters  issned,  unless  such  claim  was  first  presented  to  the  executor  or  adminis- 
trator for  settlement,  with  a  request  that  he  should  indorse  his  allowance  thereon, 
and*he  has  refused  to  do  so.  And  after  the  claim  is  thus  presented,  he  has  a  right  to 
take  a  reasonable  time  to  determine  whether  it  ought  to  oe  allowed  or  rejected,  be- 
fore indorsing  its  allowance  or  rejection.    Keenan  t.  SaxtonU  adm*r,  13  Ohio  Rep.  41. 

In  a  suit  against  an  administrator,  a  common  count,  upon  an  indebtedness  and 

JTomise  by  the  administrator,  at  »uch,  could,  under  the  former  system  of  pleading  ba 
oined  with  one  upon  an  indebtedness  and  promise  by  the  intestate,  prorided  the  con- 
sideration of  the  demand  sprung  from  or  was  connected  with  the  estate.  Howard't 
adm'n  t.  P&wen,  6  Ohio  Rep.  92. 

Admissions  respecting  a  claim  against  an  estate,  made  by  the  administrators,  when 
not  in  the  act  of  accepting  or  rejecting  the  claim,  but  when  in  conyersation  with 
others  than  the  claimant,  relating  to  the  claim,  are  not  admissible  In  evidence  in  a  suit 
brought  to  trial  after  the  persons  making  the  admissions  had  ceased  to  be  adminis- 
trators ;  one  baring  been  divested  of  his  official  character  before  suit  was  brouchty 
and  the  other  after  its  commencement.  Adm'r  of  HuetUm  v.  JTuentofi,  2  Ohio  St.  Rep. 
488.  The  fact,  that  one  of  the  administrators  was  one  of  the  heirs  of  the  estate,  does 
not  alter  the  character  of  the  testimony,  so  as  to  make  it  proper  evidence.    lb,  488. 

Sit  was  held,  that  where  a  creditor  was  appointed  administrator  of  his  debtor's  es- 
tate, and  died  without  reoeiving  any  assets,  it  was  not  to  be  assumed  that  the  debt 
was  ^aid ;  nor  would  it,  under  such  circumstances,  be  extinguished.  But,  it  was 
•aid,  if  the  administrator  had  assets,  out  of  which  he  might  have  retained  the  debt 
due  him,  it  would  be  presumed  that  the  debt  was  extinguished  by  the  assets.  HaU 
T.  PraU,  5  Ohio  Rep.  72. 

9  At  eommon  law,  the  death  of  one  of  the  joint  makers  of  an  obligation,  extin- 
guished all  remedy  at  law  against  his  estate.  No  action  at  law  could  he  maintained 
against  his  personal  representative,  either  jointly  with  the  survivor  or  by  a  separata 
suit.  In  such  case  relief  was  aflforded  in  chancery,  but  only  upon  oondition  that  the 
remedy  against  the  survivor  had  proved  fruitless.  The  principle  of  the  common  law 
was  abrogated  by  this  ninetieth  section,  and  the  estate  made  liable  in  the  same  man- 
Ber  "as  if  the  contract  had  been  joint «nd  several."  Burgoyner.  The  0.  L.  In$.  and 
aV.  Cb.,  6  Ohio  St.  Rep.  58«. 

The  thirty-eighth  section  of  the  ooda  permit!  the  joinder  of  the  sorvivor,  and  tha 
ptnonal  representative  of  the  deoeased  obligor  in  the  same  action,  whether  the  aon- 
craet  is  in  terms  joint  or  several,  or  both,  or  made  so  by  this  seotion  of  the  adminis* 
tration  law ;  and  authorises  a  several  Judgment  to  be  rendered  against  eaeh.   lb*  6M 
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peared,  on  the  settlement  of  Buoh  account,  to  have  been  a  jost  propor- 
tion of  the  assets  applicable  to  Uie  judgment.^ 
^S?rf^^ on      ^^^X  ^^\  ^C VI.     In  snits  at  common  law,  on  claims  ^;ainst  the 
dAims  againit  mi  estate,  in  which  no  provision  is  made  in  this  act  in  relation  to  costs,  nQ 
Mtate  tezed.        ^^^g^g  gjj|j|  y^  recovered  against  the  executor  or  administrator,  to  be 
levied  of  his  property  or  of  the  property  of  the  deceased,  unless  it  ap- 
pear that  the  demand  on  which  the  action  was  founded,  was  presented 
within  one  year  after  his  giving  bond  for  the  discharge  of  his  trust, 
that  its  payment  was  unreasonably  resisted  or  selected,  or  that  the 
"defendant  refused  to  refer  the  same,  pursuant  to  the  preceding  provi- 
sions; in  which  case  tibe  oo^rt  may  direct  auch  costs  to  be  levied  of  the 
prop^ty  of  the  defendant,  or  of  me  deceased,  as  ahaU  be  just,  having 
reference  to  the  faots  that  appeared  on  ^e  tariaj. 
■iwwtioM  (95.)  Sbo.  XCVII.    All  executions  against  e3;<ec^tors  and  adminis- 

SrStmin?Mc^  trators,  for  debts  due  from  the  deceased,  shall,  except  in  the  oases  other- 
wise provided  for  in  this  act,  run  against  ihe  gopds  and  estate  of  the 
deceased  in  their  hands;  and  when  any  execution  against  an  executor 
or  administrator,  for  a  debt  d«e  from  ihe  estate  of  the  decease,  is  re- 
Satoe*ataf  opiMi  turned  unsatisfied,  the  creditor  may  sue  out  a  »dre  facias,  upon  a  sug- 
ratef^Ai  Md  gestion  of  waste,  against  the  executor  or  administrator,  and  if  the  de- 
jodgment  thara-  fenda^t  shall  uot  appear  and  ^ow  sufficient  ca«se  to  the  contrary,  he 
shall  be  deemed  guilty  of  waste,  and  diall  be  personally  liable  for  the 
amount  of  such  waste,  when  it  can  be  ascertained ;  and  if  the  amouj;Lt 
of  such  waste  can  not  be  ascertained,  the  said  executor  or  administrator 
shall  be  liable  for  the  amount  due  on  the  original  judgment,  with  in- 
terest thereon,  ^m  the  time  when  it  was  rendered,  apd  judgment  and 
execution  shall  be  awarded  aeoordingly,  as  for  his  own  debt. 
WbenezMmtoror      (96.)  Sko.  XCYUI.    No  executor  or  administrator  shall  be  liable 
b2°1SlbS*to'th2  *?  *^®  suit  of  a  creditor  of  the  deceased,  until  after  the  expiration  of 
roitof a^editor  eighteen  months  from  the  date  of  his  administration  bond,  or  the 
^  '    further  time  allowed  by  the  court  for  the  collection  of  the  assets  of 

the  estate ;  ^  ^  unless  it  be  for  the  recovery  of  a  demand  that  would'not 
be  affected  by  the  insolvency  of  the  estate;  or  unless  it  be  brought 
after  the  estate  has  been  represented  insolvent,  for  the  purpose  of 
ascertaining  a  claim  that  is  contested;  or  unless  the  claim  has  been 
exhibited  to  the  executor  or  administrator^  and  has  been  disputed  or 
rejected  by  him. 
2^a««mtoror      (97.)  oBO.  XCIX.     If  any  executor  or  administrator,  who  shall 
may  proceed  to  lutve  givcu  noticc  of  his  appointment,  as  prescribed  in  the  eighty -first 
ES^^teiSdSi  section  of  this  act,  shall  not,  within  one  year  therea^r,  have  notice  of 
udenqr  of  MMto;  demands  against  the  estate  of  the  deceased,  which  will  authorize  him 

1  As  to  creditors,  distributees,  etc..  oompelUng  paTment  by  citation,  etc.,  see  see. 
(280)  of  this  Chapter. 

2  As  to  creditors  suing  within  one  year  after  the  cause  of  action  aoomed,  see  post 
•ec.  (248)  of  this  Chapter.  As  to  suits  against  foreign  executors  and  administrators, 
see  sees.  (242),  (255). 

8  This  section  has  no  application  to  suits  upon  the  administration  bond.  OrBor  «< 
ttL  T.  Ohio,  for  «te,  «te.,  2  Ohio  St.  Bep.  574. 

Where  the  debt  of  a  creditor  has  been  allowed,  and  the  executor  or  administrator 
has  funds  in  his  hands  applicable  to  its  payment,  if  the  estate  is  solvent,  the  creditor 
is  entitled  by  law  to  its  payment  within  the  eighteen  months  from  the  date  of  the 
administration  bond.  And  if  not  paid,  -he  may,  alW  the  expiration  of  that  period, 
upon  demand  made,  bring  suit  upon  the  bond  and  reoorer,  notwithstanding  further 
time  is  given  to  collect  Uie  remaining  assets  of  the  estate.  Such  order  for  further 
'  time,  although  conclusive  of  the  fact  that  it  is  allowed,  is  ,no  evidence  against  a 

creditor,  that  money  previously  received  has  been  disbwrsed  by  the  administrator. 
/6.6T4. 

WbeftlMT  such  suit  may  be  sustainejl  after  4mm  year,  Aad  ibefioie  the  .expiU^tiw  9$ 
eighteen  months-^gMcre.    /6.  574. 
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to  repreeent  it  insolvent,  he  may,  after  the  expiration  of  said  one  jear, 
proceed  to  pay  the  debts  due  from  the  estate;  and  he  shall  not  become 
^rsonally  Hable  to  any  other  creditor,  in  consequence  of  any  such 
fMiymeiits  made  before  notice  of  his  demand,  although  the  remaining 
estate  should  be  insufficient  to  satisfy  such  last  mentioned  creditor.^ 

(98.)  Sbc.  C     If  aay  executor  or  administrator  shall  have  paid  —Bat  may  plead 
away,  in  manner  aforesaid,  the  whole  of  the  ostate  and  effects  of  the  ^d^t^tM^f^ 
deeeAsed,  b^ore  Botioe  of  ^tte  demand  of  any  other  creditor,  he  shall 
not  be  required,  in  oonsequenoe  of  sudi  new  d^Baand,  to  represent  the 
estate  insolyent,  b«ut  may  plead  pime  admwmtravii;  and  upon  {NBoyi^g 
such  payments,  he  shall  be  4iaeharged.' 

(99.^  Seo.  CI.  If  any  executor  or  admiiiatrator  shall  ha^e  paid  — ornpnMnttiw 
away,  in  manner  aforesaid,  so  much  of  the  estate  and  effiBcts  of  the  JJJ^  •■  '°*>'^ 
deocAsed,  that  tiie  remainder  shall  he  insufficient  to  satisfy  any  demand 
of  which  he  shall  afterward  hare  notice,  he  shall  be  liable  to  pay,  on 
such  last  mentioned  demaAd,  only  so  much  m  may  then  seiBain  in  his 
hands;  and  if  there  be  t^o  or  metre  such  demands  exhibited,  which 
shall,  together,  exceed  the  amount  of  assets  vemainii^  in  his  hsjids,  he 
^  may  represent  the  estate  insolvttat,  and  shall  divide  «uad  pay  oyer  what 
*  shall  remain  in  his  haads,  to  aad  amone  such  creditors  as  shall  prove 
their  debts,  xinder  the  ^^mmisaion  of  kisolv^ioy,  pursuant  to  such 
order  as  the  court  shall  make  in  that  behalf;  but  the  creditors  of  the 
deceased,  who  shall  have  been  previously  paid  by  the  exeeutor  or  ad- 
ministrator, as  aforesaid,  shall  not  be  liahle  to  rdhrnd  any  port  of  the 
amount  so  received  by  them. 

(100.)  Seo.  CII.    If  it  shall  appear,  npon  set^ement  of  the  admin-  if  the  aawts  an 
istration  account  in  court,  that  the  whole  estate  and  effects  which  have  w^?JtoJd^**^* 
come  to  the  hands  of  the  executor  or  administrator,  have  been  ex-  debts,  executor  or 
hausted  in  paying  the  charges  of  administration,  the  allowance  to  the  !^l^£[d^^  he 
widow  and  cmldren  of  the  deceased,  and  the  charges  of  his  last  sick-  ^Bfoujadminia- 
ness  and  funeral,  or  any  other  debts  or  olaims,  entitled  by  law  to  a 
preference  over  the  common  ereditors  of  the  deceased,  such  settlement 
shall  be  a  sufficient  bar  to  any  action  brought  against  the  executor  ot 
administrator,  by  any  creditor  who  is  not  entitled  to  such  preference; 
ttid  the  executor  or  administrator  may  eive  the  same  in  evidence,  under 
the  plea  of  plene  admintstravit)  althou^  the  estate  may  not  have  been 
represented  insolvent 

(101.)  Seo.  cm.  No  exeeutor  or  administrator,  after  having  given  Limitation  of  ao- 
notioe  of  his  appointment,  as  provided  in  the  eighty-first  section  of  this  tiou  by  crouton; 
act,  shall  be  held  to  answer  to  the  suit  of  any  creditor  of  the  deceased, 

1  It  has  been  held,  that  if  an  administrator  has  notioe  of  a  claim  against  ibe  estate, 
by  a  writ  ot  9eire  faeieu,  sued  out  upon  it,  he  is  not  justified  in  distribatinf  the  astetf 
of  the  estate  among  the  other  oreditors,  without  regarding  snoh  claim ;  although  no 
special  demand  of  payment  was  made.  Bank  of  Muakingum  t.  Carpenter*^  adm*r$  el 
•i,  7  Ohio  Rep.,  pt.  1,  21,  70. 

Before  the  passage  of  this  act,  it  was  held,  that  if  an  administrator,  under  the  be- 
lief that  the  estate  was  solvent,  paid  a  creditor  beyond  his  distribative  sbare,  as 
ascertained  upon  final  settlement,  he  might  recover  back  the  diflference,  in  action  in 
his  individual  name,  as  for  money  had  and  received.  Roger$  v.  Weavtr,  6  Ohio 
Bep.  636. 

t  Before  the  passage  of  this  act,  it  was  held,  thftt  if  an  administrator  paid  out  all 
the  personal  estate,  to  one  creditor,  and  neglected  to  apply  for  a  sale  of  the  real  es- 
tate, it  was  no  answer  to  the  action  of  a  creditor,  for  hun  to  plead  that  he  had  folly 
administered.  And,  it  was  said,  that  under  the  laws,  as  they  then  were,  an  issue, 
upon  the  plea  of  pUne  admmiHravU,  was  an  immaterial  issue,  and  might  be  struck  ost 
on  motion.  HaU  v.  Pratt,  6  Ohio  Rep.  72;  29  vol.  8Ut.  853,  sec.  29.  Judgment, 
therefore,  was  against  the  assets,  even  where,  upon  a  plea  of  plme  admmittrmvitf  ii 
was  found  that  he  had  paid  out  all  the  assets  to  one  creditor,  and  bad  negleeted  to 
apply  for  a  sale  of  the  real  estate.    Ih. 
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unless  it  be  commenced  within  four  years  from  the  time  of  his  giving 
bond  as  aforesaid,  excepting  in  the  cases  hereinafter  mentioned.^ ' 
— ixooptjrtjra^       (102.)  Sbo.  civ.     When  assets  shall  come  to  the  hands  of  an 
tSSmioKryetn;    ezecutor  or  administrator,  after  the  expiration  of  the  said  four  years,  he 
shall  account  for,  and  apply  the  same,  in  like  manner  as  if  they  had 
been  received  within  the  four  years ;  and  he  shall  be  liable  to  an  action, 
and  to  be  proceeded  i^ainst  on  account  of  such  assets,  by  or  for  the 
benefit  of  any  creditor,  m  like  manner  as  if  the  assets  had  been  received 
within  the  said  four  years :  Provided,  that  such  action  or  proceeding  be 
commenced  within  one  year  after  the  creditor  shall  have  notice  of  the  re- 
ceipt  of  such  new  assets,^  and  not  more  than  four  years  after  the  same 
shall  be  actually  received.* 
-Or  wiMn  the  (103.)  Sec.  CY .    Any  creditor  of  the  deceased,  whose  right  of  action 

2Sei**^5^*°thS  ®^*"^  ^^*  accrue  2  within  the  said  four  years  after  the  date  of  the  admin- 
tioM.  istration  bond,  may  present  his  claim  to  the  court  fVom  which  the  let- 

ters issued,  at  any  time  before  the  estate  is  fully  administered ;  and  if, 
on  examination  thereof,  it  shall  appear  to  the  court  that  the  same  is 
justly  due  from  the  estate,  they  may,  by  the  consent  of  the  creditor  and 
executor  or  administrator,  order  the  same  to  be  discharged,  in  like 
manner  as  if  due,  after  discounting  interest,  as  mentioned  in  the  ninety- 
fourth  section  of  this  act ;  or  the  court  may  order  the  executor  or  ad- 
ministrator to  retain  in  his  hands  sufficient  to  satisfy  the  same ;  or  if 
any  of  the  heirs  of  the  deceased,  or  devisees,  or  others  interested  in  the 
estate,  shall  offer  to  give  bond  to  the  alleged  creditor,  with  sufficient  surety 
or  sureties,  for  the  payment  of  the  demand,  in  case  the  same  shall  be 
proved  to  be  due  from  the  estate,  the  court  may,  if  they  think  fit,  order 
such  bond  to  be  taken,  instead  of  ordering  the  claim  to  be  discharged 
as  aforesaid,  or  requiring  the  executor  or  administrator  to  retain  assets 
as  aforesaid. 
Mode  of  proceed-  (104.)  Seg.  CYI.  Unless  such  claim  is  ordered  to  be  discharged, 
ing  In  nioh  cMe«  ^^^^^  ^  rebate  of  interest,  the  decision  of  the  court  thereon  shall  not  be 
coni^lusive  against  the  executor  or  administrator,  or  other  person  inter- 
ested to  oppose  the  allowance  thereof;  and  they  shall  not  be  compelled 
to  pav  the  same,  if  disputed  by  them,  unless  it  shall  be  proved  to  be 
due,  m  an  action  to  be  commenced  by  the  claimant,  within  six  months 
after  the  same  shall  become  payable. 

(105.)  Seo.  CVII.  The  action  for  this  purpose  shall  be  brought 
against  the  executor  or  administrator,  in  case  he  shall  have  been  re- 
quired to  retain  assets  therefor ;  but  if  the  heirs  or  others  interested  in 
the  estate  shall  have  given  bond,  as  before  provided,  the  9ction  shall  be 
brought  on  the  bond. 

(106.)  Seo.  CVIII.  If  the  action  is  brought  on  the  bond,  the  de- 
fendant m&jplead^  a  general  performance  of  the  condition  thereof; 

1  Modified ;  so  that  on  oauses  of  action  which  accrued  after  the  fonr  years,  suit  may 
be  brought  within  one  year  after  the  cause  of  action  aocmed,  and  before  *he  estate 
has  been  fully  administered ;  and  no  action  is  barred  by  lapse  of  time  until  one  year 
after  it  accrued.    See  sec.  (248)  of  this  Chapter. 

S  The  allowance  of  further  time  to  settle  the  estate  of  the  defendant's  intestate  does 
not  withdraw  the  case  from  the  limitation  of  four  years,  provided  by  this  section. 
Gilbert'^  adm^r  y.  L%ttle^$  admW,  2  Ohio  8t.  Bep.  155. 

The  statute  begins  to  run  against  creditors  on  the  giving  of  the  bond  and  publish- 
ing of  notice,  except  when  assets  subsequently  come  to  the  hands  of  the  administra* 
tor,  or  the  cause  ofaction  subsequently  accrues.    /(.  156. 

The  statute  of  Massachusetts  contains  a  provision  similar  to  the  above  section  (102), 
and  it  was  held  that  a  judgment  in  favor  of  an  administrator,  defendant,  in  a  court  in 
Massachusetts,  upon  a  plea  that  the  claim  was  not  presented  within  four  years,  was 
no  bar  to  a  bill  in  chancery,  in  Ohio,  between  the  same  parties,  seeking  to  sufcijecty 
after  discovered  property  of  the  decedent,  to  the  payment  of  the  same  debt.  MaUoomY: 
Clapp*9  adm'rt  et  al.,  8  Ohio  Rep.  248. 

SBee  CoDi,  sec.  (004-5). 
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whereupon  iim  plaintiff  shall,  in  his  r^ieation,  Mi  forth  his  original 
oaose  of  aotion  aaainsi  the  deceased  person,  in  like  maaner  as  would  be 
required  in  a  deolavation  fwt  the  same  demand  against  executors  or  ad- 
ministrators, and  may  allege  the  nonpajment  thereof  as  a  breach  of  the 
condition  of  the  bond ;  and  the  defendant  may  rejoin,  that  nothing  is 
due  to  the  plaintiff,  ob  which  plea  issue  may  be  joined,  as  on  the  gene- 
sal  issue  to  a  dedaration ;  or  he  may  plead  any  other  matter  of  d^ense 
that  would  be  available  in  law,  against  the  same  demand,  if  prosecuted 
in  the  usual  maaner,  i^ainst  the  executor  or  administrator  of  the  de- 
ceased ;  and  the  pleadings  shall  proceed  in  legal  form,  until  the  joinder 
of  an  issue  of  law  or  of  &et ;  and  if  it  shall  appear  that  anything  is  due 
from  the  estate  of  the  deceased  to  the  j^ntiff,  he  shall  receive  judg- 
ment, and  have  exeoutioB  therefor,  with  his  coets^  against  the  oUigors 
of  the  bond ;  otherwise  they  shall  recoTer  judgment  for  costs  against 
him. 

(107.)  Sec.  OIX.    Nothing  herein  contained  shall  prevent  or  bar  AeUonof  oredttor 
the  action  or  suit  of  any  creditor,  against  the  hein,  next  of  kin,  de-  !S^  ^^'SH 
▼iseeSf  or  legatees  <^  the  deceased,  as  provided  in  the  ninth  part  of  f>«n^' 
this  act 

(108.)  Sbo.  ex.    When  any  exeout<Nr  or  administrator  shall  die,  re-  Limitetkm  of  m> 
sign  or  be  removed,  or  his  letters  revoked,  without  having  fully  admin-  ^SL^SSmdT^ 
iirtered  the  goods  and  estate  of  the  deceased,  and  a  new  administrator  ^^^'^  '^' 
of  the  same  estate  shall  be  appointed,  the  time  allowed  to  the  creditors 
of  the  deceased,  for  bringing  tneir  actions,  shall  be  enlarged  as  follows, 
to-wit:  to  so  Hftuch  of  the  four  years^  provided  for  the  limitation  of  uie 
said  actions,  as  shall  have  expired  while  the  former  executor  or  adimn- 
istrator  continued  in  office,  shall  be  added  so  much  time  after  the  ap- 
pointment of  the  new  administrator,  as  will  make  five  years  in  the 
whole ;  and  the  new  administrator  shall  not  be  held  to  answer  to  the 
suit  of  any  creditor,  commenced  after  the  expiration  of  the  said  five 
years,  excepting  as  is  provided  in  the  following  sections: 

ri09.)  Sec.  CXI.     Every  such  new  administrator  shall,  in  all  cases,  Adminirtntor  d* 
be  liable  to  the  actions  of  the  creditors,  for  the  space  of  two  years  af-  ^''tiri^^iSJa 
ter  he  shall  have  given  bond  for  the  discharge  of  his  trust,  although  i««>^ 
the  whole  time  allowed  to  the  creditors  should  be  thereby  extended 
beyond  the  said  fiveyears. 

(110.)  Seo.  CXII.    If  the  former  executor  or  administrator  shall  Liable  t>r   §om 
not  have  given  notice  of  his  appointment  in  the  manner  before  pre-  y««»*a-««^  •to- 
scribed  in  this  act,  the  new  administrator  shall  be  liable  to  the  actions 
of  the  creditors,  for  the  space  of  four  years  f^m  the  date  of  the  bond 
given  by  such  new  adminbtrator. 

(111.)  Sbo.  CXIIL    The  new  administarator  shall  give  notice  of  his  Adminirtrator  d* 
i^pointment,  in  the  same  manner  that  is  heretnbefbre  prescribed,  with  ^iM^'^iSt^ 
respect  to  an  original  administrator;  and  if  he  shall  fail  so  to  do,  he  po*ntment. 
shall  have  no  benefit  of  the  limitations  herein  provided. 

(112.)  8bo.  CXIY.     Nothing  in  the  four  preceding  sections  con-  ouimt  pnfUmij 
tained,  shall  be  so  construed  as  to  revive  a  claim  barred  under  this  or  JJJJjJ  "™**" 
any  other  act,  during  the  continuance  in  office  of  the  original  executor 
or  administrator. 

(113.)  Seo.  CXY.    When  assets  shall  come  to  the  hands  of  such  to  be  ftirtbtr  u*. 
new  administrator,  after  any  of  the  periods  above  limited  for  the  com-  Jjjjjj^  *"••*• 
mencement  of  suits  against  him,  he  shall  account  for  the  same,  and 
shall  be  liable  to  suits  and  proceedings  on  account  of  such  new  assets, 
in  like  manner  as  is  provided  in  this  act,  with  respect  to  any  originid 
administrator. 

(114.)  Sbo.  CXYI.    If  by  reason  of  any  accident^ or  mistake,  ^no-  Omm  wbtw  no. 
tice  shall  not  be  given  of  the  appointment  of  any  executor  or  of  any  **^  ^  ******•" 
Vol.  L— 89 
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MMt  it  notgiTen  Original  adminislvator,  or  administrator  de  bonis  non,  within  the  tiiree 
S2!"or*«JS2S  months  hereinbefore  prescribed  for  that  purpose,  or  the  evidence  thereof 
not  perpetoftted.   gliall  fail  to  be  perpetuated  as  hereinbefore  provided,  and  can  not  be 
made,  the  court  may,  on  the  petition  of  the  executor  or  administrator, 
order  and  allow  such  notice  to  be  given  at  any  time  afterward,  in  which 
case  the  said  four  vears,  and  other  periods  of  time,  which  are  herein- 
before limited  for  the  commencement  of  actions  against  executors  and 
administrators,  and  for  other  purposes,  and  which  begin  to  run  as  be- 
fore  directed,  from  the  date  of  the  administration  bond,  shall  begin  to 
run  respectively,  from  the  time  such  order  of  court  is  made. 
Ltobnityfordam-      (115.)  Seo.  CXVII.     No  Order  of  court,  made  by  virtue  of  the  pre- 
mk^^^  the  c©<ing  section,  shall  exempt  the  executor  or  administrator,  or  their  re- 
notsootooon-       spcctive  Sureties,  fVom  their  liability  for  any  damages,  for  which  they 
**""**  would  have  been  otherwise  liable,  by  reason  of  the  omission  to  give  no- 

tice within  the  said  three  months. 
ifaDytofRteare-      (116)  Sbo.  CXVIII.     When  any  executor  or  administrator  shall, 
pS*  iSS^5  ^^^^  ^<^^'  jeoxs  after  having  given  bond  for  the  discharge  of  his  trust, 
jmn,  court  m^  be  required,  by  any  legatee  or  next  of  kin,  to  make  payment  in  whole 
JSJiSJ^^**"   ^  or  in  part,  of  his  legacy  or  distributive  share,  the  court  may,  if  they 
think  fit,  require  that  the  legatee  or  next  of  Ian,  first  give  bond  to  the 
executor  or  administrator,  with  surety  or  sureties,  to  be  approved  by  the 
court,  with  condition  to  refond  the  amount  so  to  be  paid,  or  as  much 
thereof  as  may  be  necessary  to  satisfy  any  demands,  that  may  be  after- 
ward recovered  against  the  estate  of  the  deceased,  and  to  indemnify  the 
executor  br  administrator  against  all  loss  and  damage  on  account  of 
such  payment 

PART  V. 

or  THE  SALE  OF  REAL  ESTATE  FOR  THE  PAYMENT  OF  DEBTS; ^  AND  07 
THE  DISTRIBUTION  OF  THE  PROCEEDS  Tl^EREOF.* 


When  «i«eiitor  or 


(117.)  Seo.  CXIX.  As  soon  as  the  executor  or  administrator  shall 
ascertain  that  the  personal  estate  in  this  hands  will  be  insufficient  to 

1  The  debts  of  a  deoeased  perton,  are  a  lien  on  the  land  of  which  he  died  seiied, 
in  default  of  personal  assets,  whether  devised  or  oast  by  descent.  This  lien,  it  is 
said,  can  only  do  removed  by  the  payment  of  the  debts,  or  the  lapse  of  time.  Bam»' 
daU  V.  OrawhUl  et  aL,  9  Ohio  Rep.  197. 

The  purchaser  from  the  administrator,  under  an  order  of  sale,  holds  the  land  dis- 
charged of  liens  for  debts.  Bank  of  ^^kimgum  t.  Carptnter**  adm*r9,  7  Ohio  Rep. 
(part  1),  21  ;SHvtr  y.  SUwr*$  hein  et  al,,  8  Ohio  Rep.  221. 

The  heirs  and  devisees  of  the  ancestor,  hold  the  land  subject  to  his  debts.  Bamt^ 
dall  V.  Oratghill  etal.,9  Ohio  Rep.  197 ;  Stwer  r,  Stiner^^  hein  el  aL,  8  Ohio  Rep.  217. 

A  purchaser  from  the  heirs,  is  Dound  to  take  notice  of  the  rights  of  the  creditors  of 
the  ancestor,  and  takes  the  incumbrance  of  the  ancestors'  debts  with  the  title.  Ko 
circuity  of  conveyance,  no  collusion  or  management  among  the  holders  of  the  estate, 
will  f^e  the  land  f^m  the  burden  of  the  debts  of  the  ancestor.  PiaU  v.  St,  Clair*9 
heire,  6  Ohio  Rep.  227 ;  Stiver  T.  Stiver**  heire  et  al,  8  Ohio  Rep.  217. 

So,  a  purchaser  of  the  legal  title  to  lands,  having  notice  that  such  legal  title  was  a 
trust  for  a  decedent,  takes  the  land  subject  to  the  equitable  estate  of  the  decedent, 
and  burdened  with  the  decedent's  debts.  Upon  a  jproceeding  in  chancery  to  reach 
the  decedent's  estate  in  the  premises,  the  court,  instead  of  oilering  a  sale,  may  re- 
quire the  purchaser  to  apply  the  purchase  money  according  to  equity ;  but  if  such 
purchaser  has  not  paid  f\ill  value,  or  if  there  has  been  any  ill  faith,  collusion  or  fW^ud, 
the  court  will  order  a  sale,  at  the  instance  of  creditors,  for  a  higher  price.  Stiver  t. 
SUver*9  hein  et  al,,  8  Ohio  Rep.  217. 

By  an  arrangement  between  the  administrator  and  heirs,  the  real  estate  was  sold 
at  private  sale,  and  the  proceeds  paid  over  to  the  administrator,  to  pay  debts.  It  was 
held,' that  creditors  might,  by  affirming  the  arrangement,  proceed  in  chancery  t« 

•See  note  •  on  next  page. 
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frmdnkntly  ooi* 


pay  all  the  debts  of  the  deceased  ^  with  the  allowance  to  the  widow  and  OuJi  aro|7  «» 
children,  for  their  support  twelve  months,  and  the  charges  of  adminis-  ^Sv^SSm! 
tering  the  estate,  he  shall  apply  to  the  court  of  common  pleas  '  for  au- 
thority to  sell  the  real  estate  of  the  deceased. ' 

(118.)  8eo.  CXX.     In  order  to  obtain  snch  authority,  the  executor  petition 
or  administrator  shall  file  his  petition,  either  in  the  court  of  common  ^*****  ***  ^  *'*'• 
pleas  of  the  county  in  which  the  real  estate  of  the  deceased,  or  any 
part  thereof,  is  situate,  or  in  the  court  which  issued  his  letters  testa- 
mentary or  of  adndnistaration.  * 

(119.)  Sec.  CXXI.     The  real  estate  liable  to  be  sold  as  aforesaid,  ^^^^id 
shall  include  all  that  the  deceased  may  have  conveyed  with  intent  to  **~'"*^** 

charge  the  administrator,  in  hig  representative  capacity,  for  the  proceeds  of  snch 
sale,  as  assets.  The  administrator  catt  not,  in  snch  case,  claim  that  he  was  acting  as 
the  agent  merely,  of  the  heirs ;  for,  no  eollnsion  will  he  permitted  hetween  him  and 
the  heirs,  by  which  the  realty  can  be  withdrawn  ftom  the  creditors  of  the  estate. 
Stiver  T.  8H9tr*$  hein  €t  al.,  8  Ohio  Bep.  217. 

When  sereral  tracts  of  land  hare  descended  to  the  heirs,  and  some  hare  been 
aliened  by  the  heir,  and  some  hare  not,  a  court  of  chancery  will  so  for  control  a 
creditor  of  the  ancestor,  in  asserting  his  lien  in  chancery,  as  to  require  him  to  resort 
first  to  land  remaining  in  the  heir  unaliened.  The  court  may  discharge  the  lien  upon 
its  payment.  If,  after  realitii)g  what  conrenienUy  can  be,  from  the  land  nnaliened> 
there  still  remain  a  balance  dne  to  the  ereditor,  resort  must  be  had  to  the  lands  aliened 
by  the  heir,  in  regular  order,  beginning  with  that  last  aliened.  PiaU  r.  A,  Clair^» 
Hiin  €t  aL,  6  Ohio  Bep.  227.  But  this  mode  of  marshaling  descended  land,  for  the 
benefit  of  purchasers,  is  a  distinct  and  aflirmatire  claim,  to  be  brought  forward  by 
the  defendants  in  their  answer,  and  plainly  established  by  proof.  Mattoon  r.  Clapp*» 
adm'n  «iaL,S  Ohio  Bep.  248.  When  a  bill  is  filed  by  creditors,  to  charge  the  debt 
upon  real  estate,  the  court  may  so  shape  their  proceedings  as  to  settle  the  estate:  and 
the  minority  of  some  of  the  heirs  is  no  obstacle  to  their  so  doing.  Piatt  t.  St.  Ulair'* 
JUirt,  6  Ohio  Bep.  227. 

The  64th  section  of  the  act  relating  to  wills,  seems  to  hare  been  drawn  with  a  yiew 
to  the  above  mentioned  mode  of  marshaling  the  realty,  and  settling  an  estate.  Bee 
Wills,  see.  64. 

As  a  creditor,  if  no  other  person  will  do  it,  may  take  out  letters  of  administration,  a 
ooort  of  ehanoerr  will  not  aid  him  to  sulgect  the  real  estate  of  an  intestate  to  the 
payment  of  his  debt,  even  where  the  heirs  and  representatives  are  nonresidents,  and 
no  letters  of  administration  have  issued  in  this  state.  Buitard  v.  Dahney  €t  oL,  4 
Ohio  Bep.  68. 

Although  an  administrator  may  have  disposed  of  all  the  personal  estate  of  an  in- 
testate, yet,  if  he  dies,  no  legal  proceedings  can  be  had  in  chancery  to  charge  the  real 
estate,  without  the  appointment  of  an  administrator  iU  honi$  non,  and  making  him  a 
party  to  the  bill.  Piatt  v.  St,  Clair*9  Mr9  et  <U,,  6  Ohio  Bep.  665;  and  see  Jfoftoon  v. 
Chpp**  adm'f  «taL,S  Ohio  Bep.  248. 

BO,  the  executor  or  administrator  is  a  necessary  party  to  a  petition,  filed  by  a  cred- 
itor, to  subject  an  equitable  title,  held  by  the  decedent,  in  his  lifetime,  to  the  pay- 
ment of  a  debt.    Mattoon  v.  Clofp**  cubn'rt  wt  aL,  8  Ohio  Bep.  248. 

*  The  probate  court  and  the  court  of  common  pleas  have  concurrent  jurisdiction 
in  proceedings  on  petition  for  the  sale  of  lands  by  executors,  administrators  and 
guMxUans,  and  the  assignment  of  dower  on  such  sale:  see  Pbobatb  Ooubt,  Chapter 
52,sec.(8.)  ^ 

1-Taxes  may  be  considered  as  debts  against  the  estate,  and  lands  may  be  ordered 
to  sale,  to  pay  taxes,  if  there  be  no  personal  funds.  WeUk  et  al,  v.  Perkint  «i  oL,  8 
Ohio  Bep.  ^2. 

s Or  he  may  apply  to  the  probate  court:  see  Pbobatb  Covbt. 

S  Lands,  at  the  death  of  the  ancestor,  intestate,  descenA  to  the  heir,  and  are  his, 
charged,  however,  with  the  ancestor's  debts,  as  before  mentioned.  Until  sold  by  the 
administrator,  the  heir,  it  is  said,  is  entitled  to  the  possession,  rents  and  profits,  and 
should  pay  the  taxes.  He  can  not,  therefore,  by  bidding  in  the  land,  upon  sale  for 
taxes,  <uvest  the  creditors  of  the  ancestor  of  their  lien  upon  it.  Piatt  v.  St,  CSatr** 
hein  0t  al,,  6  Ohio  Bep.  227.  Lands  thus  descended,  though  subject  to  the  rights  of 
the  administrator,  may  be  sold,  subject  to  such  rights,  on  execution  against  the  heirs. 
Jhmgkm'  Umee  v.  Maane,  16  Ohio  Bep.  271. 

4  The  decree  of  a  Virginia  court  for  the  sale  of  lands  lying  in  Ohio,  is  entirely  in- 
operative, to  transfer  or  affect  any  interest  of  the  owner,  either  legal  or  equitable. 
iVioe  V.  Johnmm,  1  Ohio  St.  Bep.  800 ;  Salmond  v.  Price,  IS  Ohio  Bep.  868 ;  Blatce'e  leeee^ 
V.  Davie,  20  Ohio  Bep.  281.  But  where  oqe  of  the  heirs  assents  to  such  decree,  and  acts 
as  commissioner  to  execute  it,  and  assents  to  the  sale,  he  thereby  passes  his  own  titla 
inequity.    iftOMOfui  v.  iViee,  18  Ohio  Bep.  868. 
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wm&  UiUa  to  d^raud  bis  crediton,  and  all  otiher  righta  and  inteneata  in  Umda,  tene- 

''^  mentfl  and  bereditanikente :  Providad,  tliat  Ifwda  bo  fraudulently  con- 

TOTod,  Bball  not  be  taken  from  any  one  who  porohaaed  tliem  fbr  a  yal- 

nable  consideration,  in  good  faith,  and  without  knowledge  of  the  fVaud; 

and  no  claim  to  lands  so  fraudulently  conveyed,  shall  be  made,  unleu 

within  four  years  next  after  the  decease  of  the  grantor. 

How  «z«oiitoir  or      (120.)  Seo.  CXXII.    If  the  ozecutor  or  administvatoT  shall  be  or- 

Smliyi^iicS  dered  to  sell  any  lands  so  fraudulently  oouTeyed  by  the  deeeaaed,  he 

dmchhu!^     may,  before  sale,  obtain  possession  by  an  aodon  of  ^ectment^  counting 

as  upon  his  own  seiiin;  or  may  file  a  bill  in  chancery,  to  avoid. the 

fraudfdent  conveyance. 

wiMt  petition  to      (121.)  Seo.  CXXIII.    The  petition  shall,  if  the  court  require  it, 

MkmoftoontAin.  ^^  forth  the  amount  of  debts  due  from  the  deceased,  as  nearly  as  they 

can  be  ascertained,  and  the  amount  of  the  charges  of  administration, 

the  value  of  the  personal  estate  and  effects,  and  a  description  of  the 

real  estate,  and  the  value  thereof,  if  appraised. 

yino  to  be  made      (^22.)  Seo.  CXXIY.    The  widow,  if  any,  and  the  heirs  or  persons 

having  the  next  estate  of  inheritance  from  the  deceased,  if  known  to 

the  executor  or  administrator,  shall  be  made  parties  defendants  to  such 

petition.  1 

If  penone*  mid-      (f  23w)  Seo.  CXXY.    If  the  names  of  any  persons  who  ov^ht  to  be 
enoe   or  nAinM  made  defendants  to  such  petition  are  unknown  to  the  executors  or  ad- 

who     ■honld    be..  •ni  •■»  a  Avt^t  * 

nude  pertiM  eio  ininistrators,  or  if  the  residence  of  any  of  the  defendants  to  such  pe- 
^tobeBu!£!^  tition  is  unknown  to  the  executors  or  adminbtvators,  the  &ct  shall  be 
verified  by  the  affidavit  of  the  petitioner,  which  shail  be  annexed  to  the 
petition. 
How  notice  to  be  (124.)  Seg.  CXXYI.  Noticc  in  writing  of  the  petation^  and  of  the 
SEnor  Mifmedei  time  and  jplace  of  hearing  the  same,  or  subpenas  in  chanceiy,  shall  be 
onkM,  etc  served  as  m  chancery,  upon  the  defendants  whose  names  and  places  of 

residence  are  known  and  who  reside  in  this  state,  at  least  fourteen  days 
before  the  court  shall  make  an  order  for  the  sale  of  the  real  estate  men- 
tioned in  the. petition:  Provided,  that  if  all  persons  interested  signiffi 
in  writing,  their  assent  to  such  sale,  the  notice  and  subpena  may  be 
^     dispensed  with.     Testamentary  guardians,  and  emardians  appointed  by 
the  court,  may  assent,  in  the  place  of  their  war&,  to  the  side. ' 
When   gnwdian      (125.)  Sbo.  CX  X  VII.    It  shall  not  be  necessary,  unless  the  petition 
p^tod^^Sb  ^  contested,  to  appoint  ^ardians  ad'  liiem  for  the  infknt  defendants; 
power.  and  no  such  guardian  shall  have  authority  to  waive  notice  or  service  of 

subpena.  

When  end  how      (12<».)  Seo.  CXXYIIL    If  there  are  porsoM  made  de&ndaots  whoss 

Jj^^jto^  ^^  names  are  unknown,  or  whose  plaee  of  residence  is  unknown,  or  who 

tieetopertiee£^  reside  out  of  this  state,  the  executor  or  administrator  may,  u^n  filing 

uwcp^per.  }^ig  petition,  with  the  affidavit  annexed,  as  hereinbefore  prescribed,  give 

notice  to  such  defendants,  by  publication  of  the  ol^t  and  prayer  of 

^  the  petition,  four  weeks  successively  previous  to  the  term  of  the  court 

at  which  an  order  of  sale  will  be  asked,  in  some  newsp$;pei  of  general 

circulation  in  the  coual^  where  the  deceased  last  dwelt. 

Fenoneintemted        (^^0  ^^'  C-^^^'      ^^  ^^^^^  ^^^  **^®  ^^®  ^^  *^^  ^^^  ^^***®  *^^ 

BejgfTe  bond  end  uot  bc  granted  if  any  of  the  persons  interested  in  the  estate  shall  give 

prwrent  the  eeie.  ^^  ^  ^^  exccutor  Or  administrator,  in  a  sum  and  with  sureties  to  be 

approved  of  by  the  court,  with  condition  to  pay  all  the  debts  mentioned 

■    ■■  ■        ■  ■      ■ »  ■         >      m 

1  8m  also  SM.  (187),  ud  iK^te  to  Me.  (M8). 

S  Before  the  pnesnge  of  thii  act,  H  wai  held  tbat  a  eitetloa  Mrred  oa  tke  s«iim«] 
goardian  of  an  infant  defendant,  was  a  prop«r  inode  of  giving  taeb  defeadant  notioa 
of  the  pendency  of  the  petition.  Smmg  ^oLy.  iMtfKer'e  mdrn'r,  7  Ohto  Btp.  (pt.  2), 
188,    See  note  at  the  end  of  this  Cbaptav. 
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in  ihe  petition  tkai  diall  eventually  be  found  dne  from  the  estate,  wiUi 
the  elutrges  of  administering  the  same,  and  the  allowanoe  in  money  to 
the  yriim,  ao  ftr  as  the  pezsonal  estate  of  the  deoeased  shall  be  inanf- 
ficient  therefor. 

(128.)  Seo.  CXXX.    If  the  oonrt  are  satisSed  that  the  defendants  w^«Mortto«r. 
kave  been  duly  notified^  of  the  pendency  of  the  petitien  as  above  pre-  bttou.  *'**^  ^ 
teribed,  and  uiat  it  is  neoessary  to  sell  real  estate  of  the  deoeased  to 
pay  his  debts,  ih^  shall  order  we  real  estate,  or  so  much  thereof  as 
may  \»e  necessary  for  the  payment  of  tJie  debts,  to  be  sold  by  the  ex* 
ecutor  or  administrator,'  npcm  deferred  payment  not  exoeeding  twe  — TtemofMitr 
years,  with  interest.  0 

(129.)  Ssa  CXXXI.    The  conrt  mi^  iaohide,  in  their  order  of  J^'^S^^,^ 
•ale,  the  title  d  the  heim  or  devisees  of  die  deoeased,  in  the  premises, .et  off  tothetvMi. 
set  off  to  the  widow  for  her  dower,  which  nmy  be  sold,  subject  to  the  «wii»jbeMid 
lilb  estate  of  the  widow  therein. 

nm.)  8m.  OXXXII.    if  it  shall  be  represented  in  snoh  petition  Th«  ^la  to  be 
aau  shall  appear  to  the  oonrt  that  it  is  necessary  to  sell  some  part  of  ^^  woSufS^ 
Ihe  real  estate,  and  that,  by  such  partial  saie,  the  residue  of  the  estate,  J^nthtmidiw. 
or  some  specific  part  or  piece  thereof,  would  be  greatly  injured,  the 
court  mayordera  sale  of  tfe  whole  of  the  estate,  or  of  such  part  thereof 
as  the  court  shall  think  necessary,  and  most  for  the  interest  of  ail  con* 
cemed  therein. 

(181.)  Sbo.  CXXXin.    When  the  executor  or  administrator  is  >»  ei^?  fHHS 
ordered  to  sell  more  than  is  necessary  Ibr  the  payment  of  the  debts,  he  STrarphM^^SS 
shall  before  ^  sale  give  bond  with  sufficient  sureties,  pavaWe  to  the  ZSollLl!^^ 
state,  conditioned  to  account  far  all  the  proceeds  of  .the  sale  that  shall  ptj.tto. 
remain,  alter  payment  of  the  debts  and  eharges  for  which  the  knd  shall 
be  sold,  and  to  diroose  of  the  same  according  to  law. 

(132.)  Seo.  CXXXI  V.    Thecourtmayalsorequireof  any  executor  To  «!?•  ftarth* 
or  administrator,  if  they  deem  it  necessary,  before  such  sale,  to  give  an  cmm,  tf  ^^^94 
additional  admims^ration  bond,  to  secure  the  further  asaets  arising  from 
the  sale  of  the  real  estate. 

(138.J  SKa  OXXXV.  If  there  should  be  k  the  last  will  of  the  ^^^J^^ 
^ceased,  any  disposition  of  his  estate  for  the  payment  of  his  debts,  or  tkaM  tn  eonttw 
iny  provision  that  may  require  or  induoe  the  court  to  marshal  the  ^^'^^ 

1  Where  the  record  shows  "  that  it  wm  shown  to  the  court  that  ^im  noHee  had  heea 
ftren  to  the  defbndants/'  It  was  heM  that  it  amoimted  to  a  Sliding  by  the  court  that 
the  notice  which  the  taw  reqnivedy  under  the  ciroiiiMtanoee»  had  been  regolarlj  fivenj 
and  that  evidence  wonid  not  be  xeeeiTed  to  oontradiet  thif  flnding .  JUekard$  v.  Sk^ 
€taL,S  Ohio  St.  Rep.,  589. 

3  An  order  of  sale  can  only  exist  as  a  matter  of  record,  and  if  only  proTable  by  ttt 
erodaction.  It  can  not  be  prored  by  parol.  Lmm  i^f  IfktHomh  r.  Smiik,  6  Ohio  Bep. 
447 ;  and  see  note  at  the  end  ef  thie  Cbapler. 

An  adminktiator  can  only  sell  his  inlestote<8  real  estate  to  i»y  debta  upon  the  ex- 
press order  of  the  court,  after  they  hire  ascertained  the  necessity  of  snoh  sale.  Lea- 
tee  of  Avery  y.  Pugk;  Leeeee  ef  Neweomb  T.  amiOt,  5  Ohio  Bep.  447.  A  sale  by  ail 
administrator,  before  an  order  made  by  the  court  to  authoriM  it,  ia  void.  Leeeee  ef 
UfdUne*e  heire  y.  Jhirk,  4  Ohio  Bep.  5. 

Lands  excepted  from  sale  by  tte  term  of  the  order  of  tale,  can  not  be  fold  under 
the  order,    /a.  76.  . 

It  seems  that  an  administrator  eaa  not  be  anthorited  to  fell  lands  under  a  J<rfat 
^plication  for  that  purpose  made  by  him  and  the  guardian  of  the  heirs  of  the  Intel* 
tate,  if  the  sale  is  ordered  to  maintain  the  children,  and  not  to  pay  debta.  Leeeee  o/ 
Kewcomh  y.  Smith,  5  Ohio  Rep.  447.  * 

In  MawKortery.Armetnmff,  W  Ohio  Rep.  188,  it  wUi  held  that  a  MU  In  chancery 
would  not  Ue  to  set  aside  a  sale  made  by  an  administrator,  claiming  that  the  same  ii 
void  because  made  without  any  order  of  tale  |  the  sato  in  fueh  case  being  void,  and 
there  being  adequate  remedy  at  law. 

In  December,  1860,  the  law  did  not  permit  an  appeal  from  an  order  of  sale  of  a 
deeedeni'e  lands  to  pay  debta.  attimUrger'e  adm'r  v.  atemberger  M  eU^  19  Ohio  Bep. 
IOC.    But  the  law  is  different  now.    See  Pbobatx  Ooubt. 
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assets,  in  any  manner  different  from  that  which  the  law  would  other- 
wise pre8oril>e,  such  devises,  or  parts  of  the  will,  shall  be  set  forth  in 
the  petition,  and  a  copy  of  the  will  shall  be  exhibited  to  the  court,  and 
the  assets  shall  be  marshaled  accordingly,  so  far  as  it  can  be  done  con- 
sistently with  the  r%hts  of  the  creditors. 
OottotwUntiMm      (134.)  Seo.  CXXXYI.     If  any  person  shall  appear  and  object  to 
p«niSgOT^ito  ^^®  panting  an  order,  for  the  sale  of  the  real  estate  by  an  executor  ot 
Mie,  etc  administrator,  and  it  shall  appear  to  the  court  that  either  the  petition 

or  the  objection  thereto  is  unreasonable,  they  may,  in  their  discrjstion, 
award  costs  to  the  party  prevailing  in  the  case. 
Of  tiM  appraiw.  (^135.)  Sec.  CXXXVlI.  If  tl|^  deceased  did  not  leave  a  widow, 
Som  tototoaiM  ^i^titled  to  dowcr,  in  the  estate  to  be  sold,  and  an  appraisement  of  such 
real  estate  is  contained  in  the  inventory,  the  court  may  order  a  sale 
subject  to  said  appraisement,  or  order  a  new  appraisement. 

(136.)  Sko.  CXXXYIII.     If  the  court  do  not  order  a  new  appraise- 
ment, the  appraisement  set  forth  in  the  inventory  shall  be  deemed  Uie 
appraised  value  of  the  real  estate;  but  if  the  court  order  a  new  ap- 
praisement, the  value  returned  by  such  appraisers  shall  be  deemed  the 
appraised  value  of  the  real  estate. 
Order  of  MOeand      (137.)  Seo.  CXXXIX.    The  Order  of  sale  and  the  order  for  the 
S  madTi?  H^  appraisement,  may  be  made  at  the  same  time,  if  no  assignment  of  dower 
time.  is  required. 

Doww,  b7  wbom  (138.)  Seo.  CXL.  If  the  deceased  left  a  widow,  entitled  to  dower, 
MkdhowaMigiied.  ^i^^  court  shall  appoint  three  judicious,  disinterested  men  of  the  vicin- 
ity, to  set  off  and  assign,  by  metes  and  bounds,  in  each,  or  one  or  more 
of  the  tracts  of  land  (or  specially,  as  of  the  rents  and  profits,  if  no 
division  can  be  made),  the  dower ^  of  the  widow  of  the  deceased,  and 
to  appraise  the  premises,  subject  to  the  incumbrance  of  dower  so  as- 
signed. 
AmiMoent  (139.)  Seo.  CXLI.    If  the  real  estate  is  sltuato  in  two  or  more  ooun 

titIte^**to*to'two  *^^>  ^®  court  may,  if  they  think  fit,  appoint  appraisers  in  each  of  such 
ooontiec  counties,  to  set  on^^ower,jor  to  appraise  the  real  estate. 

AppntiMra  to 
maSiSmJ^  aui 

flew ud zetnm.  serted  in  or  annexed  to  l^eir  return;  and  they  shall  afterward,  upon 
actual  view,  perform  the  duties  required  of  them  by  the  order  of  the 
court,  and  make  return  of  their  proceedings  in  writing  to  the  court.' 

OMapMmiioB  of  (1^0  S^C).  CXLIII.  The  appraisers  shall  each  receive  one  dollar 
'  per  day,  for  services  performed  by  them  in  the  county  in  which  they 

reside,  and  two  dollars  per  day  for  services  performed  wi^out  such 
county. 

SMkeofMiiu  (1^2.)  Seo.    CXLiy.     The  executor  or  administrator  shall* give 

notice  of  the  time  and  place  of  sale,  by  advertising  the  same,  at  least 
four  weeks  successively,  in  some  newspaper  printed  in  the  county  where 
the  lands  are  situate;  or  if  no  newspaper  be  printed  therein,  by  adver- 

1 A  mortgage  was  executed  by  8.,  and  J.  his  wife,  to  A.  Upon  the  decease  of  S., 
his  administrator,  in  1845,  filed  a  petition  for  the  sale  of  the  real  estate  of  8.,  includ- 
ing, as  a  part  of  the  real  estate,  the  premises  mortgaged;  alleging  that  A.  held  a 
mortgage,  and  making  him  and  the  widow  and  heirs  of  8.  parties  defendant,  and 
further  alleging  that  the  widow  was  entitled  to  dower.  A.  was  duly  serred  with 
process  |  dower  for  the  whole  real  estate  was  assigned  in  that  portion  of  the  premises 
which  was  eorered  by  mor^ge ;  sale  made  of  the  same,  subject  to  the  dower  as- 
signed, and  proceeds  thereof  paid  to  A.,  and  the  residue  sold  free  of  dower.  Held: 
On  petition  of  A.  to  foreclose  the  mortgage,  that  he  was  concluded,  as  against  the 
widow,  in  respect  to  the  dower  assigned  to  her.  Affieek**  adm'r  v.  Snodgram*  adrnW^ 
S  Ohio  St.  Bep.  235. 

3  If  an  appraiser  dies,  a  justice  of  the  peace  may  appoint  another  in  his  pbMS. 
Bee  sec.  (244)  of  this  Chapter. 


(140.)  Seo.  CXLU.    The  appraisers  shall  be  sw(^n  by  some  officer 
atborised  to  administer  oaths,  and  a  certificate  thereof  shall  be  in- 


appcaiscn. 
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tiseme^itB  posted  up  in  at  least  five  public  places  in  the  county,  four 
weeks  before  the  day  of  sale. 

(143.)  Sko.  CXLY.     The  lands,  if  improved,  shall  not  be  sold  for  Tor  what  unouni 
less  than  two  thirds  of  the  appraised  value ;  and  if  not  improved,  for  i^d.'*'*^  "'**^  ^ 
less  than  one  half  the  appraised  value ;  but  after  being  twice  offered  for  ~k«w  i^pmiw. 
sale,  the  court  may  direct  the  amount  for  which  they  shall  be  sold,  or  ""^^ 
may  set  aside  the  appraisement  and  order  a  new  one. 

(144.)  Seo.  CXLVI.     The  sale  shall  be  made  by  public  vendue,  at  How  and  when 
the  door  of  the  court  house,  in  the  county  in  which  the  order  of  sale  •^♦•^•■"•<>^ 
shall  have  been  made,  or  at  such  other  place  as  the  court  may  direct.^ 

1  It  seoms  execatora  and  administraton  may,  in  their  di8oretion>  seU  in  paroelSi  a 
tract  that  is  appraised  entire :  being  refponiible  for  the  abase  of  that  diseretion. 
Le9»ee  of  &aU  y .  MeAlUtter,  9  Ohio  Bep.  19.  And  it  wiU  not  affeot  the  title  of  a  par- 
ehaser  ander  an  order  of  sale  that  a  sale  was  made  of  part  of  a  tract,  when  the  peti- 
tion prays  and  the  ooart  order  a  sale  of  the  whole.  Zemee  of  Swing  y.  Higbv,  7  Ohio 
Rep.  (part  1),  198. 

The  fldaoiary  relation  of  an  administrator  to  the  land  of  his  intestate  is  not  ter- 
minated when  it  is  strack  off  and  declared  sold  at  pablio  aaotion,  bat  eontinaes  antil 
the  title  of  vendee  becomes  perfect,  by  the  payment  of  the  parohase  money  and  the 
deliyery  of  the  proper  deed  of  eonyeyanoe,  whereby  the  title  passes  fh>m  the  heirs 
of  the  estate,  onineambered  by  any  charge  in  fayor  of  the  administrator  or  Uie  es- 
tate, arising  oat  of  the  sale.    Barrington  y.  Alexander,  6  Ohio  St.  Rep.  189. 

Where  an  administrator  offers  for  sale  at  public  aaotion  the  land  of  his  intestate, 
for  the  parpose  of  raising  money  to  pay  the  debts  of  the  estate,  and  the  same  is 
etraok  off,  at  two  thirds  of  its  appraisement,  to  G.  and  K.,  with  the  anderstanding 
on  their  parts  that  they  are  baying  it  for  the  benefit  of  the  widow  and  children  of  the 
decedent,  and  on  the  day  of  saoh  sale,  and  before  confirmation  thereof  by  the  coart, 
the  administrator  exeeates  a  deed  to  one  of  the  bayers  who  is  pecaniary  irresponsi- 
ble, without  aathority  from  the  other,  and  without  assigning  any  reason  for  such  acL 
and  neglects  to  complete  the  contract  of  sale,  by  requiring  the  payment  of  one  thira 
of  the  purchase  money,  and  the  makine  and  deliyering  to  him  of  notes  and  security 
for  the  other  two  thirds  in  nine  and  elgnteen  months,  according  to  the  conditions  of 
the  sale,  but  after  retaining  the  deed  for  six  months,  finally  makes  an  agreement  with 
the  g^ntee  named  in  it,  by  which  the  latter  transfers  to  him  the  land,  on  condi- 
tion that  he  take  the  place  of  G.  and  K.  in  reference  to  the  sale,  and  pay  the  price 
by  them  bid  for  the  land ;  held,  that  the  acquisition  of  property  by  the  administrator, 
onder  such  circumstances,  creates  suspicions  that  nnfftirness  may  haye  been  practiced 
by  him  in  the  accomplishment  of  that  purpose,  is  contrary  to  the  policy  or  the  law, 
is  a  yiolation  of  the  trust  reposed  in  him  as  a  fiduciary,  and  may,  for  that  reason,  on 
the  application  of  the  eeitwi  que  (nwte,  be  set  aside.  But  whether  the  administrator 
made  use  of  artifice  or  employed  collusion  to  secure  the  pronerty  to  himself,  does  not 
necessarily  affect  the  determination  of  the  case.  To  guara  against  the  uncertainty 
and  hasard  of  attempting  to  proye  unfairness  in  him,  the  rule  in  such  oases  will 
permit  the  eentai  mte  (nwlt,  to  come  into  court,  at  their  option,  and  without  showing 
actual  fraud  or  injury,  insist,  as  of  course,  upon  haying  the  property  resold.  Jb.  189. 

If  an  administrator  purchase  at  his  own  sale,  while  the  property  remains  in  his 
hands,  or  in  the  hands  of  any  purchaser  from  him  with  notice,  the  sale  may  be  set 
aside  at  the  election  of  the  heirs,  and  the  property  again  put  up.  Sheldon  y.  NewUm, 
8  Ohio  St.  Rep.  495. 

Or  if  to  administrator  purchase  land  at  his  own  sale,  he  wiU  be  held  to  haye  pur- 
ehased  in  trust  for  the  heirs,  and  upon  being  refunded  the  amount  by  him  paid,  wiU 
be  decreed  to  oonyey  to  the  heirs.  If  he  has  sold  the  land  to  a  third  person  he  (the 
render)  will  be  held  to  account  to  the  heirs  for  its  yalue,  at  the  time  of  its  original 
imrehase  or  otherwise,  as  the  case  may  be,  with  interest,  first  deducting  the  amount 
by  him  paid.  Such  is  the  rule,  whether  the  administrator  nurohase  directiy  or 
through  another  person  for  his  benefit.     OUm  y.  Oreatkouee,  20  Ohio  Rep.  503. 

When  an  infant  purohases  land  at  an  administrator's  sale  for  the  administrator, 
and  immediately  oonyeys  to  him,  he  can  not  disaffirm  such  sale  on  arriying  ai  fhll 
age  as  though  the  lands  belonged  to  him.  The  law  is  perfectiy  settied,  that  an  in- 
fimt  may  absolutely  and  irreyocably  execute  a  power,  either  by  absolute  deed, 
or  otherwise,  as  fblly  and  effectually  as  an  adult.  Sheldon  y.  Newton,  3  Ohio  St. 
Bep.  495. 

When  an  administrator  has  enjoyed  the  use  and  occupation  of  real  estate  nnder  a 
titie  deriyed  from  a  sale  made  by  himself,  and  for  that  reason  yoid  as  to  the  heirs  of 
the  estate  he  represents,  an  account  of  improyemants  made,  and  of  rents  receiyed  by 
•r  ehargeable  to  such  administrator,  will  be  ordered  to  be  taken,  and  out  of  the  pro- 
teeds  of  the  sale,  any  balance  which  may  be  found  due  to  him  will  be  first  paid,  and 
the  residue  retained  for  the  vse  of  the  estate.  BarringUm  y.  Alexander ,  6  Ohio  St. 
B«m.  190. 

The  appraiser  stands  in  such  a  relation  to  the  estate,  that  his  purchase,  though 
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BiftamofMaa  t6      (145.)  Sbc.  CXLYII.     The  eseeator  or  adminiftoitor  shall  mtki 

^Sn^ox^lSr^  return  of  his  proceedings,  under  the  order  of  sale,  to  tiie  next  term  of 

mL  the  court  afler  the  sale ;  and  the  oourt^  after  having  carefully  examined 

such  return,  and  heing  satisfied  that  the  sale  has,  m  all  respects,  heen 

legally  made,  shall  confirm  the  Bai«,  and  order  ^e  execvtor  or  admia* 

istrator  to  make  a  deed  to  the  pwdiaser.     The  order,  coniurming  the 

sale,  and  for  a  deed,  shall  be  entered  by  the  clerk  upon  ihe  minutes  of 

the  court. 

The  deed  eridanoe      (146.)  Sso.  OXLYIII.    The  deed  of  the  exeoutor  or  administrator, 

^the^raiidi^^  made  in  pnrsuaMe  of  the  order  of  the  eo«rt,  shall  be  reoeived  in  all 

«rt^  shau  pMi  courts  as  prima/oicie  evidence  that  the  executor  or  administrator,  in  all 

^  respects  observed  the  directions  and  complied  with  the  requisitions  of 

the  law,  and  shall  vest  the  title  in  the  purohaser,  in  like  manner  as  if 

conveyed  by  the  deceased  in  his  lifetime.^ 

Dower  speouoj        (147.)  Sso.  CXLIX.    If  the  appraisers  shall  have  assigned  dower 

SamTon^th^  *  Specially  of  the  rents  and  profits,  and  the  purchaser  takes,  by  the  deed 

land.  of  the  execxttor  or  administrator,  the  lands  upon  whidi  such  dower  has 

been  assigned,  the  court  shall  make  such  orders  as  will  secure  to  the 

widow  a  diarge  on  such  lands,  for  the  dower  so  assigned. 

uow  mon^y  arii.      (148.)  Sbo.  GL.    The  money  arising  from  the  sale  of  real  estate 

iSSd toto^S^ited.  ^^^^  ^  applied  in  the  following  order : 

First:  To  discharge  the  costs  and  expenses  of  the  sale,  and  the  per 
•    oentnm  and  charges  of  the  executor  or  administrator  thereon,  for  his 
administration  of  the  same : 
Secondly:  To  the  payment  of  mortgages  and  judgments  against  the 

without  fraod,  and  at  a  ftfll  price,  will  be  set  a9i4e  after  confirmation  by  the  court,  at 
tke  invtanee  of  the  heirs.  Thie  ezelvsion  from  a  right  to  purchase,  attaches,  it 
seems,  as  a  matter  of  publio  policy,  to  ereiry  person  to  whose  integrity  and  judgment 
ii  committed  the  exeootion  of  any  step  needful  in  making  the  sale.  ArmHrong  t. 
Houtttm  et  ak,  8  Ohio  Bep.  662.  This  is  said  to  be  a  rigorous  rule  of  policy,  and 
will  not  be  extended  to  a  eftse  not  strictly  ia  point.  JBohart  t.  Atkm»(m,  U  Ohio 
&ep.2S8. 

1  The  deed  of  the  administrator  made  direotly  to  the  assignee'  of  the  purohaser  at 
the  sale,  will  be  good.  Le9tee  ^  Btoinu  v.  St^,  7  Ohio  Hep.  (part  1),  198 ;  Piatt  t, 
St.  Clavr't  hein  et  al.,  7  Ohio  Eep.  (pftrt  2),  165. 

The  deed  of  an  administrator  is  not  Titiated  by  baring  attached  to  it  tmste,  fairly 
intended  for  the  benefit  of  the  heirs  and  creditors.  PkOt  t.  3u  Olair't  heitt  etoL,! 
Ohio  Rep.  (part  2),  165 ;  see  6  Ohio  Rep.  227. 

But  a  sale  of  land  by  an  administrator  to  one  of  the  heirs  of  the  intestate,  by  Tir- 
tne  of  an  order  of  sale,  and  a  conveyance  under  the  sale  to  a  trustee,  te  place  the  land 
beyond  the  reach  of  creditors,  with  an  agreement  that  the  trustee  should  hold  the 
land  for  the  benefit  of  the  heirs  and  such  creditors  as  the  parties  might  agree  should 
be  paid,  is  frandulei^  and  roid.  PiaU  t.  St.  Claif^t  heirt  ttcO.,^  Ohio  Rep.  227  ,•  as 
against  creditors  upon  whom  the  fraud  is  attempted.  Piatt  ▼.  St.  Cia^'t  hein  €t  oL, 
7  Ohio  Rep.  (part  2),  165.  And,  if  one  of  the  last  named  creditors  purchase  the 
land  of  the  trustee,  bona  fide,  and  in  satisfaction  of  his  just  debt,  although  such  sale 
■uy  be  set  aside  by  creditors,  it  is  good  as  against  all  other  persons.    lb. 

Where  an  administrator's  deed  contains  no  words  of  perpetuity  Qieirs),  yet,  if  H 
be  plain  that  the  parties  contemplated  the  creation  of  an  entire  legal  fee  simple,  the 
power  being  given  tp  create  it,  and  the  execution  defeotiye,  the  mistake  will  ne  eor- 
rected  by  a  court  of  chancery.    lb. 

Thq  utle  of  a  purchaser,  to  real  estate  sold  by  an  administrator  to  pay  debts,  is  not 
diTcsted  by  a  suD8C<iuent  rerersal  of  the  order  of  sale.  Irwm  t.  Jefere,  8  Ohio  St. 
Bep.  389. 

l«otice  to  such  purohaser,  at  the  time  of  sale,  that  an  effort  would  be  made  to  m- 
yerse  the  order,  does  not  affect  the  purchaser's  title.    lb,  889. 

In  Sabnond  y.  iVio#,  13  Ohio  Rep.  368,  it  was  held  that  a  purchaser  who  lost  tltls 
which  depended  on  an  administrator's  sale,  could  set  up  no  equity  on  the  estate  of 
the  deoeoent,  because  of  the  appropriation  of  the  purchase  money  to  the  debts  of  tha 


in  equit] .  _  _ 

extent  of  the  money  paid  and  applied  to  the  debtor's  benefit,  and  to  the  same  ezteaft 
has  a  lien  on  the  property  sold  as  against  all  persons,  excepting  bonajide  porahaMM 
without  notice.    Bee  sec  (670)  of  Chapter  87. 


Digitized  by 


Google 


48.J 


mWIUM  AND  ADlfCnSIRAIOBfi.  596 


deoeaaed,  aooordtng  to  their  respeotiTe  priorities  of  lien,  so  fiur  as  ihe 
same  opente  as  a  lien  on  the  estate  of  the  deoeased,  at  the  time  of  his 
death;  whioh  shall  be  apportaened  aad  detMsiaed  by  the  eonrt,  on  ref- 
erenee  to  a  master  or  otherwise :  ^ 

Thirdly:  To  the  discharge  of  daims  mnd  debts,  in  the  order  men* 
tioned  in  the  eighty-third  section  of  this  act. 

(149,)  Ssa  CLL   When  a  petition  is  iikd,  as  hereinbefore  provided,  ^^^^^ 
for  the  sale  of  an  equitable  estate,  or  any  emitable  interest,  which  the  »•  esuto  tocon- 
deoeaaed  held  in  any  lands,  the  executor  or  administrator  shaU  set  forth,  £!f°^e  ^2^ 
in  the  petition,  the  nature  of  snob  equitable  estate  or  interest,  and  shaU  ants,  and  prooeed- 
ttttke  uie  widow,  heirs  and  others,  as  hereinbefore  provided,  defendsAls  '"'*  ^''"'*^ 
to  such  petitioB ;  and  also,  in  like  manner,  those  who  hold  the  legal 
tilde  to  snch  land,  and  those  who  are  entitled  to  the  pnrohase  money 
therefvMr,  who  shall  be  notified  or  served  with  process,  as  hereinbefore 
provided ;  and  the  court  may,  in  such  case,  notfwithstanding  the  preced- 
ing provisions  of  this  aet,  make  snch  <»rder  for  the  appraisement  and 
sale  of  snch  equitable  estate,  for  the  indemnity  of  the  estate  of  the  de- 
ceased against  the  claim  for  such  pnrchaso  money,  and  fbr  the  adjust- 
mmt  of  Um  dower  of  the  widow  of  the  deceased,  in  such  equitable  estate 
or  ittiestate,  by  estimatMig  agad  directing  to  be  paid  to  her  the  value  <^ 
a  life  annaity  in  one  third  of  such  eonitable  estate  or  otherwise,  as  they 
may  deem  just  and  right,  between  m  parties  in  interest^  ^ 

(15().)  8io.  CUI.    If  the  executors  and  administrators  who  have  How  ^^^jooMd 
filed  a  petition  for  the  sale  «f  real  estate,  shall  die  at  any  time  before  ^l^fSnc^ISS ' 
the  conveyance  of  the  same  under  an  order  of  court,  ihe  administrator  tiwMie. 
de  bonis  non  shall  proceed  with  such  sale,  and  may  convey  the  land  sold 
before  or  after  his  appointment,  and  may  be  required  to  give  an  ad- 
ditional administration  bond,  in  like  manner  as  if  such  acuninistrator 
de  honU  nan  had  filed  tfie  petition. 

(151.)  Sic.  CLIII.    If  any  executor  or  administrator,  duly  quali-  Whtn «!•  kn^ 
fied,  is  authorised,  by  will  or  devise,  to  sell  real  estate,  no  order  shall  Sf'SS!,^'^ 
be  required  from  the  court  to  authorise  him  to  act  in  pursuance  of  the  nqpixwA, 
power  vested  in  him  by  such  wilL^ 

(152.)  SfeO.  CLIV.    When  an  executor  or  administrator  shall  be  '«'^£«£S2S 
appointed  in  any  other  state,  territory,  or  foreign  country,  on  the  estate  m^/^iSgS! 
of  any  person  dying  out  of  this  state,  and  no  executor  or  administrator  ^5^"*'^'*^^ 
thereon  shall  be  appoioted  in  this  state,  the  foreign  executor  or  ad-       ' 
ministrator  may  file  an  authenticated  copy  of  his  appointment  in  the 
court  of  oommon  pleas  of  any  county  in  whuA  there  may  be  any  real 

1  Th«  pnrdkAter,  therefor«,  nn^tor  a  Mgnlar  j«4kUI  Mle,  mtAe  hy  ui  ezeontor  or 
Mbaialstmtor,  lioldi  tke  Mtato  (ttMhsrged  •t  tke  mortfaco  ftnd  Jvdgmtnt  litns;  th« 
Bro«e«df  of  the  mIo  being  ittUeot  to  the  priorities  of  lien  attached  to  the  land. 
Bank  of  Mtukvngwn  ▼.  0afpmUe?9  admr't  «<  erf.,  7  Ohio  Eep.  (part  1),  SI. 

sSee  alflo  leo.  (246)  of  this  Chapter. 

SWhen  an  administrator  makes  a  beneSeial  arrangement  to  rescind  ui  nnexeoated 
fontraet  of  the  intestate  for  the  purchase  of  land,  a  court  of  eauity  will  not  aid  the  heirt 
to  revire  and  enforce  the  rescinded  contract.  Howard  «<  of.  t.  Bo&eodk  €t  mL,  7  Ohio 
Bep.(part2),78. 

As  a  general  rule,  the  personal  representatiTe  maj,  tn  his  discretion,  perform  or  re- 
s<dnd  any  personal  contract  of  his  intestate  imposing  an  obligation  or  duty  upon  hinu 
as  may  be  ror  the  best  interests  of  the  estate,  but  subject  in  general  to  the  approTal  of 
the  court    (Troty  €ialt.  HawhiM  adm*r^x,  8  Ohio  St.  Rep.  449. 


4  AHhongh  ene  ezeeatoi  eaii  not  purehaso  at  a  sale  by  hk  eo-ezeoiftors,  yet  i 
■ale  m^y  be  exeented  with  the  subseqnent  assent  and  ratiSeation  of  the  heirs,    iftl- 
ekM  T.  Dtmlap,  10  Ohio  Rep^  117. 

A  power  given  to  executors  by  will  to  sell  and  convey  land,  becomes  legally  l^op- 
eratiTe  and  ceaMS  to  exist  when  the  estate  is  settled,  or  all  claims  against  it  are  pre- 
sumptively s&tisSed  by  lapse  of  time,  and  no  object  of  the  testator  remains  to  ha 
attamed.     Wanr$  lemee  ▼.  Barrowt,  2  Ohio  St.  Rep.  241. 
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estate  of  the  deceased ;  after  whioh  he  may  be  authorized,  under  an 
order  of  the  court,  to  sell  real  estate  for  the  payment  of  debts  or  lega- 
cies and  charges  of  administration,  in  the  same  manner  and  upon  uie 
same  terms  and  conditions  as  are  prescribed  in  the  case  of  an  executor 
or  administrator  appointed  in  this  state,  excepting  in  the  particulars  in 
which  a  different  provision  is  hereinafter  made. 
To|iT»  bond^tm-      (153.)  S£0.  CLY.     When  it  shall  appear  to  the  court  granting  the 
knba  is  aiwady  Q^der  of  Sale  that  such  foreign  executor  or  administrator  is  bound  with 
sufficient  surety  or  sureties  in  the  state  or  countrr  in  which  he  was  ap- 
pointed, to  account  for  the  proceeds  of  such  sale,  for  the  payment  of 
debts  or  legacies  and  charges  of  administration,  and  a  copy  of  such  bond, 
duly  authenticated,  shall  be  filed  in  court,  no  further  bond  for  that  pur- 
pose shall  be  required  of  him  here ;  otherwise,  before  making  such  sale, 
he  shall  nye  bond,  with  two  or  more  sufficient  sureties,  to  the  state  of 
Ohio,  wi&  condition  to  account  for  and  dispose  of  the  said  proceeds  for 
the  payment  of  the  debts  or  legacies  of  the  deceased  and  the  charges  of 
administration,  according  to  the  laws  of  the  state  or  country  in  which  he 
was  appointed. 
To  giTtt  ftutber      (1&4.)  Sso.  CLYI.     When  such  foreign  executor  or  administratoi 
K'tarpiiirwben  ^  authoriaed  by  order  of  the  court  to  sell  more  than  is  necessary  fbr 
he  Miismon  than  the  payment  of  debts,  legacies,  and  charges  of  administration,  as  herein- 
pay.'lSS***^  ***  before  provided,  he  shall,  before  making  the  sale,  give  bond,  with  two 
or  more  sufficient  sureties,  to  the  state  of  Ohio,  with  condition  to  ac- 
count, before  the  court,  for  all  the  proceeds  of  the  sale  that  shall  re- 
main after  payment  of  said  debts,  legacies,  and  charges,  and  to  dispose 
of  the  same  a^ordins  to  law. 
Snrpiiu  proceeds      (155.)  Sec.  OLYII.     In  all  cases  of  a  sale  by  an  executor  or  ad- 
iLtotue  I^to  ™in^8trator  of  part  or  the  whole  of  the  real  estate  of  the  deceased,  under 
be  ooneidered  m  an  order  of  court,  whether  such  executor  or  administrator  shall  have 
reaieeute.  j^^j^  apjwinted  in  this  state  or  elsewhere,  the  surplus  of  the  proceeds 

of  the  sale  remaining  on  llie  final  settlement  of  the  account,  shall  be 
considered  as  real  estate,  and  shall  be  disposed  of  accordingly. 
Sale  m«j  be  or-      (156.)  Sec.  CL  YIII.     When  a  testator  shall  have  given  any  legacy 
m^SimS^'  ^y  ^^^^  ^^^^  ^  effectual  to  pass  or  charge  real  estate,  and  his  personal 
^^***^'    estate  shall  be  insufficient  to  pay  such  legacv,  together  with  his  debts, 
the  allowance  to  the  widow  and  children,  and  the  costs  of  administra- 
tion, the  executor  or  administrator,  with  the  will  annexed,  may  be  or- 
dered to  sell  his  real  estate  for  that  purpose,  in  the  same  manner  and 
upon  the  same  terms  and  conditions  as  are  prescribed  herein  for  the 
payment  of  debts. 
No  docket  fte  to      (157.)  Seo.  CLES.    No  docket  fee  shall  be  taxed  upon  a  petition 
MUtofivMUe.*  ^^'  *^^  ^^  °^  '®*^  estate  against  either  party,  unless  thepetitian  is  con- 
tested; and  tfcorUestedy  no  docket  fee  shall  be  taxed  unless  ordered  by  the 
court} 

Seo.  CLX.»* 

1  See  Fsis  aud  Costs. 

%  Bepealed  br  code,  seo.  (7V    It  wm  as  foUowi : 

8ko.  160.  Ko  aotion,  for  Ine  recorery  of  any  estate  sold  by  an  executor  or  admin- 
istrator, under  the  proTisions  of  this  act,  shaU  be  maintained  by  auT  heir  or  other 
person,  claiming  under  the  deceased  testator  or  intestate,  unless  it  be  oommenced 
within  fire  years  next  after  the  sale ;  excepting  only  that  persons  out  of  the  state, 
and  minors  and  others  under  any  legal  disaoility  to  sue  at  the  time  when  the  right 
of  action  shall  first  aocrue,  may  commence  such  action  within  fire  years  after  the 
remoral  of  the  disability,  or  after  their  return  to  the  state.* 

*  Under  this  section  the  foUowing  decisions  were  applicable: 
An  order  of  sale,  made  by  a  court  baring  authority  to  make  it,  should,  it  is  said, 
remain  final  and  oonclusiye  upon  all  parties  concerned,  until  set  aside,  annulled  or 
rerersed.    It  can  not  be  (questioned  oollaterally .    It  will  protect  a  purchaser,  although 
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PART  VL 

OF  THE  ACCOUNT  AND  COMPENSATION  OF  AN  EXECUTOR  OR  ADMINIS- 
TRATOR;  AND  PROVISIONS  AS  TO  DISTRIBUTION  IN  CERTAIN  CASES. 

Sl58.)  Sec.  CLXI.     Every  executor  or  administrator  sliall,  within  When  ezecntor  or 
^  teen  months  after  having  given  bond  for  the  discharge  of  his  trust,  J^dwlS^t  S 
render  his  first  account  of  his  administration,  upon  oath ;  and  he  shall,  ^ladminiitra. 
in  like  manner,  render  such  Airther  accounts  of  his  administration,  from 
time  to  time,  and  every  twelve  months  thereafter,  and  also  at  such  other 
times  as  may  he  required  by  the  court,  until  the  estate  shall  be  wholly 
settled ;  ^  and  he  may  be  examined  on  oath,  upon  any  matters  relating 

•rroneoosly  and  anadvifedly  made.  Ludlcw't  kein  t.  Johuon  et  al,,  3  Ohio  Rep.  553 ; 
Imtee  of  Ludiow't  hein  r.  Wade,  5  Ohio  Rep.  494.  And,  it  is  eaid,  the  proceedings 
of  a  conrt  of  probate,  in  the  sale  of  lands,  are  strictly  in  rem,  and  not  %n  pereonam. 
If  it  has  jarisdiotion,  its  a^ts  are  binding,  as  against  all  the  world.  A,  OUrir  y. 
Morrie,  9  Ohio  Rep.  18;  and  see  Leaeee  o/PiUehwry  y.  Dugan'e  adm're  M  al,,  9  Ohio 
Bep.  117. 

So,  it  is  said,  those  who  purchase  from  an  administrator  shall,  as  regards  irregnlar- 
itj  in  the  sale,  be  yiewed  with  the  same  fayorable  eye,  as  pnrehasers  are  at  a  sheriff's 
sale.    X«Me«a/A(U/y.  IfeAUwter,  9  0hioRep.  19. 

8o  far  as  the  interests  of  porohasers  are  concerned,  and,  it  seems,  no  farther,  the 
order  for  the  sale  of  decedent's  estate  is  considered  of  equal  yalidity  with  a  judg- 
ment. If,  therefore,  the  court  haye  jurisdiction  of  the  snl^oet  matter,  the  purchaser, 
it  seems,  need  not  look  behind  the  order  of  sale.  Lemee  of  Ludhw'e  kein  y.  Wade,  6 
Ohio  Rep.  494. 

The  title  of  the  purchaser  is  not,  it  seems,  affected,  although  notice  of  the  sale,  as 
required  by  law,  has  not  been  giyen.  Leeeee  of  J^ali  y.  MeAUitier  et  al,,  9  Ohio 
Bep.  19. 

A  court  of  chancery  may  aid  a  deed,  rendered  inoperatiye  by  aocident  or  mistake, 
when  the  grantor  had  power  to  conyey,  and  intended  to  do  so.  But  it  can  not  supply 
a  want  of  power,  nor  giye  effect  to  a  deed,  executed  by  a  person  who  has  neither  » 
title  in  himself  to  convey^  nor  an  authority  to  conyey  from  those  who  haye  thb  tttte. 
Therefore,  a  deed  made  by  an  executor  or  administrator,  under  a  defectiye  order  of 
•ourt,  being  without  authority,  can  not  be  aided  in  a  court  of  chancery.  TUman  y. 
Beam  ei  at,,  2  Ohio  Rep.  383. 

The  power  of  an  administrator  to  sell  real  estate  is  strictly  a  legal  power ;  and  if  »  ' 
nle  be  made,  and  its  yalidity  is  tried  at  law,  and  it  is  determined  that  the  adminis- 
tetor  had  not  power  to  sell,  a  court  of  chancery  can  not  relieye  the  purchaser;  and 
BO  lien  on  the  land,  for  the  purchase  money,  is  created  by  the  fact  that  the  sale  was 
necessary  for,  and  the  proceeds  appropriated  to,  the  payment  of  the  debts  of  the  es- 
tate, and  that  it  was  fairly  made,  for  full  yalue.  Lieby  r.  Parke  et  al,,  4  Ohio  Rep.  495. 
The  purchase  money  can  not,  in  such  case,  be  recoyered  from  the  heirs  of  the  intes- 
tate. Nowler  et  aL  y.  (hit,  1  Ohio  Rep.  519 ;  WitUhrop  y.  Buntmgton  et  vx.,  3  Ohio 
Bep.  327.  But  if  the  heirs  come  into  a  court  of  chancery,  to  <]^uiet  and  disincumber 
their  title  from  the  cloud  created  by  the  yoid  sale  of  the  administrator,  the  court  will 
to  far  compel  them  to  do  equity  as  to  reimburse  to  the  purchaser  the  taxes,  the  com- 
missions and  other  expenses  necessarily  incurred  in  the  payment  of  taxes,  with  inter- 
mit. Nowler  et  al,  y.  u>i<,  1  Ohio  Rep.  519.  These  reimonrsements  will,  in  such  case, 
be  exacted  from  the  heirs,  as  the  terms  upon  which  the  court  will  deeree  a  release  from 
the  purchaser  to  the  heirs ;  for  the  purchaser  could  not  himself  sustain  a  bill  in  chan- 
cery, to  obtain  from  the  heirs  a  reimbursement  of  the  taxes,  eto.,  or  the  expenses  of  » 
partition.     Wmtkrop  y.  BuiOirngton  et  ttx.,  3  Ohio  Bep.  827. 

A  judgment  was  rendered,  and  then  the  judgment  debtor  died.  His  administrator 
made  a  sale  of  the  lands,  subject  to  the  lien  of  the  judgment,  and  the  buyer  pur- 
efaased  with  the  understanding  that  the  lands  should  be  hM  subject  to  the  judgment. 
The  sale  for  other  causes  was,  in  fact,  irregular  and  void.  It  was  held,  that  the  judg- 
ment ereditor  might  proceed,  by  eeiere  faeiae,  against  the  heirs  and  purchasers  in  pos- 
session, to  reyiye  the  judgment,  and  to  have  execution  awarded  against  the  lands* 
Miami  Ex.  Co.  y.  Halley'e  heire,  7  Ohio  Rep.  (part  1)  11. 

'  1 A  creditor  can  not,  at  his  option,  transfer  the  settlement  of  the  estate  of  his  de- 
eeased  debtor  from  the  probate  court  to  a  court  in  chancery*  McDonald  y.  Atem,  1 
Ohio  St.  Rep.  293. 

The  representatiyes  of  an  estate  may  be  so  situated  with  reference  to  interests 
•ought  to  be  eonyerted  into  assets,  that  a  creditor  may  inyoke  the  aid  of  a  court  of 
•quity  to  control  suoh  interests,  and  plaee  them  into  the  hands  of  such  representa- 
tiyes to  be  administered ;  but  equiW  will  go  no  further,  and  leaye  the  settlement  of 
the  estate  to  the  probate  court.    lb.  293. 

Upon  the  decease  of  a  debtor,  his  estate,  real  and  personal,  by  law,  stands  for  th* 
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—lay  to  tzAin.  to  his  acoounts,  the  payments  therem  mentioned,  and  also  tonoliing  any 
iiMd  on  ottth.  property  or  effects  of  &e  deceased)  irtiich  have  come  to  his  hands.^ 
ikooonat  nndared  (159.)  Seg.  CLXII.  When  any  account  is  rendered  by  two  or 
mftj^*^irad  ™^f®  jo^^  executors  or  administrators,  the  court  may,  in  its  cuscretioii, 
upon  oftth  of  one.  allow  the  acoount  Upon  the  oath  of  any  one  of  tiiem. 
Timo  aUowad  to  (160.)  Sso.  CLXIII.  The  time  allowed  by  the  court  to  collect  the 
t^^Sp^!^^  assets  of  the  estate,  shall  not  operate  as  an  allowance  of  ftirther  time 
aooonnt.  to  file  the  accounts,  mentioned  m  the  preceding  sections. 

ifezMotoriuito      (l^^O  ^^^'  CLSIV.    If  any  ezccutor  or  administrator  Shall  fiiil  to 
mayto^oo^^  render  his  accounts,  as  hereinbefore  directed,  he  may  be  compelled  to 
to  do  10,  or  dk-  do  80^^  lu  the- manner  hereinbefore  directed  to  compel  the  return  of  aa 
gft^from       inventory;  and  the  same  proceedings  may  be  had  to  attach  the  party, 
and  to  discharge  him,  and  the  like  revocation  of  the  letters  granted  to 
him  may  be  made,  in  case  of  the  party's  absconding  or  concealing  him- 
self, so  that  no  order  can  be  persoBally  served,  or  of  his  n^lectiiq^  t» 
render  an  account  within  thirty  days  after  being  committed;  and  new 
letters  shall  be  ^raated  with  the  like  effect  and  like  remedies,  as  in 
those  cases.* 

Sec.  CLXV,  CLXVL* 
With  what  «zaoii.      (162.^  Ssa  CLXVII.    Every  executor  or  administrator  shall  b« 
t^^iSfto^!^  chargeable  with  the  amount  of  the  sale  bill,  as  hereinbefore  provided, 
•d>    .  and  also,  with  all  goods,  chattels,  rights  and  credits  of  the  deceased, 

whieh  shall  eome  to  his  hands,  and  which  are  by  law  to  be  adminis- 
tered, although  ^ey  should  not  be  inoluded  in  the  inventory  or  sal* 
bill;  also,  with  all  the  proceeds  of  real  estate,  sold  for  the  payment  <^ 
debts  or  legacies,  and  with  all  the  interest,  *  profit  and  income  that  shall 
in  any  way  come  to  his  hands  from  the  personal  estate  of  the  deceased. 
•  or  de-  (163.)  Seo.  CLXYIII.  No  profits  shall  be  made  by  executors  or 
^  '"^^  administrators,  by  the  increase,  nor  shall  they  sustain  any  loss  by  the 
deereise  or  destmotion,  without  their  fault,  of  anv  part  of  the  estate. 
(164.)  Sec.  GLXIX.    No  executor  or  administrator  shiil  be  ae* 

paTment  of  hif  (onoral  erediton  %VQtt,  and  one  eroAtor  oaa  not,  bj  merior  d&l- 
genoe,  acquire  a  suporior  right  to  ineh  estate.  Ih.  S9S.  See  Watfom  r.  (Mafp*§  Mie 
•<  al.,  8  Ohio  Rep.  243. 

TTnder  the  former  praotioe  a  bill  In  ehaneeiy  eonld  be  rastalDed  at  the  faistanoe  of  » 
creditor,  and  before  judgment,  to  oompel  the  dittribatlon  of  the  estate  of  a  deeedettU 
6ttoh  a  bill  oonld  also  be  filed  hj  a  oreditor  against  the  administrator  of  a  deeeaMi 
partner.  Cfronenor  et  al.  T.  Adm'r  qf  Awtim,  6  Ohio  Bep.  108.  So  a  bill  for  aa  ae* 
eonnt  could  be  sustained  between  executors,  or  betireen  a  sunriting  ezecutcr  and  the 
i^resentatiTe  of  a  deceased  executor.  Aimmt  et  oL  r,  8lher  sf  td,,  S  Ohio  Rep.  217 1 
and  see  P^dan  t.  Adm'r  of  RobU,  8  Ohio  Rep.  227. 

1  See  alie  as  to  the  examination  of  executors,  administrators  and  guardians,  under 
oath  by  probjute  judge,  the  twen^-flrst  section  of  the  act  defining  the  jurisdictioai 
•le.,  of  probate  oourtSi  for  which  see  post  Pbobati  Goubt,  Chap.  92,  sec.  (21). 

s  The  power  ef  proeeeding  by  citation  or  attaohmeat  against  an  administrator  oc 
•xecutor,  fbr  negleot  le  file  his  settlement  accounts,  is  a  neeessaiy  moidau  to  tha 
proper  exercise  of  the  jnrisdietiom  ef  a  eeurt  of  probata.  PhUim  t.  The  StaU,  €U^ 
I  Ohio  St.  Rep.  122. 

But  such  proceeding  is  barred  by  mtek  lapse  of  time^  after  the  deficit  of  an  ad- 
ministrator to  ile  his  settlement  accounts,  as  would  be  suflolent  to  bar  an  aotioa  oa 
t^  adminlstratioB  bead.    /&.  122. 

<  As  to  defense,  oosts,  etc.,  when  suit  Is  brought  on  the  administration  bond  for  ae 
filing  a  final  account,  see  sec.  (247),  of  tMs  Chapter. 

4  Repealed,  60  t.  Stat  88,  sec.  21.  Bee  Pbobatb  Coubt,  Chap.  92,  sec  (20).  tt 
proTided  for  the  notice  of  the  filing  the  accounts,  and  the  term  at  which  accounts  of 
executors,  administrators  and  guardians  should  be  settled. 

BAn  administrator  is  not  chargeable  with  interest  on  money  which  comes  into  his 
hands,  as  the  representattre  of  a  deceased  person,  unless  he  employ  it  in  his  owa 
business,  derive  some  benefit  fh>m  the  loan  of  it,  or  is  guilty  of^ unreasonable  aad 
unnecessary  delay  in  the  settlement  of  his  accounts  with  the  eourt  Cbedk  y  irwm^  f 
Ohio  St.  Rep.  22. 


nottoeflbotexeo- 
vtor  or  sdminls- 
trator. 
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ooantable  for  any  debts,  inYeatoried  as  due  to  the  deceased,  if  it  shall  XxMotornot  nt. 

•^        -         ■  -  — iribli  tx  tad 


appear  to  the  comrt  that  they  remain  uncoUeeted  without  his  fkolt         J^bt 


iU, 


(165.)  Sso.  CLXX.     If  any  executor  or  administrator  shall  neglect  How   ohargMbi* 
to  sell  any  portion  of  the  personal  property  which  he  is  bound  by  law  SUJjSJJ^^jiai. 
lo  sell,  and  retains,  consumes  or  disposes  of  the  same,  for  his  own  bene- 
^t,  he  shall  be  charged  therewith  at  double  the  yalue  affixed  thereto  by 
the  appaisers. 

(166.)  Sbo.  CLXXI.    In  rendering  sudi  account,  ever]j  executor  or  ▼•w*iw  t»  ta 
administrator  shall  produce  vouchers  for  all  debts  and  legacies  paid,  and  S[ff^^  *^ 
for  all  funeral  charges  and  just  and  necessary  expenses,  which  vouchers 
shall  be  filed  with  the  account,  and  they,  together  with  the  account^ 
shall  be  deposited  and  remain  in  the  office  of  tne  clerk  of  the  court. 

(167.)  Sec.  CLXXII.  On  the  settlement  of  an  account  of  an  ex-  JJ^'J^JJJS^^ 
ecutor  or  administrator,  he  may  be  allowed  any  item  of  expenditure^  ( 
not  exceeding  ten  dollars,  for  which  no  voucher  is  produced,  if  such 
item  be  supported  by  his  own  oath  positively  to  the  fact  of  payment, 
specifying  when  and  to  whom  such  payment  was  made,  ana  if  such 
oath  be  uncontradicted;  but  such  allowance  shall  not,  in  the  whole,  ex- 
ceed two  hundred  dollars,  for  payments  in  behalf  of  any  one  estate, 

J  168.)  S«o.  CLXXni.    The  court  may,  if  they  deem  it  expedient  2S^J^ 
proper,  refer  the  account  and  the  exceptions  thereto,  if  any,  to  a  r***^     '^ 
gpeoial  commissioner,  according  to  the  usages  of  courts  of  chancery. 

(169.)  Sso.  CLXXIY.     When  an  account  is  settled  in  the  absence  wimb  and  how 
of  any  person  adversely  interested,  and  without  actual  notice  to  him,  the  ^S^JSwwS^ 
account  may  be  opened,  on  his  filing  exceptions  to  the  account,  at  any  tSnmu 
^me  within  eight  months  thereafter;  and  upon  every  settlement  of  an 
aooount  by  an  executor  or  administrator,  all  his  former  accounts  may  be 
W9  fkr  opened  as  to  oorrect  any  mistake  or  error  therein;  excepting  thai 
any  matter  of  dispute  between  two  parties,  which  had  been  previously 
heard  and  determined  by  the  court,  shall  not  be  again  brought  in  quea- 
tien,  by  either  of  l^e  same  partiea,  without  leave  of  the  court.  ^ 

(ITQ.)  Sso.  CLXXY.  Executors  and  administrators  mav  be  allowed  Oot^^ii^to^ 
the  following  commissions  upon  the  amount  of  the  personal  estate  col-  or  wdn^^ 
leoted  and  aocounled  for  by  them,  and  of  the  prooeeds  of  the  real  eft*  *<*  *>'  «>"*^*'°^' 
tate  sold  under  an  order  of  court  for  the  payment  of  debts,  whieh  shall 
be  received  in  full  oompensation  for  all  their  ordinary  services;'  that      • 
ii  to  say: 

For  the  first  thousand  dollars,  at  the  rate  of  six  per  oentum ; 

For  all  above  that  sxun,  and  not  exceeding  five  thousand  dollars,  at 
the  rate  of  four  per  eentnm;  and, 

For  all  above  five  tiiouBand  dollars,  at  the  rale  of  two  per  oentoofr. 

And  in  bW  cases,  such  further  allowance  shall  be  made  as  the  court  — TvfiMr  dkiw. 
shall  be  considered  just  and  reasonable,  for  their  actual  and  neeessary  ^"^ 
expenses,  and  for  any  extraordinary  servicee, '  not  leipdied  of  an  ex  ^ 

1  Befora  this  act  wm  pasted,  H  wm  said,  that "  the  Mttlement  of  an  Mtste,  In  a 
eonrt  of  probate,  it  an  «b  parts  prooeeding,  prima  fouie  OTidenee  only  of  eoireetneet 
and  binding  no  ririits,  exoept  wnen  made  in  eonforarity  to  law."  Bamk  o/Mmhmgmm 
V.  Catrpmter*§  od«rr»  €iaL,J  Ohio  Bep.  (part  1>,  SI,  71. 

s  Where  the  testator  dlMetedoertaln  legaeies  to  ba  paid  by  hit  ezeontort,  and  de- 
vited  certain  Undt  to  A^  charged  with  the  payment  of  the  legaciot  and  oosts  of  adr 
ministration,  so  £ar  as  ituids  might  be  needed  by  the  exeontors  for  the  payment  of 
the  same,  and  A.  paid  and  took  receipts  firom  the  legatees,  and  Undered  the  amonnt 
of  costs  of  administration  to  the  exeontors,  cxolnsiTe  of  any  per  cent,  on  the  legaoiea* 
It  was  held,  that  in  snoh  case  the  executors  are  not  enUtled  to  a  per  cent,  on  the  leg- 
aeies.  Whether,  howcTer,  seeing  to  the  discharge  of  the  legades  by  the  legateet 
the  exeontors  performed  extraordinary  serrioes  not  in  the  common  course  of  dnty, 
was  held  to  be  a  matter  for  the  consideration  of  tha  probata  eoort  on  tettlamanL 
Wittiama  t.  Wiiliama'  seB*or,  8  Ohio  St.  Bep.  300. 
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* 

— sffMt  of  oom-  ecnior  or  administrator^  in  the  common  coarse  of  his  duty:  Provided, 
pewUOT^prorid-  however,  that  when  provision  shall  be  made  by  the  will  of  the  deceased, 
for  compensation  to  any  executor,  the  same  shall  be  deemed  a  fnll  sat- 
faction  for  his  services,  in  lieu  of  his  aforesaid  commissions,  or  his  share 
thereof,  unless  he  shall,  by  an* instrument  filed  in  court,  renounce  all 
claim  to  such  compensation  giy^n  by  the  will. 
WbMiezMmtoror      (171.)  Seo.  CL!XXVI.     When  an  executor  or  administrator  has 
pfS'^m^Smaj  paid  or  delivered  over  to  the  persons  entitled  thereto,  the  money  or 
^^MeSSSed  **"  ^*^®'  property  in  his  hands,  as  required  by  the  order  of  distribution, 
SSnrto,  how  he  or  Otherwise,  he  may  perpetuate  the  evidence  of  such  payment  by  pre- 
SJJi^l^Jf"  *^  senting  to  the  court,  within  one  year  after  such  order  was  made,  an  ac- 
count of  such  payments,  or  the  delivery  over  of  such  property ;  which, 
being  proved  to  the  satisfaction  of  the  court,  and  verified  by  the  oath 
of  the  party,  shall  be  allowed  as  his  final  discharge,  and  ordered  by  the 
court  to  be  recorded;  and  such  discharge  shall  forever  exoner&te  the 
party  and  his  sureties  from  all  liability  under  such  order,  unless  his 
account  shall  be  impeached  for  fraud  or  manifest  error.  ^ 
Moimbeioiifiiig      (172.)  Seo.  CLXXYII.    If  any  sum  of  money,  directed  by  a  de- 
StaSijtobi  to-  ®'®®  ^'  order  of  the  court  to  be  dustributed  to  heirs,  next  of  kin,  or 
dhow,   legatees,  shall  remain  for  the  space  of  six  months  unclaimed,  the  execu- 
tor or  administrator  who  was  ordered  to  pay  over  the  same,  may,  by 
order  of  the  court,  invest  the  same  in  stocks,  or  loan  the  same  on  bond 
and  mortgage,  as  the  court  shall  direct,  to  accumulate  for  the  benefit  of 

1  Ai  to  a  foit  ftgainit  an  adxninlBtrator  by  a  diitribatee,  after  settlement:  Admlnit- 
traton  were  sued  in  an  action  of  aesumpait,  by  the  heirs  of  the  deoedent,  for  the  bal- 
ance due  after  settlement  of  the  estate.  The  plaintiffs  described  themselres  as  "  chil- 
dren of  John  Waldsmith,  deceased,  and  heirs  of  Oliristian  Waldsmith,  deceased,"  and 
saed  and  declared  against  the  defendants  as  administrators,  for  money  had  and  re- 
ceived after  the  decease  of  the  intestate,  and  for  the  balance  in  their  hands  after  set- 
tlement of  the  estate.  It  was  held :  1.  That  it  was  not  necessary,  in  such  action,  to 
pae  the  defendants  as  administrators ;  for,  although  their  liabili^  arose  from  their 
acts  as  such,  yet,  they  were  responsible  in  their  individnal  characters.  S.  Naming 
them  as  administrators  was  merely  descriptive  of  the  persons  saed,  and  might  be 
treated  as  surplusage,  or  as  intended  to  show  the  nature  and  origin  of  their  liability, 
and,  therefore,  the  plaintiffs  should  hare  judgment  against  them  Indiridnally,  ana 
not  against  the  assets  of  the  estate.  3.  Plaintiffs  who  claim  as  heirs  must  aver  and 
prove  how  they  are  heirs.  4.  The  distributees  can  not  join  in  an  action  for  their 
proper  share  in  an  estate.     WcMnMih  v.  TfoAiraitfA,  2  Ohio  Bep.  156. 

Where  an  executor  or  administrator,  after  final  settlement,  distributes  the  balaaoe 
In  his  hands  to  a  part. only  of  the  distributees,  such  distribution  will  not  avail  him 
against  the  claims  of  such  distributees  as  have  not  received  their  share.  JVMiev  v. 
Qard,  20  Ohio  Rep.  310. 

Where  one  of  two  executors  or  administrators  lias  in  his  hands  the  balance  re- 
maining for  distribution,  an  action  may  be  maintained  agidnst  him,  without  joining 
his  co-executor  or  administrator.    Ih,  310. 

Where  an  estate  has  been  fully  settled,  and  all  the  moneys  in  the  hands  of  the  ad- 
ministrator have  been  paid  over  in  purtftuance  of  an  order  of  court,  should  a  will  ba 
discovered  and  proved  subsequently  to  such  settlement,  the  executor  can  not  compel 
the  former  administrator  to  account  for  the  money  or  property  by  him  received  and 
paid  over.  If  in  such  case  the  executor  bring  suit  against  the  administrator  .for  such 
money  or  property,  the  record  of  said  order  of  court  may  be  given  in  evidence  by  the 
administrator  to  prove  the  payment,  although  the  executor  was  not  a  party  to  the 
proceeding  in  which  the  order  was  made.  BarhaUo*§  admW  v.  Emerick  tt  oL,  18  Ohio 
Rep.  268.  That  such  record  was  competent  evidence  was  held  also  in  jffrown  v.  Wia- 
ston^.    76.67. 

Whoro  a  married  woman,  domiciled  in  Ohio,  dies  intestate,  leaving  children,  and 
her  surviving  husband  afterward  obtains  letters  of  administration  upon  her  estate, 
fh>m  the  orphan's  court  of  Pennsylvania,  and  bv  means  thereof  acquires  possession 
of  her  personalty  in  that  state,  and  there  files  his  accounts  and  vouchers  for  settle- 
ment in  the  proper  court,  which  are  referred  to  an  auditor,  and  a  report  made  Uereon, 
to  which  the  children  and  heirs  of  the  deceased  appear  and  file  exceptions;  a  suit  can 
not  be  maintained  in  this  state,  by  such  children  and  heirs  of  the  intestate,  for  dis- 
tribution of  the  money  so  held  by  the  administrator,  while  the  settlement  account 
and  exceptions  are  pending,  and  the  amount  for  distribution  is  undetermined.  Ad' 
mm§  V.  Adamt,  7  Ohio  St.  Bep.  83. 
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tbe .persons  entitled  thereto;  and  Bucb  investment  sliall  be  made  in  the 
name  of  the  clerk  of  the  court^^  for  the  time  being,  and  shall  bo  subject 
to  the  order  of  the  said  clerk  cmd  his  aucceuars  in  office}  as  hereinaiter- 
provided;  and  the  person  making  snch  investmedt  shall  file  in  the 
olerlc's  office  of  the  court  a  memorandum  thereof,  with  the  original 
certificates)  or  other  evidence  of  title  thereto,  which  shall  be  allowed 
as  a  sufficient  voucher  for  such  payment^  under  the  said  order  or 
decree.  

(173.^  S«o.  CLXXVm.  Wh«i  the  person  entitled  to  the  money  ^^  wSI^LJ! 
invested  shall  satisfy  the  court  of  his  right  to  receive  the  same,  the  ^tobeptidirm! 
court  shall  cause  it  to  bejpaid  over  and  truisferred  to  him. 

(174.)  Seo.  CLXXIX.  The  cUrk  of  the  eaurt^  with  whom  such  ^•^jJ.^^.JJ: 
certificates  or  evidence  of  title  are  deposited,  for  the  time  being,  and  his  keeping  or'  eri- 
sureties,  shall  be  responsible  for  their  safb  keepine  and  application,  as  ^^^^  ^ 
provided  in  the  two  preceding  sections  of  this  act.  eyt. 

(175.)  Sec.  CLXXX.     When  the  intestate  shall  not  have  left  any  Anumnt  of  per- 
legitimate  child,  heir  of  his  body,  the  widow  shall  be  entitled  to  all  the  ^„  ^^  ^ 
personal  estate,  as  next  of  kin,  which  shall  be  subject  to  distribution  entitled,  m  dii- 
upon  settlement  of  the  estate ;  and  if  the  intestate  shall  have  left  such      °^' 
child,  the  widow  shall  be  entitled,  upon  distribution,  to  one  half  of  any 
sum  not  exceeding  four  hundred  dollars,  and  to  one  third  of  the  residue 
of  the  personal  estate  subject  to  distribution 

PART  vn. 

OF  BXnTS  ON,  Ain>  OTHIB  PnOCESDINOS    RELATING   TO   THE   ADMIN- 
IBTEATION  BONDu* 

(176.)  Sec.  CLXXXI.  K  any  executor  or  administrator  shall  un-  whra^^ifldtfatei 
reasonably  delay  to  raise  money,  by  collecting  the  debts  and  effects  of  ''~'~  '^^ 
the  deceased,  or  by  selling  the  real  estate  if  necessary,  and  if  he  can 
obtain  an  order  therefor,  or  shall  neglect  to  pay  what  he  has  in  his 
hands;  and  if,  in  consequence  of  su<m  delay  or  neglect,  the  estate  of 
Uie  deceased  shall  be  taken  in  execution  by  any  of  his  creditors,  it 
shall  be  deemed  unfEuthful  administration  in  such  executor  or  adminis- 
trator, and  he  shall  be  liable  on  his  administration  bond  for  all  damages 
occasioned  thereby. 


•dintnlitration 
shall  be  prtraiMd. 


(177.)  Sec.  OLXXXII.    After  a  creditor  is  entitled  by  law  to  the  when^mdttor^^ 
payment  of  his  debt,  fVom  the  executors  or  administrators,  and  the  SSjstinlkm^ 
amount  of  the  claim  has  either  been  admitted  to  be  just  or  allowed  by  ^'^"^ 
them,  or  has  been  ascertained  bv  judgment  or  award  against  them,  or 
by  an  order  of  distribution,  the  bond  given  by  them  for  the  discharge 
of  their  trust,  may  be  put  in  suit  by  such  creditor,  if  the  executors  or 
administrators  shall  neglect,  upon  demand  made  by  such  creditor,  to 
pay  such  claim.* 

1  At  the  probate  comt  hM  no  derk,  but  the  jadge  himself  acts  m  his  own  clerk,  un- 
der the  constitution  and  laws  now  in  force,  the  clerk  of  the  court  of  common  pleas  is 
still,  it  would  seem,  the  person  in  whose  name  inrestments  must  be  made  under  the 
above  sections. 

i  Bonds  of  executors  and  administrators,  taken  before  this  act  took  effect,  must  be 
prosecuted  under  the  laws  in  foree  when  they  were  entered  into.  MeCfovmey  t.  Ths 
State,  20  Ohio  Rep.  93. 

An  executor's  bond,  describing  the  testator  as  Jamee  L.  Findley,  can  not,  by  parol 
eridence,  be  made  applicable  to  the  estate  of  Joeenh  L.  Fipdlej,  as  against  the  sure- 
ties in  the  bond.  Tne  reason  is,  that  the  undertaking  of  a  surety  can  not  be  extended 
beyond  the  term«  of  the  contract  into  which  he  has  entered.    Jb,  98. 

s  Sections  183,  ISS  and  184  as  originally  numbered  hare  reeeired  the  following  con- 
ftmetion : 

The  only  eases  in  which  a  tr^dUor  is  permitted  to  prosecute  the  bond  of  an  exeos- 
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When  kgatet  or      (178.)  Sso.  CLXXXIII.     Such  soit  m&j  also  be  iMronght  bj  » 
•m^Sttraon."^^     lagatee,  after  he  shall  be  entitled  t»  the  payment  of  hie  legacy,  aad  by 
the  widow,  or  other  distributee,  to  recover  his  or  her  share  of  the  per- 
sonal estate,  after  an  etrder  of  the  ooort,  asoertaiBing  the  amount  doe 
tx>  him  or  her,  if  the  execmteor  or  adnniifltratoir  ehall  neglect  to  pay  die 
aaaie  when  demanded.^  > 
whra  «>«rt  nuqr      (179.)  Sso.  GLXXXIY.    When  ili  riiall  appear  to  the  coort,  on 
M%^^t.  \  ^  the  representation  of  any  person  interested  in  the  estate  of  any  de- 
ceased testator  or  intestate,  wat  the  ezeoutor  ov  admhuBtrator  has  failed 
te  poEform  his  duty,  in  any  other  pasticiiiar  than  ihoae  above  specified 
in  the  two  preceding  seotions,  the  court  may  auUioriie  any  creditor^ 
next  of  kin,  lagatee,  administrator  de  bonu  turn,  or  ether  person  ag- 
grieved by  such  maladministraitioni,  to  bring  a  suit  on  the  bond.' 
uwiifttooiiitnid      (180.)  Sio.  CU^XY.    Sneh  suit  shall  be  brought  in  the  eoxxA 
tobftora^'"'*  in'v^hich  the  ]H>nd  la  &\t^  ekfter  itt  the  mode  directed  ^  ^  act  eniUkd 
''on  ad  pointing'  out  the  manner  in  fohich  amis  may  be  proeeciUed  on  /Ae 
honek  of  exeeUttarty  admiiimtra;6oT9i  and  cyfieers^"  or^  it  auty  be  pvoseeuted 
by  hill  in  chancery^  in  the  name  of  Ibe  person  en4itied  to  an  action  os 
the  same;  and,  in  either  ease,  the  prooeetdings  shall  ccnfoim  to  the  pro* 
vinons  of  this  aet,  as  hereinafter  provided.^ 

tor  or  administrfttor,  are  prescribed  in  the  lS2d  and  I84th  seotions ;  the  18Sd  seotioa 
ftimiehing  the  same  remedy,  on  the  same  terms  as  those  prorided  by  section  182,  t« 
any  legatee f  widow,  or  other  dietributet.    State  y.  Chitting,  2  Ohio  St.  Rep.  1. 

The  absolate  right,  without  leave  of  ooort,  to  take  the  remedy  giren  by  sections 
182  and  183,  is  conferred  by  law  ;  the  reoorery  is  had,  and  the  execution  issnes,  for 
tiie  m1«  beneit  of  tlie  party  entitled  to  use  the  sections  last  named.  The  party  olaim- 
ing  such  jremedy  under  sections  182  aad  183,  must  allege  and  prore  his  right  to  a  sua 
determinate  and  certain,  liquidated  by  allowance,  judgment,  or  award.    lb,  1. 

If  the  estate  be  insolyen^  before  ench  suit  on  die  bond,  there  nniet  be  an  order  of 
distribution,  ascertaining  the  exact  sum  to  which  the  claimant  is  entitled,  pro  rata* 
Ib.l. 

In  any  such  ease,  in  addition  to  proof  of  liquidation  or  aeeertainmenty  it  must  ba 
shown  that  there  has  been  demand  of  payment  (  Wowieon  v.  The  State,  17  Ohio^  Rep. 
161),  and  this  after  the  creditor  "  is  entitled  by  law  to  the  payment  of  his  debt,"  ao- 
coraing  to  the  order  of  payment  prescribed  in  the  83d  section.    lb.  2; 

Whererer,  consistently  with  the  allegatioiit  in  a  dedaratlom,  it  appears  that  tha 
executor  may  or  mag  not  have  received  assets,  applicable  to  the  payment  of  the  ^ar> 
ticular  debt  demanded,  the  court,  on  the  question  of  sufficiency  in  the  declaration^ 
will  construe  it  most  strongly  ag^ainst  the  pleader,  and  say  the  executor  did  not  ra- 
ceire  assets,  so  applicable.    Tb,  2. 

It  is  not  a  fair  construction  of  the  law,  that  tiM  mere  breach  of  the  executor's  bond 
makes  him  and  his  sureties  liable  to  its  penalty  for  all  the  debts  of  the  estate,  irre- 
spective of  how  much  they  may  exceed  the  property  in  his  hands ;  it  is  only  where 
the  ezeoator  has  received  aeeett  i^mUeable  to  a  liquidated  dalm,  which,  on  deiand, 
he  refuses  to  apply,  that  a  case  can  be  made  under  section  182.     lb,  2^ 

Sureties  are  never  to  be  visited  with  penalties,  and  their  liability  is  never  to  be  ex- 
tended beyond  the  strict  letter  of  the  obligation  into  which  they  have  entered.    Ih,  2. 

The  182d,  183d,  and  164th  sections  provide  a  remedy  for  every  breach ;  the  two 
first  named  giving  remedies  without  leave  of  the  eourt,  and  for  the  sole  benefit  of  the 
party  resorting  to  them ;  while,  on  the  other  hand,  the  184th  provides  a  remedv,  with 
leave  of  the  court,  and  for  the  benefit  of  all  interested  in  the  estate,  for  any  breach 
whatever,  other  than  those  contemplated  in  sections  182  and  183.    Ib^  2. 

When  it  appears  that  such  leave  of  the  proper  court  has  been  granted,  and  oiqf 
breach  other  than  those  contemplated  in  sections  182  and  183  is  assigned,  a  case  is 
made ;  and  the  supreme  court,  under  the  presumptions  allowed  in  favor  of  such  ac- 
tion by  a  competent  court,  could  not  say  that  a  suit,  based  on  such  action,  is  impro- 
per to  be  maintained,     lb,  2. 

1  See  also  sec.  (280)  to  (290)  of  this  Ohapter,  as  to  proceedings,  etc.,  against  exeoa- 
tor  or  administrator  by  creditors,  distributees,  etc.,  after  settlement. 

2  See  note  3  preceding  page. 

3  The  act  referred  to  is  repealed.  See  Ooni,  title  20.  See  also  Com,  see.  (e04-6)f 
(^0)» 

4  The  following  references  to  decisions  and  prior  statutes,  in  relation  to  suits  vp<Ni 
the  bonds  of  exeoutora  and  administrators,  may  be  here  properly  noted. 

Where  suit  was  brought  on  the  bond,  the  fact  of  a  deoaatavit  by  the  administrator 
•oald  not  be  put  inissusi  and  then  first  established  in  that  action.    Stewart  etoLr, 
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(181.)  Sec.  CLXXXVI.    K  snok  suit  is.  brought  at  law,  and  it  ^owoonrtto 
sludl  appear  that  the  condition  of  the  bond  has  been  broken^  the  court  ^^  JS^*^^ 
shall  award  ezecntion  in  manner  following:  broai^tat  lam. 

First:  J£  the  action  is  brought  for  the  benefit  of  a  creditor,  execu- 
tion shall  be  awarded  in  his  name,  for  the  amount  due  to  him,  upon  the 
order  of  distribution  or  otherwise : 

Secondly :  K  it  is  brought  for  the  benefit  of  a  legatee,  the  widow, 
or  other  distributee,  a  like  execution  shall  be  awarded,  in  his  or  her 
name,  for  the  amount  due  to  him  or  her,  according  to  the  order  of  dis- 
tribution, or  by  the  terms  of  the  will : 

Thirdly:  If  it  is  brought  ftur  any  other  breach  of  the  condition  of 
the  bond,  execution  may  be  ordered  in  the  name  of  the  state,  for  the 
full  value  of  all  the  estate  of  the  deceased,  that  i^all  hare  come  to  the 
hands  of  the  executor  or  administrator,  and  for  which  he  shall  not  sat- 
is&ctorily  account,  and  for  all  such  damages  as  shall  have  been  occa- 
sioned by  his  neglect  er  maladministration : 

Fourthly:  If  there  be  two  or  more  persons  for  whose  use  the  execu- 
tion is  to  be  awarded,  as  provided  in  tiiis  section^  a  separate  execution 
shall  be  issued  for  the  sum  due  to  each  of  them : 

Fifthly:  The  execution,  in  every  case,  shall  include  the  costs  of 
suit,  as  well  as  debt  or  damages;  and  if  there  is  more  than  one  ex- 
ecution, the  amount  due  for  costs  shall  be  equally  divided  between 
them. 

(182.)  Sbo.  CLXXXVII.  All  moneys  received  on  an  execution  JJ^^^jJJ*^ 
issued  as  aforesaid  (unless  the  execution  be  awarded  for  the  use  of  ootioB«»te  i!«ul 
a  legatee,  creditor,  or  widow,  or  person  next  of  kin,  as  provided  in  the 
first,  second  and  fourth  subdivisions  of  the  preceding  section),  shall  be 
paid  over  to  rightful  executor  or  administrator,  other  than  the  execuUnr 
or  administrator  sued,  and  shall  be  assets  to  be  administered  according 
to  law. 

Trtaawrer  of  Ckampaioh  Oowtiiff  4  Ohio  B<p.  98 ;  j^rmimMr  of  Mwlgomer^  Oomn^  v. 
Kemp,  5  Ohio  Rep.  240. 

In  ft  sait  apon  an  adminiBtration  bond,  if  the  plaintiff  claimed  as  heir,  he  wat 
boond  to  show  in  the  deehmtioa,  how  he  made  himself  so,  timt  his  rigbta  might  ja- 
dieiaUy  appear  to  the  oooft,  and  thst  ^e  proportion  of  the  esUte  due  to  him,  might 
be  ftsoertained.     Treaturer  of  Pudcawa^  Oonnty  y.  Hall,  3  Ohio  Bep.  226. 

Where  a  remored  administrator  had  settled  with  the  oonrt,  and  the  balance  in  hit 
hands  was  aseertalned,  it  was  held,  that  soit  might  be  sntained  against  his  svretiesy 
withont  first  obtaiaiBg  a  separate  |«dgment  agakist  him.  In  snoh  suit,  it  was  held 
nnneeessary  to  aver,  that  the  remored  administrator  had  notioe  of  his  soeoessor's  ap- 
pointment, as  the  removal  and  appointment  were  indioial  proceedings,  which  all  par- 
ties connected  with  the  transaetion,  were  bonnd  to  nonce,  ^rwannmr  of  FnmkHn 
Oomtty  T.  McEhmm  et  a/.,  5  Ohio  Bep.  201. 

Prior  to  the  act  of  March  1, 1834  (32  v.  Stat.  36:  Cnrwen,  140),  a  suit  on  the  ad- 
ministration l)ond  conld  not  be  sustained  by  the  heir,  until  the  administrator's  accounts 
were  settled  witii  the  oovrt,  or  the  plaintiff 's  right  established  by  a  judgment  against 
the  adndnietrator.  IWoMirw  of  IHehaway  09^  v.  Hmll,  3  Ohio  Bep.  237 ;  Stewart  v. 
CkapUn,  4  Ohio  Bep.  98 ;  Treotmrm-  of  Montgomery  Ooun^  v.  Kemo,  6  Ohio  Bep.  240; 
8kUe  V.  Humphrewe,  7  Ohio  Bep.  (part  1),  223  ,*  nor,  it  seems,  eoold  a  creditor  sue  until 
his  claim  was  adjusted  bv  a  judgment,  etc.    lb. 

Under  the  above  mentiened  act,  however,  of  March  1, 1834,  suit  could  be  sustained 
upon  the  bond  after  liquidation  of  the  claim  or  admission  by  the  administrator.  82 
V.  Stat.  36;  StaU  v.  Hwmphreye,  7  Ohio  Bep.  (part  1),  223. 

In  an  action  of  debt  on  an  aidministrator's  bond,  brought  under  said  act  of  March 
1, 1834,  it  was  necessary  to  arer  in  the  declaration  a  demand  upon  the  administrator 
for  payment,  or  sufficient  matter  of  excuse  for  not  having  made  such  demand.  The 
general  averment  of  demand,  Ueet  eepiue  requieitut,  is  sufficient  upon  general  demurrer, 
but  not  upon  special  demurrer.    Slate  for  uee,  etc.  v.  Oowlee  etal.,b  Ohio  St.  Bep^  87. 

By  the  act  of  March  14, 1837  (86  v.  Stat.  68),  an  undeflned  laUtude  was  given  cred- 
itors and  dutributees  to  sue  the  administration  bond,  in  case  the  time  for  settlement 
had  expired,  and  the  executor  or  administrator  had  removed  out  of  the  state,  or  his 
place  of  residence  was  unknown. 

The  two  above  mentioned  statutes  were  repealed,  saving,  «to.,  by  (240)  section  of  the 
act  to  which  this  note  is  appended. 
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Fzooe«diiigi  in  (183.)  Seo.  CLXXXVIII.    If,  after  awarding  execution,  as  here- 

SISch*of ^condT  inbefore  provided,  the  executor  or  adminintrator  shall  commit  a  new 

tion  of  bond.        breach  of  the  condition  of  the  bond ;  or  if  any  creditor,  next  of  kin, 

legatee,  or  other  person  interested  in  the  estate,  shall  have  a  claim  for 

further  damages,  on  account  of  any  neglect  or  maladministration  of  the 

executor  or  administrator,  a  scire  facias  on  the  original  judgrMjU  may  he 

issued  in  like  manner  as  is  provided  by  (he  act  entitled^  "  an  act  pointing 

ottt  the  manner  in  which  suits  may  he  prosecitUd  on  the  honds  of  executors^ 

administrators  and  officers  ;"  and  eocecution  may  he  avoarded  as  herembe- 

fore  provided} 

Snitf  m«j be  G^)  ^^^-  CLXXXIX.     Instead  of  proceeding  at  law,  in  any  of 

JgJJigjV  ^*^  the  suits  authorized  by  the  preceding  sections  of  this  act,  the  creditor, 

the  court  of  com-  widow,  ucxt  of  kin,  legatee,  or  other  person  interested  in  the  estate, 

■Mtt  pi«M ;         niay  bring  their  said  suit  upon  the  chancery  side^  of  the  court  of  com 

mon  pleas,  which  issued  the  letters  testamentary  or  letters  of  adminis  • 

tration,  making  the  executor  or  administrator  and  his  sureties,  or  their 

--Pirtiei  th«i«to.  legal  representatives,  or  such  of  them  as  can  be  reached  by  the  process 

of  the  court,  parties  defendants. 
Penoni  baring         (185.)  Ssc^  CXC.    If  any  of  the  heirs,  devisees,  legatees,  widow, 
reSwLgMJetf,*^  or  next  of  kin,  are  liable  to  the  action  of  the  complainant  to  such  bill, 
tobemadepartiat  on  accouut  of  assets  having  come  to  their  hands,  he  may  also  make 
to  the  biiL  them  parties  defendants  to  such  bill,  or  as  many  of  them  as  are  within 

the  reach  of  process  in  chancery. 
Qneitiona  maybe      (186.)  Seo.  CXCI.     In  such  suit  in  chancery,  the  court  may  deter* 
djtormjned  bj  a  mine,  by  the  verdict  of  a  jury,  if  either  party  require  it,  any  questions 

'  that  may  arise  in  such  suit,  properly  cognizable  at  common  law. 

Deoiee  of  tba  (l^^.)  Seo.  CXCII.     The  court  may,  if  it  shall  appear  that  the  con- 

'  dition  of  the  bond  of  the  executor  or  administrator  has  been  broken, 

make  an  order  or  decree,  in  pursuance  of  the  one  hundred  and  eighty- 
sixth  and  one  hundred  and  eiehty-seventh  sections  of  this  act,  or  they 
may  finally  adjust  and  settle  the  estate,  in  whole  or  in  part,  according 
to  the  practice  and  rules^  of  proceeding  in  courts  of  chancery  in  like 


ooort. 


(188.)  Sso.  CXCIII.    K,  upon  the  hearing  of  such  suit  in  chancery, 

the  court  shall  be  satisfied  that  the  complainant  is  entitled  to  a  decree 

against  the  parties  defendants,  who  are  heirs,  next  of  kin,  devisees  or 

legatees,  or  against  the  widow  of  the  deceased,  under  the  provisions  of 

the  ninth  part  of  this  act,  they  may  proceed  accordingly  to  render  a 

decree  in  the  premises. 

New  breach  of      (189.)  Seo.  CXCI V.    If,  after  such  decree  in  chancery,  the  execu  • 

condition  of  bond,  tor  or  administrator  shall  commit  a  new  breach  of  the  condition  of  this 

tot^^^tTme  bond,  or  if  any  creditor,  next  of  kin,  legatee,  or  other  person  interested 

new  biiL  in  the  estate,  shall  have  a  claim  for  farther  demands,  on  account  of  any 

neglect  or  maladminbtration  of  the  executor  or  administrator,  a  bill, 

in  the  nature  of  a  supplemental  bill,  may  be  filed  upon  the  chancery 

side  of  the  court,  in  fixe  manner  as  is  provided  for  the  commencement 

of  the  original  suit;  and  the  court  may,  thereupon,  make  the  like 

orders  and  decrees,  and  in  like  manner  as  might  have  been  done  in  the 

original  suit. 

in  snit  on  bond,      (190.)  Seo.  CXCV.    When  suit  is  brought  upon  the  administra- 

SSimaSSeevi?  ^^^^  bond,  at  law  or  in  chancery ^^  by  a  creditor  whose  claim  has  been 

dence  onij  cf'ita  allowed  or  admitted  by  the  executor  or  administrator,  such  allowance  or 

juatiee.  admission  shall  be  prima  fade  evidence  only  of  the  validity  and  justice 

of  such  claim;  and  the  executor  or  administrator,  or  other  defendants, 

1  The  act  referred  to  is  repealed :  see  Oodk,  title  20 ,-  see  aUo  Codi,  aeo.  (5M). 
SSee  CoDi;  seo.  (504-5),  (506). 
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may,  in  the  suit  upon  the  administration  bond,  contest  the  same,  and  — Howmcb 
the  court  may  determine,  by  the  yerdict  of  a  jury,  if  either  party  re-  ^^"^•f**** 
quire  it,  the  amount  or  justice  of  the  claim ;  and  if  neither  party  re- 

3uire  a  jury,  the  court  shall,  by  reference  to  a  master  or  otherwise, 
eoide  upon  the  claim. 

(191.)  Sko.  CXCVI.    Whenever  the  sureties  in  any  bond  of  any  wh«nii«w«dmiii- 
«zeoutor  or  administrator  shall  be  insufficient,  the  court,  on  the  petition  JJ^lJ?  ^^^  ^ 
of  any  person  interested,  and  after  notice  to  the  principal  in  the  bond, 
if  his  place  of  residence  be  known,  may  require  a  new  bond  to  be 
given,  with  two  or  more  sufficient  sureties. 

(192.)  Sbo.  CXCYII.    Any  surety  in  the  bond  of  an  executor  or  wh«n  and  how 
administrator  may,  at  any  time  after  the  expiration  of  six  years  from  ^%^  dlLciu^ 
the  date  of  the  bond,  upon  his  petition,  be  discharged  from  all  further  ^^ 
responsibility  upon  such  bond,  if  the  court,  after  due  notice  to  all  per- 
sons intarested,  shall  think  it  reasonable  and  proper  to  discharge  him; 
and  the  principal  shall  thereupon  give  a  new  bond,  with  two  or  more 
sufficient  sureties. 

(193.)  Sec.  CXOYIII.    When  a  new  bond  shall  be  required  as  LiAbmtj  of  prior 
above  provided,  the  sureties  in  the  prior  bond  shall,  nevertheless,  be  »»»•«•. 
liable  for  all  breaches  of  the  condition,  committed  before  the  new  bond 
shall  be  approved  by  the  court. 

(194.)  Sbo.  CXUIX.    If,  in  the  cases  specified  in  the  three  preoed-  ir  bond  not  gir. 
ing  sections,  the  principal  shall  not  give  such  new  bond,  within  such  ?Si  ftSi^tenST*' 
time  as  shall  be  ordered  by  the  court,  he  shall  be  removed  from  his 
trust,  and  some  other  person  may  be  appointed  in  his  stead,  as  the  cir- 
cumstances of  the  case  may  require. 

(195.)  Seo.  CG.    If  any  executor  or  administrator  shall  waste,  or  whanexocotoror 
uniaithMly  administer  the  estate,  the  court  granting  the  letters  may,  ^f^^^T^  £• 
if  they  think  fit,  on  the  application  of  any  surety  in  the  administration  SmnitytofOM^. 
bond,  order  such  executor  or  administrator  to  render  an  account,  and 
to  execute  to  such  surety  a  bond  of  indemnity,  with  surety  or  sureties 
approved  of  by  the  court;  and  upon  neglect  or  reftisal  to  execute  such 
bond  of  indemnity,  within  the  time  ordered  by  the  court,  they  may 
remove  him,  and  revoke  his  letters  testamentary,  or  letters  of  acuninis- 
tration,  and  appoint  another  administrator  in  his  place. 

PART  vm. 

or  PBOOSEDINQS  WHBN  THE  ESTATE  OF  DECEASED  PEBSONS  IS 
INSOLVENT. 

(196.)  Sbo.  COL    When  it  shall  appear  to  the  court,  from  the  rep-  whennertatoii 
resentation  of  an  executor  or  administrator,  that  the  real  and  personal  SjSt^S^^oint 
estate  of  the  deceased  will  probably  be  insufficient  for  the  payment  of  oonun^jrfMiew  to 
his  debts,  the  court  may,  if  they  tmnk  fit,  appoint  two  or  more  fit  per- 
sons to  be  commissioners  to  receive  and  examine  all  claims  of  creditors 
against  the  estate  of  the  deceased,  and  return  to  the  court  a  list  of  all  — wiw  than  bo 
the  claims  that  shall  have  been  laid  before  them,  with  the  sum  that  they  '^^'^ 
shall  have  allowed  on  each  claim;  and  the  commissioners  before  enter- 
ing on  the  duties  of  their  office,  shall  be  sworn  to  the  faithful  discharge 
thereof. 

(197.)  Seo.  CGII.    The  commissioners  of  insolvency  shall  appoint  oominiMtonon  tt 
convenient  times  and  places  for  their  meetings,  to  receive  and  examine  gj^^J^^ 
the  claims  of  creditors;  and  shall  give  notice  thereof,  by  causing  notifi- 
cations to  be  posted  up  in  some  public  places  in  the  township  in  which 
the  deceased  last  dwelt,  or  in  sucn  other  manner  as  the  court  aforesaid 
having  regard  to  situation  of  the  creditors  of  the  estate,  may  order. 
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•ikmvd  ftr  (198.)  Smc,  CCIII.  Tlie  period  of  six  monibs,  after  the  appoint 
^S^^pSfT^  Bient  of  the  cominiBsioners,  gluJl  be  allowed  to  the  creditors  to  present 
their  ciaimi.  and  proYO  their  claiois;  aiid  the  court  may  allow  such  farther  time  for 
^ia  purpose,  not  to  exceed  eighteen  months  from  the  date  of  the  eon- 
mission,  as  they  may  think  necessary,  according  to  the  circumstances 
^"^ufoSSL***  of  the  case  5  aiid,  at  the  expiration  of  the  time  for  the  pro^  of  debts, 
"^  the  commissioners  shall  make  their  report  to  the  court  by  filing  the 

same  in  the  office  of  the  clerk  ihereqf,^ 
^SSSS?  ^Mi.      (-^^^"^  ^^^  CCIV.    If,  at  the  return  of  the  list  of  claims  against  the 
•onttogent  estate,  made  out  by  the  commissioiiers  as  hereinbefore  provided,  or 

made  out  by  die  exeeutor  or  admiuistrator,  as  hereinafter  provided,  any 
person  shall  be  liable  as  a  surety  for  the  deceased,  or  shall  have  any 
other  contingent  claim  against  his  estate,  which  could  not  be  proved  as 
a  debt  under  the  commissioii,  i^n  the  presentation  and  proof  th^^of 
before  the  courts  they  shall,  in  ordering  a  dividend,  leave  in  the  hands 
of  the  executor  or  administrator,  a  sum  sufficient  to  pay  to  sudli  eoutin- 
gent  creditor,  a  proportion  equal  to  what  shall  then  be  paid  to  the  other 
creditors^ 


(20a.)  Sco.  GCV.  That  if,  at  any  lime  within  four  years  after  the 
date  of  the  administration  bond^  such  oontiogeut  debt  sliall  become  ab- 
solute, it  may  be  allowed  by  the  court,  if  not  disputed  by  the  executor 
or  administeator ;  and^  if  disputed,  may  be  proved  before  the  commis- 
sioners  already  appoiated,  or  others  to  be  appointed  by  the  coort^  in 
like  manner  as  if  presented  before  the  first  return  of  the  Ust  of  elaiBiB 
against  Ae  estate. 

(201.)  Sec.  CCYI.  Upon  the  aUowanee  <tf  such  claim,  the  <mditer 
shall  be  entitled  to  a  dividend  thereon,  equal  to  what  shidl  have  been 
paid  to  the  other  creditors,  so  &r  as  the  same  can  be  paid  without  dis- 
turbing  the  former  dividend ;  and  if  his  claim  shall  not  be  inally  es- 
tablished, or  if  the  dividend  due  to  him  shall  not  exhaust  the  assets  in 
the  hands  of  the  executor  or  administrator,  the  residue  of  the  assets 
shall  be  divided  among  all  the  creditors  who  shall  have  jMroved  thdr 
debts. 
Penwnt  dinatiB.      (202.)  Ssa  CCYU.    Any  person  whose  claim  shall  be  disallowed, 
^^^^^j^J^J^  in  whole  or  in  part,  by  the  commis8i<mer8,  and  any  exeeutor  or  admin- 
maj  appeia    to  istrator  who  shall  be  dissatisfied  with  the  allowance  of  any  claim,  may 
wurt  of  oommoo  ^^^^\2  fjQm  the  decision  of  the  commissioners  to  the  court  of  common 
pleas — ^in  like  manner  as  such  parties  might  appeal  ftom  the  judgment 
of  a  justice  of  the  peace,  and  the  same  proceedings  shall  be  had  in  die 
court  of  common  pleas  upon  such  appeal,  and  upon  the  appeal  bond 
given  by  the  creditor,  as  is  or  may  be  directed  by  law  upon  appeals 
from  a  justice;  excepting,  that  no  execution  shall  be  awarded  against 
the  executor  or  administrator  for  the  debt,  if  any  is  found  due  to  the 
claimant ;  and  the  list  of  debts  allowed  bv  the  commissioners  shall  be 
altered,  if  necessary,  to  conform  to  the  judgment. 
Party  prarftUing      (203.)  Ssa  CC YlII.     The  party  prevailing,  upon  any  such  appeal, 
entMSHto  oorti!^  *^^^  ^  entitled  to  costs,  in  like  manner  as  is  or  may  be  directed  by 
law,  upon  appeals  from  the  judgment  of  a  justice  of  the  peace;  which 

1  Bead  "probate  oovt:"  bm  0«nttitiitioa»  Art.  4,  boo.  & 

2  Where  prooeedingi  were  appealed  from  the  oommieeionerfl  of  in8oIven<^  appoint- 
•d  tinder  this  seetion,  to  the  court  of  oommon  pleas,  it  was  held,  in  1846,  that,  as  the 
courts  were  then  organized,  the  supreme  court  could  not  take  jurisdiction  as  an  appel- 
late tribunal.  That  a  cause  so  appealed  to  the  eommon  pleae  was  not  a  prooeemag 
in  chancery  eoming  within  the  prorisions  of  the  63d  nction  <d  the  aet  directing  the 
mode  of  proceedings  in  chancery  (Swan's  Stat,  of  1841, p»  713).  McOmi^  0laiY.  Ttf 
fy'«  ocim'rt,  14  Ohio  Bep.  391. 
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oostB,  if  reeoTered  affainst  an  executor  or  administrator)  ma^  be  allowed 
to  him  in  his  administration  acooont^  out  of  the  assets  in  his  hands. 

(204.)  S«a  COIX.  Any  person  whose  claim  shall  be  disallowed  by  S^J^S^^ 
the  commissioners,  and  who  shall,  by  accident,  mistake  or  otherwise,  omtttod'touppeiS! 
and  not  by  his  own  neglect,  omit  to  claim  or  prosecute  his  appeal,  as 
before  provided,  may,  upon  his  petition,  and  notice  thereof  to  the  ezee* 
utor  or  administrator,  be  allowed  by  the  court  to  cl^im  and  prosecute 
his  i^peal  in  manner  aforesaid,  upon  such  terms  as  i&e  court  shall  im- 
pose, if  it  shall  appear  by  afidarit  that  jwtice  requires  a  further  ezam- 
mation  of  his  daim :  I^ovided,  no  such  petition  shall  be  sustained, 
unless  it  be  presented  within  two  years  after  the  return  of  the  commis- 
sioners, and  within  lour  yean  after  the  date  of  the  administration  bond. 

(205.)  Sko.  CGX.    The  allowance  of  such  appeal,  and  the  juci^ent  auowmm  of^ 
that  may  follow  Uiereon,  shall  not  disturb  any  distribution  that  may  SSMtattoB''p!S!^ 
have  been  ordered  before  notice  of  tiie  petition,  or  notice  of  the  inten-  ▼^aaij  Mde. 
tion  to  present  the  same,  shall  have  been  given  to  the  executor  or  ad- 
ministrator; but  the  debts,  if  any,  proved  and  allowed  in  the  case  last 
mentioBed,  shall  be  pud  <mly  out  of  such  assets  aa  may  remain  in  or 
come  to  the  hands  of  the  executor  or  administrator  after  payment  of* 
the  sums  due  on  such  prior  order  of  distribution. 

(206.)  Seo.  (XXKI.  The  commissioners  may,  when  they  think  it  ^T^^K" 
proper,  require  an  oath  to  be  administered  to  any  claimant;  and  they  S^Jnuiitioiioirtb 
may  thereupon  examine  him  upon  all  matters  relating  to  his  claim :  and 
if  he  shall  refuse  to  take  such  oath,  or  to  answer  fhlTy  to  all  questions 
that  shall  be  lawfolly  put  to  him,  Uie  commissioners  may  disallow  his 
daim ;  and  on  anv  appeal  from  the  award  of  the  commissioners,  the 
court  shall  have  the  like  power  to  examine  the  claimant  on  oath,  and  to 
disallow  his  claim,  if  he  snail  refose  to  take  the  oath,  or  to  answer  ftdly 
upon  his  examination  thereon. 

(207.)  Sso.  COXII.    Any  one  of  the  commissioners  may  adminis-  n^fmajwimM 
ler  the  said  oath  to  the  claimant,  and  may  also  administer  the  oath  to  ''^*^^*^ 
all  witnesses  produced  and  examined  bc^re  the  commissioners;  and 
any  person  guilty  of  peijury,  upon  sudi  examination,  either  as  a  claim- 
ant or  a  witnesa,  shall  be  liable  to  the  punishment  provided  for  perjury 
in  other  oases.  * 

(208.)   Seo.  CCXIII.    After  the  expiration  of  thirty  days  from  the  Wrtriimttwi^ 
return  made  by  tiie  commissioners,  the  court  shall  make  such  an  order  IStwMmi  ^ 
for  the  distribution  of  the  efifods  amonff  the  creditors  as  the  case  shall  ^*'  '^^^^• 
require,  according  to  the  provisions  c^  &is  act;  and  if,  be^inre  making 
such  order,  the  court  shall  have  notice  of  any  i^peal  from  the  com- 
missioners, then  made  or  pending,  they  may  suspend  the  order  until 
the  determinatiom  of  such  i^pefu,  or  they  may  order  a  distribution 
among  the  creditors  whose  debts  are  allowed,  leaving  in  the  hands  of 
the  executor  or  administrator  a  sum  sufficient  to  pay  the  claimant  whose 
demand  is  disputed,  a  proportion  equal  to  what  shall  be  paid  to  the 
other  creditors. 

(209.)  8no.  GOXIY.  If  the  court  shall  not  think  fit  to  i^point  com- 
missioners, as  hereinbefore  provided,  when  satisfied  that  the  estate  will  fSS!ti!d,  ^ELmtSr 
probably  be  insolvent^  the  executor  or  administrator  shall  proceed,  in  JJ«ofS*Si2[^' 
the  place  of  such  oommisttoners,  to  receive  and  allow,  if  valid,  the  ' 

claims  of  creditors  against  the  estate,  and  return  to  the  court  a  list  of 
M  the  claims  that  smtli  have  been  laid  before  him,  with  the  sum  allowed 
by  him  on  eac^h  claim. 

(210.)  Sia  COXY.    The  executor  or  administarator  shall,  in  such  -Who •h;nigf» 
such  case,  immediately  after  the  court  shall  declare  the  estate  probably  uS^i^iSH^^ 
insolvent,  give  notioe  to  creditors  of  the  insolvencv  of  the  estate,  and  <iMiM«d. 
(0  present  their  clai«M  to  him,  for  allowance,  within  six  months,  by 
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caasing  notifioations  to  be  posted  up  in  some  public  places  in  the  town- 
ship in  which  the  deceased  last  dwelt,  or  in  such  other  manner  as  the 
court  aforesaid,  haying  regard  to  the  situation  of  the  creditors  of  the 
estate,  may  order. 
Form  of  th«  no-  (211.)  oJBO.  CCXYI.  The  uotice  mentioned  in  the  preceding  section 
^^'  may  be  in  substance  as  follows:  On  the  day  of  in  the  year 

the  court  of  common  pleas  of  county  declared  the  estate 

of  deceased,  to  be  prooably  insolyent.    Creditors  are  therefore 

required  to  present  their  claims  against  the  estate  to  the  undersigned, 
for  allowance,  within  six  months  from  the  time  aboye  mentioned,  or  they 
will  not  be  entitled  to  payment.        Signed : 

Date :  Executors  or  administrators,  etc. 

TisM  allowed  ia  (212.)  Seo.  CCXYII.  The  period  of  six  months,  after  the  court 
t^^^!rMrat  B^^  ^^^®  declared  the  estate  probably  insolyent,  shall  in  such  case  be 
tiieir  daiiot.  allowed  the  creditors,  to  present  their  claims  to  the  executors  or  admin- 
istrators; and  further  time  may  be  allowed  therefor,  in  like  manner  as 
—Listofdaimato  when  Commissioners  are  appointed  to  receiye  and  audit  claims;  and  the 
be  filed.  exccutor  or  administrator,  after  the  expiration  of  the  said  period,  shall 

file  the  list  of  the  claims  hereinbefore  mentioned. 
Claim  diMUowed      (213.)  Seo.  CCXYIII.     If  any  claim,  so  presented  to  the  executor 
miS^iS,**mlS  ^^  administrator  to  be  allowed  by  him,  shall  he  disallowed,  in  whole  or 
be  fnbmittod  to  in  part,  it  may  be  referred  to  referees,  by  the  agreement  of  the  parties^ 
"*'**•  and  in  the  manner  prescribed  in  the  fourth  part  of  this  act 

If  not  refemd,      (^^^O  S'^*  CCXIX.    If  such  claim  is  not  referred  by  the  agree- 
K^mm£w^'  ment  of  the  parties,  the  creditor  shall  commence  a  suit  thereon,  within 
Smd.      ^      three  months  after  such  disallowance,  or  within  three  months  after  the 
same,  or  any  part  thereof,  shall  haye  become  due,  for  the  recoyery 
thereof;  and  if  no  suit  is  coirmenced  within  the  time  aforesaid,  the 
said  claim  shall  be  foreyer  barred. 
Ooort  or  rafcmt      (215.)  Sbo.  CCXX.    In  any  suit  or  proceeding  upon  any  claim  men- 
<»  mw^TA  A«.t«      tioned  in  the  preceding  section,  the  referees  or  court,  before  whom  the 
same  shall  be  tried,  may  direct  such  costs  to  be  awarded  against  the 
creditor,  or  against  the  executor  or  administrator  personally,  or  to  be 
paid  out  of  the  assets  of  the  estate,  as  a  part  of  the  costs  of  adminis- 
tration, as  shall  be  just,  haying  refidrence  to  the  facts  that  appeared  on 
the  trial. 
How  Judgment  to      (216.)  Seo.  CCXXI.    The  judgment  on  the  award,  or  in  the  suit 
dtoaUmddaim!  ^P^^  ^®  claim  mentioned  in  the  preceding  section,  shall  be  rendered  in 
the  same  manner,  and  with  the  same  effect,  as  is  proyided  in  the  case 
of  an  appeal  from  the  award  of  commissioners. 
When  ooort  to      (217.)  Sbo.  CCXXII.    The  court  shall,  after  the  expiration  of  thirty 
tribnfcton^ra  ^  days  from  the  return  by  the  executors  or  administrators  of  the  list  of 
Jj™  ot  UBt  <a  debts,  make  an  order  of  distribution,  as  proyided  in  the  case  of  the  re- 
turn of  the  commissioners,  except  that  the  court  may,  if  they  think  fit, 
first  hear  and  determine  any  exceptions  that  may  be  filed  by  any  per- 
son interested,  against  the  allowance  of  any  debts  which  haye  been  al- 
lowed by  the  executor  or  administraitor;  and  the  court  may  make  an 
order  in  relation  to,  any  suit  pending  against  an  executor  or  adminis- 
trator, in  like  manner  as  is  proyided  when  an  appeal  is  had,  or  pending, 
before  or  at  the  time  an  order  of  distribution  is  required,  upon  the  re- 
port of  commissioners. 
When   oonrt  to      (218.)  CCXXIII.     K  the  wholc  asscts  should  not  haye  been  dis- 
Sl^of^'d^b^I  tributedf  upon  the  first  order  of  distribution,  or  if  further  assets  should 
tfo&*  afterward  come  to  the  hands  of  the  executor  or  administrator,  the  court 

shall  make  such  further  order  or  orders  for  the  distribution  thereof^  at 
the  case  may  require. 
Boiating  to  no.      (219.)  Seo.  CCXXIY.    No  action  shall  be  brought  against  an  ex- 


to  award  obete. 
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eoutor  or  administrator  after  the  estate  is  represented  insolvent,  nnlees  timw  *«*'>||^^ 
it  be  for  a  demand  that  is  entitled  to  a  preference,  and  would  not  be  af-  ^^r  ^iiwoiTeiit 
fbcted  by  the  insolvency  of  the  estate,  or  unless  the  assets  should  prove  «*^«^ 
more  than  sufficient  to  pay  all  the  debts  allowed  by  the  commissioners^ 
or  unless  a  claim  is  presented  and  rejected,  or  disputed  by  the  executor 
or  administrator,  before  the  estate  is  represented  as  insolvent,  or  unless 
the  suit  is  brought  against  the  executor  or  administrator,  wlule  acting 
in  the  place  of  commissioners,  upon  an  estate  represented  to  be  insol- 
vent, and  upon  a  claim  disallowed  by  such  executor  or  administrator - 
and  if  an  estate  is  represented  insolvent,  whilst  an  action  is  pending 
against  an  executor  or  administrator,  for  any  demand  that  is  not  enti- 
tled to  such  preference,  the  action  may  be  discontinued  without  the  pay- 
ment of  costs;  or,  if  the  demand  is  disputed,  the  action  may  be  tried  and 
determined,  and  judgment  may  be  rendered  thereon,  in  the  same  manner 
and  with  the  same  effect  as  is  provided  in  the  case  of  an  appeal  from 
the  award  of  the  commissioners;  or  the  action  may  be  continued  at  the 
discretion  of  the  court,  until  it  shall  appear  whemer  the  estate  is  in- 
solvent, and  if  it  should  not  prove  to  he  insolvent,  the  plaintiff  may 
prosecute  the  action  ai  if  no  such  representation  had  been  made. 

(220.)  Sec.  CCXX  V.    Every  creditor  of  an  estate  that  proves  to  be  owmi  not  pi«. 
insolvent,  who  shall  not  have  presented  his  claim  for  allowance,  in  the  I^S^I^^^iLsrfb. 
manner  prescribed  herein,  shaU  be  forever  barred  from  recovering  the  J2;J5JJ  ^**|*jj[ 
same,  unless  further  assets  of  the  deceased  shall  come  to  the  hands  of  S^Tuin  oim«? 
.  the  executor  or  administrator,  after  the  order  of  distribution,  in  which 
case,  his  claim  may  bo  proved,  allowed  and  paid,  in  the  manner  and 
with  the  limitations  herein  provided  for  the  case  of  contingent  debts. 

(221.)  Seo.  CCXXVI.     K,  after  the  report  of  the  commissioners  of  if  a  sarptai  'i». 
insolvency,  or  of  the  executor  or  administrator  acting  in  their  place,  the  S!SfdobUftS!w% 
assets  shall  prove  to  be  sufficient  to  pay  all  the  debts  allowed  under  the  otbwn^ton 
commission,  or  under  the  report  of  the  executor  or  administrator,  as  "^ 
the  case  may  be,  the  executor  or  administrator  shall  pay  the  same  in 
fiill;  and  if,  after  such  order  is  made,  any  other  debts  shall  afterward 
be  recovered  against  him,  he  shall  be  liable  therefor  only  to  the  extent 
of  the  assete  then  remaining  in  his  hands. 

(222.)  Seo.  CCXXVII.    If  there  be  two  or  more  such  creditors,  ^J^JJJJ^^ 
the  assets,  if  sufficient  to  pay  their  demands  in  ftill,  shall  be  divided  HdSmStonT** 
'  among  them,  in  proportion  to  the  amount  of  their  respective  debts. 

(223.)  Seo.  CGXXYIII.     The  executor  or  administrator  shall,  in  XMeator  or  ad- 
Buct  a  case,  be  permitted  to  prove,  under  the  general  usue,^  the  amount  S^^^2iJibi*£ 
of  the  assets  in  his  hands,  and  thereupon  judgment  shall  be  rendered  bto  luoidi. 
in  the  usual  form;  but  execution  shall  not  issue  for  more  than  the 
amount  of  such  assete;  and  if  there  is  more  than  one  judgment,  the 
court  shall  apportion  the  amount  between  them. 

(224.)  Seo.  CCXXIX.  If  it  shall  not  be  ascertained,  at  the  end  of  c^t^mi^  «!• 
three  years  after  the  granting  of  letters  testementery,  or  of  administra-  inoMo.tte.^'**"' 
tion,  whether  any  estete  that  has  been  represented  insolvent,  is,  or  is 
not  so,  in  fact,  any  creditor  whose  claim  shall  not  have  been  presented 
before  the  commissioners,  or  to  the  executor  or  administrator  who  may 
be  acting  in  the  place  of  commissioners,  may  commence  an  action  there- 
for, against  the  executor  or  administrator;  and  such  action  may  be  con- 
tinued, for  the  defendant,  until  it  shall  appear  whether  the  estete  is  in- 
solvent; and  if  it  should  not  prove  to  be  so,  the  plaintiff  may  prosecute 
his  action  as  if  no  such  representetion  had  been  made. 

(225)  Seo.  CCXXX.    If  any  executor  or  administrator  shall  ncg-  m^^^  ^ 
lect  to  render  and  settle  his  accounto  in  court,  within  six  months  after 
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any  tlM  letorB  made  by  the  commissioners,  or  by  the  executor  or  *dBiiiiift« 
i^JST^S^  ^  trator,  in  thdr  place,  or  aflber  the  final  liquidAtion  of  the  demaade  of  the 
coont  to  oovc  creditors,  or  within  such  further  time  as  the  court  may  allow  to  coUeot 
the  debts  and  assets,  so  as  to  delay  an  order  of  distribution,  he  may  be 
compelled  to  render  such  account,  in  the  manner  hereinbefore  direetod, 
to  compel  the  return  of  an  inventory;  and  the  same  proceedings  may 
be  had  to  attach  him,  and  to  diechai^  luutt,  and  the  like  rcTOcation  of 
the  letters  granted  to  him  may  be  miuie  in  caee  of  the  party's  abscond- 
ing or  concealing  himself,  so  that  no  order  can  be  p^-sonally  served,  <» 
of  his  neglecting  to  render  an  account  within  thirtv  days  after  beuur 
committed ;  and  new  letters  shall  be  granted  with  the  like  effei^  au 
like  remedies  on  the  administration  b^Ml,  as  in  thoae  cases. 

r226.)  Ssc.  OCXXXL  The  court  shall  allow  the  oommissioneni 
such  compensation  as  they  may  deem  reasonable,  for  their  servioesY 
which  shall  be  paid  by  the  executor  or  administrator,  as  a  part  of  th« 
oosts  of  adminbtration. 

PART  EL 

or  PEOOXBDINQB  BT  0BXDITOE8  AOAINST  THB  HUBS,  DBYISBBS,  BTO, 
OF  PBOXASXD  DSBT0B8. 

^^  (227.)  Sbo.  CCXXXII.    After  the  settlement  of  any  estate  hj  an 

Mi^«to.,  uabit  executor  or  administrator,  and  after  the  expiration  of  the  time  limited 
§>t  oertein  debta.  for  the  Commencement  of  actions  against  him  by  the  creditors  of  the 
deceased,  the  heirs,  next  of  kin,  widow  as  next  of  kin,  devisees,  and 
legatees  of  the  deceased,  shall  be  liable,  in  the  manner  provided  in  the 
foTlowine  sections,  for  all  debts,  which  could  not  have  been  sued  for, 
against  uie  executor  or  administrator,  and  for  which  provision  shall  not 
have  been  made  according  to  the  fourth  part  of  this  act 
Mod*  of  pcooeed.  (228.)  Sbo.  CCXXXUI.  Any  such  creditor,  whose  right  of  action 
ingin  sMh  CM*.  g^\  f[fg^  accruc,  after  the  expiration  of  the  time  of  such  limitationi 
and  whose  claim  shall  not  have  been  presented  to  the  court,  or  if  pre- 
sented, shall  not  have  been  allowed,  as  provided  in  the  fourth  part  of  this 
act,  mav  recover  the  same  aeainst  the  heirs,  widow  as  next  of  kin,  and 
next  of  kin  of  the  deceased,  and  the  devisees  and  legatees  under  his 
will,  each  one  of  whom  shall  be  liable  to  the  creditor,  to  an  amount  not 
exceeding  the  value,  whether  of  real  or  personal  estate,  that  he  or  she 
shall  have  received  under  the  will,  or  by  the  distribution  of  the  estate 
of  the  deceased:^  Provided,  that  if,  by  the  will  of  the  deceased,  any 

rt  of  his  estate,  or  any  one  or  more  of  the  devisees  or  legatees,  shall 
made  exclusively  liable  for  the  debt,  in  exoneration  of  the  residue 

1  TkU  MToral  and  limited  ttability  wm  lAl  t^t  th*  bein  or  defiMOi  wer*  held  U 
Wider  the  Mt  of  1831  (OhMe  1784),  although  iti  fortj-third  leetioB  proTided  that 
'*  laoh  heirs  and  deTiseei  shall  remain  liable  to  the  full  extent  of  the  assetf  by  Amt 
received  fh>m  the  estate  of  their  ancestor  or  devisor,  for  tiie  pavment  of  all  olaimi 
against  the  estate  of  snob  ancestor  er  devisor;  and  anj  snit  wluch  oeuld  be  bronght 
and  sustained  against  snob  ancestor  or  devisor,  were  he  alive,  Bay  be  bronght  and 
sustained  against  such  heirs  and  devisees,  after  the  exeeutor  or  administrator  of  th« 
ancestor  or  devisor  shall  have  made  final  settlement  with  the  court,  until  the  acsett 
so  received  by  suofa  heirs  er  devisees  shall  be  exhausted.*'  Spicer  v.  CHteiman  sf  oL,  li 
Ohio  Bep.  34L 

The  record  of  a  judgment  against  the  administrator,  and  the  return  of  nmUa  hmm 
by  the  sheriff,  to  an  execution  issued  thereon,  is  not  evidence  to  show  the  want  of 
assets,  in  an  action  against  the  heir,  to  subject  his  real  estate  to  the  payment  of  the 
ancestor's  debts.     Domleg*9  mdm'n  v.  SkieUU,  14  Ohio  Bep.  359. 

See  Hayne$  v.  Colvin,  19  Ohio  Bep.  395,  for  a  case  in  which  it  was  held,  under  the 
act  of  1831,  that  the  heir  could  not  be  compelled,  in  equity,. to  satisfy  a  judgment 
recovered,  not  against  the  ancestor,  but  against  the  administrator  of  the  ancestor. 
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cf  tli6  estate,  or  of  the  other  devisees  or  legatees,  the  provisions  of  the 
will  shall  be  oomplied  with,  in  that  respect;  and  the  persons  and  estate, 
90  exempted  by  me  will,  shall  be  liable  for  onlj  so  much  of  the  debt^ 
if  any,  as  can  not  be  recovered  from  those  irst  chargeable  therewith ; 
and,  provided  fVirther,  no  such  suit  shall  be  maintained,  unless  it  be 
commenced  within  one  year  next  after  the  time  when  the  right  of 
action  shall  first  aocrne. 

^229.)  S«o.    CCXXXIV.    If  any  of  the  said  heirs,  next  of  kin,  ^^^^ 
wiaow,  devisees  or  legatees,  shall  die  without  having  paid  his  or  her  bitdMUi. 
just  proportion  of  such  debt,  his  or  her  exeoators  or  administrators 
shall  DC  liable  therefore,  as  for  his  or  her  proper  debt,  to  the  extent  to 
which  he  or  she  would  hav«  been  liable,  if  living. 

(230.)  Seo.  COXXXV.    If,  in  tiie  case  specified  in  the  two  preeed-  i^^tigo^ 
ing sections,  there  should  be  more  than  one  person  liable  for  the  debt,  u^mi^prooeed 
the  creditor  shall  reoover  the  same,  by  bill,^M  on  the  chaneery  tide^  in chaiuwy,  tte. 
of  the  court  of  common  pleas,  against  all  the  persons  so  liable,  of  as 
many  of  them  as  are  withm  the  reach  of  process;  and  the  court  shall 
thereupon  determine,  by  the  verdict  of  a  jury,  if  either  party  require 
it,  whi^  sum,  if  any,  is  due  to  the  complainant;  and  they  shall  also 
decide,  according  to.  the  course  of  proceedings  in  chancery,  how  much 
each  of  the  defendants  is  liable  to  pay  toward  the  satisutction  of  the 
debt,  and  render  a  decree  accordingly.    An  appeal  shall  be  allowed  as 
in  other  eases  to  the  9upreme  axmri? 

(231.)  Seo.  GOXXXYI.  If  any  one  of  the  h^ors,  devisees  or  oth«  o^m  of  loaohMi. 
ers,  who  were  originally  liable  for  the  debt,  shall  lie  insolvent,  or  una-  JSro^i^eJ!^ 
ble  to  pay  his  proportion  thereof,  or  shall  be  beyond  the  reach  of  pro- 
cess, the  others  shall,  nevertheless,  be  liable  to  the  creditor,  for  the 
whole  amount  of  his  debt:  Provided,  that  no  one  shall  -be  compelled 
to  pay  more  than  the  amount  received  by  him  from  the  estate  of  the 
deceased. 

(232.)  Seo.  CCXXXVn.    No  such  suit  shall  be  dismissed  or  de-  ^JlSf^^ 
barred  for  the  want  of  including,  as  defendants,  all  the  persons  who  eMMytoaddpwI 
might  have  been  included ;  but  in  any  stase  of  the  cause,  the  court  ^^^ 
mav  award  proper  process  to  bring  in  any  otner  parties,  and  may  allow 
such  amendments  as  may  be  necessary  to  charge  them,  as  defondants, 
upon  such  terms  as  the  court  shall  think  reasonable. 

(233.)  Seo.  CCXXXYIII.    If,  in  consequence  of  iasolvwioy,  ab-  Hein,  etc,  uau* 
sence,  or  fVom  any  other  cause,  any  one  of  the  persons  liable  for  such  ^^^^^^^ 
debt,  shall  fail  to  pay  his  just  proporUon  thereof  to  the  creditor,  he  mIvm* 
shall  be  liable  to  indemnify  all  who  shall,  by  reason  of  such  failure  on 
his  part,  have  paid  more  than  their  just  proportion  of  the  debt ;  such 
indemnity  to  be  recovered  by  all  of  them  jointly,  or  in  se|>arate  actions 
by  any  one  or  more  of  them,  for  his  or  their  parts  respectively,  at  their 
election  a 

PART  X. 

xnoellansous  pboyibions. 

Seo.  COXXXIX.* 
(234.)  Seo.  COXL.    When  an  executor  or  administrator  shall  die,  wheaeiBeeofa. 
be  removed  firom  office,  or  resign,  or  when  his  letters  shall  be  revoked,  •cn*««r  «>»*»«■• 

l8MCoi>i,MO.(60i-.5.) 
3  The  appeal  is  now  to  the  dlttriot  oonrt. 

3  Repealed  and  «appUe<*  by  act  of  Febniaiy  3S,  1858.    See  see.  (266)  «l  te^.  of  this 
Chapter. 

(a)  Bepoatod.   BappUtd,  Sup.  864. 
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tntorbeoomM  during  the  pendency  of  any  suit  in  which  he  is  a  party,  the  suit  may  be 
P2S2|^^^*Qi^  prosecuted  oy  or  aeainst  the  administrator  appointed  in  his  place,  if  any 
^^Jl^m^  b«  shall  be  appointed,  in  like  manner  as  if  it  had  originally  been  com- 
**''**™  menced  by  or  aeainst  sooh  last  administrator.^ 


(235.)  Sso.  CCXLI.     The  proceedings  in  such  case,  with  respect  to 
the  appearance  of  the  administrator  de  bonis  non,  whether  voluntary, 
or  tmon  ciUUiony  arid  wUh  remect  to  making  an  adminutrator  party  dt* 
fincUmt  upon  dtaiicn^  after  defavU  to  appear^  shall  be  conducted  in  the 
manner  prescribed  in  the  act  entitled  ^^an  act  to  regulate  the  practice 
of  the  judicial  courts^^*  vpcn  occasion  of  the  death  of  either  party  during 
die  pendency  of  a  suit.* 
Vonicii  «aeeiitor      (236.)  Sbo.  CCXLII.    An  executor  or  administrator,  duly  ap- 
BMyprow^uT^  pointed  in  any  other  state  or  country,  may  commence  and  prosecute 
rait  in  this  iteto.  any  action  or  suit  in  law  or  equity,  in  any  court  in  this  state,  in  his  ca- 
pacity of  executor  or  administrator,  in  like  manner  and  under  like  re- 
strictions as  a  nonresident  may  be  permitted  to  sue. 
BMootor  or  ad-      (237.)  Sbo.  CCLXIII.    Everr  executor  or  administrator  who  may 
SiS^S^^Ld^ot  ^^®  given  bond  in  this  state,  with  sureties,  agreeeble  to  Law,  shall  be 
^^n%>petti       authorised,  in  all  cases  of  an  appeal  from  one  court  to  another,  by  him 
'    ^'^^       made,  to  prosecute  the  same  without  filing  any  appeal  bond. 

(238.)  Sec.  CCXLIV.     Every  clerk  of  the  court  of  common  pleas 

shaU  keep  a  docket  showing  the  grant  of  letters  of  adminiatration  and 

letters  testamentary^  stating  the  names  of  ihe  executors  and  adrnMiistratorSj 

with  the  amount  -and  date  of  the  bond^  and  the  names  of  the  sureties; 

and  whenever  an  inventory^  or  sale  biUy  or  account  is  JUedj  or  further  time 

is  allowed  an  executor  or  administrator  to  collect  the  assets  of  the  estatCy  he 

shall  note  the  time  and  fact  on  said  docket.     If  any  executor  or  admims- 

trator  shall  fail  to  file  an  inventory y  or  his  accounts^  within  the  time  pre- 

scribed  by  law,  the  clerk  shall,  at  the  next  term,  rq>ort  the  delinquency,* 

Q>iirtiiuij«niiiM  and  the  court  may,  if  they  think  fit,  compel  such  executor  or  adminis- 

tiMflUns-  trator,  in  the  manner  prescribed  in  the  second  and  sixth  parts  of  this 

act,  to  file  such  inventory  or  account. 

Sec.  CCXLV.* 

Import  of  oertain      (239.)  Sbo.  CCXLYI.    Every  word  in  this  act  importing  the  mas- 

wwdtintiito  act.  euline  gender,  may  extend  and  be  applied  to  females,  as  well  as  males; 

and  every  word  importing  the  singular  number  only,  may  extend  and 

be  applied  to  several  persons  and  things,  as  well  as  one  person  or 

thine ;  and  every  word  importing  the  plural  number  only,  may  extend 

and  be  applied  to  one  person  or  thing,  as  well  as  to  several  persons  or 

things;   and  the  words  "land,"  and  "real  estate,"  shall  include  all 

lands,  tenements,  and  hereditaments,  which  by  law  descend  to  heirs. 

ActirtpMied.  (240.)  Sbo.  CCXLYII.    The  act  entitled  "  an  act  defining  the  du- 

l»T.sta.a8gL      ties  of  executors  and  administrators,"  passed  March  12,  1831 ;  the  act 

IS  T.Stat.  86        amendatory  thereto,  passed  March  1,  1834;  the  act  further  to  amend 

ttT.  Stat.  M        ihe  same  act,  passed  March  9, 1835 ;  the  act  further  to  amend  the  same 

85 T.Stat. 68.        act,  passod  March  14,  1837,  be  and  the  same  are  hereby  repealed :  Pro- 

8aTiic»«to.         vided,  however,  the  repeal  of  said  acts  shall  not  afiect  any  act  done,  or 

aoo  B.98.         fti^J  figl^^  liability  or  estate,  accruing  or  accrued,  or  any  suit,  matiter  or 

proceeding,  had  or  commenced ;  but  the  same  shall  be  determined,  and 

1  Where  letten  of  ftdminiitration  are  roToked,  and  an  administrator  d*  bomU  Aoa  ii 
appointed,  •eire  faeiai  ooald  not  be  sned  oat  and  prosecuted  in  the  name  of  the  rt* 
flMwed  administrator  to  roTlTO  a  judgment  rendered  in  his  faTor,  as  administrator, 
while  in  offioe.     Wtaver  et  at,  t.  J2mm,  6  Ohio  Rep.  418. 

S  The  act  referred  to  is  repealed  and  supplied  by  the  Code.    See  PsACno— OoDi. 

8  The  part  in  italic  superseded,  etc.:  see  Probati  Qojjvi, 

4  Superseded :  it  related  to  special  sessions  of  associate  Judges. 
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remedies  for  the  same  had,  and  all  estates  in  the  oourse  of  settlement 
by  an  executor  or  administrator,  at  the  time  this  act  takes  effect,  shall 
be  settled  under  said  acts. 

(241.)  Sso.  CCXLVIII.    This  act  shall  take  effect  and  be  in  force  wbm  pneediBs 
firom  and  after  the  first  day  of  Noyember  next.  •ottook  ^^ 

An  Act  to  amend  the  act  entitled  "an  act  to  proride  for  the  settlement  of  the  eftates 
of  deoeased  persons,"  passed  Maroh  23, 1840. 

[Pmti  MankU,lML    48  vol.  Arf.  68.] 

Ohioy  That  an  executor  or  administrator,  duly  appointed  in  any  other  tSn  mi^be  sued 
state  or  county,  or  his  l^al  representatiyes,  may  be  prosecuted  in  any  ^•^ 
action  or  suit  at  law  or  in  e<}uity,  in  any  court  in  this  state,  in  his  ca- 
pacity of  executor  or  administrator. 

(243.)  Seo.  II.    That  this  act  shall  take  effect  and  be  in  force  from  whn  aoi  took 
and  after  the  passage  thereof.  *^'^^ 

An  Act  to  amend  the  act  entitled  "  an  aot  to  amend  the  aei  to  regulate  the  praetiea 
of  the  Jadioial  oonrts,"  passed  Febmary  25, 1848;  also  to  amend  the  act  passed 
March  21, 1850,  in  amendment  of  the  praotioe  of  the  jadidal  ooorts. 

[l>lnMlirarek90,1861.    4»M>Z.Aa<.  86.] 

Seo.  I,  n,  ill.» 

(244.)  Sbo.  IV.  That  when  any  person  appointed  by  an^  court  as  Teeeaflfas  in  ap. 
an  appraiser  of  the  lands  of  any  deceased  person,  shall  die,  remoye  SSeSleti^ 
from  tne  county,  or  in  any  other  manner  become  disabled  from  acting 
as  such  appraiser,  any  justice  of  the  peace  in  the  county  where  such 
lands  or  personal  estate  may  be  situated,  shall  haye  power  to  fill  such 
yacancy ;  and  the  person  so  appointed  shall  take  an  oath,  as  in  other 
cases, before  entenngupon  the  duties  of  said  appointment 

(245.)  Seo.  V.    The  second  section  of  an  act  in  amendment  of  the 
practice  of  the  judicial  courts,  passed  March  21,  1850,  is  hereby  48~T.8tei8&. 
repealed. 

An  Act  in  addition  to  the  aot  entitled  "an  aot  to  proride  for  the  settlement  of  tha 
estates  of  deoeased  persons,''  passed  March  23, 1840. 

[BMMlJMnMryl9,18A6.    48  vol.  gEol.  80.] 

(246.)  SEa  I.    Be  it  enacied  hy  the  General  Aitemhfy  of  the  State 

<jf  Ohioj  That  if  any  executor  or  administrator,  who  shall  file  a  petition  honis   mi  i^ 
for  the  sale  of  real  estate,  shall  resign  or  be  remoyed  at  any  time  before  Sj^^  ] 
the  conyeyance  of  the  same,  under  an  order  of  the  court,  the  adminis-  **•  *^ 
trator  de  honu  non  shall  proceed  with  such  sale,  and  may  conyey  the 
land  sold  before  or  after  ms  appointment,  and  may  be  required  to  giye 
an  additional  bond  in  like  manner  as  if  such  administrator  de  bonis  non 
had  filed  the  petition.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

An  Aot  to  amend  the  aot  entitled  "  an  aot  to  proride  for  the  settlement  of  the  estatee 
of  deceased  persons,"  passed  Maroh  twenty-third,  eighteen  hundred  and  fortj, 
and  for  the  relief  of  the  administrators  cb  6oiNt  mm,  of  Josephns  Bead,  deceased. 

(PtaMd  JMnMry  88, 1846.  44  mL  Arf.  76.] 

(247.)  Sso.  I.    Be  it  enacted  by  the  OeneraiAssembfy  of  the  State  of  T>tikn 
Ohio,  In  all  actions  hereafter  instituted  on  any  bond  of  any  adminis-  SSni^tn^^ 
trator  or  executor,  for  a  breach  thereof,  by  not  filing  his  final  account  ^Illff '^'"^ 

ISec  III  repealed  hj  Code:  see  Pbaotioi  Codi,  seo.  (606).    For  see.  I  and  11^ 

Me  PB40TICB. 
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at  tli6  time  required  by  law,  or  by  order  of  tb^d  oouri^  ihe  de/mdaiU  mag^ 
wtder  the  ^enmd  isme  and  a  notice  therewith  filedj^  give  in  eTidence  any 
facts  tondiDg  to  sbow  tbat  tbe  said  breach  did  not  occur  by  reason  ^ 
neglect  or  unreasonable  delay  of  tbe  administrator  or  executor  to  settle 
tbe  estate  or  file  said  account;  and  if  tbe  defendant  shall  make  good 
his  defense,  be  shall  recover  of  the  plaintiff  his  costs;  and  in  no  case 
brought  fbr  such  breach  shall  Uie  plaintiff  reeoTer  more  costs  than 
damages. 

Sec.  IL» 

Am  Aet  to  aoMad  th«  ''aet  to  aroricto  for  tko  Bottlomoat  of  ottatos  of  doooaood  por* 
soai/'  pMsed  March  23,  ld40. 

[AMMlJMnMry  0,1847.    45  vol.  AM.  S5.] 

vnmk  cnditor*!  (p^^  ^^*  ^*  Be%tena4:ted  6y  the  General  Attanhh  of  the  State  of 
O^tD,  That  any  creditor  of  the  estate  of  any  deceased  person,  whose 
cause  of  action  shall  accrue  or  shall  have  accrued  after  the  expirataOB 
of  four  years  from  the  time  that  the  executor  or  administi^ator  of  such 
estate  shall  giye  or  shall  have  given  bond  according  to  law,  and  before 
such  estate  is  fully  administered,  may  commence  and  jNTosecute  such 
action  at  any  time  within  one  year  after  the  accruing  of  such  cause  of 
action,  and  before  such  estate  shall  have  been  full v  administered ;  and 
no  cause  of  action  against  any  ejecutor  or  administrator  shall  be  ad- 
judged barred,  by  lapse  of  time,  until  the  expiration  of  one  year  firom 
&e  time  of  the  accruing  thereof. 

^^^_ _        (249.)  Sec.  II.    When,  by  the  terms  of  any  last  will,  the  testator 

tefttion  bond  not  shall  cxpress  a  wish  that  his  executor  may  execute  the  same  without 
■'•'■''^  giving  bond,  the  coxirt  admitting  the  will  to  probate  may,  at  their  dis- 

cretion, grant  letters  testamentary,  with  or  without  bond,  as  may  seem 
expedient;  and  when  granted  without  bond,  may,  at  any  subsequent 

Griod,  upon  the  application  of  any  party  interested,  require  bond  to 
given,  under  the  penalties  imposed  by  the  one  hundred  and  ninety* 
ninth  section  of  the  act  hereby  amendea. 
Wbtt  mniM-        (250.)  Seo.  III.    When,  by  the  terms  of  any  last  will,  the  testator 
»»»j]j^jj^  shall  express  a  wish  that  there  be  no  appraisement  or  sale  of  his  per* 
MU^aira?^*'^  sonal  property,  the  court  admitting  the  will  to  probate  may,  at  their 
discretion,  direct  the  omission  of  either  or  both  of  said  requirements; 
and  may,  also,  at  any  subsequent  period,  upon  the  application  of  any 
party  interested,  require  such  appraisement  and  sale,  or  either  of  them, 
as  the  justice  of  the  case  may  reauire. 

(251.)  Seo.  IY.  That  bo  much  of  the  aot  to  which  this  is  an  amend- 
ment, as  is  inconsistent  with  the  provisions  of  this  act,  is  hereby  re* 
pealed. 

An  Aoi  to  amoad  the  act  oatltted  an  Mt  to  proride  Ibr  tho  setttoaiont  of  the  tolatot 
of  deceased  persons,  passed  March  23, 1840. 

[AiMi(lifaraklO,1849.    47  mL  gEol.  88.] 

(^520  Sso.  I.    Beit  enacted  by  the  General  Auemb^  of  the  Sta^  of 
^^^  OhiOf  That  upon  proper  proof  being  made  by  an  executor  or  adminis- 
trator to  the  court  of  common  pleat*  of  the  proper  county,  that  any 
claim,  debt  or  demand  whatsoever,  belonging  to  the  estate  in  his  hands 
to  be  administered  and  accruing  in  the  lifetime  of  the  deceased,  repre- 

1  Bee  code,  sec.  (605),  (004). 

S  This  section  gare  two  administrators  of  Clinton  county  ftirther  time  to  settle  the 
tfUto  of  Josephns  Reed. 

•  For  ''common  pleas,"  read  "prohato :"  see  Probati  Ooubt. 
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seated  by  raoh  executor  or  ftdministrator,  is  desperate :  Ist,  oa  account 
of  the  doubtfol  solyency  or  actual  insolvency  of  l^e  person  or  persons 
owing  the  same;  2d,  on  accoiuit  of  sueh  debtor  having  availed  nim  or 
herself  of  the  late  bankrupt  law  of  the  United  States;  3d,  by  reason  of 
some  legal  or  equitable  ddense  which  such  debtor  or  debtors  shall  al* 
lege  and  make  appear  against  the  same;  4th,  on  account  of  the  small- 
ness  of  such  ohum  and  difficulty  in  its  collection,  either  &om  the  re* 
iiM>tene8s  of  the  residence  of  the  debtor,  or  the  ignorance  of  the  execu- 
tor or  administrator  of  such  residence,  that  said  court  may  order  such 
claim,  debt  or  demand  to  be  compounded  or  sold,  or  to  be  filed  in  such 
court  for  the  benefit  of  the  heirs,  devisees  or  creditors  of  such  deceased 
person  as  will  sue  for  or  recover  the  same,  giving  the  creditors  die  pref- 
erence, if  they  or  any  of  them  apply  for  the  same  before  the  final  settle- 
ment of  the  estate,  and  such  order  of  the  court  shall  be  a  sufficient 
voucher  to  such  executor  or  administrator. 

(253.)  Sbo.  U.  That  in  all  cases  where  the  claims  or  demands  ex-  Ho^oeof  aiypuoa- 
oeed  the  sum  of  ten  dollars,  the  executor  or  administrator  shall  give  thdrMiT'^^  ** 
notice  of  such  intended  application  to  said  court  for  such  order,  at  least 
four  c<Hisecutive  weeks  previous  to  the  term  of  such  court,  which  notice 
shall  be  published  in  some  newspaper  having  general  circulation  in  such 
county,  or  if  there  be  no  newspaper  in  the  county,  then  in  some  newspa* 
per  having  a  general  circulation  in  said  county. 

(254.)  Seo.  III.  That  if  the  court  shall  order  a  sale  of  debts  or  hmm  «r  thtir 
demands,  Uie  executor  or  administrator  shall  give  public  notice  as  afore- 
said, of  the  time  and  place  of  sale,  three  consecutive  weeks  previous  to 
the  day  of  sale,  at  which  they  shall  be  sold  to  the  highest  bidder,  and 
the  avails  of  such  sale  shall  be  accounted  for  by  said  executor  or  adbnin- 
istrator  as  other  moneys  bdonging  to  such  estate. 

An  Ml  to  Miead  aa  aot«i«l«l6d<'»AMt  tot^TidtfortheMMlMMiii  ^iU  eftat^  S?^^^**  ^  ''•» 
of  dedeasod  persons,"  pMsed  Maroli  33, 184a.  ^^ 

(255.)  Sbo.  I,  Be  U  enacted  hjf  the  Genial  Assemhlif  of  the  State  LWt^roJt*. 
of  Ohio,  That  tfie  several  provisions  of  the  law  in  force  in  this  state,  2?"*™ 
concerning  the  settlementa  of  the  estates  of  deceased  persons,  and  also 
the  remedies  and  proceedings  therein  given  against  executors  and  ad- 
ministrators appointed  by  the  law  of  this  state,  shall  apply  to  and  be  in 
fUI  fbrce  and  effect  as  to  any  #»reign  administrator  or  executor  ap« 
pointed  by  the  laws  of  any  other  state  and  residing  in  Ohio,  or  having 
assets  or  property  in  the  same,  and  the  several  courts  of  probate  and 
of  record  shall  have  like  power  and  authority  over  said  foreign  execu- 
tor and  administrator  the  same  as  if  appointed  by  the  laws  of  this 
state. 

(256.)  Sxo.  n.    Any  court  in  this  state  having  chancery  powers  gy^gq 
may  compel  any  foreign  administrator  or  executor,  residing  in  &is  state,  ''^ 
or  having  assets  or  property  in  the  same,  to  account  at  the  suit  of  any 
heir,  distributee  or  legatee,  who  are  residents  in  this  state,  and  may 
make  distribution  of  me  amount  found  in  his  hands  to  the  respective 
heirs,  distributees  or  legatees  according  to  the  law  of  the  state  granting     • 
said  letters;  and  when  there  are  suita  pending,  or  any  unsettled  aeman<£ 
against  said  estate,  the  court  may  require  a  refunding  bond  to  be  given 
to  said  executor  or  administrator  by  the  heirs,  distributees  or  legatees 
entitled  thereto  in  case  the  amount  paid  shall  be  needed  for  the  pur- 
pose of  paying  debts  of  said  estate. 

(257.)  oEO.  III.    When  any  foreign  administrator  or  executor  has 
wasted,  misapplied,  or  converted  any  oi  the  assets  of  said  estate,  or  has 
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insufficient  property  to  discliarge  his  liability  on  account  of  said  trust, 
or  his  sureties  may  be  irresponsible,  any  <ustributee,  heir  or  legatee, 
may  compel  him,  in  any  court  having  chancery  powers,  to  secure  the 
amount  that  may  be  respectively  due  to  them  as  aforesaid,  and  any  of 
his  sureties  mav  require  indemnity  on  account  of  their  liability  as  bail, 
and  the  several  provisional  remedies  and  proceedings  of  the  code  of 
civil  procedure  shall  apply  to  the  person  and  property  of  said  adminis* 
trator  or  executor,  and  said  court  shall  have  foil  power  and  authority 
to  make  any  order  or  decree  touching  his  property  and  effects,  or  the 
assets  of  said  estate,  necessary  for  the  safety  and  security  of  those  in- 
terested therein. 
wiMB  Ml  took  (258.)  Sec.  IV.  That  this  act  shall  take  effect  and  be  in  force  from 
^^^^  and  after  its  passage,  and  shall  apply  to  any  suits  now  pending  in  any 

of  the  courts  of  tms  state. 

An  Aot  to  relieye  the  sureties  of  exeoaton  or  admixiistnton. 

How  ■orotke  of  (259^  Sbo.  I.  Be  U  enacted  by  the  General  Astemhh/  of  ihe  State  of 
^^SSSUi^m^  OAio,  That  it  shall  be  lawful  for  any  surety  of  any  executor  or  admin- 
bo  lekMod;  istrator  of  any  deceased  person,  at  any  time  to  make  complaint  to  the 
proper  probate  court  to  be  released  from  the  bond  with  such  executor 
or  administrator,  by  filing  his  request  therefor  with  the  judge  of  said 
court,  and  giving  at  least  five  days'  notice  in  writing  to  such  executor 
or  administrator,  when  such  court  is  of  opinion  there  is  good  reason 
-Nov  bond.  therefor,  shall  release  such  surety,  and  if  such  executor  or  administra* 
tor  fail  to  give  new  bonds,  as  by  such  court  directed,  he  shall  be  re- 
moved and  his  letters  superseded;  but  such  original  surety  shall  not 
be  released  until  such  executor  or  administrator  so  gives  bonds,  aud 
such  original  surety  ^all  be  liable  only  for  the  acts  of  such  executor 
or  administrator  from  the  time  of  the  execution  of  the  original  bond  to 
the  filing  of  the  second  bond:  Provided,  that  the  costs  of  such  release 
shall  be  paid  by  the  surety  appl^g  to  be  released,  unless  it  shall  ap- 
pear to  the  court  that  the  admmistrator  or  executor  is  insolvent,  incom- 
petent, or  is  wasting  the  assets  of  the  estate,  a 

Sbo.  II.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Aot  ftirtlier  to  amend  the  not  entitled  "  an  not  to  proride  for  the  settlement  of  Hit 
estates  of  deoeased  persons,"  passed  Maroh  2S,  1840. 

[PtaMd  Jforafc  26,  ISO.    49  oel.  BM.  106.] 

AdmiaistTatioB         (^^^^  ^^^'  ^'     ^  ^  enacted  by  the  General  AmemhJy  of  the  State  of 
•ndproMMjUoc     Ohio^  That  in  all  cases  where  any  person  has  heretofore  deceased,  or 
wMBotaiwidint  shall  hereafter  die,  whether  testate  or  intestate,  such  person  not  being 
ef  the  stato»  oto.  ^^  ^^  ^^^  ^f  g^^j^  decease  a  resident  of  this  state,  but  having  been 
engaged  in  the  prosecution  of  business  therein,  as  a  partner  or  other- 
wise, and  leaving  in  this  state  any  property  belonging  in  whole  or  in 
part  to  his  estate,  the  proper  court  of  the  country  in  which  such  busi- 
ness may  have  been  prosecuted  as  aforesaid,  or  of  any  county  in  which 
*      such  property  may  be  situated,  or  where  any  debtor  of  sucn  decedent 
may  reside,  shall,  upon  the  application  of  any  creditor  of  such  dece- 
dent, whose  claim  is  founded  on  a  contract  made  or  a  right  of  action 
which  accrued  within  this  state,  grant  to  such  creditor,  upon  his  giving 
bail  as  required  by  the  act  to  which  this  is  an  amendment,  administra- 
tion of  all  and  singular  the  assets  of  such  decedent  situate  within  this 
.    state ;  and  such  administrator  shall  be  governed  in  all  respects  by  the 
provisions  of  the  act  to  which  this  b  an  amendment,  and  the  acts 

(a)Bepealo4.   Supplied,  Sap.  888. 
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amendatory  thereto,  so  far  as  the  same  are  consistent  with  the  provisions 
of  this  act;  and  the  proceeds  of  such  assets  shall  be  applied  to  the  pay- 
ment of  the  debts  which  shall  be  proved  against  such  estate  before  such 
administrator,  in  conformity  with  the  provisions  of  the  act  to  which 
this  is  an  amendment,  and  the  acts  amendatorv  thereto  ;  and  the  sur- 

J>las,  if  any,  shall  be  paid  into  the  court  granting  such  administration 
or  the  benefit  of  the  estate  of  such  decedent;  in  the  state  where  the 
decedent  resided  at  the  time  of  his  death. 

(261.)  Seo.  II.     That  the  provisions  of  the  act  to  which  this  is  an  ProrUoiitof  tor* 
amendment,  and  of  the  several  acts  amendatory  thereto,  shall  apply  as  Z%£Sa*oi*S& 
well  to  the  estates  of  persons  who  at  the  time  of  their  decease  were  not  nddents,  tte. 
residents  of  this  state  and  died,  or  shall  hereafter  die,  leaving  a  will,  as 
to  the  estates  of  persons  dying  intestate;  and  administration  thereon 
shall  be  conducted  in  all  respects  as  pointed  out  in  section  one  of  this  act. 

An  Aet  to  amend  the  act  entitled  "  an  act  to  proride  for  the  settlement  of  the  eatatef 
of  deooMed  penoni/'  passed  Haroh  23, 1840. 

iPatmd  MmrA  19, 1862.    60  vol.  fital.  186.] 

(262^  Seo.  I.    Be  it  enacted  6y  the  General  Assemhfy  of  the  State  of  DonbtiUeleiiiw 
OhtOy  That  if  the  executor  or  administrator  doubt  the  justice  of  any  JfJ^USiSdlJ 
claim,  presented  or  verified  as  provided  for  by  section  eighty-five,  of  •rbitrntow. 
'*an  act  to  provide  for  the  settlement  of  the  estates  of  deceased  persons, 
passed  March  23,  1840,"  he  may  enter  into  an  agreement  in  writing, 
with  the  claimant,  to  refer  the  matter  in  controversy  to  three  disinter- 
ested persons,  who,  if  the  claim  does  not  exceed  one  hundred  dollars, 
shall  be  approved  of  by  a  justice  of  the  peace  of  the  county  in  which 
the  parties  or  either  of  them  reside;  or  if  the  claim  exceeds  one  hun- 
dred dollars,  the  referees  shall  be  approved  of  by  the  probate  judge  of 
'  such  county. 

(263.)  Sso.  n.  That  the  eighty-sixth  section  of  <'an  act  to  pro-  Bepeeiing  dansa 
vide  for  the  settlement  of  the  estates  of  deceased  persons  passed  March 
23, 1840,"  which  reads  as  follows:  *^If  the  executor  or  administrator 
doubt  the  justice  of  any  claim  presented  or  verified,  he  may  enter  into 
an  agreement,  in  writing,  with  tne  claimant,  to  refer  the  matter  in  con- 
troversy to  three  disinterested  persons,  who,  if  the  claim  does  not  ex- 
ceed one  hundred  dollars,  shall  be  approved  of  by  a  justice  of  the  peace 
of  the  county  in  which  the  parties,  or  either  of  them  reside;  or  &  the 
claim  exceed  one  hundred  dollars,  the  referees  shall  be  approved  of  bv 
one  of  the  associate  judges  of  the  court  of  common  pleas  of  such  county, 
be  and  the  same  is  hereby  repealed. 

An  Act  to  extend  the  time  in  which  administration  may  be  granted  in  certain  eases, 
and  to  repeal  the  20th  section  of  the  act  to  proride  for  the  settlement  of  the  estates 
of  deceased  persons,  passed  March  28, 1840. 

iP*m$dMarek^%i,lS52,    60  mL  STaC  127.] 

(264J  Seo.  I.  Beit  enacted  by  the  General  Aisemhfy  of  the  State  of  Adminiitration 
OhiOj  That  administration  shall  not  be  originally  granted  as  of  right,  ^JSi.*^^^ 
after  the  expiration  of  twenty  years  from  the  death  of  the  testator  or 
intestate:  rrovided,  nevertheless,  that  each  probate  judge  shall  have 
power,  within  his  county,  to  grant  letters  of  original  administration 
upon  the  estate  of  any  person  heretofore  deceased,  or  who  may  hereaf 
ter  decease,  as  well  after  as  before  the  expiration  of  the  said  period  of 
twenty  years,  upon  petition  of  the  next  of  kin  or  other  person  or  pner- 
Bons  interested,  or  their  agent,  and  on  good  cause  shown  for  panting 
such  letters  as  aforesaid ;  and  the  said  judge  may,  before  allowing  the 
prayer  of  any  such  petition  direct  notice  thereof  to  be  given,  by  pub- 
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lieation,  for  a  period  Bot  exceeding  thirtj  days,  in  one  or  more  of  the 
newspapers  printed  in  tke  ooimty  where  suek  petition  is  filed. 

(265.^  SEa  II.  That  the  twentieth  section  of  the  act  to  proTide  for 
the  settlement  of  the  estates  of  deceased  persons^  passed  me  twentf* 
third  day  of  March,  in  the  year  eighteen  hundred  and  f<Mrty,  be  and  thib 
same  is  nereby  repealed. 

An  Aet  ropplementaiy  to  the  act  entitM  ^  «i  act  to  pro^id*  for  tlM  fttHtmoBt  of  tlM 
ofltalet  of  doooMod  persong." 

[F^mti  JUtMii  at,  ISC  51fol.«MLaB«.] 

Pn>oMdinfi  (266.)  Snx  L    Beit  enacted  h^  the  General  JMembJ^  of  the  State 

^uSSiSuSdw  ^  ^^^  ThAif  upon  eompkint  made  to  the  probate  court  of  any  county, 
•mbeniad.  'bj  the  executor  ox  exeootora,  administrator  or  administrators,  creditor 

or  creditors,  devisee  or  devisees,  legatee  or  legatees,  heir  or  heirs,  or 
other  person  or  persons  interested  in  the  estate  of  amy  deceased  persons, 
against  any  person  or  persons  suspected  of  having  eonoealed,  embezzled, 
or  conveyed  away  any  of  tiie  moneys,  goods,  dMttels,  things  in  action, 
or  effects  of  such  deceased,  the  said  court  shall  cite  the  person  or  per- 
sons suspected  forthwith  to  appear  before  it,  and  to  be  examined,  on 
oath  or  affirmation  touching  the  matter  of  the  said  complaint. 

(267.)  Sso.  II.  That  S  any  person  so  as  aforesaid  cited  shall  re- 
fhse  or  neglect  to  appear  and  submit  to  an  examination,  as  aforesaid,  or 
shall  ref^ise  to  answer  such  interrogatories  as  may  be  lawftilly  pro- 
pounded, the  probate  court  shall  commit  such  person  to  the  jail  of  the 
county,  mere  to  remain  in  close  custody  until  he  or  she  shall  submit  to 
the  order  and  direction  of  the  court  in  that  behalf. 

(268.)  Sbo.  III.  That  all  such  examinal^ns,  including  as  weH 
questions  as  answers,  shall  be  redueed  to  writing,  signed  by  the  party 
examined,  and  filed  in  the  court  before  which  the  same  was  taken. 

(269.)  Seo.  IY.  That  the  probate  court  shall,  if  required  by  either 
narfcy,  swear  or  affirm  such  other  witness  or  witnesses  as  may  be  offisred 
oy  either  party  touching  the  matter  of  such  comphunt,  and  shall  cause 
the  examination  of  every  such  witness,  incluifing  as  well  questions  as 
answers,  to  be  reduced  to  writing,  signed  by  the  witness,  and  filed  as 
aft>re8aid. 

(270.)  Sec.  T.  That  if,  upon  any  such  examination,  the  probate 
court  shall  be  of  opitiion  that  the  person  or  pM*sons  accused  is  or  are 
guilty  of  either  having  concealed,  embezzled,  or  conveyed  away  any 
moneys,  goods,  chattels,  things  in  action,  or  effects  of  t^e  deceased  per- 
son aforesaid,  the  court  shall  forthwidi  render  judgment  in  fkyw  of 
the  executor  or  executors,  administrator  or  administrators  of  the  estate, 
or  in  favor  d  the  state  of  Ohio,  for  the  use  of  the  estate  of  such  de 
ceased  person  (if  there  be  no  executor  or  administrator  in  this  state), 
against  the  person  or  persons  so  found  guilty,  for  the  amount  of  the 
moneys  or  the  value  of  the  goods,  chattels,  things  in  action,  or  effects 
so  concealed,  embezzled,  or  conveyed  away,  together  with  ten  per  centum 
penalty,  and  all  the  costs  of  such  proceeding  or  complaint,  which  said 
judgment  shall  be  a  Hen  upon  the  real  estate  of  the  person  or  persons 
against  whom  it  b  rendered,  within  the  county  from  the  rendition 
thereof. 

(271.)  Seo.  VI.  That  the  executor  or  executors,  or  administrator 
or  administrators  in  &vor  of  whom  any  such  judgment  shall  have  been 
rendered,  may  forthwith  deliver  to  the  clerk  of  the  court  of  common 
pleas  of  the  said  county,  an  authenticated  transcript  (which  the  probate 
judge  is  hereby  directed  to  make  out  and  deliver,  on  demand,  to  such 
executor  or  executors,  or  administrator  or  administrators)  on  which  said 
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tranacript  the  clerk  aforeiiud  sliall  immediately  issue  an  execution  of 
fieri  facicu  ei  levari  facias^  returnable  to  the  next  term^  of  the  said  court 
of  common  pleas,  for  the  amount  of  the  original  judgment  and  costs, 
and  the  costs  which  may  have  accrued  or  may  accrue  thereon.  And 
thenceforth  proceedings  on  the  said  executions  shall  be,  in  all  respects, 
as  if  the  said  judgment  had  been  rendered  in  the  said  court  of  common 
pleas. 

(272.)  Sso.  VII.  That  if  such  judgment  as  aforesaid  be  rendered  Sum. 
in  the  name  of  the  state  of  Ohio,  an^d  there  be  no  executor  or  adminis- 
trator within  this  state,  the  prosecuting  attorney  of  the  county  shall 
cause  the  said  transcript  to  be  filed  in  the  clerk's  office,  and  proceed 
thereon  to  execution  as  before  provided ;  and  he  shall  pay  tlie  moneys 
realized  upon  such  execution  to  the  treasurer  of  the  county,  for  the  use 
of  the  said  estate,  reserving  such  compensation  to  himself  only  as  the 
probate  court  may  allow. 

(273.)  Sio.  YiU.  That  all  gifo,  grants  or  conveyances  of  land,  Trntam^vUsto 
tenements,  hereditaments,  rents,  goods  or  chattels,  and  all  bonds,  judg-  SSSiiffMSim 
ments  or  executions,  made  or  obtained  with  intent  to  avoid  the  purposes  Toid.  ' 

of  this  act,  or  in  contemplation  of  any  such  examination  or  complaint 
as  aforesaid,  shall  be  utterly  void  and  of  no  effect. 

(274.)  Sbo.  IX.  That  the  two  hundred  and  thirty-ninth  section  of  BapMiing  dsoHs 
the  act  to  provide  for  the  settlement  of  the  estate  of  deceased  persons, 
passed  the  twenty-third  day  of  March,  in  the  year  eighteen  hundred 
and  forty,  be  repealed:  Provided,  however,  that  such  repeal  shall  net 
affect  any  proceeding  commenced  or  right  accrued  under  or  in  virtue 
of  the  said  section. 

An  Act  ooaoMrning  miti  on  the  bond  of  exeontort  and  Adminif  trmtort. 
(BMMl^rHI  7,1854.    iAwoLBkiLU.] 

(275.)  Sso.  L  Be  ii  enacted  by  the  General  AnemhJy  of  the  State  s^tB  on  bond  «t 
of  Ohioy  That  in  all  cases  when  the  powers  of  an  executor  or  adminis-  JJj^SjjJ'  •* 
trator,  heretofore  or  hereafter  appointed  under  any  law  of  this  state, 
have  ceased,  by  death,  removal,  resignation,  or  in  any  other  manner, 
any  succeeding  administrator,  or  co-executor,  or  co-administrator,  may 
maintain  an  action  on  the  bond  of  such  executor  or  administrator, 
whose  powers  have  ceased,  against  any  of  the  obligors  thereof,  or  their 
legal  representatives,  for  any  breach  of  the  conditions  of  said  bond. 

An  Aot  to  prorido  for  tho  moro  fpoody  ooUeotion  of  olaimi  of  oredlton,  legateoi  and 
difltribntoot  of  exeontort,  ndminiitmtort  and  gnnrdinni,  and  to  define  the  juriidio- 
tion  of  the  oonrt  of  oommon  pleas,  and  probate  oonrt,  in  oertain  eaeei. 

[BMMl4MMlle«ft^Mf4rHll7,18ft7.    64Ml.Arf.9QS.] 

(2760  Sbo.  I.  Beit  enacted  hy  the  General  Assemhfy  of  the  State  of  how  pmwnt  of 
Ohio,  That  after  thirty  days  from  the  time  of  the  settlement  of  the  ac-  ^^^ffg"^* 
counts  of  executors,  admimstrators,  or  finiatdians,  shall  have  been  made, 
or  shall  hereafter  be  made,  by  the  probate  court,  and  an  order  of  dis- 
tribution made  thereon,  if  such  executor,  administrator,  or  guardian, 
shall  neglect  or  reftise  to  pay  to  any  person  interested  in  said  order  of 
distribution,  as  creditor,  lenitee,  widow,  heir,  or  other  distributee,  or 
otherwise,  when  demanded,  nis  or  her  share  of  the  estate  or  property 
ordered  to  be  distributed  by  such  probate  court,  it  shall  be  lawful  for 
any  person  interested,  as  aforesaid,  to  file  a  petition  in  the  probate  court 
of  the  county  in  which  the  settlement  and  order  of  distribution  is  made, 
against  the  executor,  administrator,  or  guardian  making  such  settlement 


ISee  Code,  feet.  (602),  (604),  (605),  (446)^ 
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of  his  or  her  accotint,  as  afbresaid,  briefly  eetlihig  f oilih  in  ike  petiiiov 
the  amount  and  nature  of  the  claim  of  tihe  party  Sling  sueh  petition, 
whereupon  the  probate  judge  dial!  fortSiwith  issue  a  citation  against 
snch  executor,  administrator,  or  guardian,  setting  forth  the  filing  of  the 
petition,  the  amount  claimed  by  the  petitioner,  and  commanding  such 
executbr,  administrator,  or  guardian,  to  appear  before  said  probate 
court  on  the  return  day  thereof,  to  answer  said  petition,  and  show  cause, 
if  any,  why  judgment  should  not  be  rendered  and  execution  awarded 
against  him  or  her  fbr  the  amount  claimed  by  such  petitioner,  and 
found  to  be  due  upon  such  settiement  and  order  of  distnbudon,  which 
citation  shall  be  made  returnable  not  less  than  twenty  nor  more  than 
fbrty  days  from  the  date  thereof,  the  return  day  named  in  the  citation, 
which  shall  be  served  and  returned  by  the  sheriff  or  other  proper 
officer,  as  in  the  case  of  a  sununons,  and  may  issue  to  any  county  in 
the  state. 

i<^a«i  (^7.)  Seo.  H.    But  if  such  exeeutor.  admini^t^tor,  or  guardian, 

shall  reside  out  cf  this  state,  the  court  bdng  satisfied  of  uiat  ftct, 
either  before  or  after  the  return  of  tiie  citation,  may  ordei"  such  non- 
resident to  be  brought  into  court,  by  publication  in  some  newspaper  of 
the  county  in  which  the  petition  is  filed,  for  six  consecutive  weeks  be- 
fore the  time  fixed  fbr  the  hearing  of  said  cause;  or  in  case  no  news- 
paper be  published  in  the  county,  then  to  be  publitdied  in  some  news- 
paper ha^ng  a  general- circulation  in  said  county. 

Ahm.  (278.)  Seo.  III.    On  the  return  of  the  citation  serred,  or  the  ser- 

vice df  notice  by  publication,  as  afbresaid,  the  cause  shall  be  considered 
ready  for  hearing,  unless  for  good  cause  shown  by  either  party  the  same 
shall  be  continued  for  trial  and  judgment,  as  in  other  cases  of  continu- 
ance, and  if  no  good  cause  be  shown,  in  defi9tt9e  of  the  claim  of  the 
plaintiff  in  such  petition,  it  shall  be  \a,wM  to  such  probate  court  to 
render  judgment  in  favor  of  such  plaintiff,  against  such  executor,  ad- 
ministrator, or  guardian,  for  the  amount  found  to  be  due  to  the  peti- 
tioner, and  remaining  unpaid,  upon  the  settlement  and  order  of  distri* 
bution,  as  aforesaid,  with  the  interest  and  costs  of  suit,  and  to  award 
execution  thereon  as  in  other  cases  of  judgments,  which  execution  shall 
be  served  and  returned,  bv  the  sher^  or  other  proper  officer,  in  all 
respects  as  executions  are  issued  from  the  courts  of  common  pleas,  and 
all  judgments  rendered  under  this  act  shall  have  like  liens  upon  the 
real  estate  of  the  parties  as  judgments  rendered  in  the  common  pleas, 
and  governed  in  ah  respects  by  the  same  rules. 

(^9.)  Ssa  lY.  If  the  amoiintoookine  to  any  heir,  legatee,  widow, 
or  other  distributee,  under  such  order  of  dirtribstion)  sh^l  be  uncer- 
tain, or  in  dispute,  depending  upon  tlie  oonBtmetio&  of  any  devise,  be- 
quest, conveyance,  contract,  or  advancement,  or  upon  any  other  ques- 
tion, the  probate  judge  may  hear  and  determine  all  such  questions 
necessary  to  ascertain  and  fix  the  scmount  due  the  plaintiff  in  such  pe- 
tition, and,  if  necessary,  to  hear  and  determine,  and  settle  the  rights 
and  claims  of  idl  the  parties  interested  as  aforesaid,  in  such  order  of  dis- 
tribution, and  for  that  purpose  the  probate  court  is  hereby  authorized  to 
cause  all  the  heirs,  legatees,  or  other  distHbutees,  parties  in  interest,  to 
be  made  parties  to  said  petition,  when  the  same  is  necessary,  bv  amended 
or  supplemental  petition,  and  service  of  notice,  as  is  provided  in  the 
first  and  second  sections  of  this  act,  imd  in  such  case  to  render  judgment 
and  award  execution  against  such  executor,  administrator  or  gu&rdian, 
in  favor  of  the  parties  respectively,  for  the  amounts  respeotively  found 
due  them,  with  the  interest  and  costs,  unless  the  court  should  be  of 
opinion  the  costs  should  be  paid  out  of  the  estate  ordered  to  be  dls- 
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tribitted,  or  by  the  parties,  in  wbieh  case  such  order  shall  be  made  re« 
spectine  the  costs  as  shall  seem  equitable. 

(2S(K)  Szo.  T.  In  all  case^  under  this  act  tlie  probate  court  before 
which  any  proceeding  shall  be  pending  shall,  on  motion  of  any  of  the 
parties  to  «ud  proceecting,  cause  the  same  to  be  reserved  and  sent  to  the 
conrt  of  common  pleas  of  that  cottoty  for  trial  and  judgment,  and  ex- 
ecution, and  in  case  of  such  reservation  it  shall  be  the  duty  of  the  pro- 
bate judge  forthwith  to  make  out  a  transcript  of  h$s  proceedings  in  the 
cause,  so  far  as  he  has  progressed  in  l^e  saine,  which,  together  with  the 
petition,  and  all  other  papers  in  the  cause,  shall  be  forthwith  filed  with 
the  clerk  of  ^e  cburt  of  common  pl^as  of  tlie  county  in  which  the 
cause  is  commenced,  atid  ^aid  cause  shiaH  thereafter  be  carried  on  to 
final  judgmeiit  aud  execution  in  said  court  of  common  pleas,  in  all  re- 
spects as  though  the  same  had  been  originally  commenced  tdiere,  as  iu 
other  crri!  actions,  under  the  proyiisions  of  the  code  6(  civil  procedure. 

(281.)  S«o.  YI.  The  court  of  dommoh  pleatf  flhall  have  concurrent 
original  juris^ctioii  with  the  probate  court,  iia  all  cases  provided  for  in 
the  first,  seeond,  ^frd  and  fourth  sections  bf  this  act,  and  any  <»reditor, 
legatee,  widow,  or  other  distributee,  as  aforesaid,  may  bring  a  etvil  ae- 
tion  in  the  court  of  common  pleas  of  the  proper  county,  against  such 
executor,  adminiirtrator,  or  guard&n,  for  his  or  her  shai^  of  the  estate, 
upon  such  settlement  and'  order  6{  distribution,  in  the  same  manner  as 
other  civil  actions,  and  proceed  therein  to  final  judgment  and  execution, 
and  be  governed  in  all  resjpects  as  upon  other  civil  actions,  under  the 
code  of  civil  procedure,  and  to  cause  all  persons  interested  in  said  cauise, 
18  heirs,  legatees,  distributees,  or  otherwise,  to  be  made  parties  to  any 
action  aforesaid,  if  it  shall  be  deemed  necessary,  in  orfler  to  a  fall  aud 
complete  settlemeet  and  aoljustn^nt  of  t^e  iwita  of  die  parties,  in  ^e 
same  manner  as  other  civil  actions,  with  full  power  and  authority  to 
settle  and  determine  the  rights  of  ^e  parties,  and  render  judgment  and 
award  execution  tjiereon  as  in  other  cases. 

(282.)  Seo.  YII.  The  sureties  of  every  such  executor,  administra-  idiMUty  otwan' 
tor,  or  guardian,  shall  moreover  be  liable  upon  the  official  bond  of  the  **^*»"*«*<*^ 
executor,  administrator,  or  guardian,  against  whom  anv  judgment  may 
be  rendered  under  the  provisions  of  this  act,  either  in  the  probate  court 
or  court  of  common  pleas,  and  such  sureties  may  be  made  parties  to 
any  such  judgmmit  by  petition  or  action  to  be  commenced  and  prose- 
cuted in  the  same  manner  as  is  provided  in  this  adt  for  the  commence- 
ment and  prosecuting  bausee,  against  executors,  administrators  or  guard- 
ians, to  final  judgment  and  execution:  Provided,  that  in  all  cases  in 
which  service  of  process  shall  have  been  made  upon  such  executor,  ad- 
ministrators, or  guardians,  by  publication,  as  provided  in  section  two, 
the  surety  shall  be  permitted  to  make  the  same  defense  as  the  execu- 
tor, administrator  or  guardian  could  have  made, 

(283.)  Sso.  Vni.  Any  executor,  administrator  or  guardian  may  Aotkmto^ 
maintain  a  civil  action  in  tne  court  of  common  pleas,  aeainst  the  cred-  ^^^^ 
iters,  legatees,  or  distributees,  or  other  partiee  asking  £e  direction  or 
judgment  of  the  court,  in  any  matter  nespeoting  the  trust,  Estate,  or 
property  to  be  administered,  and  the  ri^ite  of  the  parties  in  interest,  in 
the  same  manner,  and  as  fully  as  was  formeriy  entertained  in  courts  of 
diancery. 

^284.)  Seo.  IX.    Appeals  idiall  be  allowed  from  any  final  order,  AppMOtm. 
udgment,  or  decree  of  the  probate  court  to  the  court  of  common  pleas,  gJJ^jf'^ ' 
»y  any  person  against  whom  any  such  order,  judgment  or  decree  may 
be  made,  or  who  may  be  afiected  thereby,  in  the  same  manner  as  is  pro- 
vided for  appeals  fVom  die  probate  court,  in  the  act  entiUed  "  an  act 
•upplementary  to  the  act  entitled  *  an  act  defining  the  jurisdiction  and 
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8m  pbobatb        regulating  ihe  practice  of  probate  conrta/  passed  March  14, 1853,  and 
^^^^^"^  to  amend  said  act,''  passed  May  1, 1854.    Appeals  shall  also  ]^  allowed 

from  any  order  or  judgment  of  the  court  of  common  pleas,  in  like  man- 
ner, to  the  district  court,  in  proceedings  under  this  act,  by  any  person 
against  whom  any  such  judgment  or  order  may  be  rendered,  or  who 
^Biu  of  «so8p-  may  be  affected  thereby,  to  the  same  extent  and  in  the  same  manner 
*ioiu.  gg  ^  provided  for  appeals  from  the  common  pleas  in  other  cases,  and 

bills  of  exceptions  may  be  taken  and  allowed  upon  any  decision  of  the 
probate  court,  court  of  common  pleas,  or  district  court,  in  proceedings 
under  this  act,  as  in  other  oases. 
To  wbai  wtaiM      (285.])  Sec.  X.    This  act  shall  apply  to  all  cases  of  estates  now  set- 
S2i*»*^o»w?*"  *^®^>  ^^  ^^  course  of  settlement,  as  well  as  those  that  may  hereafter  be 
^^  settled,  and  to  all  causes  or  suits  now  pending,  respecting  any  matter 

provided  for  in  this  act 
swan'i  B.  8.  401.  (286.)  Sso.  XI.  That  the  act  entitled  an  act  for  the  more  speedy 
(^•n»i  B.  8.  coU^ti^jn  ^f  debts,  etc.,  from  executors,  adminbtrators  and  guardians, 
in  certain  oases,  passed  March  18, 1851,  be  and  the  same  is  hereby 
repealed.  This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

8w»n*i  B.  S.  866.  An  Act  to  amend  the  act  inpplementary  to  the  aet  entitled  an  act  to  provide  for  tlM 
settlement  of  the  estates  of  deceased  persons,  passed  March  23, 1840. 

[AuMd  and  took  ^«c<4prfl  18, 1868.    66  vol.  ataC  167.] 

Lien  holders  to  be  (287.)  Seo.  I.  Be  U  enacted  hy  the  General  Amemhfy  of  the  State 
S^ti^fofjjiiS  of  Ohio,  That  when  any  executor  or  administrator  shall  file  a  petition 
in  the  probate  court,  or  the  court  of  common  pleas,  in  any  county  in 
this  state,  for  authority  to  sell  the  real  estate  of  the  deceased,  it  shall 
be  the  duty  of  such  executor  or  administrator,  in  addition  to  the  per- 
sons named  in  section  one  hundred  and  twenty-four  of  the  act  to  which 
this  is  supplementary,  to  make  all  mortgagees  and  other  lienholders, 
whether  by  judgment  or  otherwise,  on  said  real  estate,  and  all  trustees 
holding  the  legal  title  thereto,  parties  defendant  to  such  petition  in  the 
same  manner  as  is  now  provided  by  law  for  making  parties  defendant 
thereto. 

(288.)  Seo.  II.    The  probate  court  and  court  of  common  pleas  in 

iM^^MM^Uans  ^hich  such  petition  may  be  filed,  shall  have  ftdl  power  to  determine  the 
^**"'       equities  between  the  parties  and  the  priorities  of  lien  of  the  several  lien- 
holders  on  said  real  estate,  and  to  order  a  disti^bution  of  the  money 
arising  from  the  sale  of  such  real  estate,  according  to  the  respective  equi- 
ties and  priorities  of  lien  as  found  by  the  court^ 

Seo.  m.    Thb  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  Act  relating  to  dower,  and  the  mode  of  fixing  the  ralne  in  money  of  dower  estates. 
[AuMd  oiMl  toot  ^«c<  4pra  8, 1867.    64  vol.  Alt  90.] 

(2890  Ssa  I.  Beit  enacted  by  the  General  Astemhlfy  of  the  State  of 
Ohio,  That  in  all  actions  and  proceedings  for  partition  of  real  estate, 
when  the  same  can  not  be  divided  and  is  ordered  to  be  sold;  and  in  all 
oases,  actions  and  proceedings  for  the  sale  of  real  estate  bv  executon, 
administrators  and  guardians,  when  the  widow  of  any  decedent  being  a 
party,  has  a  dower  interest  therein,  it  shall  be  lawful  for  such  widow  to 

1  Before  the  passage  of  this  act,  it  was  held  that  upon  a  petition  for  the  sale  of 
lands,  the  administrator  conld  not  proceed  against  creditori  of  the  eatate  to  fettle  and 
acynst  their  claims  hj  decree;  and  that  a  decree  of  a  probate  court,  in  snch  caae,  for 
the  cancellation  of  mortgage  securities,  was  beyond  its  jorisdiotion.  OiUUamd  t.  Sd' 
kr"*  adm'r,  2  Ohio  St.  Rep.  223. 
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file  lier  answer  in  sucli  proceeding,  and  waive  the  assignment  of  dower  Wairwof  Mriga- 
by  metes  and  bounds  in  said  real  estate,  and  ask  tbe  court  to  have  such  "****  ^  ^owm. 
real  estate  sold  free  of  dower,  and  to  allow  her  in  lieu  thereof,  such 
sum  in  money  out  of  the  proceeds  of  sale  as  the  court  may  deem  the 
just  and  reasonable  value  of  her  said  dower  interest  therein. 

Seo.  n.  That  said  answer  of  any  such  widow  shall  have  the 
same  force  and  effect,  and  shall  be  taken  and  held  to  be  in  all  respects 
as  a  deed  of  release  to  the  purchaser  of  such  real  estate,  of  the  dower 
interest  therein  of  such  widow. 

Seo.  m.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

BETEBSNOSS  TO  PEIOB  LAWS. 

For  fonnerlaws  in  relation  to  exeoators  and  adminiitratort,  eto.,  see  aets  of  Aagnit 
80, 1788,  Chase,  96:  August  1, 1792,  Chase,  127;  Jane  16, 1795,  Chase,  159;  Jane  16, 
1795,  Chase,  162;  Jane  19,  1795,  Chase  182;  Jane  26, 1795,  Chase,  184;  May  1, 1798» 
Chase,  206;  October  28,  1799,  Chase,  211;  January  13, 1802,  Chase,  887;  FebraanrlS, 
1804,  Chase,  485 ;  February  11, 1805,  Chase,  495 ;  February  1, 1805,  Chase,  496 ;  Feb- 
ruary 22, 1805,  Chase,  517 ;  February  18, 1808,  Chase,  571 ;  February  20,  1808,  Chase, 
577;  Februanr  10, 1810,  Chase,  680;  Februa^  19, 1810,  Chase,  685;  February  8, 1812, 
Chase,  769;  January  25, 1816,  Chase,  929;  January  29, 1818,  Chase,  1087;  February 
2, 1821,  Chase,  1193 ;  Deoember  20, 1821,  Chase,  1211 ;  February  11, 1824,  Chase,  1308; 
February  7,  1825,  Chase,  1464;  January  16,  1827,  Chase,  1541;  February  11, 1828, 
Chase,  1601 ;  February  10, 1829,  Chase,  1631 ;  March  12, 1831,  29  r.  SUt.  229 ;  Mareh 
1, 1834,  82  y.  SUt.  86 ;  Mareh  9,  1835,  88  t.  SUt.  54 ;  Mareh  14, 1887,  85  t.  SUt.  58. 
The  four  last  named  acts  were  repealed  by  the  act  of  March  28, 1840,  now  in  force, 
and  contained  in  this  Chapter. 

At  to  9alm  of  roal  Mtote,  iy  «eoeiitort  and  admmUiraion,  wtdor  prior  knot:  The  act  of 
June  16, 1795  (Chase,  162),  was,  it  seems,  the  first  act  on  the  subject  of  the  sale  of 
real  esUte  of  decedenta,  by  an  executor  or  administrator.  This  law  was  repealed  by 
the  act  of  February  22, 1805  (Chase,  517),  and  ceased  to  hare  effect  from  and  after  the 
ilrst  day  of  June,  1805. 

Between  the  first  of  June,  1805,  and  the  first  of  June,  1808  (Chase,  571),  there  wai 
no  law  aathorising  the  sale  of  real  estate  by  an  executor  or  administrator,  to  pay 
debU ;  and,  consequently,  the  personal  represenUtires  of  a  solrent  or  insolrent  es- 
tate, could  not,  during  that  period,  under  any  order  of  a  probate  court,  dispose  of  the 
real  estate  of  the  testator  or  intestate.  Zsmm  of  Paimt  r.  ShUmer  el  al.,  8  Ohio  Bep. 
159 ;  LutUow't  heirt  y.  Joktitkm  MaL,  Z  Ohio  Bep.  558 ;  Ludlow't  Aetrt  t.  Wade,  5  Ohio 
Bep.  494;  Ltttee  of  DavU  r.LMmgHon,  6  Ohio  Bep.  225;  Xcmm  of  Chray  t.  AbUw,  8 
Ohio  Bep.  466. 

Such  loose  and  rague  proceedings  of  the  courts,  in  the  first  stages  of  the  territorial 
goremment,  will  be  held  ralid,  as  would,  were  they  proceedings  of  the  present  day, 
be  pronounoAd  irregular  and  Toid.    LmdlowU  keirt  t.  WouU,  5  Ohio  Bep.  494. 

Where  the  territorial  court  had  jurisdiction,  undercertain  circumstances  specified  ia 
the  statute,  to  order  the  sale  of  intestate's  lands,  it  will  be  presumed^  without  its  ap- 
pearing from  the  record,  that  those  circumstances  existed  and  were  made  known  to 
the  court,  before  the  order  was  entered  of  record.    lb. 

Where  proceedings  were  instituted  by  an  administrator  for  the  sale  of  land,  and  an 
order  was  granted  under  the  act  of  1795,  and  the  sale  was  made  after  the  reneal  of 
that  act  by  the  act  of  1805,  such  sale  conferred  no  title  on  the  purchaser.  Peny  t. 
aark$om,  16  Ohio  Bep.  571. 

If  there  be  an  order  for  the  sale  of  land,  under  the  abore  law  of  1795,  the  preyioui 
grant  of  administration  is  not  the  commencement  of  a  "  suit  or  prosecution,"  within 
the  saving  clause  of  the  repealing  act  of  February  22, 1805.  So,  an  order  of  court, 
for  the  sale  of  land,  under  the  act  of  1795,  remaining  unexecuted,  is  not  a  "  suit  or 
prosecution,"  pending,  within  the  saving  clause  of  the  above  mentioned  act  of  1805. 
temee  of  DavU  v.  Livit^ftton,  6  Ohio  Bep.  225 ;  Ludlow't  kwn  v.  Wade,  5  Ohio  Bep.  494. 

Inasmuch  as  a  sale,  without  an  order  of  court,  would  be  void,  and  an  order  of  sale, 
without  a  statute  to  authorise  it,  would  also  be  void ;  when,  therefore,  an  order  to  sell 
Is  made,  and  before  the  sale  the  statute  authorising  such  a  proceeding  is  repealed, 
without  any  saving  clause,  the  order  itself  is  at  an  end,  and  no  valid  sale  can  there- 
after be  made.    IB, 

By  the  act  of  April  15, 1808,  organising  the  judicial  courte  (Chase,  855),  the  court 
of  common  pleas  had  the  same  authority,  in  relation  to  deeedente'  estates,  as  tho 
orphans'  court  had,  under  the  act  of  1795.  Ludhw't  ktin  v.  JohmtUm  el  o^,  8  Ohio 
B^.  558. 

•the  act  of  February  18, 1804  (Chase,  485),  relates  to  personalties  only ;  and  so  far 
repeals  tho  act  of  1795.  But  those  parte  of  the  law  of  1795,  which  relate  to  real  Of 
tote,  were  not  repealed  by  the  law  of^  1804.    Ik. 
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Ab  to  the  act  of  February  10, 1810  (Chase,  600).  This  aot  proTidef,  that  the  eo^nl 
shall  appoint  three  disinterested  men,  to  view  and  appraise  the  premises  **  to  be  sold(, 
and  return  to  court,  under  oath,  a  statement  of  the  value  thereof,  o^  i^iteA "  the 
oonrt  shall  order  a  sale,  etc.  An  apnraiiement  fuid  sale  was  had,  and  retom  thereof 
lile4  }  but  the  only  order  m^de  by  the  court  w^  as  follows :  "  petition  and  mention 
made  by  the  administrators  of  A.  Goforth,  deceased,  for  the  sale  of  real  estate.  Ac- 
count and  statement  exhibited  to  court,  who  appoint  Joseph  Carpenter,  Bthan  Stone, 
and  Richard  Fosdieli,  appraiaen/'  etc.  It  was  held,  that,  although  it  is  now  well 
settled  that  courts  give  a  lib^iral  eonst^riotion  to  statutes  authorlBing  the  sale  of  real 
estate  by  executors  and  avlministrators,  they  can  not  dispense  with  the  mode  of  pro- 
eeeding  explicitly  prescribed,  or  supply  it  by  presumptions  and  constructions,  and 
that  the  sale,  in  this  case,  was  not  authorised  by  the  court  lh>m  anysthing  Jihat  ap- 
pears or  t^at  can  b^  implied  from  th^  Moord,  f  nd  ^as,  ,Uiei;efore.  yoid.  Xenee  of  Qo^ 
fortk  y.  Lrmgworih,  4  Ohio  Hep.  129.  So,  the  indorsement  of  the  names  of  the  aiH 
praisers,  and  the  word  "  allowed,"  written  on  the  original  petition,  by  one  of  £e 
associate  judges,  is  not  evidence  that  the  order  of  sale  was  made,  inasmuch  as  under 
the  statute  of  1810,  no  sale  could  be  ordered  until  after  the  appraisement  was  letumed. 
XewM  of  Newoomb  v.  SmUh,  »  X>hio  Rap.  447. 

As  to  the  act  of  January  25,  1816  (Chase,  929).  The  difference  between  the  above 
mcnt!  1  r  1  at  nf  T"in,  anl  the  act  of  1816,  in  relation  to  l;he  subject  i^bove  referred 
to,  is,  that  UxQ  wordts  '' after  tDhieh"  the  court  shall  order  a  sale,  etc.,  contained  in 
the  act  of  1810,  are  omitted  in  the  act  of  181(1.  It  is  said,  however,  ^bat  an  appraise- 
ment is  probably  necessary  to  be  flrst  made  and  returned,  under  the  act  of  18l6,  be- 
fore the  court  can  order  a  sale.  M^omi  BU,  Co.  t.  HflUmt^t  ktin,  7  Ohio  Jlep.  (part 
1),11.  '  ^      -      .^.     .  r    r 

Under  the  act  of  1816,  the  court  of  common  pleas,  granting  letters,  had  the  same 
power  to  direct  the  sale  of  real  prpper^  of  a  decedent,  situate  in  any  other  part  of 
the  state,  as  in  the  county  In  which  the  letters  were  granted,  although  there  is  no  ex- 
press provision  in  the  statute  to  that  effect.  '  £c#j»ec  of  Avery  v.  Puffk,  9  Ohio  Rep.  67, 

And  under  this  statute,  eqaitable  Interests  in  land  were  assets  for  the  payment  of 
debts,  and  could  be  sold  by  order  of  t,he  court,  although  there  is  no  express  authority 
therefor,  except  that  the  term  "real  estate"  occurs  in  the  statute,  which,  it  la  said, 
includes  an  equitable  estate  in  lands,     /fr. 

The  act  of  February  11,  1824  (Chase.  1308),  prov^ed  that  to  the  petition  of  the  ex- 
ecutor or  administrator  for  the  sale  of  real  estate,  ihe  Ifiwful  heir  or  person  having 
the  next  estate  of  inheritance  should  be  made  defendant 

Before  this  aot  was  passed,  it  was  jnot  necessary  to  mal^9  t^e  heirs  Qf  a  decedent- 
parties  defendants  to  a  petition,  filed  by  an  executor  or  administrator  for  the  sale  of 
real  estitte.  And,  under  th^t  act,  if  minor  children  not  named  in  the  petition,  actu- 
ally have  an  appearance  entered  for  them  In  court,  by  tneir  guardian,  pending  the 
petition,  they  are  bound  by  the  order  of  sale,  nntll  it  is  reversed  for  error.  Lenee  of 
JSwing  V.  Bigb^^  7  Ohio  Bep.  (part  1),  198;  £w%ng  r.BoUiHer,  7  Ohio  Rep.  (part 

An  order  for  the  sale  of  real  estate  under  tj^s  aot,  is  not  roid,  where  a  guardian  <kI 
litem  was  appointed  for  the  infant  defendants.  Who  apnoared  and  answered  for  them^ 
although  there  is  no  proof  that  the  infants  were  served  with  process.  Sobb  r.  Irwin, 
15  Ohio  Bep.  689;  lewit  t.  Leynt*  adm'rx,  ^5  Obio  Bep.  715  j  J^neot^  r,  Lowe,  18  Ohio 
Bep.  368. 

.The  proceeding  authprized  by  the  act  of  1824,  tested  by  its  nature  and  essential 
i^Dialities,  woul<|  seem  to  be  ctearly  snough  a  proceeding  in  rem.  On  the  death  of  the 
owner,  the  law  charged  his  debts  as  a  specific  lien  on  all  his  property,  and  held  it 
subject  to  their  payment.  The  legal  title  to  the  real  estate  descended  to  the  heir  sub- 
ject to  this  paramount  Hen.  The  executor  or  administrator  was  a  trustee  alike  for 
oj^ditors  an4  heir ;  and  the  order  of  sale  upon  his  petition  operated  on  the  estate  and 
not  on  the  heir,  and  the  purchaser,  by  operation  of  ^aw,  V>ok  the  paramount  title  of 
the  ancestor,  and  did  not  claim  through  Or  under  the  heir.  The  heir  was  reaulred  to 
be  made  a  party  to  the  proceedings,  Irith  a  view  to  his  having  notice ;  but  it  is  no- 
where intimated,  that  a  failure  to  give  notice  should  deprive  the  court  of  jurisdiction 
OTcr  the  property.  But  whetlier  tjie  entire  want  of  notice  would  warrant  the  collat- 
ersi  impeaojament  of  the  proceedings  or  not,  no  particular  form  of  process  or  mode 
of  giving  notice  to  the  defendants,  was  proyided  by  statute.  The  necessity  of  giving 
a^v  notice  is  only  to  be  inferred  from  the  fact  that  the  heirs  are  required  to  be  made 
defendants.  This  omission  in  the  law  had  to  be  supplied  by  a  course  of  practice  in 
the'  several  courts  invested  with  the  jurisdiction.  In  the  case  of  minor  heirs,  the 
practice  was  general  to  serve  the  process  upon  the  general  guardian,  or  a  guardian 
ad  litem,  or  to  permit  an  appearance,  without  process,  by  either.  Decisions  recognis- 
ing this  practice  as  sufficient  to  fix  the  jurisdiction,  have  stood  as  the  law  of  the  state 
for  more  than  twenty  years.  During  all  that  time,  they  have  constituted  rules  of 
property »  and  upon  the  faith  of  them  men  have  Invested  their  money.  If  erer  an 
urgent  case  for  tbe  apnlication  of  the  maxim  etare  decieie,  exis^d,  this  is  one.  Skel- 
tUfH  V.  Newton,  3  Ohio  9t.  Bep.  495. 

The  act  of  March  12,  1831  (Chase,  1782),  provided  that  to  the  petition  for  the  sale 
of  the  real  estate,  the  lawful  heir  or  heirs  or  the  person  or  persons  having  the  nex\ 
filiate  of  inheritance,  should  be  made  defendants ;  and  should  be  served  with  process 
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or  otherwise  nulled  of  the  pendenoy  ef  the  petitioii  in  the  maaa/fn  prescribed  in  the 
ehanoeiy  act. 

A  ponhaser  at  administrator^  sale  of  land  nnder  this  act  ean  not  sustain  his  titto 
by  the  bare  production  of  the  order  of  sale,  without  proof  of  petition  filed,  serrioe  of 
proeess  or  of  pvooeedincs  anterior  to  .^e  order.    Aaanu  y.  Jeffrie*,  12  Ohio  Rep.  254. 

In  a  proceeding,  on  the  peiitien  ef  an  administrator,  to  sn1$}eet  lands  of  a  decedent 
to  the  payment  of  debts,  nnder  the  statute  of  1881,  where  a  guardian  oui  Hitm,  wat 
appointed  for  the  inlant  dafrndants,  and,  on  their  behalf,  acknowledged  serHce  of 
proeess  for  their  appearanoet^  it  was  held :  That  in  so  far  as  the  proceeding  is  of  aa 
adTertary  charaeter,  that  chaiactar  was  given  it  by  the  act  of  1B24,  defining  the  duties 
of  executors  and  administrators.  The  oonstmctlon  heretofore  giren  to  tliat  act,  by  «► 
neated  decisions  of  the  co«i,.haTing  become  a  rule  of  property,  should  now  be  followed* 
It  was,  therefore,  held>  that  the  want  of  personal  seryice  of  a  subpena  upon  the  in- 
fiuit  defendants,  does  not,  undwr  the  act  of  ISJU,  aifeot  the  jurisdiction  of  the  oonxt^ 
or  render  void  the  order  of  sale.    JBlnMon  et  al,  t.  OUley  etaL,S  Ohio  St.  Bep.  604. 

Where  the  record  in  saoh  prooeeding  under  tikis  aet  sets  out  that  it  was  ''shofm.'to 
the  court  that  due  notice  hiMi  oeen  giy^  to  the  defendants,"  H  was  held  that  this  lan- 
gnage  imports  a  finding  by  the  court  that  the  notice  which  the  law  required,  under 
uie  circumstances,  had  been  regalasly  giren,  and  that  OTidence  would  not  be  received 
to  contradict  this  finding  of  the  eovt.    MiekanUr. Skif  eiaL,6  Ohio  St.  B^.  Mfi* 

The  granting  of  letters  of  administration,  does  not  eonfisr  upon  eteditors  such  ft 
lien  upon  the  real  estate  of  the  intestata,  as  to  preclude  the  legislstnre  from  repell- 
ing the  law,  authorising  the  sals  of  real  estate,  for  the  pa^JMvS  of  d/fihtft.  Xkoww'* 
Mvv.JMiMlMistoi^SOtMBep^Ma.  ^^ 
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7Mf  aod  mileage  of  grand  and  petit  Jorora,  lected. 

and  how  paid;— Coroner's  Jury.  66.  Ooetf  taxed  on  oontlnnanoea. 
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40.  Feea  and  mileage  of  grand  and  petit  Jorora,  lected. 

and  how  paid;— Coroner's  Jury.  66.  Goeti  taxc 

46.  Talesmen  Jory.  etc.,  bow  ooUeoted. 

67.  Coits  taxed  in  cases  heretotwe  pvoiocvled  ci 
jiMC«Li.AM«0OT  PB0T1M0N8.  v     now  pending,  how  collected. 

47.  Party  in  whose  Ikvor  verdict  is  rendered  68.  When  Mght  preceding  tectfona  take  eftct 

shall  pay  sheriff  six  dollan,  which  sheriff  ^^      .  . 

shaU  pay  into  county  treasuiy.  inr«.Aiin»  oom. 

48.  Fees  of  sneriff  for  serring  a  ca.  sa.  inoed  60.  SherUBitopayoTertotheclerkaoftheoowta 

from  another  connty.  of  common  ideas  all  costs  by  them  col 

40.  Clerk  to  pay  the  fees  to  sheriff;  and  may  r»>  lected  nnlees,  etc. 

fbae  to  issue  till  lees  are  deposited.  70.  Qerks  of  common  pleas,  supreme  and  siip»- 
60.  Indorsement  on  snch  writ.  rior  conrts,  to  make  ont  uslv  of  unclaimed 

51.  How  Jury  tbt  taxed,  etc,  in  criminal  cases.  costs.— List  to  be  posted  np. 

5S.  QlBcers  to  set  np  table  oftMt  In  their  offices;  71.  When  snch  costs  to  be  paid  to  oonnty  treaa- 

forfeiture  for  not  so  doing.  vrsr. 

68.  Payment  of  fees  may  be  reftsed  ontfl  biU  of  ««,,«-«»  «««-  „  «,««*»  n^n. 

MTticnlarB  and  receipt  be  madeoat,etc-.  WLLaam  ooan  di  gbimihal  oammb. 

Botaxation.  72.  Clerks  to  report  costs  in  criminal  cases. 

64.  No  ministerial  offloer  to  reoeiTe  feet,  imlesi  78.  Prosecuting  attorn^  to  report  costs  by  Um 

items  be  returned  on  process.  collected. 

66.  Sheriib*  fees  under  act  relating  todower.  74.  Offloets  to  keep  cash  books  for  the  entry  o# 

66.  Fees  of  commissioners  who  asogn  dower.—  costs.— Clerk  to  be  receiver  of  all  moncva 

Who  to  pay  costs  in  dower.  payable  at  his  office. 

67.  SheriA*  and  coroners*  fees  sntt|ect  to  equit-  76.  Courts  may  require  derki  to  gfve  additkoal 

able  distribution  in  certain  cases.  bonds. 

68.  Acts  repealed.  76.  Officers  for  negieot  may  bo  lemored. 

60.  When  act  took  elfect.  77.  Xxtra  ikllowanoe  on  execution,  attachment 

60.  Fees  of  officers  attending  itramlning  court.  in  replevin,  etc. 

78.  Witness  fees  to  policemen. 
TiXinoM  Aim  ooLLBcnov  OF  00BT8.  79,  County  oommissionen  per  diem  and  m!to> 

61.  Costs  of  each  party  to  be  taxed  separately;  age,  and  how  paid. 

62.  —How  entered  in  Judgment  and  on  reocM^.   80.  When  expense  of  transerfpt  of  Judgmenti 
68.  Indorsement  on  execution  of  costs  of  party  etc.,  to  be  taxed  in  cost  bill. 

condemned,  and  how  made.  81.  Clerk  to  receive  all  costs  and  fees  taxed  mnii 

•  04.  When  special  execution  may  issue  for  costs.—  writs  and  pay  over  to  person  entitled.— 

Form  of  such  execution.  Sheriff;  etc.,  to  tax,  collect  and  pay  over 

66.  Costs  separately  taxed  on  all   transcripts  such  costs  to  clerk,  giving  names  and 

given  by  Justtoes  of  the  peace,  and  on  ap«  amount. 

PROBATE  JUDGX*  ^ 

An  Act  to  regulate  the  fees  of  probate  Judges,  and  to  repeal  the  nineteenth  Motion 
of  the  act  entitled  <<  an  act  defining  the  jurisdiction  and  regulating  the  praotiee  of 
probate  courts/'  passed  February  25, 1852. 

[i>bM«2Jrardkl4,1868.    61  sol.  fifail.  460.] 

No  fees  einpi.      0-)  SECTION  I.  Be  it  emcted  l^  t7^  GenercU  Astenibli/ of  the  &ate  <if 
etc  '  Ohioj  THat  each  probate  judge  in  this  state  shall  receive  for  serricea 

rendered,  the  fees  prescribed  in  section  two  of  this  aot^  and  no  more. 
Items  or  feM.  (2.)    Sec.    II.     For  docketing   each   cause   to    be  charged   but 

once,  six  cents;  for  entering  the  appearance  of  the  parties,  to  be 
charged  but  once,  sixteen  cents  in  each  case;  for  taking  affidavit,  twelve 
cents ;  for  issuing  summons  or  other  writs  under  seal,  twenty-five  cents 
each;  for  entering  order  to  advertise,  twenty-five  cents;  for  filing  peti- 
tion, answer,  or  any  other  paper,  necessary  to  complete  the  plead- 
ings in  any  cause,  six  cents;  and  for  all  other  papers,  except  the 
accounts  current,  and  vouchers  of  executors,  administrators,  and 
guardians,  four 'cents  each;  for  entering  the  return  of  any  writ,  six 
cents;  for  issuing  a  subpena,  where  there  is  but  one  witness  named^ 
twelve  cents;  and  for  every  additional  name,  four  cents;  forswearing 
each  witness,  four  cents;  for  entering  attendance  of  each  witness,  six 
cents;  for  indexing  each  cause,  ten  cents;  for  entering  judgment  on 
journal,  ten  cents;  for  recording  general  verdict,  ten  cents;  for  enter- 
ing order  on  journal,  ten  cents  for  each  one  hundred  words ;  for  tran- 
scribing judgment  or  orders  on  the  docket,  ten  cents;  for  entering 
satisfaction  of  judgment  or  decree  on  record,  twelve  cents ;  for  entering 
every  special  rule,  six  cents;  for  entering  every  continuance,  discon- 
tinuance, or  reiraaktj  ten  cents;  for  entering  a  rule  of  reference,  twelve 
oents ;  and  for  giving  a  copy  thereof,  under  seal,  twenty-fixe  cents;  for 
storing  notice  of  appeal,  ten  cents;  for  drawing  cost  bill|  thirty-five 
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oents,  wliicli  sliall  be  taxed  but  once  in  each  case;  for  making  up  a 
oomplete  record  in  each  canse,  ten  cents,  for  each  one  hundred  wordb 
Bucb  record  may  contain;  for  making  out  copies  of  records,  or  any 
proceedings  in  a  cause,  when  required  by  either  party  or  the  law,  with 
the  seal  annexed,  ten  cents  for  each  one  hundred  words;  for  entering  al- 
lowance of  an  injunction,  eerHorariy  or  haheat  corpuSj  ten  cents;  for 
issuing  execution,  thirty-fiye  cents;  for  docketing  each  execution 
issued,  ten  cents;  for  issuing  orders  of  sale,  thirty-fiye  centB  each;  and 
ten  cents  for  each  one  hundred  words  said  writ  may  contain  oyer  the 
first  hundred;  for  recording  returns  on  writs  of  execution  and  orders 
of  sale,  ten  cents  for  each  one  hundred  words;  for  each  certificate  to 
which  the  seal  of  the  court  is  required,  and  not  herein  proyided  for, 
fifty  cents;  for  probate  of  will  and  entry  thereof,  thirty-fiye  cents;  for 
issuing  letters  testamentary  or  letters  of  administration  or  guardian- 
ship, under  seal  of  court,  one  dollar ;  for  taking  bond  of  executors, 
administrators  or  guardians,  forty  cents;  for  recording  a  bond,  will,  in- 
yentory,  sale  bill  or  settlement  of  executors,  administrators  or  guard- 
ians, ten  cents  for  eyery  one  hundred  words;  for  making  out  copies  of 
wills,  inyentories,  sale  bill,  settlements  or  rules  of  court,  ordered  or  to 
be  fiumished  by  executors,  administrators  and  guardians,  ten  cents  for 
each  one  hundred  words;  for  entering  the  appoinment  of  executors, 
administrators,  guardians  or  appraisers  of  property,  twelye  and  a 
half  cents;  for  copy  of  order  to  appraisers,  twelye  and  a  half  cents; 
for  filing  an  account  current  and  youchers  of  an  executor,  ad- 
ministrator or  guardian  for  settlement,  and  entering  the  same  on  the 
minutes  of  the  court,  twenty-fiye  cents;  for  entering  order  of  settle- 
ment of  same,  fifteen  cents;  for  examining  partial  or  final  settlements 
of  guardians,  executors  or  administrators,  one  dollar  each,  whmre  there 
are  not  more  than  fifty  youchers  to  be  examined,  and  if  any  account 
shall  contain  more  than  fifty  youchers,  the  sum  of  two  centB  for  each 
additional  youcher  so  examined;  for  issuing  citation  to  executors,  ad- 
ministrators or  guardians,  thirty-fiye  cents;  for  administering  an  oath 
when  necessary,  and  issuing  a  marriage  license,  and  filing  and  recording 
the  certificate  of  marriage,  seyenty-fiye  cents;  forgiying  notice  of  time 
of  settiement,  ten  cents;  for  hearing  applications  on  behalf  of  lunatics 
and  idiots,  two  dollars;  fbr  hearing  applications  for  the  right  of  way 
for  railroads,  plank  roads  and  turnpikes,  three  dollars  per  day;  for 
hearing  and  deciding  applications  in  contested  oases  on  petitions  of  ad- 
ministrators, executors  and  guardians,  to  sell  land,  and  petitions  to 
oonyey,  one  dollar,  to  be  taxed  in  each  of  the  aboye  cases  in  the  bill  of 
costs;  for  holding  examining  courts,  two  dollars  per  day;  and  for  hear- 
ing and  determining  applications  on  habeoB  corpu$  in  criminal  cases,  two 
dollars,  to  be  paid  out  of  the  county  treasury  ^  for  hearine  and  de- 
termining application  for  habecu  eorpm  in  ciyil  cases  two  dollars ;  and 
fbr  hearing  and  determining  applications  in  contested  cases,  two  doUarSi 
to  be  taxed  in  the  bill  of  costs  against  the  unsuccessful  party. 

(3.)  Seo.  III.    For  any  other  services  not  herein  provided  for,  the  FMiferottariw. 
same  fees  shall  be  allowed  as  for  similar  services  in  the  court  of  common  ^^^^ 
pleas :  Provided,  that  no  probate  jndge  shall  charge  or  be  allowed  any  ^^     ^^  ^^ 
compensation  for  preparing  or  making  out  thb  acoount  of  any  executor,  oomufraMitor, 
administrator  or  guardian  for  settlement.  *^ 

(4.)  Sbo.  IY.    That  the  costs  in  all  criminal  proceedings  taxed  in  obiti  in  aimiiMi 
pursuance  of  the  provisions  of  this  act,  and  adjudged  in  fisivor  of  the  o*"^ 
state,  shall,  when  collected  by  the  probate  judge,  bd  paid  by  him  into 
the  county  treasury. 

(5.)  Sbo.  Y.    The  nineteenth  section  of  the  act  entitled  '<an  aet  BcpMOna  < 
ienning  the  jurisdiction,  and  regulating  the  praotice  of  probate  oonrti," 
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10  T.  tftei.  84.      pfuged  February  tvoitty-fiflh,  eighteen  [himdred]  and  fifty-two,  be  $x4 
tiie  Muoe  is  hereby  repealed. 

QLEBK'B  F9E8 
An  Aol  to  ji(g«ki4e  iht  ftet  of  oltrka  of  tlM  oowis  of  ^(mmKmfUt^*  ^ 

[FteMdJfiy  1,1954.    63  toL  AalL  IH.] 

Gl«d9*ftM.  (6)  SjEO.  I.    &  i^  macUd  bjf  the  General  A$$embfy  of  the  8taU 

f^  Ohioy  That  the  clerju  of  the  eeveical  coorts  of  common  pleaa,  and 
cuatrict  courts  of  this  ^tate,  ahall,  for  a^rvjces  hereinafter  Bpecified, 
when  rendered,  iieceive  the  fees  bereuiafter  provided,  and  no  more,  ei 

^toBMd^  (7.)  Seo.  U.  For  dodketii^  each  case  in  appearance  doeket,  ten 
*'"''*^'  xsents;  for  indexing  each  oaee  m  .saqLe,  direct  and  roverae,  ten  centa; 
lor  ent^ng  the  voluntarr  appearanee  of  pl«inti&  and  defendants,  ten 
oenta  each ;  for  filing  eacn  precipe,  pleading,  writ,  order,  deposition,  un- 
dertaking, bond,  notice,  rerdict,  transcript,  exhibit,  warrant  of  att<»rney, 
indictment,  affidavit,  biU  of  eixoe^^tions,  or  other  necessary  documents, 
£ve  oents;  for  taising  eaeh  affidavit,  fiftieen  <H»its;  for  issuing  each  sump 
^ons,  summons  in  enror,  notice,  capias,  or  order  of  arrest,  order  of  dee- 
livery,  order  of  aitachmenl^  order  of  injunction^  mandamus,  mandate, 
e^cuUoii^  hghew  corpm^  attachment  for  contempt,  order  of  refereocet, 
;writ  of  dower,  wjit  of  partition,  order  or  writ  of  sale,  or  any  other  ar* 
detr  or  writ  (exceptipg  a  subpeoa),  wherein  the  number  of  words  deep 
not  exceed  three  h^mdr^  thirty  cents;  for  iasuing  any  such  writ,  exfr> 
eution,  «pr  order  (exceptii^  a  subpena),  whe;?ein  we  number  of  words 
exceeds  three  hundred,  ten  cemU  for^aoh  one  hundred  words;  for  cu- 
tting an  order  to  adverti^,  ^#nty  c^nts;  for  entering  proof  of  publi- 
^ation^  te^  fietfAa ;  fi)r  entering  a  rule  for  pleading,  five  x!»nts;  for  taking 
|bn  undertaking,  bond  or  recognixanee,  thirty  .cents;  for  taking  justifiaa- 
^on  of  bail,  on  notice,  fifty  oents ;  for  indorBing  or  entering  allowanea 
jqf  bail,  five  ^ents  j  for  entering  an  exoneration  of  bail,  ten  cents;  for 
^nitering  th^  letwn  of  eadb  writ  or  ord^  (esoepting  «9:ecutions  and 
subpena),  fivo  cents ;  fbr  entoiiig  an  appointment  of  a  guardian  for  sui^ 
^c^ts;  for  issuing  venire  fSNT  >ui7,  to  he  charged  i;n  each  case  wherein 
^re  is  an  issue  siade  ii|^,  fifteen  4^ts;  impanneling  a  jury«  in  each 
^ase  tciod  by  jwry,  and  admioistering  t^  oath,  Hfteen  cents;  for  a  eer- 
^cate  to  each  jtiides  juror,  for  his  fee,  ten  cents ;  for  palling  and  enters 
i|^^  aiioh  ialos  juror,  five  oents;  fyt  swearing  constable,  in  eaeh  case  tried 
^  jury,  five  cents ;  for  jsenii^  a  auhpena  wherein  there  is  but  one  wit^ 
9ess  nManed,  ten  oenta,  and  for  each  i^ditional  name  on  the  subpena^ 
&y^  icents;  for  swearing  ieaoh  witness  and  majting  entry  of  SMue,  five 
oants;  for  entering  attmlanoe  of  eaeh  witness,  five  cents;  lor  a  oertift' 
offte  to  each  witoess  for  his  fee,  ten  centa ;  for  isatung  a  certificate  of 
qualification  of  a  wiitness  lor  grand  jury,  ten  cents;  for  entering  each 
qftfie  on  the  bar  and  eotuit  ^attendees  of  eaeh  terni)  ten  ceiMis;  fbr  indexr 
ing  each  ease,  ten  cents,  for  each  jterm  the  same  4haU  remain  on  the 
dockot ;  for  enitering  an  order,  verdict,  rule  or  jqdgnient,  on  the  journal, 
arhen  the  number  of  wiorda  does  not  exeeed  oao  hmdred,  ten  cents,  and 
ten  oents  for  each  additionid  one  hj^ndied  words  such  en^  may  contain 
over  that  number;  for  transcribing  or  poatiing  an  order,  verdict,  rule,  or 
judgment  on  the  appearance  docket,  ten  oents;  for  entering  satisfaction 
of  a  final  order,  or  ^udgtaent,  to  be  tiMied  mi  an  item  of  original  costs, 
too  cents ;  for  ^entering  an  aasignwcMt  of  a  judgmwt  or  final  order^  ten 
nenits;  for  entering  e^  oontlnnanee,  diaoonit^uance,  dismissal,  or  set- 
tlement of  a  case,  ten  cents;  for  entering  a  notice  of  appeal,  ten  oenta: 
for  entering  on  the  journal  the  finding  of  an  indictment,  ten  cents ;  ana 
enterisig  on  thn  jounial  any  flea  not  required  tP  ba  w  writing,  ten  centSf 

(0)  BfeUod.    Supplied,  Sop.  300. 
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for  polling  a  joij,  irben  required,  fifty  oenta ;  for  attending  to  tlie  strik 
ing  of  a  special  jury^  and  issuing  a  venire  thereof,  one  dollar ;  for  draw- 
ing a  cost-bill  whioti  shall  be  taxed  but  once  in  each  case,  forty  cents ; 
for  making  up  a  complete  record  in  each  ease,  ten  cents  for  each  one 
hundred  wor<&  such  record  may  contain ;  fQr  making  out  copies  of  pro* 
oess,  pleadings,  records,  files,  or  any  proceedings  in  a  case  (with  the  seal 
annexed  when  reouired  by  a  party  or  the  law),  ten  oei^ia  for  each  ono 
hundred  words;  tor  docketing  each  exeoipition  issued,  ten  cents;  for 
making  direct  and  reverse  index  to  each  execution  issued,  ten  cents;  for 
entering  and  j^ecording  1^  return  of  ui  execution  wheire  the  ;(Munber  of 
w<N?ds  does  not  exceed  one  hi^idred,  ten  cents;  for  entering  and^ecorfj^ 
ing  the  return  of  an  execution  where  the  number  of  words  exc^ds  on^ 
hwdred,  iten  eents  for  ^aoh  c^  j|i\in4red  wo^ds ;  for  eao^  iCertificate,with 
the  seal  oi  tb^  court  ampiex^Bd,  excepiii^  when  affixed  i;o  a  copy  required 
by  a  party,  or  th^  law,  fifty  cents ;  for  each  certificate  to  w^ch  the  seal 
of  the  oourt  is  w^  r€»fu^»4j  and  not  herein  otherwise  provided  for, 
twenty-five  cents;  for  a  seai^ch  of  files,. records,  or  docket,  exceptiliig 
for  a  party  or  an  Attorney,  ten  cents ;  for  taking  and  ept^ring  a  declara- 
tion of  intention  to  beicomie  a  citi^n  of  tjt^  Unjyted  Stffttos,  ao4  for  j^ 
oertified  copy  of  such  entry  under  the  s€«l  ^  0^  coiu;t,  twenty-five 
cents ;  for  entering  ibe  final  admission  of  an  alien  [to]  ihe  rjighte  of 
cUbenship,  and  £or  a  oer<jy&«4  copy  thereof,  under  the  seal  of  the  courW 
twenty-five  cents;  for  isiuing  lioe^iise  to  a  peddleor,  fifty  cents;  for  issof 
ing  Ucense  to  jm  ajoptioneer,  a  ferry  deeper,  or  ^y  other  ^cense  ordei^ 
by  court,  fift^  cents ;  for  receiving  poll  books  of  justjces'  elections^  fiBtr 
tuying  elections  therefrom,  administering  oath  and  entering  same  of 
record,  one  dollar,  to  be  paid  by  leao^  jus^ce  on  recehring  his  commis- 
sion; .for  receiving  and  disbursing  moneys  (other  than  costs  and  fees), 
paid  over  to  vat^  clerks  in  pursuance  of  as  order  of  court  cr  on  judg* 
ments,  and  which  has  not  been  collected  by  die  sheriff  or  other  proper 
officer,  on  order  or  execution,  to  be  taxed  a^nst  the  party  charged 
wj^h  the  payipoie]^  of  suqJ^  nionejj  l^  comi;nission  of  twA>  per  centum  on 
ihe  first  thousand  4ollars,  and  of  one  per  oentus^  on  all  e|:ceeding  o^ 
thousand  dollars.  U 

(8L)  Sec.  III.    That  the  fees  accriiin^  to  the  clerk  for  services  ren-*  —iharfiiiiiiai 
dered  by  him  in  any  criminal  case,  wherein  the  state  fails  to  convict,  or  **•*»  ^w^P***- 
to  collect  the  costs  during  the  next  vacation  after  sentence,  shall  be 
paid  of  the  cou^tv  treasury,  on  t^e  order  of  the  counjty  auditor^  which 
shall  issue  upon  the  certificate  of  said  clierk.  a 

(9.)  Sec.  IV.  That  for  drawing  each  grand  jury  and  issuing  a  JjJ^^J^""*  •" 
veiUre  therefor,  the  elerk  shall  receive  a  fee  of  one  dollar;  for  oerl£^-  <^'^*^^^^* 
ing  for  fees  of  each  grand  juror,  ten  cents;  and  for  all  services  reur 
dtted  to  the  grand  jury  he  shaU  receive  4he  s^me  fees  as  are  allowed 
for  sinalar  services  in  a  cause  pending  in  oocurt,  the  sam«  to  he  paid  out 
of  the  oounty  tveasury,  in  the  same  manner  as  the  fees  specified  in  ^ 
preceding  section.  0 

(10.)  Sec.  V.  That  the  several  deiks  oi  the  said  comrts  shall  re*  otte 
ceive  from  the  treasuries  ci  their  respective  cojanties,  in  the  same  man-  *^ 
ner  as  the  fees  i^pecified  in  the  last  two  preceding  sections,  the  follow- 
ing fees  for  ndscellaneous  services,  performed  b^  tnem  respectively:  for 
making  out  abstracts  of  elections  (except  justices'  elections),  for  each 
one  hundred  words,  ten  cents;  for  each  certificate,  with  the  seal  of  the 
oourt  attached  to  abstraote,  fi%  cents;  for  certifying  for  fees  of  judg^ 
and  clerks  of  elections,  ten  cents  each ;  for  certifying  the  enumeratioa 
of  white  male  citiiens  over  the  age  of  tweuty^o^e  years,  to  the  secre- 
tary of  state,  one  dollar;  and  for  filing  each  list  of  such  enumeration, 
ten  cents ;  for  apportioning  jurors  to  ^e  several  townships,  copying  t^ 

(fl}B«9aat4.  Sii>plMl,Siv.a00. 


Digitized  by 


Google 


630  FEES  AIQ)  COSTS.  [CHA? 

names,  and  placing  tlie  same  in  the  jury-box,  three  dollars  annually; 
for  making  up  and  completing  eeneral  indexes,  direct  and  reverse,  of 
all  jud^entB,  final  orders  and  decrees,  fifteen  cents  for  each  case  so 
indexed;  for  making  out  lists  of  unclaimed  costs,  and  paying  the  same 
to  the  treasurer,  five  per  centum  on  the  amount  of  money  paid;  for  re- 
porting annually  to  the  county  commissioners  the  amount  of  fines  as* 
sessed  by  their  respective  courts,  one  dollar;  for  reportmg  annually  to 
prosecuting  attorney,  amount  of  fines  and  costs,  collections  thereon,  eto^ 
three  dollars;  for  reporting  annually  to  auditor  of  state  as  to  collection 
of  costs  in  penitentiary  cases,  one  dollar;  for  each  civil  jury  list  certi- 
fied to  county  treasurer,  fifty  oents;  for  distributing  the  laws,  journals 
and  documents  of  the  state,  five  dollars  annually,  a 
vo  tetar^A«d  (H.)  Seo.  YI.  That  the  county  commissioners  shall  furnish  to  the 
tto,  ^'^  '***^  clerks  of  courts  of  their  respective  counties,  all  blank  books,  blanks, 
stationery,  and  all  other  things  necessary  to  the  prompt  discharge  of 
their  duties;  all  which  articles  the  clerks  may  themselves  procure,  and 
shall  be  allowed  for  upon  their  certificate,  a 

(12.^  Seo.  YII.  That  the  act  entitled  "an  act  to  regulate  the  fees 
of  clerxs  of  the  courts  of  common  pleas,"  passed  May  1, 1852,  and  sec- 
tion fifty-two  of  the  act  entitled  "an  act  to  regulate  the  election  of  state 
and  county  officers,"  passed  May  3, 1852,  and  section  three  of  the  act 
entitled  "an  act  to  provide  for  collecting  the  statistics  of  crime,"  passed 
May  1, 1852,  be,  and  the  same  are  hereoy  repealed. 

(13.)  Seo.  YIU.  That  this  act  shall  take  effect,  and  be  in  foroe 
from  and  after  its  passage. 

DOCKET  FES. 

JLa  Aet  to  ndaoe  the  oompenaatioii  of  membon  of  the  general  MfeaUj,  aAd  oortitfa 
other  itate  and  oosnty  oi&cen,  and  for  other  pupoaei. 

[J\MM«/aiMury87.1844.     42  mL  fltal.  81.] 

Ko  doohii  fte  to      (^^')  ^'^*  X^^.    That  from  and  after  the  passage  of  this  act,  no 
be  oheiitd.         docket  fee  shall  be  chai^d  or  taxed  in  a  bill  of  costs  in  any  case  of 
law  or  chancery  in  any  of  the  courts  of  this  state.  > 

witnesses'  fees. 

An  Aot  regulating  the  feee  of  witneeeef  in  dTil  and  eriminal  eaeet. 
IPamti  MairA  16, 1858.    BOveLOoL  119.] 

Wma  tad  miletfi  (^^'L^^^'  L  Be  it  enocied  by  the  General  Ai$emhfy  of  the  State  of 
iJSSfTSa^  O^ib,  That  witnesses  in  civil  cases  shall  hereafter  be  allowed  the  fol- 
"^  lowing  fees:  for  each  dav's  attendance  at  the  court  of  common  pleas  or 
other  court  of  record,  or  before  any  officer  authoriied  to  take  depositioBS 
under  a  subpena,  to  be  paid  by  the  party  at  whose  instance  he  or  she  is 
summoned  (on  demand),  and  taxed  in  the  bill  of  cost,  seventy-five  cents, 
and  five  cents  ner  mile,  from  his  or  her  place  of  residence  to  the  plaos 
of  holding  said  court  or  place  of  taking  depositions.'  For  attending  a 
coroner's  inquest,  seventy-five  cents  per  day,  and  the  mileage  aforesaid^ 
to  be  paid  out  of  the  county  treasury.  For  attending  at  any  trial  be- 
fore a  justice  of  the  peace,  or  mayor  of  any  incorporated  city  or  town, 

IThifl  section  ii  aU  that  remaine  unaltered  and  unrepealed  of  the  celebrated  re« 
trenchment  law. 

8  As  to  the  county  of  Hamilton.— By  act  of  Febmaiy  82,  IS&l  (40  vol.  L.  L.  319)» 
it  is  provided,  that  the  fees  of  all  witnesses  attending  anj  of  the  oonrts  in  Hamilton 
county,  and  who  may  reside  without  the  limits  of  the  oity  of  Oinoinnatl,  shall  be  one 
dollar  per  day ;  see  also  next  note. 

(•)  Bepe»Ud.    8e|>pUed,  Sep.  160. 
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to  be  paid  for  as  is  provided  in  this  act  in  the  courts  of  record,  the  sam 
of  fifty  centB  per  day,  and  the  mileage  aforesaid:  Provided,  that  no 
mileage  shall  be  allowed  in  any  case  where  the  distance  from  the  place 
of  the  residence  of  the  witness  to  the  place  where  he  is  called  to  tes- 
tify, is  less  than  three  miles. 

(16.)  Sec.  II.  That  witnesses  attending  under  recognizance,  or  sub-  — inerimiiua 
pena  issued  by  order  of  the  prosecuting  attorney  or  defendant  before  ****• 
the  court  of  common  pleas,  or  other  court  of  record,  in  criminal  cases, 
shall  be  allowed  the  following  fees:  for  each  day's  attendance,  seventy- 
five  cents,  and  five  cents  per  mile,  as  in  civil  oases ;  to  be  taxed  in  only 
one  case,  when  attending  in  more  cases  than  one  on  the  same  days,  un- 
less otherwise  directed  by  the  special  order  of  the  oourt.^ 


loh  I 


)  Sbo.  in.    That  in  all  cases,  except  those  specified  in  this  act,  —in 


wwntfcmtd4n  thii 
act. 


eaon  person  summoned  as  a  witness  shall  do  allowed  the  sum  of  fifty 
oesiia  per  day  for  each  day's  attendance,  and  the  mileage  specified  in 
this  act;  and  all  persons  who  shall  be  called  upon  to  testify  in  a  cause 
in  which  they  are  not  summoned,  shall  receive  the  sum  of  twenty-five 
oents,  to  be  paid  as  provided  in  this  act. 

^18.)  Sbo.  IV.    That  for  the  purpose  of  ascertaining  the  mileage  to  5'Stod«SlJ** 
which  any  witness  may  be  entitled,  it  is  hereby  made  the  duty  of  the  ontberabpHUk^ 
sheriff,  or  other  officer  serving  a  writ  of  subpena,  to  indorse  on  the  writ 
the  number  of  miles  to  whi^  each  witness  may  be  entitled;  and  all 
judicial  officers  returning  witnesses  under  recognizance  to  any  court  in 
this  state,  for  the  trial  of  criminal  causes,  shaD  indorse  on  their  tran- 
script, the  number  of  miles  to  which  each  witness  may  be  entitled.    The 
act  heretofore  passed,  regulating  the  fees  of  witnesses  in  civil  and  crim-  Swia,  890^  an. 
inal  cases,  and  the  act  amendatory  thereto,  passed  March  17, 1838,  is 
hereby  repealed. 

ri9.)  Seo.  V.    That  in  all  cases  where  a  physician  or  surgeon  shall  Jj*  of  phjrioiMi 
maJce  a  post-mortem  examination,  at  the  instance  of  the  coroner  or  other  ^^i^JBhSt^iy^^™ 
officer,  said  physician  or  sureeon  shall  be  allowed  such  compensation  for 
his  services  as  the  court  of  common  pleas  of  the  proper  county  may 
direct  a 

sheriffs'  fees.' 

An  Act  regulating  the  fees  of  sheriffs  in  dril  and  eriminal  eases. 
[Pki««iJf<ire&18,1837.    IVwifc ^Ml Jwm  1, 1837.    88 wrf. fltal. 68.] 

(20.)  Seo.  I.    Beit  enacted  by  the  General  Ammbhf  of  the  SUUe  of  JSVtaSL^SS 

1  As  to  the  eonnty  of  Hamilton.— By  act  of  March  10, 1848  (41  vol.  L.  L.  1(8),  H 
was  nroyided :  *'  That  when  any  person  within  the  eonnty  of  Hamilton  shall  be  re* 
cognised  or  appear  as  a  witness  in  a  nnmber  of  eriminal  oases  which  may  be  pending 
at  the  same  tune,  he  shall  not  be  entitled  to  demand  or  receive  out  of  the  eonnty 
treasury  of  said  eonnty  of  Hamilton,  a  greater  snm,  for  the  whole  nnmber  of  eases, 
than  one  dollar  per  day  for  erery  day  he  may  so  hare  appeared  as  a  witness. 

8  As  to  the  sheriff  of  Hamilton  eonnty.— By  act  of  Maroh  33,  ISftl  (49  toL  L.  L. 
819),  entitled  "an  aot  to  reduce  the  fees  of  the  sheriff  of  Hamilton  county,  and  for 
other  purposes,"  it  was  proTided :  « 

Sbo.  3.  That  hereafter  the  said  sheriff  shall  onlT  charge  and  receive  twenty-live 
eents  for  the  servioe  of  any  writ  of  summons  or  subpena  in  chanoery,  and  five  cents 
for  the  servioe  of  any  writ  of  subpena  for  witnesses,  in  lieu  of  thirty-five  cents  and 
twelve  and  a  half  cents  heretofore  allowed  in  such  oases :  Provided,  that  said  sheriff 
shall  not  oharee  or  receive  any  mileage  for  serving  any  process  within  the  corporate 
limits  of  the  city  of  Oincinnati ;  and  provided,  further,  tnat  whenever  the  annual  in- 
eome  of  the  fees  of  the  sheriff  aforesaid,  shall  exceed  the  allowance  now  by  law  made, 
over  and  above  the  necessary  expenses  of  the  said  oflioe,  the  judges  of  the  court  of 
common  pleas  of  Hamilton  county  shall  have  power  to  revise  and  reduce  the  fee  bill 
ef  the  said  sheriff,  as  to  them  may  seem  just. 

(•)B69«a]ed.  BivpUed,  Sup.  m. 
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OhiOy  That  the  fees  and  compensation  of  sheiilRl,  sliall  be  as  f$llo1fl^ 
▼if: 

For  the  Service  of  every  writ  or  summons,  and  retnrns  thereof  QmiN 
penas  only  excepted)  when  only  one  defeiidant  is  named  therein,  tmrl^* 
five  cents ; 

For  each  additional  defendant,  twenty  cents; 

For  levying  each  writ  of  execution  on  real  or  pettiohal  estate,  or  (9i« 
ilervice  of  a  capuu  ad  saHt/aciendum  upon  the  body  of  eat^h  defendant 
named  in  thie  writ,  thiity-fiVe  cents,  and  mileage  as  in  ol^er  oases; 

t*or  every  bidl  bond,  fifty  cent?; 

For  commitdng  to  prison,  or  dSschargihg  tiberefirdm,  or  atten^ng  a 
person  before  a  judge  of  court,  fifty  cents ; 

For  serving  a  wi'it  of  possession,  with  the  aid=  of  ^o  county,  three 
dollars; 

For  serving  sudh  writ,  without  the  aid  of  the  county,  oile  dollar; 

For  executing  a  writ  of  inquiry,  and  ret^urning  the  same  with  the  in- 
quisition, two  dollars; 

For  the  copy  of  any  writ  of  process,  necessaify  to  complete  a  service, 
for  each  hundred  words,  ten  cents; 

For  serving  and  returning  a  subp^na,  for  each  persoil  named  thereiil^ 
iwelve  and  a  half  cents; 

For  serving  and  returning  venire'  fbr  petit  jnry,  tr^v^ling  f<M  in- 
cluded, to  be  paid  by  the  county,  four  dollars; 

For  summoning  a  jury,  to  be  allowed  on  oach  issue,  including  trar- 
eling  fbes,  fifty  cents; 

I^  summoning  a  grand  jnry,  traveling  fees  included,  to  be  paid  by 
€Le  county,  four  dollars; 

For  summoning  a  special  jury,  including  traveling  fe^,  tJhree  doHan ; 

Traveling  fees  upon  all  writs,  precepts,  arid  subpenks.  to  be  com- 
puted from  the  place  of  return  to  th«^  place  of  service,  five  cents  per 
mile;^ 

Poundage  on  all  money  actually  made  and  paid  to  the  sherifi',  on  et- 
ecution,  decree,  or  sale  of  real  estate  (except  on  writs  of  partition  for 
the  sale  of  real  estate),  two  per  centum  on  the  first  thousand  dollars, 
and  one  per  centum  on  all  sums  over  one  thousand  dollars : '  Provided, 
that  where  suoh  real  estate  shall  be  bid  off  and  purchased  by  the  plain- 
tiff in  execution,  or  the  complainant  in  chancery,  the  sheriff  ^hall  not 
be  entitled  to  any  poundage,  except  on  the  amount  paid  over  and  above 
the  claim  of  the  plaintiff  or  complainant; 

Service  oi  a  dedaration  in  ^tcimetU  and  retom,  the  same  fbes,  as  are 
allowed  for  the  eerriee  of  a  summons,  including  mileage,  as  herein 
provided; 

For  making  deed  of  lands  sold  on  execution,  deerea  erorder  of  oourt^ 
fso  be  paid  by  the  purchaser,  two  dollars  and  twenty-five  cents ; 

For  serving  and  retnrning  a  writ  <^scirey^xda«  (which  shall  be  served 
in  the  same  matiner  m  a  summons),  wh«t  011I7  one  defrndant  is  named 
therein,  thirty-five  cents;  and  fbr  each  additlonai'  defendant,  twenty 
oeftts; 

Servkig  any  person  with  an  order  of  eonrt,  and  maldng  xetnm  there- 
(If,  thirty-five  cents,  arid  mileage  as  on  service  of  summons ; 

Far  keeping  cmd  providian^  for  a  pri$oner  in  JaUyper  day^  tfiirfy-Beoen 

1  See  alio  sec.  (24)  of  this  Chapter. 

S^M<me^  paid  by  the  judgment  debtor  to  the  plaintiff,  is  not  money  made  by  the  of* 
fleer;  and  he  is  not,  therefore,  entitled  to  poondaffe  on  it.  VQmc$  v.  Bk,  Ckiamfrnf,  S 
Ohio  Bep.  214. 
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ami  m  haXf  centtj  eaoeept  mi  ike  (mmly  of  HmyOt^  tokert  U  s&dS  It  i 
twaiXjf'fiot  cenf»  per  day ;  ^  ^  * 

9or  ealMiig  a  jury,  twelve  oeats ; 

For  opesiag  oo<irt,  and  oallii^  eamh  action,  to  W  charged  oaoe  eaeh 
ttt«i  of  the  court  Ia  which  the  cause  may  be  pendkig,  aixteai  oeats; 

For  callii^  each  witiMSS,  six  eenta ; 

For  bvkigtng  up  A  penott  4>ii  Aoftaiat  eoipiM,  one  iollav ; 

Sammoning  a  jury  in  forcible  enlrf  «m  detainer^  or  in  forcible  es« 
try  only,  two  dollars ; 

For  serving  a  writ  of  restitution,  one  dollar,  and  mileage  tiiereon,  as 
InodMr  caeee; 

For  serving  a  suB^mons  in  ibrable  entry  ami  detainer,  or  forcible 
detainer  only,  thirty-fef«  oonte)  and  mileage  ae  ia  other  cases ; 

For  calling  an  inquest  to  appraise  lands  and  tenements,  under  the 
provisions  of  the  act  regulating  jud^ents  and  eiecutions,  one  dollar; 

For  all  advertisements  in  a  public  newspaper,  twenty-nv0  cents  in 
Addition  to  the  price  of  printing ; 

For  all  written  advertisements  for  the  salo  of  property,  either  real' 
or  personal,  thirty-seven  And  a  half  centb; 

For  executing  a  writ  of  partition,  one  dollar,  and  trtivding  foes  as  in' 
other  cases ; 

For  selling  real  estiite  und^  an  order  of  cdurt,  when  the  same  wCII 
not  bear  partition,  one  per  centum  where  the  amount  of  the  sale  does' 
not  exceed  two  thousand  dollars;  where  the  same  exceedrtwo  thousand, 
one  per  centum  on  the  first  two  thousand,  and  one  half  per  centum  oil 
the  amount  over  and  above  that  sum.  a 
Seo.  n.» 

(21.)  Seo.  III.    That  the  court  of  common  pleas  in  each  county  Xztn  anowmet 
flhiUl  make  an  allowance  of  not  more  than  one  hundred  dollars  per  mJJI^^^ 
annum,  f<Nr  the  sherifl^  for  services  where  the  state  fails  or  the  defend- 
anib^  prove  insolvent,  and  fev  other  services  not  particularly  provided 
for,  to  be  paid  in  the  manner  pefanted  out  ior  the  act  to  which  ibis  is 
•npplementary.  h 

(22.)  Sbo.  IV.    That  so  maoh  <tf  an  aetentided  <<  an  act  to  xegulate  ^«**  "i'»>^ 
the  fees  of  officers  in  civil  and  criminal  cases,''  passed  March  6, 1831,  ^  \^i^ 
00  nmeh  of  the  "  act  relatii^  to  jmnea,"  and  so  much  of  the  second  sec-  83  r.  sutl  liiani 
tioB  of  *<  an  act  making  protons  for  canryii^  into  effect  the  act  for  the  34  ^;  i^.^. 
punishment  of  crimes,    passed  February  26, 1835,  and  also  so  much  of  gMSiiuim ajib 
tiie  act  passed  March  2,  1836,  entitied  "  an  act  to  define  more  particu-        "'*'' 
larly^  the  duties  of  the  sheriffs  of  Hamilton  county  in  certain  oases,"  aa 
are  inconsistent  with  the  provisions  of  this  act,  De  and  the  same  are 
hereby  repealed.    This  act  to  take  effect  and  be  in  force  from  and  afte 
the  first  day  of  June  next^ 


ikn  Aetto«iiienatli«aetfirtltted''ttn  aet  tor«g(il«totii«fMr^f  ^fltoen  in^itflfBd 

orimiaal  eaMs.'' 

t»« —  ■-■».-»■    ^.  —  ^^^^^^  ««   loflo     aa  muti  Obi  10 1 

Seo.  L* 

TRopealed  ana  nmpHed  by  mot.  (27)  and  (SB)  of  tut  CbKptor.  8m  also  W9t*  (18) 
•f  tbiv  Ohftpter;  md  Ohap.  61,  am.  (11). 

S  This  prorisien  did  not  rtqwn  a  shdriff'  to  protlde  a  debtor  with  ravtenanw^ 
Wadnoortk  y.  Whetmore  et  alt  (i  Ohio  Rep.  488.  Bnt  the  sheriff  had  no  right  to 
•barge  the  debtor  more  than  the  amount  speeifted  ntider  this  prbrision,  per  daj,  lor 
bis  support.    lb.    See  sec.  (173)  of  the  Coae,  and  seo.  (27)  of  this  Chapter. 

8  Superseded  by  see.  (41)  of  Chap.  88. 

4Sapeneded  by  see.  (32)  of  tkie€haptec. 

(•)BepQaled.   Supplied,  Sup.  304.         (6)  Bepealed.   SuppUed,  Sup.  aSA. 
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vrtm>^inS!l£  (^^'^  ^*°;  ^'  ^^*  ^*  ^'^^^  "^  *^®  ^^*y  ^^  *"y  Bheriff  or  keeper 
Sma^fkMi  Mkd  of  any  jail,  in  whose  custody  there  may  be  any  prisoner  by  virtue  of 
^'^'^'^'^ff*  any  of  the  laws  of  this  state,  to  provide  and  furnish  to  such  prisoner, 

— Hbwpidd.        during  his  or  her  confinement,  necessary  ftiel  and  beddins ;  and  the  ez- 

Senses  of  such  necessary  fuel  and  bedding,  furnished  and  provided  un- 
er  this  section,  shall  be  audited  as  other  accounts  against  the  county 
are  audited,  and  paid  out  of  the  county  treasury  of  the  proper  county, 
on  the  order  of  the  auditor  thereof.^ . 
Sec.  III.« 

An  Aot  to  amend  the  act  entitled  ''  an  act  to  recrolate  the  feee  of  offioert  in  dTfl  and 
eriminal  oasei,"  passed  Mareh  6^  1831« 

[Jhmed  March  SLflWl.    48  mL  AM.  100.] 

mieem  on  pio-  (24.)  Seg.  I.  Be  it  enacted  hy  the  General  Anembly  of  the  State 
JJ^™*  enothflr  ^  QhiOy  That  when  any  sheriff,  or  other  officer  discharging  the  duties 
of  sheriff,  shall  return  any  process  issued  from  the  court  of  common 
pleas,  or  other  court,  of  any  other  county  than  that  in  which  such 
sheriff  or  other  officer  resides,  in  any  other  manner  than  by  himself  or 
his  deputy,  personally,  such  sheriff  or  other  officer  shall  only  be  enti- 
tled to  charge  and  receive  mileage  thereon,  to  be  computed  from  the 
office  of  said  officer  to  the  place  of  service,  and  back  to  the  office  of 
said  officer. 
Act  lepMkd.  Seo.  n.     That  so  much  of  the  act  to  which  this  is  an  amend- 

ment, as  conflicts  with  this  act,  be,  and  the  same  is  hereby  repealed. 

An  Act  to  regulate  the  fees  of  sheriffs  and  appraisers  In  oertain  oases. 
[Paif0(iJray  1,1854.    02  vol.  iSfail.  86.] 

J^jj^«d«  of  (25.)  Seo.  I.  Be  U  enacted  hy  the  General  AeaembJ^  of  the  State  of 
^  Ohio^  That  in  all  cases  now  pending,  or  hereafter  commenced,  under 
chapter  three,  of  title  eisht,  of  the  act  entitled,  "  an  act  to  establish  a 
code  of  civil  procedure,  passed  March  11,  1853,  the  sheriff  shall  be 
allowed,  for  each  person  and  parcel  of  land  served  with  a  copy  of  an 
order  of  attachment,  the  same  fees  as  are  now  allowed  by  law  for  levy* 
ingeach  execution. 

That  in  all  such  cases  the  freeholders  required  to  be  called  by  the 
sheriff,  to  appraise  property,  shall  be  allowcKl  such  fees  for  their  ser- 
vices as  the  court  may  direct. 

An  Aot  regnlating  the  fees  of  sheriffs  in  probate  oonrts. 
\Tam9dMarck%liSA,    62 toL Shrf.  86.] 

S^'ooJrts.**  (26.^  Seo.  1.  Be  it  enacted  hy  the  General  Auembly  of  the  State 
'^^^^^  of  Ohw,  That  the  sheriff  of  the  several  counties  in  this  state,  for  per- 

forming the  duties  required  by  law  in  the  court  of  probate,  shall  re- 
ceive the  same  fees  as  are  now  or  hereafter  may  be  allowed  by  law  for 

ISee  also  seo.  (27)  of  this  Chapter,  and  post  Chapter  61,  seo.  (11),  and  ante  p.  296. 

2  The  third  section  of  this  aot  was  reyived  in  1842  (40  toI.  Stat.  82).  It  is  as  fol- 
lows: 

*'  That  when  any  person,  within  the  oonnty  of  Hamilton,  shall  be  reoognised  or  ap- 
pear as  a  witness,  in  a  nnmber  of  eriminal  oases,  which  may  be  pending  at  the  same 
time,  he  shall  not  be  entitled  to  demand  or  receiye  ont  of  the  oonntj  treasury  of  tho 
said  county  of  Hamilton  a  greater  sum  for  the  whole  nnmber  of  oases  than  one  dol- 
lar per  day  for  every  day  he  may  so  hare  appeared  as  a  witness,  anything  in  the  aet 
entitled  'an  act  to  regulate  the  fees  of  oflSoers  in  ciril  and  criminal  eases,'  passed 
the  fifth  of  March,  1831,  or  in  the  act  entitled  'an  act  directing  the  mode  of  trial  in 
eriminal  cases,'  passed  seventh  March,  1831,  or  in  any  other  ac^  to  the  contrary  not- 
withstanding."   See  note  to  seo.  (16)  of  this  Chapter. 
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Bimilar  seryioe  in  the  cearls  of  common  pleas,  to  be  taxed  against  the 
proper  parties  by  tlie  probate  judge. 

An  Act  to  regulAte  the  oompensstion  of  sherilTs  for  keeping  and  proriding  for  pris- 
oners in  jsiL 

[Pmtd  md  toot  ^f9d  Aprtt  16, 1867.    UfHtLStoL  178.] 

(27.)  Sso.  1,  Be  it  enacted  by  the  Oenerdl  Aeumhl^  of  the  State  — Fees  fcr  prorM- 
of  Ohio,  That  the  sherilb  (tf  the  several  counUes  in  the  state  shall  *^**  prieon«». 
hereafter  be  allowed  such  compensation  as  the  county  commissioners 
shall  from  time  to  time  order  and  allow,  not  exceeding  forty  cents  per 
day,  for  keeping  and  providing  for  prisoners  in  jail,^  as  required  by  the 
eleventh  section  of  ^e  act  for  the  regulation  of  county  jails,^  passed 
March  13, 1843,  and  such  allowance  sh^ll  be  made  to  the  sheriff  as 

gart  of  the  reasonable  and  necessary  expenses  of  his  office,  for  which 
e  shall  not  be  required  to  account,  as  fees,  costs  or  perquisites,  under 
the  provisions  of  tne  act  to  regulate  and  limit  the  compensation  of  cer-  n  ▼•  8tet.  i<s. 
tain  county  officers,  passed  April  8, 1856.  a 

(28.)  Sec.  II.    That  the  act  to  provide  for  the  reduction  of  the  fees  Act  npeeied. 
now  allowed  to  sheriffii  for  keeping  and  providing  for  prisoners  in  jails, 
passed  March  13,  1844,  knd  all  acts  and  parts  of  acts  inconsistent  here-  0wsa*i  b.  s.  415. 
with,  be,  and  the  same  are  herebv  repealed.  €t 

Seo.  m.    This  act  shall  take  eifect  on  its  passage. 

posss  cou. 

An  Act  to  anthoriie  oonnty  commissioners  to  allow  goard  fees  in  eertain  oases. 
[PoMid  iMmary  28, 184d.    4,7  poL  OaL  90.} 

(29.)  Seo.  I.  Be  it  enacted  hy  the  General  Assembly  of  tJic  State  Fees  of  pone. 
of  Ohio,  That  the  county  commissioners  of  each  county  in  this  state, 
are  hereby  authorized  and  required  to  audit  and  allow  a  reasonabU 
compensation  to  any  person  who  may  be  summoned  by  any  sheriff  or 
constable,  or  odier  officer  (as  the  case  may  be),  in  the  execution  of  any 
writ  or  process  in  favor  of  the  state  of  Omo,  so  that  such  compensation 
shall  not  exceed  one  dollar  per  day ;  such  compensation  only  to  be 
allowed  upon  certificate  of  such  officers. 

This  act  to  take  effect  and  be  in  force  from  and  after  its  passage. 

CRIEB. 

Ab  Aet  fixing  tbe  eompeasatioii  of  orler  of  the  sttpreme  oonrt  of  the  state  of  Ohio. 
[J\MMdjMniafvl9,1868.    61  vol.  fita^  869.] 

(30.)  ^EO.  I.     Be  it  enacted  hy  the  General  Anembly  of  the  State  of  CoMpmntiMier 
Ohio,  That  the  crier  of  the  supreme  court  of  the  state  of  Ohio,  shall  J^**'  ^ 
receive  for  his  services  during  the  time  actually  employed  in  attend- 
ing on  said  court,  two  dollars  per  day,  to  be  paid  out  of  the  state  treas- 
ury on  the  order  of  the  auditor  of  state,  h 

(31.)  Seo.  II.     That  no  order  shall  be  given  as  aforesaid,  until  the  \ 

lit  would  seem  that  "prlsoneisinjaii "  would  inelnde imprisoned  debton,  and  that 
the  sheriff  has  no  right  to  charge  more  than  forty  cents  per  day  for  keeping  and  pro- 
Tiding  for  an  imprisoned  debtor;  nor,  indeed,  any  more  than  he  is  allowed  for  keep- 
ing and  proriding  for  other  prisoners.  See  note  under  seo.  (20)  of  this  Chapter. 
Wadawortk  f .  WketmwM  €laL,h  Ohio  Rep.  438.  As  to  the  fees  for  subsisting  a  pris* 
oner  on  bre*^  and  water,  see  seo.  (157)  of  Chapter  33,  Cbikis  avd  Mi8DBMIasomi. 

SSee  se<'  ai)  of  Chapter  61. 

U)Be9Ma«d.MT.M.   Sapplled,  Sop.  806.         (()  Bepealed.   Snp.SftL 
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crier  produce  a  certificate  from  one  of  the  judges  of  said  court,  certify- 
ing the  number  of  days  the  said  crier  has  been  so  employed,  a 

AUDITOB  OF  COUNTY. 

8wMi*t  B.  8. 4L6.  An  Aot  to  amend  section  thirty-one  of  an  act  entitled  ''an  act  regulating  the  feei  of 
ooontj  anditon/'  pasMd  March  19, 1838,  and  took  eifeot  May  1, 18S8.  ^ 

[PMMd  oMi  loot  q^MJfordk  80, 1869.    66  «•!.  flW.  90.] 

FMiofooimt^aii.  (32.)  Seo.  I.  Beit  enacted  hy  the  General  Auembfy  of  the  State  of 
ditor.  end  ftMiie  Q^^i^^  That  section  thirty-one  of  the  above  recited  act  be  and  b  hereby 
amended  so  as  to  read  as  follows :  That  hereafter  the  several  county 
auditors  in  this  state  shall  be  allowed  Uie  following  fees  and  compensa- 
tion, to  be  paid  out  of  the  county  treasury,  where  not  otherwise  pro- 
vided for,  viz ; 

For  making  out  original  tax  duplicate,  for  every  hundred  words,  and 
counting  every  two  figures  as  a  word,  but  excluding  calculations  not 
carried  into  the  duplicate,  ten  cents ; 

For  each  copy  tiiereof,  for  every  hundred  words,  counting  three  fig- 
ures as  a  word,  ten  cents ; 
I      For  recording  proceedings  of  commissioners  and  other  recording  re- 
quired of  him  by  law,  for  every  hundred  words,  ten  cents ; 

For  every  order  drawn  on  county  treasury,  and  every  certificate  to 
pay  money  into  the  treasury,  five  cents ; 

For  filing  and  entering  into  a  book,  each  receipt  for  money  paid  into 
countv  treasury,  five  cents,  and  for  all  other  papers  necessary  to  be 
placed  on  file,  exclusive  of  certificates  for  road  tax  and  assessors'  state- 
ments, five  cents ; 

For  attending  as  clerk  of  commissioners,  as  a  member  of  board  of 
equalization,  for  setUing  with  county  treasurer,  and  making  distribution 
of  school  ^nds,  two  dollars  per  diem ; 

For  making  reports  on  schools,  as  may  be  required  by  school  law, 
two  dollars  per  day; 

For  each  circular  furnished  to  printer,  at  the  rate  of  fifteen  cents  per 
hundred  words ; 

For  every  road  bond,  twenty-five  cents ; 

For  each  order  for  view  and  survey  of  a  road,  fifty  cents ; 

For  each  order  for  opening  road,  twenty-five  cents ; 

For  attending  and  keeping  minutes  of  sale  of  section  sixteen,  three 
dollars  per  diem ; 

For  crier  of  sale  of  section  sixteen,  three  dollars  per  diem ; 

For  certificate  of  sale  of  school  lands,  to  be  paid  by  purchaser,  fifty 
cents; 

For  certificate  of  payment  of  installment  on  school  lands  into  treas- 
ury, to  be  paid  by  purchaser,  twenty-five  cents ; 

For  final  certificate  of  payment  for  school  lands,  to  be  paid  by  the 
purchaser,  one  dollar ; 

For  certificate  of  sale  of  land  for  taxes,  to  be  paid  by  purchaser,  ten 
cents: 

For  deed  of  land,  sold  for  taxes,  to  be  paid  by  purchaser,  one  dollar 
and  twenty-five  cents ; 

For  every  entry  or  transfer  of  land  for  taxation,  to  be  paid  by  person 
requiring  the  same,  ten  cents,  but  the  whole  fees  for  transferring  anj 
one  deed  shall  not  exceed  one  dollar ; 

And  for  all  other  services  required  by  law,  when  the  compensation  is 
not  particularly  specified,  the  same  fees  as  are  allowed  by  this  act  foi 
like  services ; 

U)  Bepoeled.   Sap.  »1.         (b)  Bepealed.   SnppUed,  Bvp.  879. 
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That  the  original  section  thirty-one  of  an  act  passed  March  19, 1838, 
and  took  effect  May  1, 1838,  entitled  '<an  act  reffnlating  the  fees  of 
county  auditors,''  be  and  the  same  is  hereby  repealed. 

This  siot  to  take  effect  and  be  in  force  from  and  after  its  passage,  a 

An  Aot  to  regulate  the  fees  of  eountj  aaditon. 
[Pamti  Jltankl9,  md toot ^g^ Mag lilSaS,    86  wrf. BW.  90.] 

8eo.  I.» 

(33.)  Sbo.  II.    The  auditor  shall,  in  all  cases,  be  paid  his  fees  out  ^^"^^S^ 
of  the  county  treasury,  on  the  order  of  the  county  commissioners,  who 
shall  be  satisfied  of  the  correctness  of  the  account  rendered  by  the  au- 
ditor ;  and  the  same  shall  be  authenticated  by  his  oath,  and  filed  with 
the  county  treasurer,  b 

(34)  Sbo.  HI.    This  act  shall  take  effect  fifom  and  after  the  first  JS'iSSSTSS 
day  of  May  next;  and  all  the  laws  on  the  sul^ject  shall  thereafter  be  SSet. 
repealed. 

surybyob's  fees. 

An  Aot  to  amend  the  act  ereating  the  office  of  oonntj  rarreyor,  and  defining  hli  dn- 
Uei,  paised  March  Z,  1881. 

[Pamtim$idtooknf9dMankl9,lSa^.    86 wrf. fltal. 66.] 

(35.)  Sbo.  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  of  fSI^l^^ 
Ohxoj  That  county  surveyors  shaJl  hereafter  be  allowed  the  following  tumta«rao& 
fees,  to-wit : 

For  each  survey,  when  the  length  of  the  lines  run  do  not  exceed  one 
mile,  one  dollar  and  fifty  cents ; 

For  any  distance  in  addition  to  the  first  mile,  at  the  rate  of  seventy- 
five  cents  per  mile ; 

For  making  out  an  original  plat,  with  or  without  a  connection  with 
odier  surveys,  when  the  lines  do  not  exceed  four,  fifty  cents; 

For  each  line  in  addition,  five  cents; 

For  each  hundred  words,  or  figures,  contained  therein,  ten  cents; 

For  calculating  the  contents  of  a  tract  of  land,  when  the  lines  do 
not  exceed  four,  fifty  cents ; 

For  each  additional  line,  ten  cents; 

For  rooordinff  or  making  a  certified  copy  of  any  plat  or  calculation, 
half  the  fees  allowed  for  makins  the  original; 

For  each  mile  he  may  travel  in  going  to,  and  returning  from  the 
tract  of  land,  by  the  usual  route  of  travel,  six  and  one  fourth  cents : 
Provided,  that  all  expenses  of  chain  carriers,  markers  and  other  inci- 
dental expenses  shall  be  paid  by  the  person  at  whose  request  the  sur- 
vey is  made.  C 

(36.)  Sbo.  II.    That  the  twenty-first  section  of  the  act  creating  the  S^LuJu*"*"  *** 
office  of  county  surveyor  and  defining  his  duties,  be  and  the  same  is  89  t.  stet  8M. 
hereby  repealed. 

JUSTIOBS  OV  THB  PEAOB. 

An  Act  to  regulate  the  feei  of  jnitieeB  of  thef>eaee  and  oonitablef. 
[Ptmed  Apra96,l96i      68 mL  fltal.  68.] 

(37.)  Sbo.  L    Be  it  enacted  hy  the  General  AiBemhfy  of  the  State  iteme  of  *«  of 
of  Ohioj  That  all  justices  of  the  peace  of  tiiis  state  shall,  for  services  ^^****** 
rendered,  as  hereinafter  specified,  oe  entitled  to  the  following  fees,  to- 


1  Repealed  by  preceding  section  and  the  repealing  act  named  as  section  thirty-one. 

(•)B«p6al«l.    SiippU6d,Sa».870.    ^     (6)  B«pMlod,  0S  t.  7.   SappUed,  Sap.  870. 
(c)  lUp«al«d.    Supplied,  Svp.  747. 
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wit:  for  sommonS)  eaoli  person  named  in  the  irrit,  tt»en  cents;  foi 
order  of  arrest,  capiat  writ  of  attachment,  writ  of  repleyin  or  mittimiia^ 
twenty-five  cents  each;  fbr  every  snbpena,  for  one  person,  fifteen  eents; 
fbr  each  person  in  addition,  five  cents ;  for  venire  for  jury,  twenty-five 
cents ;  for  issuing  execution,  twenty -five  cents;  for  warrant  in  criminal 
cases,  each  person  named  in  the  writ,  twenty-five  cents;  for  every 
search  warrant,  twenty-five  cents;  for  writ  of  restitiition,  twenty-five 
cents;  for  taking  and  certifying  affidavit,  twenty-five  cents;  for  order 
on  jailor  for  prisoner  or  prisoners,  twenty-five  cents;  for  entering  a 
discontinuance  or  satisfaction,  ten  cents ;  for  entering  into  bond  or  un- 
dertaking by  either  party,  twenty-five  cents;  for  filing  papers  neoessaij 
to  be  preserved  by  justice,  five  cents  each ;  for  each  recognizanoe  of 
bail  in  civil  cases,  twenty-five  cents;  for  bill  of  exceptions  and  copy, 
ten  cents  for  each  one  hundred  words;  for  certifying  the  same,  twenty- 
five  cents;  for  transcript  from  docket,  ten  oents  per  one  hundred  words; 
for  certifying  the  same,  twenty-five  cents ;  for  appointing  guardian  for 
minor,  to  prosecute  suit,  ten  cents ;  for  appointing  special  constable  or 
appraisers,  twenty-five  cents  each ;  for  taking  recognizance  of  a  witness, 
twenty -five  cents;  for  each  additional  witness,  ten  cents;  for  each  re- 
c<^nizance  of  bail  in  criminal  oases,  twenty-five  cents;  for  every  con- 
tinuance or  adjournment  by  either  party,  ten  cents;  for  entering  a  rule 
of  reference,  or  copy  thereof,  ten  oents ;  for  swearing  witnesses  or  ar- 
bitrators, five  cents  each ;  for  entering  judgment,  twenty-five  cents ;  for 
acknowledgment  of  a  deed  or  other  instrument  of  writing,  with  a  cer- 
tificate thereon,  twenty-five  cents ;  for  setting  in  cases  of  forcible  de- 
tainer, seventy-five  cents;  for  trying  a  jury  case,  seventy-five  cents;  for 
transferring  judgment  on  docket,  ten  cents ;  for  taking  deposition,  ten 
cents  per  one  hundred  words ;  for  certifying  the  same,  t?renty-five  cents ; 
for  marrying  and  making  return,  one  dollar  and  fifty  cents ;  for  taking 
and  cert&ying  proof  of  any  account  or  clum  against  the  estate  of  testa- 
tors or  intestates,  fifteen  cents ;  for  each  process  required  by  law,  not 
herein  named,  twenty-five  cents ;  for  every  writbg  or  record,  not  being 
provided  for,  ten  cents  per  hundred  words,  a 

constable's  fess. 


Hmm  of  oonste* 


(38.)  Sec.  II.  That  all  constables  in  this  state,  duly  eleeted  and 
qualified,  shall,  for  services  rendered  as  hereinafter  speoified,  be  entitled 
to  receive  the  following  foes,  to-wit :  for  service  and  return  of  copies^ 
order  of  arrest,  warrant,  attachment,  garnishee.  Writ  of  neplevin,  or 
mittimus,  twenty-five  cents  each,  f or  ea^  person  named  in  the  writ; 
service  and  return  of  summons,  fifteen  cents,  for  each  person  named  in 
the  writ;  service  and  return  of  subpena,  fifteen  cents  for  one  person; 
for  service  on  each  additional  person  named  in  subpena,  ten  oents ;  for 
service  of  execution  on  goods  cfr  body,  twenty-five  cents;  for  all  money 
made  on  execution,  four  per  cent.;  for  every  day*s  attendance  before 
justices  of  the  peace,  jury  trial,  seventy-five  cents ;  for  every  day's  at- 
tendance before  justices  of  the  peace  [on]  criminal  trial,  seventy-five 
cents ;  for  every  day's  attendance  before  justice  of  the  peace  in  forcible 
detainer,  without  jury,  fifty  eents;  for  summoning  jury,  seventy-five 
cents ;  for  mileage,  ten  cents  for  the  first  mile,  and  five  cents  per  mile 
for  each  additional  mile;  for  assistants  in  criminal  cases,  one  dollar  per 
day  each ;  for  transporting  and  sustaining  prisoners,  allowance  made  by 
the  magistrate,  and  paid  on  his  certificate ;  for  serving  all  other  writs 
or  notices  not  herein  named,  twenty-five  cents,  and  mileage  as  in  other 
cases ;  for  copies  of  all  writs,  notices,  orders,  or  affidavits  serve«l,  fees 
the  same  as  allowed  for  issuing  the  same ;  for  summoning  and  swearing 

(a)  Bepealed.    Supplied,  Sttp.  887. 
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appraiserB  in  oase  of  repleyin  and  attaehment,  one  dollar  in  each  case ; 
adyertising  property  for  sale  on  execution,  twenty- five  cents ;  for  taking 
bond  in  replevin  and  all  other  cases,  fiffy  cents  each ;  for  every  day's 
attendance  on  the  grand  jury,  one  dollar,  tz 

Seo.  ni.  sections  seven  and  eight  of  "  an  act  to  regulate  the 
fees  of  officers  in  civil  and  criminal  cases/'  passed  March  5,  1831,  and 
all  acts  and  parts  of  acts  conflicting  with  this  act,  be  and  Uiey  are 
hereby  repealed. 

This  act  shall  take  effect  and  be  in  force  from  and  after  the  first  day 
of  June,  A.  D.  1854 

An  Aot  to  regafatto  tlie  fees  of  offioen  in  oiril  mnd  criminal  oasei. 
[PtmtdManek^mi.    X^^§eiJmtl,lSai.    89  vol.  Aot  219.] 

(39.)  Seo.  1.  Be  it  enacted  hy  the  Oenerai  Assemhfy  of  ^  8Me 
of  Ohio,  That  the  fees  and  compensation  of  the  several  officers  and  per* 
sons  herein  named,  shall  be  as  follows,  to-wit : 


i". 


BEOOBDEE. 

Seo.  n,  m,  IV.» 

(40.)  Seo.  Y.    That  recorders  shall  receive  the  following  fees :         Booordm* 

I'or  recording  a  mortgage,  deed  of  conveyance,  letter  erf  attorney,  or  ^  **"™ 
other  instrument  of  writing,  for  every  huncured  words,  ten  cents ;  to  be 
paid  to  the  recorder  on  the  reception  of  such  deed,  mortgage,  letter  of 
attorney,  or  other  instrument  of  writing;' 

For  all  copies,  for  every  hundred  words,  ten  cents; 

For  every  search,  where  no  copy  is  required,  twelve  and  a  half  cents,  "b 

OOBONE&. 

(41.)  Seo.  YI.    That  coroners  shall  be  allowed  the  following  fees :    oteonm*  te 

For  view  of  a  dead  body,  thiee  dollars;  g*  itf«ra«.. 

For  drawing  all  necessary  writings,  and  return  thereof^  for  every  hun* 
jbred  words,  ten  cents; 

For  traveling  each  mile  to  the  place  of  view,  ten  cents; 

For  issuing  a  venire  for  a  jury,  twenty-five  cents;  and  when  perform- 
ing the  duties  of  sheriff,  the  same  fees  as  are  allowed  to  sherifb  for  sim- 
ilar services.  

Seo.  vn,  vni.» 

FEES  IN  PARTITION. 

SEa  IX.* 

(42.)  Sso.  X.    The  following  fees  shall  be  allowed  for  services  tin-  f^  ^  om^^ 
der  the  act  for  the  partition  of  real  estate,  via:  "^in^Sl^SS^ 

To  each  commissioner  employed  in  making  partition,  and  in  going  ^  JSS!^^ 
and  returning,  for  each  day,  one  dollar; 

And  in  cases  where  the  land  lies  in  two  or  more  counties^  one  dollar 
and  fifW  cents; 

To  me  surveyor,  etch  day  employed  in  making  sodb  survey,  two 
dollars; 

1  See.  II  sad  seo.  IV,  repealed.  Seo.  Ill  superseded.  It  related  to  the  fees  of 
derks  of  the  conrt  of  oommon  pleas  in  probate  and  testamentary  matters. 

3  By  act  of  Febmary  24, 1848^  the  fees  of  the  recorder  of  Hamilton  oonnty  for  rt- 
eordingy  were  limited  to  eight  oents  for  each  hundred  words.    46  rol.  L.  L.  269. 

a  Repealed  by  seo.  (38)  of  this  Chapter. 

4  Section  IX  of  this  aot,  which  related  ezclnsiyely  to  the  fees  of  witnesses  attead* 
lag  oo«K|  aad  a  ooreaer's  inqnesty  is  r^Maled.    Swan,  S90. 

OOBePMltd.   SnpfflM,8v.ai*.  (»)  Befoided.   bnvplied,  Bnp.  861. 
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To  eaoH  marker  and  chain  carrier)  for  each  day  employed,  seventy* 
five  oenta; 

To  the  $heriff  for  executing  a  wrU  of  partitiony  one  doUcar; 

Traveling  fees,  as  in  other  cases;  ^ 

For  selling  real  estate  under  an  order  of  court,  when  the  same  will 
not  bear  partition,  one  per  centum  on  the  amount  of  such  sale,^ 

FEES  FOB  ADYEBTISEMSNTS. 

s'M^oiBcenfor  (43.)  Sec.  XI.  That  in  all  cases  in  law,  where  an  officer,  in  the 
SS^aSratSel  <lue  execution  of  his  office,  shall  be  required  to  write  or  set  up  an  ad- 
vertisement, such  officer  shall  be  allowed,  for  every  such  advertisement, 
twenty-five  cents ;^  and  if  such  advertisement  be  required  to  be  pub- 
lished in  a  newspaper,  the  officer  shall  be  allowed  twelve  wmd  a  half 
centSy^  in  addition  to  the  price  thereof,  to  be  taxed  in  the  bill  of  costs: 
Provided,  nothing  herein  contained  shall  be  so  construed  as  to  allow 
constables  more  Uian  twenty-five  cents  for  advertising  the  sale  of  prop- 
erty taken  in  execution. 

(44.)  Sbo.  XII,  XIII,  XIV.»« 


JUBOBS. 
♦ 

Ai  amanded  and      (^O  Ssa  XY.    That  each  regular,  grand  and  petit  juror  shall  be  al- 

g*  «gw*  ^prii  lowed  the  sum  of  one  dollar  and  fifty  cents  per  day  for  each  and  every  day 

u^  1868 »  06  T.  1^^  j^^^  serve  as  such  juror,  and  five  cents  per  mile  Arom  his  place  *oi  resi- 

T«w  Mid  miiMwtt  dence  to  the  county  seat,  to  be  certified  by  the  clerk  of  the  court,  and  paid 

joS?***^**^r  ^"*  ^^  *^®  county  treasury,  on  the  order  of  the  ooantv  auditor:  Provided, 

paid ; '  that  nothing  in  this  act  contained  shall  be  construed  to  apply  to  a  struck 

— OocMMT*!  jury.  J^iT;  ftud  to  jurors  on  inquests  holden  by  coroners  or  jastioes,  each  one 

dollar,  to  be  paid  out  of  the  coanty  treasury,  on  the  order  of  the  countr 

auditor,  who  shall  be  furnished  by  the  coroner  or  justice  with  the  names  of 

the  jurors.^  tt 

toik*?£2*ASfl      ^^^'^  ^"^  ^^'    '^^^^  ^^^  **^®'  J""^'  serving  as  a  petit  juror,  in  the 
u/iSM;  66^  court  of  common  pleas  or  in  the  district  court,  shidl  be  entitled  to  tne  sum 
166.       '         *  of  fifty  cents  for  each  jury  trial  on  which  he  mav  serve :  Provided*  the  trial 
— ^Wetmen  Jmy.  ^^^g  uq^  detain  such  tales  juror  more  than  one  day;  but  in  case  he  is  de- 
tained more  than  one  day  on  such  trial,  he  shall  receive  one  dollar  per  day : 
provided  further,  that  if  any  petit  jury  shall  continue  in  session  during  the 
night  season,  or  any  part  thereof,  the  night  so  employed  and  the  preening 
day  shall  be  counted  as  one  day ;  such  account  shall  be  audited  and  paid  in 
the  manner  prescribed  in  the  preceding  section.  ^ 

MISCELLANEOUS  PBOYISIONB. 

(47.)  Seo.  XVII.  That  there  shall  be  pud  by  the  party  ir  whose 
£tot  rerdto^li  ^^^'  *  vordict  may  be  rendered,  and  in  case  of  a  nonsuit,  by  the  party 
rendered,  thau  Calling  Said  jury,  and  taxed  in  the  bill  of  costs,  in  any  civil  cause  tried 
Cn'^Mu^iff  ^^  ^^®  court  of  common  pleas,  or  supreme  court,  the  sum  of  six  dollars ; 
■iwu  pay  into       which  sum  shall  be  paid,  on  the  rendition  of  the  verdict,  or  judgment 


ooonty  trearazy. 


iRe-enaoted:  for  which  see  ante  sec.  (20)  of  this  Chapter. 

s  Modified :  one  per  oentam  if  sale  does  not  ezoeed  two  thonsand  dollars.  If  it  ez- 
eeeds  two  thousand,  then  one  per  oentnm  on  the  first  two  thousand  dollars,  and  one* 
half  per  oentam.  on  the  residue.    See  ante  see.  (20)  of  this  Ohapter. 

8  Sheriffs  are  now  allowed,  for  aU  written  adrertisements  for  the  sale  of  real  or  per- 
sonal property,  thirty-seren  and  a  half  cents ;  for  which  see  ante  seo.  (20). 

4  Twentj-flre  cents  allowed  sheriffil,  for  which  see  see.  (20)  of  this  Chapter. 

A  Superseded  and  ohsolete. 

•  The  act,  March  20, 1860,  as  to  fees  of  com.  Hamilton  oonntj,' repealed.  bZ  ?. 
Stat.  111. 

7  As  to  Hamilton  county.— By  act  of  M^h  10, 1848  (41  vol.  L.  L.  168),  it  is  pro- 
vided : 

That  in  all  civil  cases,  where  a  trial  hy  jury  shall  be  had  in  the  supreme  oourt,  sm^ 
(a}Bepeal«d.   SnpiOied,  Su».  SO. 
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of  nonsuit,  as  aforesaid,  and  before  the  same  is  recorded,  into  the  hands 
of  the  sheriff  of  the  proper  county,  and  by  him  paid  over  to  the  county 
treasurer,  under  the  directions  of  the  court^ 

(48.)  Sbo.  XVIII.     That  when  any  sheriff,  or  other  officer  discharg-  Fawof  ■hw^ir  Jbr 
ing  the  duties  of  sheriff,  shall  receiye  from  the  court  of  common  pleas,  S^*fh>in^  ui^ 
or  ntpreme  court,  of  any  other  county  than  that  in  which  such  sneriff  ^^^^  county. 
or  otner  officer  resides,  a  writ  of  ccqnas  ad  scUisfaciendum,  and  it  shall 
be  necessary  for  such  officer  to  convey  the  defendant  or  defendants  to 
One  jail  of  the  county  from  whence  such  writ  may  have  been  issued, 
such  sheriff  or  other  officer  shall  be  entitled  to  receive,  on  return  of 
sajd  writ,  that  the  body  or  bodies  are  committed  to  die  jail  of  the 
proper  county,  or  discharged  from  custody  by  order  of  the  party,  his 
or  tiieir  ag^nt  or  attorney,  eight  cents  per  mile  going  to,  and  six  cents 
per  mile  returning  from  said  lail,  to  be  computed  from  the  place  of 
service  to  the  place  of  return,  by  the  most  usual  route;  and  one  dollar 
and  twenty-five  cents  for  every  twenty-five  miles,  for  transporting  and 
subsisting  each  defendant^  as  aforesaid. 

(49.)  Sbo.  XIX.     That  the  clerk  of  any  court,  to  whom  a  writ  shall  SS^ S^ i£d 
be  returned  as  aforesaid,  shall  pay  to  such  sheriff  or  other  officer,  fees,  maj  nfoMto^- 
agreeably  to  the  provisions  of  the  preceding  section;  and  it  shall  be  JSJiSJ.***"^*' 
lawfrd  for  any  clerk  to  refrise  to  issue  such  writ  until  the  party,  his 
agent  or  attorney,  shall  deposit  funds  sufficient  to  enable  said  clerk  to 
do  the  same ;  which  fees  and  expenses  shall  be  taxed  on  the  execution, 
and  when  collected  of  said  defendant  or  defendants,  shall  be  for  the  use 
of  such  party  who  m^  have  advanced  the  same. 

(50.")  Seo.  XX.  That  it  shall  be  the  dutv  of  each  and  every  clerk,  indorNmeikt  on 
when  ne  issues  such  writ  to  a  sheriff,  or  other  officer  discharging  the  ■'■^^^*'. 
duties  of  sheriff,  in  any  other  county  within  this  state,  to  indorse  on  the 
back  of  said  writ,  these  words :  '^frmds  are  deposited  to  pay  the  sheriff 
on  this  writ,"  and  subscribe  his  name  thereto  ;  and  no  sheriff  or  other 
officer  shall  be  bound  to  execute  and  return  any  writ  of  capias  ad 
$aii$/aciendtiimy  which  shall  not  be  thus  indorsed. 

(51.)  Seo.  XXI.    That  in  all  criminal  cases  where  a  jury  may  be  How  jsyftetaz- 
called  to  try  the  issue  joined,  and  the  defendant  or  defendants  shall  be  toai^oo"  ^'^^ 
convicted  by  the  judgment  or  sentence  of  the  court  before  whom  the 
same  may  be  tried,  there  shall  be  taxed  in  the  bill  of  costs,  the  sum  of 
six  dollars,  as  a  jury  fee ;  and  judgment  shall  be  rendered  therefor 
against  such  defendant  or  defendsjits ;  which  sum,  when  collected  by  the 
olerk  of  said  court,  [or]  the  sheriff  to  whom  executions  shall  have  been 
issued,  shall  be  paid  over  to  the  county  treasurer,  as  provided  by  the 
preceding  section  of  this  act. 
Seo.  XXII.» 

perior  oourt  of  Oinoinnftti,  or  the  oourt  of  oommon  ploM  in  the  eountj  of  Hamilton, 
the  party  in  whoM  favor  a  verdiot  may  be  rendered,  and  in  ease  of  a  nonsuit,  the 
party  calling  said  jury,  shall  pay  for  the  time  said  jiiry  is  detained  in  the  trial  of  said 
eaose ;  the  amount  so  to  be  paid  shall  be  determined  by  the  coart,  on  the  rendition 
of  the  Terdiot  or  judgment  of  nonsuit,  as  aforesaid,  before  the  same  is  recorded,  into 
the  hands  of  the  sheriff  of  said  oounty,  and  by  him  paid  into  the  county  treasury: 
ProTided,  that  in  no  case  shall  said  court  assess  a  less  sum  than  six  dollars  as  jurors' 
fees,  as  aforesaid ;  and  it  shall  not  be  lawful  for  either  of  said  courts  to  hare  or  re- 
quire the  attendance  of  more  than  one  set' of  standing  jurors,  at  one  and  the  same 
time ;  and  should  it  be  deemed  necessary  by  either  of  said  courts  to  impannel  a  sec- 
ond jury,  at  any  time  the  regular  jury  may  be  detained  in  the  trial  of  any  cause,  said 
eourt  shall  order  the  sheriff  to  fill  the  panel  from  the  bystanders,  as  is  provided  for  in 
the  eighteenth  section  of  the  act  entitled  **  an  act  relating  to  jurors,"  passed  Febru- 
ary 0, 1831.  a 

i  When  the  county  is  insolvent,  these  fees  are  paid  to  the  jury ;  folr  which  see 

JUftlBS. 

t  BeUted  to  auditor's  lises.    Bepealed  and  supplied  by  see.  (81). 
(•)B6PM1«1.    Sappltod.  Sap.  410.868. 
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Sec.  XXIII.i 

OAoen  to  tetup      (&2.)  Sso.  XXIV.    That  eacli  aad  6f«rj  officer,  whose  feet  are 

^^  m  ^  ^  herein  ascertained,  limited  and  appointed,  shall,  and  thej  are  hereby 

^'         required,  to  make  a  fair  table  of  their  fees,  respectively,  aoeording  to 

this  act,  and  to  publish  and  set  up  the  same  in  their  respective  oficm^ 

within  three  months  after  any  such  offioer  shall  have  been  elected  or 

appointed,  in  some  oonsnioaous  place,  for  the  inspection  of  all  persons 

who  have  business  in  said  office,  on  pain  of  forfeiting,  for  each  day  the 

-.Torfeiton  ftv    8*ii^«  sball  bc  misslng  through  said  officer's  neglect,  the  sum  of  fiye 

not fo doing.        dollars;  which  penalty  may  be  recovered  by  indictment,  for  the  use  of 

the  county  where  the  offense  shall  have  been  committed. 
Payment  of  fees  (53.)  Seo.  XXV.  That  it  shall  and  may  be  lawful  for  any  person 
?Si  wuofwSu  *^  reftwo  payment  of  fees  to  any  officer,  who  will  not  make  out  a  bill 
coian  and  receipt  of  particulars,  signed  by  him,  if  required;  and  also  a  receipt  or  dis- 
wtSSSoS!*'  ^'*  charge,  signed  by  him,  for  fbes  paid;  and  the  bill  of  fees  of  the  officers 
herein  named,  snail  be  subject  to  examination  and  oorrection  by  the 
several  courts. 

8bo.  XXVI.* 
N^Binifiwiftioe.      (^54.)  Seo.  XXYII.    That  no  sherii^  coroner  or  constable,  shall  be 
feee^nnkm'uMiii  oi^^itied  to  roceivc,  either  on  mesne  or  4nal  process,  any  fees  provided 
be  retorned  on  for  in  this  act,  unless  he  shall  return  upon  the  process  upon  which  any 
prooeiB.  charge  shall  be  made,  the  particular  items  of  such  charge. 

Seo.  XXVIII.a 
Seo.  XXIX.* 
sberifli*  tiee  nn.      (65.)  Seo.  XXX.    That  shcrift  shall  be  allowed  the  following  Acs: 
dwMtwUUngto  £^j,  services  rendered  under  the  provisions  of  the  act  entitled  "an  act 
relating  to  dower  :**  for  summoning  and  swearing  the  men  specified  in 
the  twelfth  section  of  said  act,  one  dollar;  traveling  fees  (to  be  com* 
puted  from  the  place  of  return  of  his  prooeedings,  to  the  place  wheie 
tiie  land  lies  in  which  the  said  dower  is  to  be  assigned),  five  cents  pet 
mile. 
Fees  of  oommis-      (56.)  Seo.  XXXI.    That  the  men  smmmo^ed  by  the  sheriff  as  afore- 
g^^J^JjJj"  ^  said,  shall  receive  each  seventy «five  cents  per  day  for  their  services;  and 
all  costs  accruing  on  the  assignment  of  dower  shall  be  taxed  by  the 
court,  and  judgment  rendered  therefor,  the  one-third  of  which  shall  be 
wbo  to  pay  ooeta  paid  by  the  petitioner,  and  the  other  two-thirds  by  the  heirs,  deviseee^ 
in  dower.  ^^  other  persons,  claiming  the  remaining  two-thirds  of  said  land. 

Sheriift*  and  eor-  (57.)  Sso.  XXXII.  That  in  all  cases  where  any  sheriff  or  cor- 
to^eqnSbfe*^^  ^^^^^  having  Icvicd  any  execution,  and  whose  term  of  office  has  expired. 
tribnuon  in  oer^  shall  have  rctumcd  such  execution  unsatisfied,  or  shall  have  delivered 
^'  '"  the  same  to  his  successor  in  office  before  the  money  could  be  made 

thereon,  it  shall  be  lawfal  for  the  supreme  court  or  court  of  common 
pleas  of  the  county  where  such  execution  shall  have  issued,  to  order  the 
poundage  and  fees  taxed  on  any  such  execution,  to  be  distributed  be- 
tween any  such  sheriff  or  coroner  and  his  successor,  who  shall  haw 
made  the  money  thereon,  in  such  manner  and  proportion  as  they  may 
deem  just  and  equitable.^ 

IRepMOed^  9—  Swan,  2d  %d^  410.  It  providad  for  an  nUowanoe  to  olerka  toA 
•beriflw  for  Mrrioot  whoa  tbo  tUta  tailed,  eto.,  and  for  payment  of  itatioaery  for  oleilE. 

t  This  seetion  required  the  olerk  to  make  up  the  reoaeds  in  six  monthi.  It  ia  roper- 
leded ;  aee  an  to  p.  234. 

tBeUted  to  doeket feei.    Repealed:  aee  see.  (14)  of  thii  Chaptoiw 

4  Repealed  and  anpplled  by  sec.  (24)  of  this  Chapter. 

A  When  the  ooart  of  oommon  pleas  haa  exerelaed  iU  discretion  in  the  distrihnttoa 
of  the  fees,  a  strong  ease  of  the  ttbute  of  its  discretion  most  be  presented,  before  thf 
sapreme  court  will  interfere  on  Mriioraru    Av^qf  v.  S^ffUl,  4  Ohio  Rep.  244* 
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(58.)  Seo.  XXXni.^  That  the  aot  entitled  <"  an  act  to  regulate  the  Acta  i 
ftee  of  eiyil  offioero  in  eml  and  criminal  caaee,"  passed  February  19,  caMM,i364. 
1824;  and  ^'an  aot  to  amend  an  aot  entitled  'an  aot  to  regulate  the  fees 
of  civil  officers  in  civil  and  criminal  cases/"  passed  January  30,  1827;  Oha«^W77. 
and  << an  act  to  amend  Uie  act  entitled  an  'an  aot  to  regulate  the  fees  of  ^'t'*^  ^^^ 
dvil  officers  in  civil  and  criminal  cases,' "  passed  Be^mber  31,  1827 ;  ChM»,  I4fl«. 
and  "  an  act  to  provide  for  die  equitable  dis^bution  of  the  fees  of 
sheriffii  and  coroners,  in  certain  eases,"  be  and  the  same  are  hereby 
repealed.  

(59.)  Sic.  XXXIT.  This  act  to  take  dfeet  and  be  in  force  from 
and  after  the  Unit  day  of  June  next 

Aa  Aet  to  tefulatt  tilt  oomp—tatloa  of  ■■■ooi«to  Jii^kB*>  «id  other  ofioen  tbortla 

[PiMNfl  JMrMvy  8, 1847.    46  wL  £».  68.] 

Seo.  I,  n,  in.» 

Sbo.  IV.« 
(60.)  Sbo.  Y.    That  sheriff,  marshals, and  their  deputies,  comtahle^  FeMofofiMnM- 
and  watchmen,  when  required  by  any  examining  court  to  take  charge  Sj^SJUT"""^ 
of  the  defendant  or  defendants,  during  the  examination  of  such  de- 
fendant or  defendants  upon  any  charge  for  the  commission  of  a  crime 
or  offense  against  the  laws  of  this  state,  shall  be  allowed  the  sum  of 
seventy-five  cents  for  rendering  the  service  so  required  of  them  as  afore- 
said; which  sum  shall  be  taxed  and  paid  in  the  same  manner  that  the 
other  fees  of  such  officers,  in  the*  same  or  like  cases,  are  taxed  and  paid ; 
but  such  officers  shall  not  be  entitled  to  receive  fees  for  testifjring  upon 
such  examinations,  when  acting  as  the  officers  of  such  examining  courts. 

XAZATION  AVD  OOLLBOTION  OF  COSTS. 

An  Aet  to  regolmto  the  taxstlott  uid  ••Uoetloa  of  oettiw 
[PbMfd  JOmft  9, 183S.    Sboir  ^|M  JInm  1, 1886.    88  wl.  Atf.  01.] 

(61.)  Ssa  L    BBiimaictoi  hy  Oie  Omeri$l  Amemify  ^  Af  Sht»  e/*  (ymudmOiv^ 
Ohio  J  That  in  all  suits,  motions,  and  proceedings,  either  at  law  or  in  Sn^;^***^"^ 
^anosry,  proMonted  after  the  taking  effeet  of  wis  act,  in  any  of  the 
courts  of  this  state,  the  costs  of  the  parties  shall  be  taxed  and  entered 
of  reoord,  separately. 

(62.)  Seo.  II.    That  on  the  rendition  of  judsment,  in  any  case,  the  — Howentaied  id 
oosts  of  the  party  recovering  only,  together  witti  his  debt  or  damans,  Jjjjjj**  •^  •• 
shall  be  carried  into  his  judgment;  and  the  costs  of  the  party  against 
whom  judgment  shall  be  rendered  shall  be  stated  in  a  separate  clause 
of  the  record,  or  docket  entry .^ 

18oo.lftad2relattd  tothefteiof  Miooiato  judge**    See.  8  watM  follows: 

That  Jofon  Berring  om  more  than  one  inquest  of  lanM^  on  the  same  day,  shall  ha 
entitled  to  reoeire  one  dollar  for  his  servioes,  and  no  more. 

As  to  inquest  of  hinaej,  see  Chapter  71. 

SBepealed  hy  sees.  (87)  and  (8S)  of  this  Chapter. 

8  As  to  eonsUhles,  tee  seo.  (88)  ef  this  Chapter. 

4  The  oertifleate  of  a  elerk,  oorreetlng  the  eoett  vhieh  hara  heeo  eavrled  iate  a 
Jadnent,  ean  aot  be  reeelTed  to  eontiol  or  Tarj  the  reoord  of  the  amovnt  of  eoste 
earned  into  the  jndgment.  The  ooort,  however,  may  order  a  retaxation:  and  the 
reoord  of  snoh  action  of  the  court  will  control  the  amount  inserted  In  the  Judgment. 
The  court  of  cornmon  pleae  might  thus  revise  the  taxation  of  costs,  even  after  tha 
cause  was  appealed  and  pending  in  the  supreme  court.  BHm  t.  Lcmg^  b  Ohio  Bep. 
270,  837. 

When  the  amount  of  oosts  In  a  judgment  Is  left  blank,  and  afterward  oorreettjf 
taxed  by  the  clerk,  and  entered  in  the  order  of  sale,  the  omission,  eto.»  will  not  fai- 
validate  the  sale.    X«mm  of  WWnm  t.  Hwe  9t  aL,  9  Ohio  Bep.  154. 
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indotMBMnt   on      (63.)  Seo.  III.    That  the  clerk  or  justice  of  the  peace,  issaing  ez- 
?pi!r^oimd«nn!  ecution  for  such  judgment,  as  aforesaid,  shall  indorse  thereon  the 
•d.  and  how  nude,  amount  of  the  costs  of  the  party  condemned;  which  costs  shall  be  col- 
lected by  the  officer  to  whom  such  writ  may  be  directed,  in  the  same 
manner  and  at  the  same  time  in  which  the  judgment  mentioned  in  the 
execution  shall  be  collected. 
wh«o  11)00110^      (64.)  Seo.  IV.    That  when  the  parly  recovering  shall  neglect  to  sue 
^oo^T^        out  execution  immediately,  or  after  such  execution  shall  have  been  re- 
turned  without  satisfiiction  of  costs,  the  clerk  may,  for  his  own  benefitp 
or  shall,  at  the  instance  of  any  person  entitled  to  fees  in  the  bill  of 
costs,  taxed  against  either  party,  and  by  order  of  the  oourt,^  issue 
against  the  party  indebted  to  such  clexk  or  other  person,  for  such  fees, 
whether  plaintiff  or  defendant,  an  execution  to  compel  the  par^  to 
pay  his  own  costs,  in  the  following  form,  to-wit: 

Form  of  execution  from  a  court  of  common  pfeoi^  to  compel  either  partjf 
to  pay  hii  ovm  cotti. 

State  of  Ohio,  county,  88. 

To  the  sheriff  of  the  county  of  Greeting: 

Whereas,  in  a  certain  action  of 
[SKAX.]      lately  prosecuted  in  our  court  of  common  pleas  (or  su- 
preme court,  a$  the  ccue  may  &e),  within  and  for  the  county 
of  ,  wherein  was  plaintiff,  and 

was  defendant,  the  costs*  of  said  •  were  taxed  at        dollars 

cents :  You  are  therefore  commanded,  that,  of  the  goods  and  chat- 
tels, or  for  the  want  of  goods  and  chattels,  of  the  lands  and  tenements 
of  the  said  in  your  bailiwick,  you  cause  to  made  the  costs 

aforesaid,  with  interest  thereon  from  the  day  A.  D. 

[tJie  date  of  the  judgment]  until  paid,  and  costs  that  may  accrue. 
And  if  you  shall  levy  and  make  said  costs  and  interest^  do  you  have  the 
same  before  our  judges  of  our  court  of  common  pleas,  within  and  for 
said  county  of  ,  on  the  firzt  day  of  the  next  term  of  taid 

courty^%  render  unto  the  persons  entitled  to  &e  same;  and  have  you 
then  and  there  thb  writ. 

Witness,  Frendent^-  of  our  court  of  common  pleas,  this 

day  of  A.  J>. 

A.  B.,  clerk. 

Ootti   MiMntdy      (65.)  Seo.  Y.     That,  in  all  transcripts  given  by  justices  of  the 
SiiSi**Vron^  peace,  the  costs  of  each  party  shall  be  stated  and  set  forth  separately; 
joftiMt  of    tb0  and  in  all  causes  carried  from  the  court  of  common  pleas  to  the  su- 
p2S?«tef.  to  !Sl  preme  court,  by  appeal,  writ  of  error,  or  otherwise,  the  clerk  of  the 
pieme  oonrt;        common  pleas  shall  certify  to  the  supreme  court  the  costs  of  each  party 
separately ;  and  the  clerk  of  the  supreme  court,  in  like  manner,  shall 
certify  in  the  mandate  to  the  common  pleas,  for  execution,  the  costs,  in 
the  supreme  court,  of  each  party  separately ;  and  the  costs  of  the  party 
condemned  in  the  supreme  court,  as  well  as  the  costs  of  the  success^ 
party,  shall  be  collected  by  process  from  the  common  pleas  in  the  man- 
ner hereinbefore  provided :  excepting  costs,  the  collection  of  which  is 
provided  for  in  the  sixth  section  of  this  act. 
Otwts  taxed  on      (66.)  Seo.  YI.    The  costs  acyudged  against  either  party  on  oontia- 
•ontiniunow,       uances,  amendments,  or  under  any  special  rule,  may  be  collected,  at  any 

1 A  general  and  standing  order  of  court  will  be  raffioient.    There  need  not  be  a 
fecial  order  in  each  oase.    EUioU  r,  Elkry,  11  Ohio  Bep.  306. 
S  See  PnAOTiOB— Conn,  sec.  (448). 
t  See  Pbactiob— CODB,  lec.  (&81). 
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time  after  judgment  or  order  of  court  awarding  such  costs,  by  process,  •mtndiiMDto.eCo^ 
to  be  issued  from  the  court  wherein  such  judgment  or  order  shall  be  ^***^  wUectod. 
*made ;  which  process  shall  be  in  the  form  hereinbefore  prescribed,  with 
the  following  alteration,  to  wit :  after  the  *  asterisk,  instead  of  the 
word  ^^of,"  these  words  shall  be  inserted,  to-wit:  '^adjudged  against  the 
said  on  continuance,"  [or  '<  amendment,"  or  otherwise,  as 

the  case  may  be] ;  and  if  the  special  rule  for  payment  of  costs  be  in 
the  supreme  court,  the  writ  shall  be  so  altered  as  to  make  it  returnable 
to  that  court,  and  bear  test  by  the  chief  judge^  of  that  court 

(67.)  Sec.  YIIL    That,  in  all  oases  heretofore  prosecuted  or  now  ^'^'^f^^^ 
pending,  or  which  may  be  commenced  before  the  taking  effect  of  this  ^SUmtod  ornow 
act  in  any  of  the  courts  of  this  state,  in  which  the  costs  may  have  been  ^JJ^*  ^***^***' 
or  may  be  taxed  and  entered  agreeably  to  the  provisions  of  this  act,  the 
same  may  be  collected  by  the  process  provided  in  this  act. 

(68.)  Sec.  IX.    This  act  shall  take  effect  and  be  in  force  from  and 
after  the  first  day  of  June  next 

VNOLAIMBD  COSTS. 

An  Act  for  the  dispoaitioii  of  nnolaimed  oof  tf  • 
[PtMNd  and  look  ^Mlifare*  18, 1839.     87  vol.  Stat  77.] 

(69.)  Sec.  I.    Be  %t  enacted  hy  the  General  Attembh  of  the  State  of  sharUfetopi^ 
Ohio,  That  the  sheriff  of  each  county  shall  pay  to  the  clerk  of  the  S^^^^ 
court  of  common  pleas  of  his  said  county  all  costs  collected,  or  which  oommon  ^mm  an 
may  hereafter  be  collected,  by  such  sheriff  or  his  deputies,  except  SStod^o^^otoI 
when  the  same  are  collected  upon  process  out  of  the  supreme  court,  or 
out  of  the  court  of  common  pleas  or  supreme  court  of  some  other 
oountv,  or  out  of  some  superior  court,  in  which  cases  the  sheriff  shall 
pay  the  same  to  the  clerk  of  the  court  from  which  the  process  issued : 
out  nothing  herein  contained  shall  prevent  a  sheriff  from  paying  costs 
to  parties  entitled  thereto. 

(70.)  Sec.  II.    The  clerk  of  each  court  of  common  pleas,  supreme  cinin  ciMamm 
or  sujpcfrior  court,  within  this  state,  shall,  on  the  first  Monday  of  Jan-  £dw^S* 
uary  in  each  and  every  year  hereafter,  make  out  two  certified  lists  of  J2Srf*^S^2Ii 
all  causes  in  which  money  may  have  been  paid  and  which  may  have  re«  , 
mained  in  his  hands,  or  the  hands  of  any  former  clerk,  for  a  period  of 
one  year  next  preceding  the  first  Monday  of  Januarv,  designating  the 
amount,  and  in  whose  hands  the  same  is;  one  of  which  lists  shall  be  lm  to  bo  ] 
by  said  clerk  set  up  in  some  conspicuous  place  in  his  office,  and  the  "^ 
other  on  the  door  of  the  court  house,  on  the  first  day  of  the  term  next 
after  the  first  day  of  January,  a 

(71.)  Sec.  III.    All  such  advertised  fees  or  costs,  debt  or  damages,  wimh  moh  < 
as  shall  remain  in  the  hands  of  the  clerk,  or  former  clerk,  at  the  ex-  ^J^p******* 
piration  of  one  vear  from  the  first  day  of  the  term  at  which  the  said 
certified  list  shall  be  set  up  on  the  door  of  the  court  house,  shall  be  by 
the  said  clerks  paid  over  to  the  treasurer  of  the  county;  and  any  per- 
son entitled  to  any  costs  or  fees,  debt  or  damages,  so  paid  over,  shall 
be  entitled  to  an  order  for  the  same  upon  the  county  treasury,  upon  the 
certificate  of  the  clerk  by  whom  they  have  been  paid  over,  or  his  sua- 
cesser  in  office,  a 
Sec.  IV.« 

1  Boo  PBACnOB—CODB,  800.  (681). 

8  Ropoalod  hj  Com,  mo.  (606). 

SBopooIod.    Boo  Swan,  Sd  od.,  410.    It  proridod  for  an  allowanoo  to  olorki  uidw 
thUAot. 

OOBopeolod.   Sa9pUod,SQ».873. 
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COLLEOTBD  COSTS  IN  CRIMINAL  OAflKS. 
An  Act  defining  certain  dnties  of  clerks,  sheriffs  and  proseontlBg  attomejf. 

derin  to  report      (72.)  Ssc.  I.     Beit  enoded  hy  the  (General  Antemhly  of  the  State  of 
cojto  in  criminal  qj^^^  j^^^  j^  gj^^jj  hereafter  be  tlie  duty  of  tke  several  derks  of  tiio 
courts  of  common  pleas  to  taimemit  a  cer^ed  report,  on  the  irst  Mon- 
day of  December,  annually,  to  the  auditor  of  state,  of  all  costs  whidi 
have  been  collected  in  their  respective  counties  by  the  prosecuting  at- 
torneys or  otherwise,  and  which  the  state  is  by  law  required  to  advance, 
in  criminal  cases,  wherein  the  persons. eonidetod  have  been  sentenced 
and  transported  to  the  penitentiary. 
Proeeoatingattor^      (73.)  Sso.  II.    That  it  shall  be  ^nB  duty  of  ^tkB  proseouting  alter* 
^i^iTooUi^  ^®J)  ^^  ®^^  county,  to  lodge  with  t^e  derk  of  the  court  of  comnoii 
pleas,  on  the  first  day  of  November,  annually,  a  certiied  report  of  all 
costs  by  him  collected,  or  in  progress  of  collectioii,  in  penitentiary  casei, 
with  a  specification  of  the  amount  received  in  each  case,  at  what  date, 
and  when  paid  over  to  the  county  treasurer;  and  abo,  at  the  same  time, 
to  lodge  a  like  report  of  all  costs  and  fines  by  him  collected  in  criminal 
cases  of  a  minor  grade,  which  he  is  required  by  law  to  pay  into  the 
county  treasury. 
Offleen  to  kesf      (74.)  Sxc.  ill.    That  it  shall  be  the  duty  of  every  clerk  of  a  court 
en^''^ett[^  of  record,  and  of  every  sheriff  and  proseouting  attorney,  in  each  county, 
hereafter  to  enter  in  a  journal  or  cash  book,  to  be  provided  at  the  ex- 
pense of  the  county,  an  aocurate  account  of  all  moneys  collected  or  re- 
ceived, in  his  official  capacity,  on  the  days  o£  the  receipt,  and  in  the  or- 
der of  time  in  which  the  moneys  were  so  received,  with  a  minute  of  the 
date  and  suit,  or  other  matter,  on  account  of  which  the  money  was  re- 
ceived; and  such  cash  book  shall  be  a  public  record  of  the  office  in 
which  ihA  same  is  required  to  be  kept;  and,  on  the  ezj^iration  of  the 
term  of  each  respective  officer,  shall  be  delivered  to  his  successor  in 
ONktoberMiifw  office;  uid,  morcovor,  every  such  cleriL  shall  be  the  receiver  (^  all 
n^SbiMift  UmS  luoneys  payable  into  his  office,  whether  collected  by  public  officers  of 
sa^.  court,  or  tendered  by  other  persons,  and  shall  pay  over  the  same  to  the 

persons  entitled  thereto,  on  request 
Courts  maj  re-      (75.)  Sbo.  IV.    That  if,  in  the  opinion  of  the  court,  at  any  time^ 
S^Tad^lSonai  ^  ^  official  bond  of  any  clerk  of  the  court  of  common  pleas,  or  other 
imie.  court  of  record,  shall  not  be  sufficient  in  form,  or  shall  become  insuf- 

ficient for  want  of  responsible  sureties  to  secure  the  payment  of  the 
sum  specified  in  such  bond,  it  shall  be  the  duty  of  the  court,  on  mo- 
tion, to  order  their  clerk  to  give  additional  bond,  with  responsible  sure- 
ties, in  the  sum  now^  required  by  law,  with  the  proper  conditions. 
ottoMtlbrMjgMi  (76.)  Ssa  y.  That  any  clerk,  sheriff,  or  prosecuting  attorney,  who 
"^  shall  neglect  to  comply  faithfully  with  the  requisitions  of  this  act,  and 

the  dutioB  therein  enjoined  upon  him,  shall  not  only  be  subject  to  the 
penalties  now  imposed  by  law,  but  may  be  removed  from  office  at  the 
disoretion  of  the  court 

Swan*s  B.  S.  iis,  An  Act  mpplemontaiy  to  the  soToral  acts  fixing  the  fees  of  ilierliBi,  eoroners  and  eoa- 

S.®**^^;    «    fl  sUbles. 

0iirwen*s  B.   8., 

805.  [PtaiNd  and  tool  ^^JUnMfy  26, 1860.     66  vol.  Sbrf.  «r.] 

S^EfStto!"^.  C^'^-)  ^^*^  I.  Be  it  enacted  hy  the  General  Assembly  of  the  State 
tiurh^t  in  t^  of  OhtOy  That  in  addition  to  the  fees  now  by  law  allowed  to  sheriffii, 
pierin,  etc  coroners  and  constables,  upon  executions  and  attachments,  it  shall  be 

I  That  is,  ten  thousand  dollars.    Swan,  223. 
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law^I  for  the  court  to  which  an  ezecutioii,  order  for  the  delivery  of 
property  in  replevin,  or  order  of  attachment  is  returnahle,  to  allow  the 
officer  returning  such  execution,  order  for  the  delivery  of  property  in 
replevin,  or  order  of  attachment,  a  reasonable  compensation  for  any  ex- 
traordinary trouble  or  expense  inounred  by  such  officer,  in  the  removal 
or  preservation  of  any  personal  property  levied  on  under  said  writ  or 
order,  which  amount,  when  so  allowetl,  shall  be  taxed  in  the  cost:  Pro- 
vided, that  such  officer  shall  not  in  any  case  be  allowed  more  than  one 
dollar  per  diem  each  for  the  services  of  the  person  or  persons  employed 
in  the  removal  or  taking  eare  of  said  property;  and  provided  former, 
that  no  allowance  shall  be  made  unless  it  shall  appear  to  the  court  ihal 
the  extraordinary  services  for  which  such  allowance  is  asked  were  neoes- 
sary  fbr  the  proper  execution  of  such  writ. 

Sec.  II.    This  act  shall  lake  effect  and  be  in  force  ftcm  and 
after  the  date  of  its  passa^. 

An  Act  to  prohibit wtMtaan  aad ofbor poHee oflleen  from dalminf  witSMtlbM in 

certain  oases. 

[PlMMcl and ftN>ft<fMfn6niafy  14, 18M.    MvoLAattt.] 

(78.)  Seo.  L    Beit  enacted  hy  the  General  Asiemh^  of  the  State  of  WitnaMiMtop^ 
OiUb,  That  no  watchman  or  other  police  officer  shall  be  entitled  to  any  owaT^adiied. 
witness  fses  in  any  case  prosecuted  under  any  criminal  law  of  the  state 
of  Ohio,  or  any  ordinance  of  a  city  of  the  first  or  second  class,  before 
any  police  judge  or  mayor  of  any  such  city,  justice  of  the  peace,  or 
other  officer  having^  iurisdiction  in  such  cases. 

Seo.  n.    This  act  shall  take  effect  from  and  after  its  passage. 

An  Aot  to  flz  the  compeniaUon  of  ooontj  oommissioners.  Sm^ 

[Famti  mtd  toot  ^mI  JTorak  10, 1869.    66  toL  Btat  88.]  m?*^*'    ^^' 


(79.)  Seo.  I.  Beit  enacted  hy  the  General  AuemhUf  of  the  State  of  Oountj 
Ohio,  That  each  county  coaamiasumer  shall  lie  allowed  two  dollars  and  ^d^tOMfe,^ 
fifty  cents  per  day,  for  each  and  every  day  that  he  may  be  employed  in  paid, 
his  official  dudes,  and  five  cents  per  mile  in  going  to  and  returning  from 
the  countv  seat  for  each  regular  or  called  session,  sot  exceeding  in  the 
whole  eight  sessions  in  any  one  year,  to  be  paid  out  of  the  county  treasury 
upon  the  warrant  of  the  county  auditor,  except  in  counties  in  whioh, 
by  the  last  federal  census,  the  population  amounted  to  one  hundred 
thousand  or  upward,  in  which  counties  each  commissioiier  shall  be  al- 
lowed five  dollars  jper  day  for  his  servieea,  to  be  paid  out  of  the  county 
treasury  as  aforesaid,  a 

Seo.  IL    That  the  act  entitled  *^an  aet  to  amend  the  act  to  68T.8tat.iii. 
regulate  the  fees  of  officers  in  eivil  and  criminal  casefl/'  passed  April  8, 
1^6,  be  and  the  same  is  hereby  repealed. 

Ssa  in.    This  act  shall  take  eiiMt  and  be  in  force  from  and 
after  its  passage. 

An  Aot  to  provida  for  taxing  in  ooit  bills  the  ezpenia  of  proooring  traaioripts  and  SS7*i^!*JHi_? 

aMAAvda  9084  aikd  6S7;  Ow^ 

■•^~'  wen's  Laws,  1260. 

IPmmdmd  took  qfcct  March  10,1909.    66  fol.  Art.  88.J 

(80.)  Seo.  I.    Be  it  enacted  hy  the  General  AuembJy  of  the  State  of  WhmenenM  of 
Ohio,  That  when  in  any  proceeding  in  error,  or  other  civil  action  or  S5StI^.f^{S^ 
proceeding,  it  shall  be  necessary  to  procure  a  transcript  of  an^  judgment  twed  in  eMt  uu. 
or  proceeding  or  exemplification  ef  any  record  as  evidence  in  such  ac- 
tion or  for  any  other  purpose,  the  expense  of  procuring  such  transcript 
or  exempKfioatiofi  ahidl  Im»  taxed  in  the  bill  of  costs  and  recovered  as  in 
other  cases. 

(a)  BepMled,  69  t.  88.   Sapplied«  Sop.  86. 
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Seo.  n.    This  act  shall  take  effect  and  be  in  force  from  and 
after  the  date  of  its  passage. 

CnrwMi*!   B.    8.  An  Aot  fnpplementaiy  to  An  aet  entitled  *'  an  sot  defining  eertain  duties  of  eleikf, 
4^*  *    IL  B.  4a&.  ineriffii  and  proseentlng  attorneys/'  passed  Febmary  26, 184S. 

[Pamtd  I^brmtrg  li,  mtd  hok  ^i^  Mag  It  19n,    66mI.Ai<.8L] 

oietk  to  rMdre  (81.)  Ssa  I.  Be  %t  enacted  hy  ike  GenertjU  AMemhJyofihe  State  of 
uLS%o"?*i^  of  Ohio,  That  it  shall  be  the  duty  of  eve^  clerk  of  every  court  of  re- 
and  pay  oin^  to  cord  to  recelve  from  the  hands  of  the  sheriff,  or  other  officer  of  the  court, 
penon  enut  ^|  ^^^^  taxed  upon  any  writ  issued  from  the  court,  such  as  appraisers' 
fees,  printers'  fees,  or  any  other  fees  necessarily  incurred  in  the  exe- 
Shflrin;  etc,  to  oution  of  any  such  writ,  and  pay  the  same  over  to  the  persons  entitled 
tax,  coUeot '  «^  thereto  on  demand ;  and  it  shiJl  be  the  duty  of  the  shenff,  or  other  offi- 
oMtsto  derk,giT.  ccr  of  court,  to  tax  such  costs,  collect  and  pay  the  same  over  to  the  clerk 
Jjj^^^wjnwi  and  gf  ^^  court  fVom  which  the  writ  issued,  giving  the  name  of  each  indi- 
vidual, and  the  amount  which  each  is  entitled  to  receive. 

Non. — ^A  pnblio  oflieer,  like  the  marshal  of  the  United  States,  is  oonfided  in  by  the 
gOTemment  to  pay  fees  dne  by  it  to  a  pnblio  creditor,  snob  as  a  deputy  marshal,  fSor 
serriees  performed  in  taking  the  eensns,  and  reoeires  the  money  for  that  purpose.  If 
the  depugr>  knowing  that  the  money  is  so  reoeiTed,  gives  a  receipt  for  the  whole  in>oa 
a  payment  of  part,  he  may,  notwithstanding,  sne  the  marshal  and  reooTer  the  bal- 
anoe.  The  fsot  that  the  deputy  knew  he  reoeired  less  than  his  due,  and  assented  to 
it  by  giving  a  reoeipt  for  the  whole,  does  not  authorise  the  marshal  to  keep  what  was 
nerer  his.    Slaughter  t.  Mamm,  2  Ohio  Rep.  371. 


CHAPTER  45. 

FENCES  AND  INCLOSURES.' 


SMOfnM^  

L  The  expense  of  making  pertition  fenots,  11.  When  swessinsnt  of  daaaagM  is  rq|eoted« 

how  wQusted,  and  by  whom  borne.  i>r  Irragularltr,  etc,  the  ooort  may  make 

S.  9y  whom  to  be  kept  in  repair.  inquiry  as  to  damages,  and  render  Jodg- 

8.  Oontrorerries  in  relation  to  partition  fenoss  ment,  etc 

to  be  decided  by  U  ualeae.^Profleedings  18.  TroatMS  to  inquire  if  trespassiag  animals 

in  such  cases.  are  breachy,  and  if  so,  to  aerre  notice  on 

4  When  partiea  mar  apply  to  ti  us  tees  tat  a  owner  .—Penalty  Ibr  allowing  soofa  anS- 

nadlostment  of  such  coatrovwslea.  male  to  ran  at  larflpe  after  nouce;  salt  te 

S.  Damagea  rostained  by  trespassing  animals,  damages. 

on  acooont  of  parntlon  teoe  iMing  ont  18.  Forfbitore,  when  and  where  paid, 

of  repair,  etc,  and  how  ascertained  and  14^  Trnstess*  fees ;  penalty  for  nagleot  of  dn^, 

Tered.  and  how  reooTered. 


•.  PWeons  may  remoreparatkm  fence  l^gir*  10.  How  proceedings  may  be  had  when  fence  Is 

ing  six  months*  notice.  on  the  line  of  one  or  more,  or  in  two  or 

7.  Persons  snataining  inJnry  from  trespassing  more  townships  of  the  same  or  different 

fmlinyj«  may  call  trnstees  to  «>*— i*iM>  oonnties. 

fence,  and  investigate  damages ;  16.  Baits  under  this  act,  where  to  be  broo^i. 

t.  And  trnstees  shall  assess  the  damages.  17.  Remedy  under  thli  act  not  cnmnlatlve. 

9.  Owner  of  animals  reftising  to  pay  such  dam-  18.  Acta    repealed.-^SaTlng,  etCw^Whea   ad 

ages  may  be  sued,  and  how.  took  ofect. 
10.  When  fence  is  ineniBclent,  persons  caOInr 

trnstees  shall  pay  costs.---BowrecoTerea. 

Carwen*s  ft.  8.,  An  Aet  to  amend  seotlon  one  of  an  aot  entitled  "  an  act  to  regulate  Inolosurei,  and  ta 
578.  provide  against  trespassing  animals,"  passed  Jannaiy  17, 1840. 

8wan*s,488.  [Pton^l  end  loo*  <f«j<  JWrnwy  8, 1869.    66  vol.  Bfat  8.1 

The  expense  of      (1.)  SsoTiON  I.    Be  it  enacted  hv  the  Oeneral  AMsemhfy  of  the  Stote 
making  partitkm  ^y  Qj^{^^  That  whenever  a  fence,  of  wliatBoever  materials  oonstnicted, 

1  Ai  to  fenees  of  railroads,  soe  ante  p.  872  c. 
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and  in  all  respects  snoli  as  a  good  husbandman  ought  to  keep,  shall  feooHu  how  ad- 
hereafter  be  erected  by  any  person  on  the  line  of  his  land,  or  3iat  on  iSSa  ik»SI?  ^ 
which  he  may  have  a  lease  for  one  or  more  years,  and  the  person  own- 
ing the  land  adjoining  thereto,  or  holding  a  lease  on  the  same  for  three 
or  more  years,  shall  make  or  cause  to  be  made,  or  have  an  inclosure  on 
the  opposite  side  of  such  fence,  so  that  such  fence  may  answer  the  pur- 
pose of  inclosing  his  field,  meadow,  lot,  or  any  other  inclosure,  such 
person  shall  pay  die  owner  of  such  fence,  already  erected,  one-half  of 
the  value  of  so  much  thereof  as  serves  as  a  partition  fence,  to  be  ad- 
judged bv  the  township  trustees  of  the  township  in  which  such  fence 
may  be  situated;  and  the  amount  so  adjudged,  if  not  paid,  may  be  re- 
covered in  a  civil  action  before  any  court  having  competent  jurisdiction, 
in  the  name  of,  and  for  the  use  of  the  owner  of  sucn  fence,  with  costs 
of. suit:  Provided,  that  nothing  in  this  act  contained  shall  apply  to  the 
inclosure  of  lots  in  cities  and  villages. 

Seo.  II.  That  the  first  section  of  the  act  to  which  this  is  an 
amendment,  is  hereby  repealed.  But  all  rights  accrued  and  liabilities 
incurred  heretofore,  shall  remain  in  force  as  if  this  act  had  not  been 
passed. 

Seo.  m.    This  act  to  take  effect  from  and  after  its  passage. 

An  Act  to  regulate  inolofores,  and  to  proyide  against  trespassing  animals. 
[PkHMdJbMMnr  17, 1840.    Toot  ^(KtAuputl,  1940,    88  wL  AM.  4.] 

Sbo.  1} 

(2.)  Sbo.  II.    The  respective  owners,  or  lessees  for  one  or  more  ^^ij^^^  *• 
years,  of  lands  which  now  are,  or  hereafter  may  be  inclosed  with  fences,  ^^v^' 

shall  keep  up  and  maintain  in  good  repair,  all  partition  fences  between 
their  own  and  the  next  adjoining  inclosures,  in  equal  shares,  so  long  as 
both  parties  continue  to  occupy  or  improve  the  same. 

(3.)   Skc.  III.     When  any  controversy  shall  arise  about  the  rights  Oontrorertiei   in 
of  the  respective  oocupants  of  partition  fences,  and  their  obligation  to  tTon^oM  to^ 
keep  up  and  maintain  the  same  in  good  repair,  and  if  they  can  not  decided  hj  tmst- 
agree  among  themselves,  either  party  may  apply  to  the  fence  vieicen^  — Ptooeedtngs  in 
of  the  township  in  which  such  fence  may  be  situate,  who,  afler  a  reas-  "^'^  ^'"^^ 
onable  notice  to  the  other  party,  shall  proceed,  on  application  as  afore- 
said, to  view  such  fence,  and  assign  to  each  party,  in  writing,  his  equal 
share  or  part  of  such  partition  fence,  to  be  by  him  kept  up  and  main- 
tained in  good  repair;  which  assignment  shall  be  recorded  oy  the  clerk 
of  the  proper  township,  in  a  book  to  be  provided  for  that  purpose,  and 
shall  be  final,  conclusive,  and  binding  upon  the  parties,  and  upon  all 
the  succeeding  occupants  of  the  lands,  for  the  period  of  one  year  there- 
after, and  until  a  new  assignment  be  made  as  hereinafter  provided;  and 
$aid  fence  viewen^  shall  be  entitled  to  demand  and  receive  for  each  day's 
service,  to  be  rendered  as  aforesaid,  the  sum  of  seventy-five  cents  eacn,' 
to  be  paid  in  equal  proportions  by  the  parties  interested. 

(4.)  Seo.  IV.    At  any  time  after  the  expiration  of  one  year  from  Wben parties maj 
the  date  of  such  assignment,  any  party  interested  in  such  partition  fence,  l^'ana^mSMt 
who  shall  consider  himself  aggrieved  by  the  proceedings  of  the  fence  ij^  wmtrorer- 
viewer$^  in  making  such  assignment^  may  apply  to  the  fence  viewers^ 
of  the  proper  township,  for  a  re-examination  and  reassignment,  and 


1  Repealed  by  the  preceding  section. 

2  Office  of  fence  riewers  abolished,  and  their  duties,  etc.,  dcTolred  npon  tnistees  of 
township :  see  Chapter  119,  sec.  (47)  and  (48). 

8  The  fees  of  trustees  performing  the  duties  of  fence  viewers  art  the  naap  i  sea 
Chapter  (110),  sec.  (48). 
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the  same  notice  shall  be  ^ven,  and  proceedings  had,  as  prorided  for 
in  the  third  section  oi  tiiis  act;  and  snoh  reassignment  shall  be  re« 
corded,  and  shall  have  the  same  binding  force,  operation  and  effect^  as 
the  assignment  in  the  third  section  of  this  aot  mentioned. 
DanugM  rartain-      (5.)  oso.  V.     If  any  horse  creature,  mule  or  ass,  or  any  neat  cattle, 
SSkSLta^S"*^  hog,  sheep  or  eoat,  shall  injure  or  trespass  upon  the  land  or  inclosure 
count  of  iMtrtitioii  of  any  person  bounded  by  such  partition  fence,  in  consequence  of  the 
JS2r^tf.ri^  f'B^rue  or  ne^ect  of  the  other  narty  to  keep  up  and  maintain  in  ^ood 
bow  'Mowt^ned  repair,  his  piurt  or  share  of  such  partition  fence,  the  person  so  fkiling 
^  '^^  or  neglecting,  shall  forfeit  and  pay  to  tiie  person  injured,  the  amount 

of  all  damages  sustained  thereby,  which  shall  be  assessed  under  oath, 
by  three  judicious,  disinterested  men,  residents  of  the  county,  to  be  ap- 
pointed by  a  justioe  of  ihe  peace  of  Ihe  township  in  which  the  prem- 
ises may  be  situate;  and  if  the  same  are  not  paid  aft^  the  same  shall 
be  demanded,  the  amount  thereof  may  be  recoyered,  in  an  action  of 
debt,  before  any  court  having  competent  jurisdiction,  with  costs  of  suit; 
and  in  all  suits  commenced  under  the  provisions  of  this  section,  said 
assessment,  reduced  to  writing,  and  subscribed  by  the  parsons  making 
such  assessment,  shall  be  received  as  prima  facie  evidence  of  the  ie2i 
amount  of  dMuagee  sustained  by  the  part^  aggrieved;  reserving  to  the 
court,  before  which  the  cause  shall  be  tried,  tne  power  of  setting  the 
same  aside  for  irregularity,  or  other  good  cause. 
Penons  may  »-      (6.)  Sbo.  YI.    In  all  cases  where  the  inclosures  of  two  or  more  per- 
"^  "to^^JrtJin    ®^°®  ®^*^^  ^  divided  by  a  partition  fence  of  any  kind,  and  either  of  the 
■iz^bodUm^  iu^  parties  shall  think  proper  to  vacate  his  part  of  such  inclosure,  or  to 
^^'  make  a  lane  or  passage  between  such  adjoining  ineloeures,  such  pemon 

shall  be  at  liberty  to  remove  his  share  or  part  of  such  partition  fence, 
OB  giving  SIX  months'  notice,  in  writing,  of  such  intention,  to  the  par<^ 
owning  or  occupying  the  adjoining  inclosare,  or  to  his  agenty  if  smm 
party  is  not  a  resident  of  the  county. 
p«noM  rotuin-      0')  ^10.  VII.     If  any  horse  creature,  mule  or  ass,  or  any  neat  cat- 
ins  iAl»7  f^  tie,  hogs,  sheep  or  goats,  shall  break  into  any  inclosure,  and  the  owner 
^STmlfy   call  or  occupant  thereof  shall  consider  himself  aggrieved  thereby,  suoh  p»- 
imTfenoeranirSl  ^^^  ™*y  *PP^y  *®  the  fence  viewers '  of  the  township  in  which,  such  in- 
stigate dam-   *  closure  may  be  situate,  having  first  given  at  least  one  day's  notice,  in 
*^'  writing,  to  the  owner  or  keeper  of  such  trespassing  animal,  if  known  to 

him,  or  by  leaving  a  written  notice  at  the  place  of  abode  of  imoh  per- 
son of  his  intended  application,  and  also  of  the  time  when  the  fsnca 
viewers  ^  will  attend  to  examine  the  fence,  and  investigate  the  sul^eot 
of  damages;  and  the  said  fence  viewers  shall  forthwith  repair  to  tin 
place  where  such  injury  shall  have  been  done,  and  there  diligently  ex- 
amine the  fence,  over  or  through  which  such  trespassing  animal  riiall 
have  broken  or  entered  into  any  such  inclosure.  €l 
^AndtroiteM         (8.)  Sso.  YIII.     If,  in  the  opinion  of  the  said  fence  viewers,^  such 
ffJiLr***  *^  fence  is  of  sufficient  hight  and  strength,  and  in  every  respect  such  as  a 
good  husbandman  ought  to  keep,  they  shall  proceed,  upon  view  and 
inquiry,  to  assess  damages  sustained  by  such  applicant,  from  such  tres- 
passing animal  or  animals;  which  assessment,  including  the  sum  due 
for  their  services,  they  shall  make  out  and  certify,  in  writing,  subscribe 
their  names  thereto',  ind  deliver  the  same  to  the  person  sustaining  such 
damage,  a 
Owner  of  animate      (9.)  Sbo.  IX.    If  the  owner  or  owners,  keeper  or  keepers  of  such 
JSSdSna^^*^  trespassing  animal  or  animals,  shall  neglect  or  recuse,  after  the  same 
may  be  soed*  and  shall  be  demanded,  and  after  receiving  a  copy  of  the  assessment  of  dam- 
^^"  ages,  made  by  the  fence  vietoers,^  as  aforesaid,  to  pay  such  damages,  the 


1  See  note  (2)  on  preoeding  page, 
(a)  Repealed.    SnppUed,  Sop.  87S,  S74. 
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person  injured  is  hereby  authorized  to  commence  and  prosecute,  to  final 
judgment  and  execution,  before  any  court  of  competent  jurisdiction,  an 
action  of  trespass  against  the  owner  or  owners,  keeper  or  keepers,  of 
such  trespassing  animal  or  animals,  jointly  or  severally,  as  the  case  may 
require ;  in  which  action  the  injured  party  shall  be  entitled  to  recover 
the  amount  of  the  damage?  sustained,  with  costs  of  suit ;  and  said  as- 
sessment, subscribed  by  the /cncc  viewerSj^  as  provided  for  in  the  eighth 
section  of  this  act,  ?hall  be  received  in  all  courts  as  prima  facie  evi- 
dence of  the  amount  of  damages  actually  sustained  by  the  party  injured 
by  such  trespassing  animal  or  animals ;  reserving  to  the  court  before 
which  the  cause  shall  be  tried,  tl^e  power  of  setting  aside  the  same  for 
irregularity,  or  other  good  cause.  €1 

(10.)  Sec.  X.     If  the  Jence  viewers^  shall  be  of  opinion  that  such  ^5^~  *■***■ 
fence  is  insufficient,  and  not  such  as  a  good  husbandman  ought  to  keep,  caiiingbiBtoe8°' 
the  person  callipg  upon  them  to  examine  the  same  shall  pay  all  the  i^,£Sraroi 
costs  of  such  view  and  examination,  to  be  recovered  in  an  action  of 
debt,  in  the  name  of  the  said  fence  viewers,  with  cpsts  of  suit,  before  a 
justice  of  the  peace  of  the  township  in  which  the.  defendant  may  reside,  a 

ril.)  Sec.  aI.     If,  in  anv  action  hereafter  prosecuted  under  the  J^ 


fifth  or  ninth  sections  of  this  act,  the  assessment  of  damages,  made  jected  ftn-  imfn. 
either  by  the  thjcee  judicious  disinterested  men,  or  by  the  fence  viewers,^  w^'  ml^^m^ 
should  be  rejected  and  set  aside  for  irregularity  or  other  good  cause,  inquiry  m  to  dwa^ 
the  court  or  justice  shall  proceed,  as  in  other  cases,  to  inquire  as  to  the  judgment,  etc. 
amount  of  the  damages  sustained  by  the  party  aggrieved,  if  any,  and 
render  judgment  and  issue  execution,  as  the  right  apd  justice  of  the 
case  may  require,  ^ith  costs  of  suite,  a 

(12.)  Sec.  XII.     It  shall  be  the  duty  of  the  fence  viewers^  (when  Tnwteet    to  in- 
called  upon  under  the  provisions  of  this  act,  to  examine  and  investi^te  SS"*«niiMi«**^ 
the  subject  of  damages  occasioned  by  trespassing  animals),  at  the  time  M«achy,^ifio. 
they  make  out  their  certificate,  hereinbefore  provided  for,  to  inquire  owSS,^ »    «•  on 
whether  such  animal  or  animals,  so  trespassing  as  aforesaid,  is  or  are 
habitually  breachy  or  unruly;  and  if,  in  flie  opinion  of  such /ence  view- 
ers,^ such  animal  or  animals  is  or  are  habitually  breachy  or  unruly,  and 
ought  not  to  run  at  large,  they  shall  issue  a  written  notice  to  the  owner 
or  Keeper  of  such  animal  or  animals,  requiring  him  to  restrain  the  same 
frpm  running  at  large;  and  if  the  owner  or  keeper  thereof  shall  neglect 
so  to  do,  after  service  of*  a  written  notice  to  that  eflFect,  signed  by  the  l^^J^l^^ 
fence  viewers,^  he,  she  or  they  shall  forfeit  and  pay,  for  each  day  such  to  run  at  uurgs 
animal  shall  be  permitted  to  run  at  large  there^r,  a  sum  not  less  than  J^^SaSSSS.* 
twenty-five  cents,  nor  more  than  one  dollar,  with  costs  of  suit,  to  be  re- 
covered in  an  action  of  debt,  before  any  justice  of  the  peace  of  the 
township  in  which  the  defendant  shall  reside;  and  the  party  injured 
shall  likewise  be  entitled  to  his  action  against  such  owner  or  keeper,  for 
all  damages  done  by  such  animal  or  animals.  €1 

(13.)  Sec.  XIII.  All  forfeitures  accruing  under  the  preceding  sec-  J^i^^i^J^ 


lion,  shall  be  paid  into  the  treasury  of  the  school  district  in  which  the 
defendant  resides,  for  the  use  of  common  schools,  within  fifteen  days 
after  the  same  shall  be  collected.  €1 

(14.)  Sec.  XIV.    Each /cncc  viewer^  shall  be  entitled  to  receive  TnMtoei'fcei; 
seventy-five  cents  per  day,  for  each  day's  service  rendered  under  this  ^'o7  dX.'I^S 
act;  and  any /cncc  viewer^  who  shall  neglect  or  refuse  to  perform  any  howwoorawd 
of  the  duties  enjoined  on  him  by  this  act,  shall  forfeit  and  pay,  for 
every  such  neglect  or  refusal,  a  sum  not  exceeding  five  dollars,  nor  less 
than  one  dollar;  to  be  recovered  in  an  action  of  debt,  before  a  justice 
of  the  peace  of  the  township  in  which  the  defendant  may  reside,  at  the 

1  See  note  {i),  ante  p.  649. 
Y^j^^  J^ 43  C«)  BepeaUd.   MppUad.  Sup.  »8, 874. 
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suit,  and  for  the  use  of  the  person  injured  bj  such  neglect  or  re- 
fusal, a 
BamnrooMdim      (15.)  Sec.  XV.    If  the  fence  or  inclosure  in  this  act  mentioned,  or 
fM^iiontbeiine  any  part  thereof,  is  on  the  line  of  a  township,  or  on  the  line  of,  or  in 
to  ^Sro 'or**more  *^°  ^'  °^^'®  townships  of  the  Same  or  different  counties,  in  such  case, 
townihiiM  of  the  proceedings  may  be  had,  under  this  act,  by  the  fence  vietoen^  of  either 
SSSttaL  ^"*"'**  of  such  townships;  and  a  justice  of  the  peace  of  either  of  such  town- 
ships may,  in  such  case,  appoint  the  three  judicious  disinterested  men, 
for  the  purpose  of  assessing  damages  as  provided  for  in  the  fifth  section 
of  this  act:  but  all  suits  prosecuted  under  the  provisions  of  this  act, 
where  the  fence  or  inclosure  is  situated  as  specified  in  this  section,  if 
brought  before  a  justice  of  the  peace,  shall  be  brought  in  the  township 
in  wUch  the  defendant  resides,  unless  there  be  no  justice  of  the  peace 
in  such  township,  or  the  justice  residing  therein  is  interested  in  the 
event  of  the  suit,  or  stands  in  the  relation  of  father,  father-in-law,  son, 
son-in-law,  brother,  brother-in-law,  guardian,  ward,  uncle,  nephew  or 
cousin,  to  either  of  the  parties;  in  which  excepted  cases,  the  action  may 
be  brought  in  either  of  the  said  townships,  at  the  option  of  the  party 
commencing  suit;  and  in  such  case,  the  justice,  before  whom  such  ac- 
tion may  be  brought,  shall  issue  process  against  the  defendant,  directed 
to  any  constable  of  the  township  in  which  such  justice  may  reside ; 
which  process  such  constable  shall  be  authorized  to  serve  and  return, 
and  the  defendant  shall  be  compelled  to  answer  thereto,  and  such  other 
proceedings  shall  be  had  therein,  as  if  the  defendant  resided  in  the 
township  where  the  action  was  commenced. 
Suite  under  thie      (16.)  Seo.  XYI.    In  all  cases  where  the  fence  or  inclosure,  in  this 
tooijSr"  **  **  act  mentioned,  is  situated  wholly  within  one  township,  all  suits  brought 
under  this  act  before  a  justice  of  the  peace,  shall  be  brought  in  the 
township  in  which  the  defendant  resides:  unless  the  case  come  within 
one  of  the  exceptions  specified  in  the  fifteenth  section  of  this  act;  in 
which  case  suit  may  be  brought  in  any  adjoining  township  of  the  same 
county — ^in  which  case,  process  shall  be  issued,  served  and  returned, 
and  further  proceedings  had  thereon,  as  provided  for  in  the  fifteenUi 
section  on  this  act. 
^medy  under  (17.)  Seo.  XVII.     If  any  person  shall  commence  proceedings  un- 

^^actnotonmu.  ^^^  ^j^^  ^^  ^  obtain  redress,  as  herein  provided,  and  prosecutes  the 
same  to  final  judgment,  he  shidl  be  barred  of  his  action  at  common  law 
for  the  same  injury;  and  if  he  sues  at  common  law,  and  prosecutes  such 
suit  to  final  judgment,  he  shall,  in  like  manner,  be  barred  of  hb  rem- 
edy, for  the  same  injury  under  this  act. 
Actei^Mtied.  (18.)  Sec.  XVIII.    That  the  "act  to  r^ulate  inclosures,"  passed 

29  T. Stet. 464.      Februarv  7, 1831 ;  the  "act  to  provide  against  trespassing  animals,  and 
to  repeal  the  act  upon  that  subject,  passed  February  14,  1831,"  passed 
88  T.  sut  so.       February  26, 1835,  and  "  an  act  in  addition  to  'an  act  to  provide  against 
36  T.  Stot.  19.       trespassing  animals,  passed  February  14, 1831,' "  passed  March  5, 1838, 
Sartog,  ete.         be  and  the  same  are  nereby  repealed :  Provided,  that  all  rights  which 
have  accrued,  and  all  suits  and  proceedings  now  pending,  or  which  may 
hereafter  be  commenced,  under  the  provisions  of  the  acts  hereby  re- 
pealed, shall  be  prosecuted,  conducted  and  determined  agreeably  to, 
and  under  the  provisions  of  said  acts;  and  all  judgments  which  have 
heretofore  been  recovered,  or  which  hereafter  may  be  recovered,  under 
the  provisions  of  said  acts,  shall  be  carried  into  execution  under  the 
When  act  took     provisions  of  the  acts  hereby  repealed.     This  act  to  take  effect  and  be 
^''^'  in  force  from  and  after  the  first  day  of  August  next. 

1  See  note  (  2  ),  ante  p.  d49u 
(a)  Sepealed.    Supplied,  Snp.  873,  SfL 
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CHAPTER  46. 

lERBIES. 

nCTIOH 

1«  No  panon  to  keep  a  ferry  without  lioenae.  8.  Oonrt  to  fix  the  rate  of  ftniac^— Lift  of 

S.  How  notice  of  application  tbr  license  giren.  rates  to  be  posted  np  near  tlM  Ifarry. 

8.  Oonrt  may  grant  license  for  one  year,  and  9.  Clerk  to  ftimish  grand  Jnry  witli  list  of  U* 

fix  the  price.— >Iisning  of  license,  and  fee  censes. — Oonrt  to  giro  this  act  In  charge 

of  clerk  therefor.  to  grand  Jnry,  etc. 

4.  T^  whom  license  for  ferry  maj  be  granted.  10.  Penalty  for  keeping  ibrry  without  license. 

— When  license  not  necessary,  and  when  11.  —Against  oflBcert  for  felling   to  oomfdy 

permit  may  be  granted.— License  may  ha  with  this  act. 

renewed  without  notice.  12.  In  whose  name  and  how  prosecuted,  and 

5.  Provision  in  case  of  a  license  expiring  in  when  and  to  whom  paid  orer. — ^Lists  of 


licenses  and  fines  to  be  deUTeredtoooon- 
e.  Duty  of  licensed  ferryman  as  to  boats  and  ty  auditor,  who  shall  act  as  public  la- 
attendance. — Penalty  tbr  neglect,  and  by  former. 

whom  and  how  reoorered;  andfortak-  IS.  Adts   repealed. — Saving,  eto.— When   thii 

Ing  illegal  ferriage.  act  took  eflbet. 
7.  When  court  refhae  to  renew  license,  Ifarry- 
maa  to  pay  ratably  to  time  of  refhsaL 

An  Act  regulating  ferries. 
[PtaiN<IJUnMinrS8,1881.    Took  ^ffki  Jm9l,  I9il.    29  sol.  Bfat  447.] 

(1.)  SBcrnON  L    Beit  enacted  by  the  General  Assembly  of  the  State  of  ^IJJJ^^iJi^ 
Ohio,  That  no  person  shall  be  permitted  to  keep  a  feny  across  any  ^Sm^ 
stream  running  through  or  bounding  on  any  county  in  ^is  state,  with- 
out haying  first  obtained  a  license  from  the  court  of  common  pleas  of 
the  proper  county  for  that  purpose,  as  hereinafter  provided. 

(2.)  Sbo.  II.  That  the  person  applying  for  such  license  shall  pro-  ^JJ**^^*^ 
duce  satisfactory  evidence  to  the  court,  by  the  affidavit  of  the  appli-  ^  on  for  «- 
cant  or  otherwise,  of  his  having  given  notice,  by  advertisement,  set  up 
in  at  least  three  public  places  in  the  township  or  neighborhood  where 
the  ferry  is  proposed  to  be  kept,  twenty  days  prior  to  the  sitting  of  die 
court,  of  his  intention  to  apply  to  such  court  for  such  license  to  keep 
such  ferry. 

(3.)  Seo.  m.     That  the  court,  being  satisfied  that  the  notice  hereby  Court  may  grant 
required  has  been  given,  that  a  ferry  is  needed  at  said  place,  and  that  the  y^^'^utdflx  ^ 
applicant  is  a  suitable  person  to  keep  the  same,  are  hereby  authorized  vcix», 
to  grant  to  the  applicant  a  license  to  keep  the  same  for  the  term  of  one 
year,  on  the  applicant's  paying  into  the  county  treasury  of  the  proper 
counly  a  sum  to  be  fixed  by  the  court,  not  less  than  two  nor  more  than 
fifty  dollars ;  and  on  the  applicant's  producing  the  county  treasurer's 
receipt  for  the  payment  of  the  sum  so  fixed,  he  or  she  shall  receive  from  issuing  of  iioenae, 
the  clerk  of  the  court  a  license,  under  the  seal  of  the  court,  for  the  term  ^J^  ^  *^''* 
aforesaid,  for  which  ho  or  she  shall  pay  the  clerk  the  sum  of  fifty 
cents.  ^ 

(4.)  Sso.  lY.  That  the  person  owning  or  possessing  land  on  both  To  whom  iioense 
sides  of  any  stream  where  a  ferry  is  proposed  to  be  established,  shall  Jjj^j^  ""^  ^ 
have  exclusive  right  of  a  license  for  a  ferry  at  such  place ;  and  when 
the  opposite  banks  are  owned  by  difierent  persons,  the  right  to  the  ferry 
shall  be  mutual :  but  if  the  owner  does  not  apply,  the  court  shall  grant 
a  license  to  any  person  applying  for  the  same ;  except,  where  either  of 
the  landings  are  not  on  a  public  highway,  the  consent  of  the  owner  of 


1  Quere — ^Whether  these  proyitions  are  abrogated  by  the  oonstitation  of  1 B61,  lo  Ua 
M  leg ards  payment  of  money  for  a  license.    See  C^nst.,  Art.  XII. 
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When  iioense  not  tHe  ground  shall  first  be  had  in  writing :  ProTided,  that  nothing  herein 
JJgJJ^iJf ^yj^  contained  shall  be  so  construed  as  to  prevent  any  person  from  ferrying 
be  granted.  passengers  across  a  small  stream  in  high  water ;  and  the  court  of  com- 

Lioenae  may  be  mon  pleas  are  hereby  authorized  to  direct  the  clerk  to  give  any  person 
nSSoe!*  ^**^"*  a  permit  for  that  purpose,  when,  in  their  opinion,  the  stream  is  too 
small  to  justify  the  expense  of  a  license ;  and  provided,  also,  when  any 
person  shall  apply  for  a  renewal  of  his  license,  at  the  same  place  where 
he  kept  the  preceding  year,  the  same  may  be  .granted  or  renewed,  with- 
out notice  or  petition. 
ProTirion  In  caM      (5.)  Seo.  V.     That^  ^hou  a  Ueense  shall  expire  in  vacation,  and  the 
ing^n  nioKt^f^  pcrsoa  who  obtained  the  same  shall  procure  a  renewal,  the  latter 
license  shall  include  the  time  from  the  expiration  of  the  fomer,  as  well 
as  the  time  to  which  it  shall  extend  in  future ;  and  Ihe  applicant  shall 
pay  a  ratable  proportion  for  the  whole  time  tiierein  mentioned,  and 
shall  thereupon  be  exonerated  from  any  penalty  to  which  he  would  be 
otherrnse  liable:    Provided,  however,  that  in  all  applications  for  a 
license,  when  objections  are  made,  the  court  may  grant  or  lei^ise  the 
same  at  their  discretion. 
Duty  of  uoenMd      (6.)  Seo.  YI.    That  oveiy  person  obtaining  a  license  to  keep  a  ferry 
^STiAd  attends  ^^^  provide  and  keep  in  complete  repair  a  good  and  suffioient  boat  for 
Moe.  the  safe  conveyance  of  persons  and  property ;  ^  and  when  the  river  or 

creek  over  wluch  the  ferry  is  kept  is  passable,  shall,  with  a  sufficient 
number  of  hands  to  work  and  manage  the  boat,  give  due  attendance, 
from  daylight  in  the  morning  until  dark  in  the  evening;  and  shall, 
moreover,  at  aay  hoar  in  the  night  or  day  that  the  creek  or  river  can 
be  passed,  wh^i  oalled  upon  for  that  purpoee,  convey  the  United  Staita 
Penalty  for  neg-  mail  or  Other  public  express  across  said  ferry;  and  if  any  person  having 
i^how  ^reooTw^  obtained  a  license,  as  aforesaid,  shsdl  £eu1  or  negleet  to  perform  the 
ed.  duties  herein  enjoined,  or  any  of  them,  the  person  so  o£fendia£  shall 

forfeit  and  pay,  for  every  such  offense,  a  sum  not  exceeding  five  dollars, 
to  be  recovered  before  any  justice  of  the  peace  of  the  ^oper  townshis, 
at  the  suit  of  any  person  jMrosecuting  for,  and  making  due  proof  of,  such 
failure  or  neglect :  and  if  aay  keeper  of  a  fisrry,  as  aforesaid,  shall  de- 
— And  for  taking  mand  and  reoeive  a  higher  rate  or  sum  for  ferriages  than  shall  be  al- 
lUegai  ferriage.     \q^^^  ^^y  ^he  court  of  common  pleas  of  ^e  county  wherein  such  lerry 
is  kept,  the  person  so  offending  shall  forfeit  and  pay  for  every  such 
offense  a  Ane  not  exoeeding  ten  doMars,  recoverable  Defoxe  any  justice 
of  the  peace  of  the  proper  township,  by  any  person  making  due  proof 
thereof;  to  be  dsposed  oi  as  hereinafter  provided. 
When  oonrt  re-      (7.)  Sso.  YII.    That,  ehould  the  court  refriae  to  xenew  the  license 
£!L^iS^«?j;  <^  any  ferryman,  he  shall  be  exonerated  from  the  penalties  of  this  act, 
pej  raSoiy    to  by  paying  into  the  oounty  treasury,  previous  to  any  prosecution  having 
time  of  rsftieaL     j^^^  coBimenoed  against  him,  such  sum,  for  the  time  which  may  have 
elapsed  between  the  expiration  of  his  Iioense  and  the  next  term  of  the 
-court  of  common  pleas,  as  shall  bear  a  ratable  proportion  ito  the  amount 
oharged  for  the  previous  year. 
Ooort  to  fix  the      (8.)  Seo.  YIII.    That  the  court  of  common  pleas,  at  the  same  time 
rate  of  ferriage,    ^j^^y  g^gj^^  ^  license  to  keep  a  ferry,  shall  also  fix  the  rate  of  fer- 

1 A  ferryman,  ooonpyhig  a  position  in  a  line  of  pablio  trarel,  and  holding  fainaelf 
ont  for  general  employment,  u  a  oommon  carrier,  fiis  responubility  for  the  safe  de- 
lirery  of  living  animals  transported  by  him  is  the  same  as  that  in  relation  to  the  car- 
riage of  other  property.  It  is  the  dnty  of  the  owner  delivering  property  to  a  carrier, 
which  he  knows  requires  peonliar  care  in  its  safe  transportation,  to  make  known  the 
necessity,  in  order  that  the  proper  precantion  may  be  used.  If  the  owner  takes  npoa 
himself  the  care  of  his  property  while  in  transit,  and  it  is  lost  by  his  carelessness, 
the  carrier  is  not  responsible.  But  this  rale  only  reaoires  the  owner  to  exercise  care 
and  diligence.  That  everything  was  not  done  that  skill  or  prudence  could  have  nif- 
gested,  is  no  bar  to  a  reoovexy.     WUmm  v.  MamUtom,  4  Ohio  St.  Bep.  722. 
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riages  which  the  ferry  keeper  may  demand  and  receive  for  the  trans- 
portation of  persons  and  property ;  and  it  shall  be  the  duty  of  the  clerk 
of  said  court  to  furnish  every  person,  on  taking  out  a  license  to  keep  a 
ferry,  with  a  list  of  the  rate  of  ferriages;  which  list  the  ferry  keeper  LUtofntcttobe 
shall  post  up  at  the  door  of  his  ferry  house,  (»  some  conspicuous  place  ^[Sf '*^"*^*'* 
oonvenient  to  said  ferry. 

(9.)  Sbo.  IX.  That  every  clerk  of  the  court  of  common  pleas  shall,  Gi«ric  to  faniOk 
on  the  first  day  of  the  term  of  each  eourt,  deliv^  to  the  grand  jury  an  SS^il^e?*** 
accurate  list  of  all  persons  holding  licenses  within  his  county :  and  it 
shall  be  the  duty  of  the  president  judge  to  give  this  act  in  charge  to  the  Oonrt  to  gtre  this 
^rand  jury,  whose  duty  it  shall  be  to  make  in<iuir^  and  give  informa-  ^JJdjmTHrto.*^ 
tion  of  any  violation  thereof,  except  in  cases  where  jurisdiction  is  given 
to  justices  of  the  peace. 

(10.)  Seo.  X.  That  if  any  person  shall  keep  a  ferry  without  being  wuJtj  ibr  kMp- 
duly  authorized,  the  person  so  offending  shall  forfeit  and  pay  a  sum  not  JSU^^****^ 
exceeding  thirty  dollars ;  to  be  recovered  by  indictment 

(11.)  3^0.  il.    That  if  any  iustice  of  the  peace  or  other  officer  -.Apinst  ofli 
shall  neglect  or  fail  to  comply  with  the  requisitions  of  this  aot^  the  per-  ^^°f°g^' 
•on  so  offending  shall  forfeit  and  pav  for  every  suoh  offense  a  sum  not 
exceeding  fifty  dollars,  at  the  discretion  of  any  justice  of  the  peace,  be- 
fore whom  the  same  may  be  recovered  for  the  use  of  the  county. 

(12.)  Sxo.  XII.     That  all  actions  or  suits  brought  under  me  pro-  — inwbose  nuno 
visions  of  this  act  shall  be  in  the  name  of  the  state  of  Ohio :  and  the  Sfi^JShT^' 
eourt  taking  cognisance  thereof  shall  keep  a  record  of  all  fines  and  for-  towhompAid 
feitnres  recovered  under  Uie  same ;  and  sheriffs,  constables,  and  other 
officers  shall  pay  all  moneys,  within  thirty  days  after  receiving  the 
same,  into  the  county  treasury ;  and  justices  of  tne  peace  and  clerks  of 
courts  before  whom  any  fine  is  recovered,  shall  present  an  accurate  ^^^  "**^ 
account  thereof  to  the  county  auditor,  on  or  before  the  first  day  of  June  u^emi  to^wm^ 
annually;  and  clerks  of  courts  shall,  in  like  manner,  return  a  list  of  all  Sf^JST'^SuotaS 
Uoenses  by  them  issued,  and  to  whom,  and  the  price  of  each  respect-  r —  ^ 
ively;  and  it  shall  be  the  duty  of  the  county  auditor  to  inform  and 
prosecute  all  offen«^rs  against  this  statute ;  especially  such  offenses  as 
are  cognisable  before  justices  of  the  peace. 

J  13.)  Seo.  XIII.    That  the  act  entitled  *<an  act  granting  licenses  Aotinpeiaed. 
regulating  ferries,  taverns,  and  stores,''  passed  February  6,  1824 ;  oimm,  wn. 
and  all  other  acts  and  parts  of  acts  inconsistent  with  the  provisions  of 
this  act  be  and  the  same  are  hereby  repealed  ,*  saving  to  all  cities  and  SftTiiig,«to. 
towns  corporate,  the  rights  and  powers  granted  by  the  act  or  acts  incor- 
porating the  same ;  saving  also  all  licenses  granted  before  this  act  takes 
effect,  and  which  shall  not  have  then  expired. 

This  act  to  be  in  force  and  take  effoct  from  and  sfter  the  first  day  of 
June  next 
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to  defraud  CNdit- 
«n»  Yoid. 


CHAPTER  47. 

FRAUDS  Ain)  PERJURIES. 

nonov  nonos 

L  Deedi,  tto^  Bwde  In  tnwt  ftv  grantor,  Toid,    6.  PromlM  to  pay  dabt  of  anothMv-on  inafw 
2.  CMfta,  grants,  etc,  to  defraud  creditors,  Toid.  riage   agreement— oontraet  for  sale  of 

8.  Possession,  tnr  flve  yean,  of  goodi,  etc.,  lands— «greenient  not  to  be  perfanaed 

gives  rli^t,  nnlees,  etc.  within  one  year, 

ii  Freeholds,  or  terms  fbr  Tears,  not  to  be  aa 
signed  or  granted  vithoot  deed  or  nota. 

An  Aot  for  the  prerention  of  firMida  and  peijnriet. 
[PtaMsd  and  loot  ^MtJUniary  19, 1810.    89  vol.  Stat  818.] 

Deeds,  tio.,  made      (1.)  SsOTlON  I.     Beit  enacted  hy  the  Oenerdl  Anamhhf  of  ike  State 
or,  rSd.**  *'*"*'  ^/  ^^*^>  ^^*  ^^  deeds  of  gifts  and  conyeyanoes  of  goods  and  chat- 
tels, made  in  trust  to  the  use  of  the  person  or  persons  making  the  same, 
shall  he,  and  herehy  are  declared  to  be  void  and  of  no  effect^ 
GiAB,^fraat8^^      (2.)  Seo.  II.     That  everj  gift,  grant  or  oonyeyance,  of  lands,  tene- 
*"  ^^    ''  ^        ments,  hereditaments,  rents,  goods  or  chattels,  and  every  bond,  judg- 
ment or  execution,  made  or  obtained  with  intent  to  defraud  creditors 
of  their  just  and  lawful  debts  or  damages,  or  to  defraud  or  to  deceive 
the  person  or  persons  who  shall  purchase  such  lands,  tenements,  here- 
ditaments, rente,  goods,  or  chattels,  shall  be.  deemed  utterly  void  and  at 
no  eflfect.* 

1  At  to  a  wtarriaae  •eftUment:  Where  »  deed  of  trait  oonreys  personnl  property  to  a 
trustee,  to  be  held  by  him  and  disposed  of  as  the  grantor  should  direot,  for  the  bene- 
fit of  the  issue  of  a  oontemplated  marriage,  the  property  thus  oonreyed  inures  to  the 
benefit  of  sueh  iseue,  though  the  grantor  die  without  directing  a  sale.  StetU  t.  Lowrg 
M  aL,  4  Ohio  Rep.  72.  ^ 

8  Although,  by  this  section,  fraudulent  conreyanees  are  declared  to  be  utterly  Toid 
and  of  none  effect,  yet  such  a  conveyance  passes  the  title  to  the  grantee,  snloeet  to 
the  rights  of  creditors,  and  subsequent  purchasers  who  claim  under  creditors;  butoaa 
not  be  questioned  by  the  grantor  himself,  or  by  strangers  who  hare  no  claim.  Bttr^ 
gtU  T.  Mwrgett,  1  Ohio  Bep.  469;  Barr  t.  HaMk.  ti  al,,  8  Ohio  Rep.  527;  Douglam  t. 
Jhmlap  et  al,,  10  Ohio  Bep.  163;  Tremper  t.  Barton,  18  Ohio  Rep.  418;  Brown  t.  WM, 
20  Ohio  Rep.  389.  A  party  to  a  fraudulent  conveyance  can  not  set  up  his  fraud  to 
avoid  the  conveyance,  nor  can  his  grantee  or  his  heir  be  heard  to  aver  the  exiatenee 
of  such  fraud  to  prevent  the  operation  of  the  doctrine  of  estoppeL  Barton  v.  JforKs, 
15  Ohio  Rep.  408. 

If  a  sale  be  fraudulent  and  void,  as  against  a  judgment  oreditor,  it  is  void  ai 
against  a  purchaser  at  sheriff's  sale  under  uie  judgment.  The  purchaser  holds,  too, 
with  the  benefit  of  the  judgment  lien.    Barr  v.  Hateh  MoL^Z  Ohio  Rep.  537. 

As  a  transfer  of  goods  made  for  the  purpose  of  defrauding  creditors,  the  vandor 
and  purchaser  both  participating  in  the  fraud,  is  void,  under  this  statute,  as  to  the 
creditors  of  the  party  making  such  conveyance,  though  valid  as  between  the  parties  to 
such  conveyance,  as  appears  from  the  decisions  above  referred  to,  it  follows  that  a 
oreditor  of  the  party  making  such  fraudulent  conveyance,  with  notice  of  the  fraud, 
may,  with  the  consent  of  his  debtor,  take  a  valid  mortgage,  in  good  faith,  to  secure 
his  claim,  from  the  purchaser  of  the  goods  thus  conveyed,  without  being  required  to 
tasort  to  legal  proooM  to  reach  the  goods.    Brown  v.  W^bb,  20  Ohio  Rep.  389. 

Where  a  debtor  has  made  a  fraudulent  conveyance  of  his  lands,  and  the  judgment 
creditor,  after  levying  on  the  same,  applies  to  a  court  of  equity  to  aid  him  in  maaing 
a  sale  to  ^tisfy  his  Judgment,  a  decree  for  the  sale,  by  a  master,  will  not  be  void, 
though  the  fraudulent  grantees  are  not  made  parties,  but  taay  be  set  up  by  a  pur- 
chaser under  such  decree,  as  a  perfect  defense  m  an  action  to  recover  possession  of 
the  land.    Soekman  v.  Soekman,  18  Ohio  Rep.  362. 

Where  a  conveyanoe  of  real  estate,  not  warranted  by  law,  is  made  in  fee  simple 
**  to  delay  creditors,"  a  surety  of  the  grantor,  at  whose  instance  the  conveyance  waa 
10  made,  and  who  holds  a  declaration  of  trust  subsequently  made  for  his  benefit,  can 
not  set  up  that  the  deed  was  made  to  defraud  creditors,  to  prevent  the  grantor  or  hit 
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(3.)  Sbo.  m.     That  where  any  loan  of  goods  and  chattels  shall  be  PoM«nioii  §»  flv» 
pretended  to  have  been  made  to  any  person  with  whom  (or  those  claim-  ^••"  **'   ■'**^ 

heira  from  asserting  an  equity  in  the  premises.  Irvin't  keir§  t.  Zcngworth,  20  Chic 
Bep.  581. 

A  fhradnlent  grantee  who  had  oonrejed  or  restored  the  property  at  the  time  of  the 
filing  of  the  bill  was  held  not  to  be  liable,  as  a  trustee,  to  creditors.  The  tmst  with 
which  a  fhtndnlent  grantee  will  be  charged,  is  not  eaeproM — ^by  eontraot— but  arises  by 
operation  of  law,  in  conseqnenoe  of  his  having  in  Aw  handa  property  of  his  grantor 
which  ought  to  be  applied  to  the  satisfaction  of  the  creditor's  debt.  The  trust,  there- 
fore, depends  upon  the  grantee's  po9$e$8ion  of  the  property ;  and  if  he  has  in  good 
faith  divested  himself  of  the  property  before  the  rights  of  creditors  hare  aocmed, 
his  relation  of  tmstee  has  ceased  to  exist,  because  there  is  nothing  from  which  a 
trust  can  be  raised.    Swift  HaLr,  Holdbridg^  et  al,,  10  Ohio  Rep.  230. 

Where,  in  an  action  of  ctjectment,  a  deed  was  contested  on  the  ground  of  baring 
been  made  to  defraud  creditors,  the  question  whether  the  grantor  wAs  indebted  at  the 
time  he  executed  the  deed,  was  held  to  be  a  matter  to  be  submitted  to^  and  determ- 
ined by  the  jury.    Bond  t.  Swwringen,  1  Ohio  Rep.  895. 

It  is  said,  if  the  object  be  to  obstruct  or  hinder  the  creditor,  and  a  couTcyanoe  is 
made  for  this  purpose,  it  is  fraudulent  and  roid,  although  a  full  consideration  is  paid 
by  the  fraudulent  grantee.    Bctrr  t.  ffatek  9i  ai,,  3  Ohio  Rep.  527. 

If  a  fraudulent  oonveyanoe  is  made,  and  afterward  a  creditor  reoognites  the  con- 
reyance  as  valid,  by  his  dealings  with  the  parties  thereto,  he  can  not  afterward  im- 
peach the  eonveyance  for  fraud.    Benich  €t  al.  r.  Bank  of  ChiUieothef  8  Ohio  Rep.  529. 

It  seems  that  a  mortgage,  executed  on  the  part  of  a  mortgagor  for  the  express  pur- 
pose of  placing  the  property  out  of  the  reach  of  a  creditor  (who  had  commenced  his 
suit),  and  retained  by  the  mor^gor  in  his  own  possession,  and  with  no  intention  to 
deliver  It  unless  ^tressed  by  such  creditor,  may,  in  the  hands  of  the  mortgagee,  who 
is  acting  in  good  faith,  and  innocent  of  all  intention  to  commit  a  ftraud,  be  valid ; 
though  a  judgment  rendered  prior  to  the  actual  delivery  of  such  mortgage  will  obtain 
a  priority  of  lien.    Hood  v.  Brown,  2  Ohio  Rep.  271. 

It  does  not  amount  to  a  fraud  in  law  for  a  debtor  to  convey,  his  lands  for  their  Ml 
value,  in  payment  of  a  honajide  debt,  at  the  instance  of  the  creditor,  although  it  ap- 
pear that  the  object  of  the  debtor  was  to  prevent  the  lands  Arom  being  sold  at  a  sacn- 
nce  upo9  a  judgment  which  he  expected  would  be  rendered  against  him.  And 
although  the  debtor  thus  parted  with  all  the  property  liable  to  execution,  yet  the 
presumption  of  fraud  that  would  otherwise  arise,  is  repelled  by  the  circumstances  at- 
tending the  sale,  showing  that  the  intent  was  legal  and  honest,  and  the  debt  dis- 
charged, equal  in  amount,  to  the  full  value  of  the  property.  And  the  fact  that  the 
debtor  remained  in  possession  of  part  of  the  premises  may  be  satisfactorily  explained, 
by  showing  that  the  deed  was  recorded,  a  parol  lease  made  for  that  part,  and  rent 
reserved,  and  the  residue  rented  out  by  the  grantee,  etc.  And  ftirther,  a  stipulation 
in  such  case  by  the  debtor,  that  he  will  repurchase  the  lands  at  the  same  price  within 
twelve  months,  at  the  option  of  the  grantee,  is  not  evidence  of  fVaud,  or  of  a  secret 
trust  for  the  benefit  of  the  debtor.    Barr  v.  ffatek  et  al,,  3  Ohio  Rep.  527. 

Where  one  member  of  a  firm  purchases  goods  or  borrows  money  for  the  firm  on  hit 
own  credit,  giving  security  for  tne  payment  of  the  money  or  for  the  goods,  and  such 
money  or  goods  go  into  and  are  used  by  the  firm,  and  the  surety  has  to  pay  as  such, 
the  firm  may  convey  the  goods  of  the  firm  to  such  surety  in  satisfaction  for  the  money 
thus  paid,  and  a  creditor  of  the  firm  can  not  set  aside  such  conveyance,  because  he 
was  at  the  time  of  such  conveyance,  a  creditor  of  the  firm.  Owin  H  al.  v.  Selby  et  aL, 
5  Ohio  St  Rep.  97. 

Where  a  creditor  of  the  firm,  and  of  one  of  its  members,  with  the  assent  of  all  the 
partners,  purchases  in  good  fiaith,  and  at  a  fair  price,  though  with  a  knowledge  that 
iuch  firm  is  insolvent  in  the  popular  sense  of  the  term,  goods  to  the  amount  of  such 
Joint  and  separate  indebtedness,  such  purchase  is  not  per  »e  fraudulent  as  against  the 

Eneral  creditors  of  the  firm.  Sigler  et  uL  v.  The  Knox  Cknmtv  Bank,  8  Ohio  St. 
)p.  511. 

A  debtor,  in  failing  circumstances,  conveys  land  to  his  creditors  in  payment  of  a 
debt,  but  without  taking  up  the  original  notes  given  for  the  debt,  and  receives  a  power 
of  attorney  to  sell  the  lands,  under  which  he  makes  sales,  receives  the  purchase 
money,  etc.  The  debt  being  treated  as  subsisting  after  the  conveyance  is  made,  ren- 
ders the  sale  f^udulent  and  void,  as  against  other  creditors.  Starr  v.  Starr  et  aL,  1 
Ohio  Rep.  321. 

A  parent  may  make  a  valid  voluntary  conveyance  of  property  to  his  child ;  but  he 
ean  not  do  so,  to  the  injury  of  a  person  whom  he  owes  at  the  time  of  the  conveyance 
though  there  is  an  absence  of  an  intent  to  defraud  creditors.  Bryoe  v.  Myere  et  al,,  5 
Ohio  Rep.  121.  Although  a  voluntary  conveyance  of  land  by  a  parent  to  a  child, 
made  in  good  faith,  by  way  of  advancement,  will  be  sustained,  even  if  the  parent  at 
the  time  may  have  been  indebted,  provided  the  property  left  in  the  parent  was  clearly 
and  abundantly  suflicient  to  satisfy  all  subsisting  debts,  yet  if  in  taking  all  the  cir- 
I  into  consideration,  the  mind  is  brought  to  the  conclusion  that  there  wai 
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•tOn  giTM  rii^t,  ing  under  him)  possession  ^  shall  have  temained,  for  tfce  spiu^e  of  ftve 
uniMi,  etc.  years,  such  eoods  and  chattels  shall  be  deemed  the  ptoperty  of  the  per- 

son having  nad  such  possession,  unless  a  reservation  of  the  right  of 
such  goods  and  chattels  shall  have  been  made  to  the  lender  in  writing, 
and  such  writing  shall  have  been  recorded  within  six  months  fVom  the 
time  of  making  such  loan,  in  the  recorder'^  office  for  the  eountj  trhete 
one  or  both  of  the  parties  shall  then  have  resided, 
rreehoidi  or  (4.)  SSG.  IT.     That  no  leases,  estates  or  interests,  either  of  free- 

nottoiwawCSI  ^^^^  ®^  terms  fbr  years,  or  any  uncertaih  interest  of,  in,  or  out  of 
cr  granted  with-  lands,  tenements,  or  hereditaments,  shall  at  any  time  hereafter  be  as- 

tmt  d-d  or  note.  ^^^^^  ^^  ^^^^^  ^„j^  .^  y^  y^^  ^^  ^^  ^^  j^  ^^^      ^^^^^  ^^ 

the  party  so  assigniti^  or  grantihg  the  same  f  or  their  agents  thereunto 
lawmlly  authorized,  by  writing,  or  by  aci  and  operation  of  law. 

A  fhradnlent  design,  either  m  to  sabsiating  or  Bubsequent  creditors,  saoh  adraneo^ 
ment  can  not  be  sustained.    Miller  y.  Wilton,  15  Ohio  ttep.  108,  115. 

A  court  of  equity  will  not  set  aside  a  oonveyanoe  upon  allegations  of  fhMid,  nnlesi 
the  charges  are  dearly  and  satisfactorily  sustained  by  proot  ChrittmoM  t.  Spink,  15 
Ohio  Rep.  500. 

When  a  man  inds  that  he  has  become  insolrent,  th6  most  tW  and  equitable  act  he 
can  do  is  to  surrender  his  property  in  trust  for  the  benefit  of  all  his  creditors ;  and 
the  hindrance  and  delajf  which  such  an  assignment  may  occasion  to  the  prejudice  of 
particular  creditors  seeking  a  priority  of  liens  on  the  debtor's  property  by  judgment! 
at  law,  and  speedy  collections  oy  sales  on  execution,  are  simply  unavoidable  incidents 
to  a  juet  and  ia»fiiU  aet,  and  not  being  fraudulent  in  the  oontemplatioh  of  the  law,  do 
not  bring  the  instrument  of  assignment  within  the  operation  oz  the  statute  of  frauds. 
ffoff$nan  t.  MackaU,  5  Ohio  St.  Rep.  124. 

As  to  assignments  for  the  benefit  of  creditors,  see  Imsolyekt  Bkbtobs,  Chapter  5T, 
9009,  (84)  and  (85),  and  notes. 

1  In  1839,  it  was  held  that,  ^here  the  vendor  in  a  bill  of  sale,  or  mortgage  of  ffodM, 
retained  posseKsion^  that  circuhistAnoe  waspHMa/acM  eridenoe  of  f^ud.  Unez* 
plained,  the  bill  of  sale  or  mortgage  was  deemed  fraudulent;  and  the  qnestioiu 
whether  fraudulent  or  not,  was  left  to  the  jury  to  determine.  Homheek  r.  Vdnmetre,  f 
Ohio  Rep.  153,  154.  But  this  mlb  has  been  modified  by  the  act  of  February  24, 1841 
(see  Chap.  34,  sec.  32,  ei  «««.),  requiring  mortgages  or  bills  of  sale  of  personal  prop^ 
erty  to  be  registei-ed.  Still,  if  the  mortgagbr  retains  possession  ot  the  property 
mortgaged  with  power  to  sell  It,  the  mortga^  is  void  as  against  subsequent jpnr- 
chasers  and  execution  creditors.  OolUne  y.m$ert,  16  Ohio  Bep.  547 ;  Bnrwn  t.  Web^t 
20  Ohio  Rep.  389 ;  FVeemAn  r,  Bdweon,  5  Ohio  St.  Rep.  1 ;  HanikLn  y.  Abbe^^  7  Ohto 
8t  Ren.  218.    See  note,  p.  4Tfi. 

a  Where,  in  1601,  and  previous  io  ihe  st&tute  of  firaudi,  an  estate  was  purchased  by 
A.,  and  the  consideration  money  actually  paid  by  B.,  and  a  deed  made  to  A.,  In  &e 
usual  form,  the  resulting  trtut  in  favor  of  S.  niay  be  established  by  parol  evidenoft, 
provided  the  payment  of  the  money  at  the  time  be  cbarly  established ;  although  at 
no  time  could  a  Ugal  eetate  in  lands  in  Ohio  {>a8s  by  parol.  Fleming  ei  aL  r.  Dtmakoe 
M  aL,  5  Ohio  Rep.  255, 

A  parol  agreemeni,  to  transfer  a  land  office  oertiftoate  of  the  entry  of  United  State! 
land,  is  not,  it  seems,  a  contract  for  the  sale  of  lands,  or  of  any  interest  in  land ;  ii 
its  only  effect  is,  to  place  in  the  hands  of  a  party  evidence.  Which,  upon  the  payment 
of  a  certain  sum  of  money,  woUld  enable  him  to  procure  i  title  to  the  land.  Seed  d 
al.  V.  McCfrew,  5  Ohio  Rep.  375. 

Where  there  is  a  parol  contract  for  the  sale  bf  land,  and  mere  payment  of  the  p«k^ 
chase  money,  without  possession  taken  ot  improvements  made  by  the  purchaser,  iM 
eon  tract  is  void,  and  can  not  be  enforced  in  equi^against  the  seller.  JSUeer,  Kellatd 
al,,  fiOhio  Rep.  483;  J\>llard  v.  Kinner,'^  Ohio  Rep.  528.  It  is  said,  that  In  sfich 
case,  full  compensation  can  be  made  by  restoring  this  consideration  money  and  inter- 
est. But  that  after  such  acts  as  the  payment  of  the  consideration,  toge^er  With 
either  possession  or  improvements,  tbe  parol  contract  ma^  be  enfolroed  in  equity ;  for 
to  rescind  the  contraet  would  not  reston  the  parties  to  their  original  situanon.    lb, 

A  person  may  divest  himself  of  an  estate  which  lies  in  action  only  (sbch  as  a  rikht 
to  dower  in  lands),  by  doing  such  acts  and  making  such  agreemehts  as  operate  to  bar 

gie  action,  though  no  conveyance  be  eiecuted.    Skohceti  et  at,  V.  SMam'k  kein,  8  OUd 
ep.  5 ;  SmUejf  et  al  v.  Wrigk^t,  i  Ohio  Rep.  50^. 

A  parol  lease  of  lands,  after  the  tenant  has  been  put  in  possession,  is  valid,  iitA 
the  tenant,  or  his  assignee,  may  defend  his  possession  aeainst  the  landlord,  as  w^ 
as  against  a  stranger.  WHbtr  v.  Pdine,  1  Ohio  Rep.  251.  And,  in  such  oase^  M 
landlord  can  recover  the  rent  agreed  upon.    Moore  y.  Beaeley,  8  Ohio  Rep.  t94. 

A  parol  lease  of  lands  for  moire  than  one  year,  but  less  than  tliiM,  wiH,  by  tii 
taking  possession  under  it,  and  the  payment  of  rent  aooording  to  its  terms,  bt 
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(5.)  Seo.  Y.    Hiat  ho  actioti^  sliall  be  brongbt  whereby  to  charge  Tronki  te  m 

vithdrawn  whoUj  from  the  operation  of  thii  aot.     Cfrant  t.  BamMji,  7  Ohio  St. 
Eep.  167. 

In  raoh  a  case  the  tenant  ean  not  \(y  a  rolnntary  abandonment  of  the  nrentises 
daring  the  term,  terminate  hii  ftniher  Kabilitj  to  nay  rent,  althovgh  the  tandlord 
may  hare  negleeted  to  exeente  a  written  leaie  aooording  to  the  agreement  of  the  par- 
ties, nnless  the  abandonment  appears  to  have  been  on  aooonnt  of  snoh  negleot. 
n.  167. 

A  parol  eontraot  for  a  leaie  between  landlord  And  tenant  in  poteeision  under  a 
prior  lease^  is  within  this  aet|  nnlees  possession  be  held  solely  under  and  in  perform- 
anoe  of  the  parol  contraet,  the  terms  6f  holding  olearly  indicating  the  possession  to 
be  under  the  siibsequent  parol  lease.    Attntt^ott^  r.  Katumhoht,  11  Ohio  KOp.  206. 

Where  the  purehaser  ox  land  by  parol  is  put  into  possession,  the  render  can  not  set 
up  a  naked  parol  agreement  to  rescind.  As  part  performanee  was  neoessaiy  to  Test 
*n  ihterest  in  the  purchaser,  so  the  samtf  is  required  to  direst  his  title.  JMbf  M  difc 
t;  StiMbtrrg  tt  aL,lS  Ohio  Rep.  468. 

Aii  eiohange  of  lands,  and  possesilott  taken  in  pursuanoe  thereof,  without  deed, 
does  hot  transfor  a  legal  title.    Lm&6  of  JJMtejf  r.  Chatt,  1  Ohio  Rep.  24$. 

Proprietors  of  adjacent  lands  may,  by  rerbal  agreement  and  oooupaney,  fix  a  dii- 
puted  ahd  uneertain  bonxid4ty ;  but  a  bitre  treiipMser,  harlng  no  title  whateter,  ean 
not  by  such  agreemeiit  beeohie  thii  owner  of  his  neighbor's  land }  nor  ean  there  be  4 
plain  and  wide  departure  from  the  boundary  of  a  natural  object,  like  a  marsh,  under 
thepretense  ot  fixing  the  boundary.     Walker  ▼.  JhvHnf  2  Ohio  St.  Rep.  693. 

where  a  person  went  into  possession  of  land  owned  by  his  brother,  with  the  ex- 
pectation that  he  was  to  become  the  owner,  but  without  any  other  express  under- 
standing but  that  all  should  be  right,  and  erected  mills,  etc.,  on  his  own  aooount,  and 
was  then  dispossessed  by  his  brother,  who  conveyed  the  property  to  a  third  person: 
it  was  held,  that  he  could  not  recorer  for  his  improTcments  and  labor  in  an  action  of 
assumpsit,  but  must  seek  relief  in  chancery.     WeUk  r.  WtU\,  6  Ohio  Rep.  426. 

Where  money  is  paid  upon  a  verbal  contract  for  the  sale  of  land,  and  the  seller 
refhses  or  neslects  to  execute  the  contract,  the  purchaser  may  abandon  the  oontraoty 
and  recoTer,  by  action,  the  mon^l"  pAid.    Bktk  r.  Waddle  H  aL,  1  Ohio  Rep.  867. 

If  one  enter  upon  the  land  of  another  b^  rirtue  6f  a  parol  license,  giren  for  a  con- 
sideration paid,  and  erect  fixtures,  trespass  will  lie  against  the  owner  of  the  land 
for  destroying  them.  A  parol  license  executed  is  irreyocable.  A  license  to  erect 
fixtures  upon  the  land  of  another,  executed,  girei  the  right  of  possession  to  control, 
repair,  and  protect  the  fixtures  against  the  owner  of  the  fee.  WUton  y,  Ohalfamt,  16 
Ohio  Rep.  248.  Birohard,  J.,  doubted  whether  the  parol  license  was  not  Toid  under 
this  sUtute. 

The  defect  in  a  lease  for  fire  years  in  not  being  attested  or  acknowledged,  is  not  oared 
or  affected  by  this  section  in  providing  that  a  lease  must  be  ^'  in  Writing,  sixned  by 
the  party  "  granting  the  term.  The  fact  that  leases  are  not  valid  unless  "In  writ- 
ing, signed  by  the  party,"  doos  not  impl^  that  if  **  in  Irriting,  sighed  by  the  paHy," 
they  are  neeessArily  valid,  irrespedtive  of  Other  etatutory  requirements.  Thii  seo* 
tion  simply  leaves  suoh  other  requirements  unaifeoted.  Miehmtdmm  r.  Baimf  M  aL,i 
Ohio  St.  Rep.  267. 

1  It  is  not  the  purpoit  of  this  section  that  the  parol  contract  ik  absolutelv  void,  but 
only  that  no  action  slkall  do  brought  upon  it  By  implicatioh  it  admits  tkat,  Im  be- 
tween the  parties,  the  p&rol  contract  may  give  rise  to  equities  as  binding  upon  th# 
conscience,  as  if  Uie  contract  were  in  writing.  It  was  created'  as  a  rule  which  pub- 
lic nolioy  requir^.  It  wai  in  thit  tieW  that  eoutts  of  equity  iikstead  of  holding 
inch  contracts  Absoliitely  void,  have  sometimes  sustained  ahd  ehforted  them,  Itt 
eases  where  th^  contract  has  been  admitted  in  the  answer,  and  thh  defonse  arising 
fron»  the  stat&to  Waived  by  h  neglect  to  rely  tipon  it;  MH^  v.  ITerM,  16  Ohio  Rep. 
1(71 ;  Wooda  r,  J>Ute,  11  Ohio  Rep.  455.  Therefore  i  patDl  eontraot  to  convey  land; 
Und  delivery  of  possessioh  under  it,  hot  Vsing  void,  out  only  Voidable,  If  exeOuted 
hfterward  &  good  ft^ith,  the  title  of  the  vendee  can  hot  b»  defMted  by  a  jtadgmetit 
against  the  vendor,  rendered  after  the  Oonttact  lirai  m^de,  And  before  the  executioii 
bf  h  conveyance  in  fhlfillment  of  it.  The  judgment  operated  As  a  lieik  ottly  on  the 
Interest  the  Jndgmeht  debtor  had  in  the  land,  which  trafe  the  legitl  titlb  subjeet  U 
the  equity  arising  from  the  partly  executed  parol  contract ;  and  which  the  vendoiv 
had  the  -T  ndee  filed  a  bill  against  him  to  enforce  its  spedfie  eXeOutioh,  itaight  in'  hik 
answer '  \^%  admitted  and  not  relied  upon  the  defonse  arising  from  the  statute.  In 
which  •  se\he  spedfie  execution  would  have  been  decreed*  But  the  vendor  in  exe* 
Mtinf  r  gftnveyanee  under  the  eontraot,  in  good  faith,  did  no  more  than  the  deerea 
iroali'      .  houompelfod  him  to  do.    Mimu  v.  JTorw ,  16  Ohio  Rep.  648,  671. 

A.  ^i  Ciaifreed,  by  parol,  to  convey  land  to  B.)  and  took  from  him  a  mortgafi 
on  t  :  «s  to  seOure  the  purdilMe  money.  On  a  bill  filed  by  B.  to  obtain  a  deM» 
A.  tne  of  from  setting  up  the  statute  of  frauds  to  defeat  the  parol  contraety  or 

th  Ee  pir  ettiption.    £«%  M  ai,  v.  Stanbeny  et  aL,  13  Ohio  Rep.  408. 

10  '  lor  stipulates  with  the  vendee  that  his  deed  shall  save  the  rights  of  4 
ceissioni  but  the  stipulation  through  Uie  fraud  or  miltake  of  the  vende4 
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d^of  uioftber;  the  defendant,  upon  any  special  promise,  to  answer  for  the  debt,^  de- 

ngreemJnt^  fsmlt  Or  miscamage,  of  another  person ;  or  to  charge  any  executor  or 

""^fumkr  administrator  upon  any  special  promise,  to  answer  damages  out  of  hia 


— Amement'  not  own  estate ;  or  to  charge  any  person  upon  any  agreement  made  upon 
iritun  oM*^^  consideration  of  marriage,  or  upon  any  contract  or  sale  of  lands,  tene- 
*  ments  or  hereditaments,  or  any  interest  in,  or  conoerning'  of  them;  or 
upon  any  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof;  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed'  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  nim  or  her  lawfully  authorized. 

NoTi.^B7  an  aot  whioh  took  effect  October  1, 1795  (Chase,  190),  the  oommon  law 
of  Bngland,  all  statates  and  acta  of  parliament  made  in  aid  of  the  oommon  law 
prior  to  the  fourth  year  of  the  reign  of  King  James  I,  and  whioh  were  of  a  general 
nature,  not  local  to  that  kingdom,  were  declared  to  be  the  rule  of  decision,  and  con- 
sidered as  of  tuW  force  until  repealed,  etc.,  or  disapproyed  of  bj  congress.  See  Ghaie, 
218,  238,  293,  484,  512. 

A  like  sUtnte  was  passed  February  14, 1805,  and  which  took  eifeot  June  1, 1801 
(Chase,  012),  and  was  repealed  January  2, 1800  (Chase,  528).     9 


^eHAPTER  48. 


\. 


FUR^RADB. 

An  Act  to  protect  liie  ftir  trade. 
jPumdmid  look  ^Mt  Jawiwy  18,  W.    SO  vol.  Arf.  400.] 

Penalty  for  de-  (1.)  SECTION  I.  Beit  enacted  hy  the  Gelimil  A$»efmhly  of  the  State 
^SS^Q^^'  of  Ohio,  That  if  any  person  shall,  between  the  flft  of  May  and  fifteenth 
of  Oetober  following,  kill  or  destroy  any  mnskrati.  and  be  thereof  oon- 


is  not  carried  into  the  deed,  the  tenant  claiming  under  aV^ntract  yoid  hj  this 
statute,  has  no  relief  in  equity  against  the  vendee.  Tomg  -nJHtler  «l  oL,  10  Ohio 
Eep.  85.  ^ 

1  The  consideration  of  a  promise  in  writing  to  pay  the  debt  }lt  another,  may  be 
prored  by  parol  and  need  not  be  inoorporated  in  the  writing  itsel?k  Boed  t.  Evano, 
17  Ohio  Rep.  128.  N 

A  written  memorandum,  signed  by  the  plaintiif,  in  which  he  agre^  to  allow  the 
defendant  credit  for  a  certain  debt  due  fh>m  a  third  person  to  the  defendant,  is  not 
an  undertaking  to  pay  the  debt  of  another,  but  merely  an  admission  Ihat  a  certain 
sum  of  money  is  due  the  defendant  Arom  the  plaintiff,  for  which  the  tormer  shall 
have  eredit.    ffoovor  t.  Morrit,  8  Ohio  Bep.  58. 

It  seems,  when  a  promise  is  required  by  law  to  be  in  writing,  it  could  m  declared 
on  generally,  without  averring  that  it  was  in  writing;  but  a  plea  founded  on  such  a 
promise  had  to  show  that  it  was  in  writing,  or  it  was  bad  on  a  special  tdemurrer. 
Moadington  T.  N^,  7  Ohio  Bep.  (part  1),  229.  I 

S  A  contract  for  real  estate,  in  the  sense  in  which  the  words  are  used  in  wir  ordi- 
nary acceptation,  would  mean  some  bargain  or  agreement  for  the  purchaser  con- 
▼eyance  of  real  property,  or  at  most  some  chattel  real,  or  some  interest  in  oP^^-owing 
out  of  them.  A  contract  to  clear  land,  to  repair  a  tenement,  to  build  a  'se,  to 
leare  a  farm  in  good  condition,  are  all  contracts  for  labor  to  be  done  upon  rf^^State, 
but  not  for  tho  esUte  itself.    Brid^an  r.  Wello,  18  Ohio  Bep.  43,  47.  ^*  ^ 

3  The  memorandum  required  by  this  section  is  not  ralid,  unless  the  lu^^"^  the 
party  to  be  charged  appears  somewhere  on  the  instrument.  And  it  must  ^S^i^  |ed 
there  also  for  the  purpose  of  giring  it  authenticity.  Andormn  t.  SaroidlrrZ:  io 
Bep.  399,  402.  .wnns,  », 
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yicted,  the  person  so  offending  shall  forfeit  and  pay  one  dollar  for  each 
moskrat  so  killed  or  destroyed,  to  be  recovered  l>efore  any  justice  of 
the  peace  haying  cognizance  of  the  same;  which  sum,  so  recovered, 
shall  be  paid  by  such  justice  into  the  treasury  of  the  township  where 
the  offense  was  committed,  for  the  use  of  common  schools  in  sucn  town- 
ship; Provided,  that  nothing  in  this  act  contained  shall  be  construed 
to  mvent  any  person  from  destroying  muskrats  where  the  same  shall 
be  usurious  to  works  of  a  public  or  private  nature.^  a 

1  The  following  Uwi  of  *  local  nature  control  the  proTidoni  of  the  above  itatate  s 

HX7B0K  AND  OBAUOA  COUNTIES. 

An  act  was  pasted  March  11, 1881  (29  v.  L.  L.,  213),  hj  which  a  person,  killing  or 
destrojing  any  muskrats  on  the  lands  of  another,  witiioat  his  consent,  between  tha 
first  of  May  and  first  of  January  following,  in  the  counties  of  Geauga  and  Hurouy 
was  made  liable  to  a  fine  of  fire  dollars,  to  be  paid  by  the  justioe  collecting  it,  into 
the  treasury  of  the  township,  for  the  use  of  common  schools  therein,  saring  the  right 
to  kill  muskrats  when  inJnriou«  to  works  of  a  public  nature,  d 

An  act  was  passed  December  24, 1833  (32  v.  Btat.  8),  providing,  "  That  if  any  per* 
son  shall,  within  the  county  of  Huron,  kill  or  destroy  any  otter,  mink,  martin  or 
muskrat,  after  the  first  day  of  April*  and  before  the  first  day  of  December,  he  shall, 
for  cTcry  such  off(Bnse,  forfeit  and  pay  the  sum  of  two  dollars,  to  be  collected  in  an 
action  of  debt,  before  any  justioe  of  the  peace  of  the  proper  township:  Proyided, 
that  this  act  shall  not  affect  any  person  owning  or  superintending  any  canals,  mill 
dams,  or  other  water  works,  where  they  shall  be  iojurious  to  such  works." 

8ANDU8KT  AND  OTTAWA  OOUNTIBS. 

An  act  was  passed  February  26, 1845  (43  v.  L.  L.  140),  which  provides— 

"  That  if  any  person  shall,  within  the  counties  of  Sandusky  or  Ottawa,  kill  or  ae- 
■troy  any  beayer,  otter,  martin  or  muskrat,  at  any  other  time  than  in  the  month  of 
March,  eyery  person  so  offending  shall  forfeit  and  pay  the  sum  of  two  dollars  for 
eyery  such  offense,  to  be  collected  in  an  action  of  debt  before  any  justice  of'  tha 
peace  haying  jurisdiction  thereof,  one  half  of  the  aforesaid  sum  to  be  paid  into  tha 
eonnty  treasury,  for  the  use  of  common  sdiools,  the  other  half  to  the  complainant.^ 

"  That  if  any  person  shall,  without  leaye,  enter  upon  the  lands  of  another  to  trap 
or  spear,  or  otherwise  kill  any  of  the  aboye  namea  animals,  every  such  person  so 
offending  shall  pay  four  times  the  yalne  of  the  animals  so  destroyed  or  killed,  to  tha 
owner  of  the  land  where  such  offense  was  committed,  to  be  collected  as  is  provided  in 
the  first  section  of  this  act.  ^ 

"  This  act  to  take  effect  from  and  after  the  passage  thereof,  and  all  laws  regulating 
the  ftir  trade  in  the  counties  of  Sandusky  and  Ottawa,  heretofore  passed,  as  is  inoon- 
tifltent  with  this  act,  are  hereby  repealed."  (X, 

LUOAS  OOUNTT. 

An  act  was  passed  March  Ifi,  1840  (38  v.  L.  L.  129),  providing, "  That  if  any  per- 
■on  shall,  within  the  county  of  Lucas  or  Ottawa,  kill  or  destroy  any  beayer,  otter, 
mink,  martin  or  muskrat,  at  any  other  time  than  in  the  month  of  March,  every  per- 
■on  so  offending  shall  foifeit  and  pay  the  sum  of  two  dollars,  to  be  collected  in  an  ac- 
tion of  debt,  before  any  justice  or  the  pesM  having  jurisdiction  thereof;  one  half  of 
the  aforesaid  sum  to  be  paid  into  the  county  treasury,  for  the  use  of  common  schools, 
the  other  half  to  the  complainant."  O, 

The  next  day,  March  17, 1840  (38  v.  L.  L.  147),  an  act  was  passed  proyiding,  <'  That 
if  any  person  shall,  within  the  counties  of  Lucas  or  Ottawa,  kill  or  destroy  any  bea- 
yer, otter,  martin,  or  muskrat,  at  any  other  time  than  in  the  months  of  Februaiy  and 
March,  except  in  the  yicinity  of  the  Wabash  and  Brie  canal,  eyery  person  so  offend- 
ing shall  forfeit  and  pay  the  sum  of  two  dollars,  to  be  collected  in  an  action  of  debt| 
before  any  justice  of  the  peace  haying  jurisdiction  thereof;  one  half  of  the  aforesaid 
sum  to  be  paid  into  the  county  treasury,  for  the  use  of  common  schools,  the  othar 
half  to  the  oomplainant." 

(•)S«pMJsd.   .uppllcd«8a».li. 


Digitized  by 


Google 


6^2  iOajfO.  [CBAP. 

CHAPTER  49. 
GAMINa 

nonoM  Mmov 

1.  Pvnalty  for  rantiBg  or  kmplog  any  xoom,  16.  —Or  plajing  at  any  pkee  any  game  te 
etc,  to  be  need  tsr  gaabUng.  inon^,  etc  ;— 

5.  Pimiflhnient  for  keeping  gaming  dferloe,  etc,  17.  —Or  keeping  or  e«htWting  gaming  table  or 

or  gambling  for  a  Ihreuhood.  detioe  for  gain.  On  oonTKtion,  to  giro  le- 

8.  Upon  complaint,  warrants  mij  be  leened  to  cnrity  ftw  good  behavior. 

arreet  oifenderB,  etc,  and  iearch,  etc  18.  FWfon  ralfonng  gamfang,  m>on  gaming  table 

4.  Wttaeesee  protected  from  proMcstlen.  or  derke,  for  gain,  in  nil  booae,  etc 
i.  tJpon  complaint,  warrant  ieiaed  to  aehe  19.  Keeper  of  taTem  or  other  hoose  of  pobtto 

gambling  apparatui,  etc  neort,  etc,  raiforlng  any  but  gamee  of 

6.  Apparatus  to  be  deetrcTed,  mileee,  eCe.  athleUe  eserdae  to  bo  played«  etc    Cm 

7.  BeeogniMDee  and  proeoeding  on  appeaL  odnTietlon,  tavarm  keeper  to  focfolt  II* 
8w  Ofloera  to  proaeeatc  eanse. 

9.  Act  to  be  given  in  chaige  to  grand  Jory.         80.  Proeecattona,  how  conducted,  etc 

10.  All  gaming  contracte  Toid.  SI*  Party  to*  game  may  be  oompelled  to  teatHQf, 

11.  Keney,  etc,  loet  and  paid,  )nay  be  recovered  and  diediarged  irom  liability. 

within  sUc  months  by  person  losing  It;  t2.  Oowt  to  give  this  net  in  eharge  to  ^aftd 
It.  — DeelaratloB  in  stich  aetion.  jury. 

IS.  If  the  peraea  losing  doee  not  sue  within  six  St.  Fines,  etc,  to  be  paid  to  aoonty,  etc 

months,  any  other  person  may*  Si»  Itepealed.     Saving,  etc     Wnen  act  look 
li.  Person  liable  to  salt  may  be  compelled  to  eflbct. 

answer  bills  of  dlsoovei^.     Bepeyment,  26.  Indndng  minora  to  pl^r* 

etc,  to  discharge  party  trata.  panishment,  96.  ProeeooMoac 

etc  27.  linec 

IB.  Penalty  for  playing  at  any  bat  games  of  atho  28.  BepealingolaliBC 

letioexeroisa,atapQbyoplaoei  89.  Arrest  may  be  had  te  aa  aetkm  to  rseow 

badmonqrwon. 

An  Act  mor«  efl^otaally  to  ptevent  gambling. 
(Pismd  /a— a»y  17,  ISAflu   IVw*  VM  JCiirvfc  1, 1848.  44  ael.  8faii  10.]* 

As  amended  April     0')  SwmoN  I*    Thst  if  any  pem>ti  shall  keep  a  room,  building,  arbor. 
17,  and  took  e^  booth,  shed  or  tenement,  canal  l)oat  or  other  waAeroraft.  to  be  used  or  occupied 
flitef  ViML^^''^^*  ^^  gamblinfi;,  or  shall,  knowingly,  permit  the  same  to  be  usedor  ocoupiea  for 
Pomiki^^  mu  gaoOiling;  or  if  any  person,  being  the  owner  of  any  room,  building,  arbor, 
ing  or  keeping      booth,  shed  or  tenement,  canal  boat,  or  other  watercraft,  shall  rent  the  sama 
tensedfor  ounb^  to  be  used  or  Occupied  for  gambling,  the  person  so  offending  shall,  on  con- 
liag.         ^^^  Tiction  thereof  be  fined  in  aay  sum  not  less  than  thirty  not  more  than  fif* 
hundred  dollars,  or  be  imprisoned  in  the  county  jail  not  less  tiian  ten  nor 
more  than  thirty  days,  or  both,  at  the  discretion  of  the  court;  and  if  the 
owner  of  any  room,  building,  arbor,  booth,  shod  or  tenement,  canal  boat  or 
other  watercrsil,  shall  know  that  any  gaming  tables,  a{»aratus  or  establish- 
ment, is  kept  or  used  in  such  room,  building,  arbor,  booth,  shed  or  tena- 
ment>  oanal  boat  or  oth^  watercraft,  for  mnbling  and  winning,  betting  or 
'  gaining  money,  or  other  property,  and  shall  not  forthwidi  oause  eom^aal 
to  be  made  against  the  person  so  keeping  or  using  such  room,  buildinj^  ai^ 
bor.  booth,  shed  or  tenement,  canal  boat  or  other  watercraft,  he  shall  be  taOceiL 
hela  and  considered  to  have  knowing^  permitted  the  same  to  be  used  and 
ooeunied  to  K»mbling.> 
As  amended  Anrii      (2- J  9»o.  it*    That  if  any  person  shall  keep  or  exhibit  any  gambling  table, 
n.and  tooke£t  eeteblishmeut,  device  or  appu*atus  to  win  or  gain  money,  or  other  pix^rty 
Xar  1,1867;  Mt.  of  value,  or  shall  aid,  assist,  or  permit  others  to  do  the  same,  or  if  aay  pei^ 
***^  ^^*  sob  shall  engage  in  g^bling  for  a  livelihood,  or  shall  be  without  any  fixed 

IThe  only  changes  thia  amended  section  makes  in  the  original  arc  these:  The 
words  "  canal  boat  or  other  watercraft,"  in  this  section,  were  not  in  the  original,  and 
tiie  minimum  of  the  line  In  the  origmal  section  was  fifty  dollars,  and  there  was  no 
imprisonment  claosc. 

8  The  Tolnntary  permission  of  a  single  act  of  gaming,  in  a  house  or  place  not  kq>t 
« to  be  used  or  occupied  for  gambling,"  docs  not  come  within  this  act  as  it  stood  be- 
fore amendment,  but  is  prorided  for  by  the  ninth  section  of  the  act  of  March  12, 1831, 
found  at  the  end  of  this  act,  in  this  Chapter.    Buck  t.  The  SkUe,  1  Ohio  St  Rep.  61. 

8  This  section  makes  no  changes  in  the  original,  except  by  substituting  the  present 

Eenalty  for  imprisonment  in  the  penitentiary  for  a  specified  term,  and  a  fine  of  five 
nndred  dollars. 
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rteetdenooi  and  in  the  habit  or  practice  of  gambling,  he  shall  be  deemed  and  PnniahiBent  ft>r 
taken  to  be  a  common  ^lambler,  and,  upon  conviction  thereof,  shall  be  im-  Jj^**^^^"^ 
prisoned  in  the  ooonly  jail  not  less  than  one  nor  more  than  six  months,  and  gamMing fora 
be  fined  in  any  som  not  exceeding  five  hundred  dollars.!  UTeiihoc^. 

(3.)  Sec,  III.  If  an  affidavit  shall  be  filed  witb  ibe  magitrfmte  be-  vpon  oompUdnt, 
fore  whom  complaint  shall  be  made,  of  an  ofiense  against  any  proYiflion  te^toamstd? 
of  this  act,  stating  that  the  affiant  has  reason  to  belieye,  and  does  be-  JjjJjSJ'J^!**  "* 
lieve,  that  the  person  charged  in  such  complaint  has,  upon  his  person^ 
or  at  any  other  place  named  in  snch  affidavit,  any  money,  or  any  spec- 
ified articles  of  personal  property,  or  any  gaming  table,  derice  or  appa- 
ratus, the  discovery  of  wmcn  might  tend  to  establish  the  truA  of  suck 
charge,  the  said  ma^trate  shall,  by  his  warrant,  command  ibe  officer 
who  is  authorized  to  arrest  the  person  so  charged,  to  mi^e  diligent 
search  for  such  money  or  proper^,  and  table,  device  or  i^paratos,  and, 
if  found,  to  brine  the  same  beft)re  such  magistrate ;  and  the  officer 
seizing  the  same  shall  retain  possession  thereo]^  subject  to  the  order  of 
the  magistrate  before  whom  ne  takes  the  same,  until  the  discharge  or 
commitment,  or  letting  to  bail  of  the  person  charged ;  and  in  case  of 
such  commitment  or  letting  to  bail  of  tne  person  so  charged,  smdi  offi- 
cer shall  retain  such  property,  subject  to  the  order  of  the  court  before 
which  such  offender  may  be  required  to  appear,  until  his  discharge  or 
conviction ;  and  in  case  of  the  conviction  of  such  person,  the  gaming 
table,  device  or  apparatus,  shall  be  destroyed,  and  the  money  and  other 
property  shall  be  liable  to  pay  any  judgment  which  may  be  rendered 
against  such  penoa ;  and  in  case  of  the  discharge  of  such  person,  by 
tbe  magistrate  or  coiurt,  the  officer  having  such  property  in  lus  .custody 
ahall,  on  d^nand,  deliver  it  to  aoch  person. 

(4.)  fee.  IV.  If  any  person  called  to  testify  on  bebalf  of  the  state,  todSTtwiiS^ 
before  any  juatioe  oi  the  peace,  grand  jury,  or  court,  upon  any  comr  tkm,  *'""*" 
flaii^  information,  or  indictment,  for  any  offense  made  punishable  bj 
ihifl  act,  shall  disoloae  any  &ct  tending  to  criminate  hunaelf,  in  au/ 
matter  made  punishable  by  this  act,  he  shall  thereafter  be  discharged 
<yf  and  ftom  ill  liability  to  prosecutioo  or  pnnishmeut.for  such  matter 
4or  (^ense. 

(5.)  Seo.  Y.    It  shall  be  lawful  for  any  justice  of  the  peace,  chief  Upon  oompiftint, 
magistrate  of  Any  municipal  incorporation,  or  judge  of  any  court  of  HS^iSKjj^fj! 
«ommon  pleaa,  u(pon  complaint,  on  oath,  that  any  gaming  taole,  estab-  pMnrto,  «te. 
liahment,  apparatus,  o^  device  is  kept,  by  any  person,  for  the  porpose 
«f  b^ng  used  to  win  or  gain  money,  or  other  propeii^,  by  the  owuor 
i^reof,  or  any  other  person,  to  issue  his  warrant  commanding  imy 
sheriff,  cimstable,  or  any  marshal  of  any  municipal  corporation,  to 
whom  the  same  sball  be  directed,  within  the  proper  jurismctioja,  after 
demanding  entranoe,  to  break  open  and  enter  any  hou^e  or  other  place 
where  «uch  gamii^  establishment,  4yp|>aratus  or  device  shall  be  k^t, 
and  to  seise  and  safely  keep  the  same,  to  be  dealt  with  as  hereinafter 
provided. 

(6.)  Seo.  YI.  Upon  return  of  said  warrant  executed,  the  authority  Ap^aratai  to 
issuing  the  same  shall  proceed  to  examine  and  inquire  touching  the  J^*^^*^  ^^ 
said  complaint,  and  if  satisfied  that  the  same  is  true,  he  shall  oirder  tbe 
officer  00  seising  such  gaming  establishment,  apparatus  or  device,  forth- 
with to  destroy  the  same,  which  order  the  said  offioer  ahall  proceed  to 
execute,  in  the  presence  of  said  authority,  unless  the  person  <diara;ed  as 
keeper  of  said  gaming  establishment,  apparatus  or  device,  shall,  without 
delay,  enter  into  xee<^;nizance,  in  the  sum  of  two  hundred  dollars,  with 
sufficient  sureties,  to  be  approved  by  said  authority,  for  the  appeal  of 


iSee  note  2  on  pnooding  page. 
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said  complaint  to  the  conrt  of  common  pleas  next  to  be  held  in  the 
proper  county,  conditioned  that  the  defendant  will  appear  at  the  next 
term  of  the  court  to  which  he  appeals,  and  abide  the  order  of  such 
court,  and  for  the  payment  of  the  full  amount  of  the  fine  and  all  costo, 
in  case  he  shall  be  found  guilty  of  the  offense  charged,  and  judgment  be 
rendered  against  him  in  said  court. 
BaoognkaiiM  M&d  (7-)  Seo.  YII.  The  officer  taking  such  recognizance  shall  return 
gy"°><"  "P-  the  same  to  the  clerk  of  the  court  to  which  said  appeal  is  taken,  forth- 
with ;  and  Sfoch  clerk  shall  file  the  same  in  his  office,  and  the  complaint 
shall  be  prosecuted  in  such  court  by  indictment,  as  in  other  criminal 
cases ;  and  u^on  conviction  the  appellant  shall  be  fined  not  more  than 
fifty  dollars,  and  shall  pay  the  costs  of  prosecution,  and  such  gaming 
establishment,  apparatus  or  deyice,  shall  be  destroyed. 

(8.)  Seo.  YIlI.    It  shall  be  the  duty  of  all  sherifEs,  constables,  mar- 
shals of  incorporated  cities,  towns  and  boroughs,  and  of  all  prosecuting 
attorneys,  to  inform  and  prosecute  all  offenses  against  this  act 
Aoitobegfrmiii      (9.)  Seo.  IX.    This  act  shall  be  given  in  charge  to  the  grand  jury 
^ge  to  snad  ]jy  ^j^^  pretidefU  judge  of  the  court  of  common  pleas,  in  the  respective 
counties. 
This  act  shall  take  effect  on  the  first  day  of  March  next^ 

An  Aot  for  the  prerention  of  gaming.l 
[fmm$iMankVi,VSSl.    2boik ^^ /mm  1, 1831.    20  vol.  Stat  MS.] 

AU  gMDiag  oon.      (10.)  Seo.  I.     Be  U  enacted  hy  the  General  Asternhfy  of  the  State  of 
tTMti  Toid.  OhiOj  That  all  promises,  agreements,  notes,  bills,  bonds,  or  other  con- 

tracts, mortgages  or  other  securities,  when  the  whole,  or  any  part  of  the 
consideration  of  such  promise,  agreement,  conveyance  or  security,  shall 
be  for  money  or  other  valuable  thing  whatsoever,  won  or  lost,  laid, 
staked  or  betted,  at  or  upon  any  game  or  games,  of  any  kind,  or  under 
anv  denomination  or  name  whatsoever,  or  upon  any  horse  race  or  cock 
fight,  sport  or  pastime,  or  on  any  wager,  or  for  the  repayment  of  money 
lent  or  advanced  at  the  time  of  any  game,  play,  bet  or  wager,  for  the 
purpose  of  being  laid,  betted,  staked  or  wagered,  shall  be  absolutely 
void,  and  of  no  effect. 
Money,  He,  lort  (H*)  Seo.  II.  That  if  any  person  or  persons,  by  playing  at  any 
n^^^  "fSaiS  8*™®  ^'  games,  or  by  means  of  any  bet  or  wager,  shall  lose  to  any  other 
fltx  numths  by  pcrsou  or  persons,  any  sum  of  money  or  other  thing  of  value,  and  shall 
'"**"*  tt;  pj^y  Qj  deliver  the  same,  or  any  part  thereof,  to  the  winner  or  winners ; 
the  person  or  persons  so  losing  and  paying,  or  delivering,  may,  at  any 
time  within  six  months^  next  after  said  loss  and  payment  or  delivery, 
sue  for,  and  recover  the  money  or  thing  of  value  so  lost  and  paid  or 
delivered,  or  any  part  thereof,  &om  the  winner  or  winners  thereof,  with 
costs  of  suit,  by  action  of  debt  founded  on  this  act;*  to  be  prosecuted 
in  any  court,  or  before  any  justice  of  the  peace,  having  competent  juris- 
diction of  the  same.^ 

1  The  preceding  net  of  Jtamurj  17, 1846,  doei  not  repeal,  alter  or  modify  this  set  of 
March  12, 1831,  but  comes  in  aid  of  it  to  suppress  gambling  honses,  and  to  punish 
sererely  the  keeper  of  anj  gaming  derice  or  establishment.  Bmek  y.  Th€  Slate,  I  Ohio 
St.  Bep.  61.    Bee  note  under  sections  (10)  and  (17)  of  this  Ohapter. 

9  This  aet  gives  the  loser  the  exdusiTe  right  of  action,  the  first  six  months ;  after 
that  it  gires  it  to  anypermm,  whether  the  loser  or  another,  who  first  sues.  The  loser 
may  recover  his  money  back  in  an  action  founded  upon  the  act,  although  commenoed 
more  than  six  months  after  the  payment  of  the  bet.  Horn  r.  Laytom,  8  Ohio  St.  Bep. 
86S.  * 

SSee  Code,  sec  (605.) 

4  These  sections  (11)  and  (13)  apply  as  well  to  betting  on  elections  as  to  anj  other 
bet     VtaiA  T.  Elliott,  1  Ohio  St.  Bep.  189. 
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(12.)  Seo.  III.  That  in  the  prosecudon  of  said  action,  it  shall  be  — Dedantioii  la 
sufficient  in  law,  for  the  plaintiff  to  allege  that  the  defendant  is  indebt- 
ed  to  the  plaintiff,  or  received  to  the  plaintiff's  use,  the  money  so  lost 
and  paid,  or  converted  the  goods  won  of  the  plaintiff  to  the  defendant's 
use,  whereby  the  plaintiff's  action  accrued  to  nim,  according  to  the  form 
of  this  act,  without  setting  forth  the  special  matter.^ 

(13.)  Seo.  IY.'    That  if  any  person  or  persons,  losing  such  money  if  thepOTwrn  lot. 
or  thing  of  value  as  hereinbefore  described,  shall  not,  within  the  time  {dUi^SxmraSg 
specified,  without  collusion  or  deceit,  sue,  and  with  effect  prosecute,  for  "»J  <^^  perwm 
the  money  or  thing  of  value  so  lost  and  paid  or  delivered,  it  shall  be  '°^* 
lawful  for  any  person, '  by  such  action  or  suit,  to  sue  for  and  recover 
the  same,  with  costs  of  suit,  against  any  winner  or  winners  as  aforesaid, 
for  the  use  of  the  person  prosecuting  the  same. 

(14.)    Seo.   Y.     That  every  person  who,  by  this  act,  shall  or  may  Penna  lubit  to 
be  liable  tQ  be  sued  for  money  or  other  thing  of  value,  by  him  won  as  M^d^^^Sli^^ 
aforesaid,  shall  be  compelled  to  answer,  upon  oath,  such  petition  or  pe-  ^  ^  dfaooreiy. 
titions  in  chancery,  filed  or  preferred  against  him,  for  discovering  the 
money  or  things  so  won  as  aforesaid :  ^  Provided,  however,  that  upon  BentymaDt,  etc, 
discovery  and  repayment  of  the  money  or  other  things,  the  person  or  SOT^jSUSSmSS 
persons  discovering  and  repaying  the  same,  with  costs,  shall  be  acquitted  etc. 
and  discharged  from  any  further  or  other  fbHeiture,  punishment  or  pen- 
alty he  or  they  may  have  incurred,  for  so  winning  such  money  or  thing 
discovered  and  repaid. 

(15.)  Seo.  YI.    That  if  any  person  shall,  at  any  time,  play  in  any  Penalty  An*  piay. 
ordinary,  tavern  or  race  field,  or  in  any  booth,  arbor,  out  house,  or  other  JSMe'of^ShieS 
erection  connected  with  such  tavern,  ordinary  or  race  field,  or  at  any  jj?*'^?**^'***" 
other  public  place,  at  any  game  whatsoever,  except  games  of  athletic      ^     ' 
exercise,  or  shall  bet  or  wager  on  the  hands  or  sides  of  such  as  do  pla^ 
as  afbresaid,  every  such  person,  upon  conviction  thereof,  shall  forfeit 
and  pay  any  sum  not  exceeding  one  hundred  dollars. 

(16.)  SBa  VIL»    That  if  any  person  shall  play  at  any  game  whatsoever  tHikSS^t^, 
for  any  sum  of  money,  or  other  property  of  any  value,  or  shall  make  any  bet  aTy2i,i868;  66t' 
or  wager  for  any  sum  of  money,  or  other  property  of  value,  every  such  per-  ^^    . 
son  shall,  on  conviction  thereof  be  fined  in  any  sum  not  exceeding  one  nun-  any^piaoe  any 
dred  dollars^  or  be  imprisoned  in  the  county  jail  not  less  than  ten  days  nor  g^ne  for  monqr, 
more  than  six  months.  6  *^> 

(17.)  Seo.  Yin.    That  if  any  person  or  persons  shall  keep  or  ex-  ^fbiSj!?"*  *T 
hibit,  lor  gain,  any  gaining  table  or  bank,  or  any  gaming  device  or  ma-  ing  table  or*£l 
chine  of  any  kind  or  description,  under  any  denomination  or  name  what-  ^~  **'  *•*"* 
soever ;  or  if  any  person  or  persons  shall  keep  or  exhibit  any  billiard 
table,  for  the  purpose  aforesaid ;  the  person  or  persons  so  offending, 
shall  each,  on  conviction  thereof,  be  fined  in  any  sum  not  less  than  fifty, 
nor  more  than  two  hundred  dollars,  at  the  discretion  of  the  court,  for 
every  such  offense  j  and  shall,  moreover,  find  security,  for  his  or  their  Jji  **2IJ2f<«»  *J 
good  behavior,  for  the  period  of  one  year,  in  the  sum  of  five  hundred  gMdiMbaTiSr. 
dollars.^  a 

1  See  Code,  seo.  (605). 

2  See  note  (4)  on  preoeding  page. 
S8ee  note  (3)  on  preoeding  page. 
«See  Oode,  seo.  (605). 

5  The  on]  J  ohange  this  amended  section  makes,  is  to  add  to  the  original  section  the 
imprisonment  olanse. 

6  Th)B8e  sections  (16)  and  (17)  hare  been  to  some  extent  superseded  by  the  act  to 
ponish  betting  on  elections,  (Sec.  (180)  of  the  Obimss  Chapter),  and  by  the  preceding 
act  in  this  Chapter ;  bat  neither  of  the  acts  mentioned,  have  repealed  other  sections 
of  this  act.     Veaeh  ▼.  EUiott,  I  Ohio  St  Rep.  139. 

(a)  BepealecL    SappHed,  Sup.  877. 
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Bntoa  tvgaUig    ,  (18.)  Sso.  IX.    That  if  any  person  or  persons  shall  suffer  any  game 
SSst&STOT  C  w  games  whatsoever,  to  be  played  for  gain,  upon,  or  by  means  of  any 
▼iM^r  gain.  In  gaming  device  or  machine,  of  any  denomination  or  name,  in  his,  her,  or 
"^*  ^^      Sieir  house,  or  in  any  out  house,  booth,  arbor,  or  erection,  of  which  he, 
she,  or  they  have  the  care  or  possession;  the  person  or  persons  so  of- 
fending, shall  each,  09  conviction  thereof,  forfeit  and  pay  a  sum  not 
less  than  fifty,  nor  more  than  two  hundred  dollars.^ 
Keeper  of  t»TMm      (19.)  S£0.  X.    That  if  any  keeper  or  keepers  of  any  tavern,  ordinary, 
Sub^weSrtTt?  ^'  ^*^^  house  of  public  resort,  shall  suffer  any  game  or  games  whatso- 
■oflbrisg  AOT  irat  over,  cxcept  games  of  athletic  exercise,  to  be  played  at,  or  within  such 
SwSiMo  u***"  tavern,  ordinary  or  house  of  public  resort,  or  in  wiy  out  house,  build- 
piajed^ete.  ing,  or  erection  appendant  thereto ;  every  such  keeper  or  keepers  shall, 

on  conviction  thereof,  for&it  and  jpay  a  sum  not  less  than  fifty,  nor  more 
than  two  hundred  dollars ;  and  if  any  licensed  keeper  of  a  tavern  shall 
be  convicted  of  sgoffering  any  game  or  games,  except  those  of  athletic 
exercise,  in  his  or  her  houae,  out  house,  booth,  ^bor  or  other  erection, 
he  or  ahe,  in  addition  to  the  penidty  hereby  impose<L  shall,  moreover, 
ta^m  ^£mr  to  ^^^^^  ^  ®'  ^^  Hceuse  for  keeping  such  tavern,  and  shall  not  be  re- 
teftit  uoeaee.      Ucensod  as  n  tavern  keeper,  for  one  year  from  the  date  of  such  oonvio- 

tion. 
ProeecQttoiie,bow      (20.)  Sso.  XI.    Tluut  aU  fiuos  and  forfeitures,  imposed  by  this  act^ 
eondoofeed,  etc      gi^ji  ^0  recovcrajble,  with  eosts,  by  indictment  in  any  court  of  common 

pleas. 
PMtytogwne  (21.)  SjBO.  XII.    l^t  if  any  person  who  halii  been  guiky  of  any 

^^ItSSb^iStdSi^  ^^  *^  offenses  by  this  act  made  punisbable,  stMdl  be  called  upon,  b^ore 
chusSdirom  u»-  a  grand  jury,  or  in  any  court  of  justice,  to  testify  in  behalf  of  the  state, 
'^^'  touching  the  facts  of  the  offense  by  such  witness  done  and  committed 

as  aforesaid,  the  witness  so  called  upo^i  shall  be  compelled  to  give  all 
the  lacts  in  evidence,  in  relation  to  such  offense ;  and  such  witness  shall 
not  be  indictable  or  punishable  for  any  of  the  offences  ao  by  hinfi  dis- 
closed, and  made  punishable  by  this  act  ^ 
ooart  to  jriwthto  (22.")  Sec.  XIII.  That  the  prcnc^in^  judges  of  the  courts  of  com- 
mand jtuy!''"  ^  mon  ^m&  shall  give  this  act  ^l  ohai^ge  to  the  grand  juries  x)f  their  re« 

speotive  oourts. 
r^  ete.,  tote      ^23.)  Seo.  XIY.    Thai  all  fines  and  forfeitures  imposed  by  tiie  pfo- 
SJ^  to  oonn^,  visions  of  this  act,  shall  be  collected  and  paid  over  to  the  treasurer  of 
ti&e  proper  eounty  within  twenty  days  after  the  eolleotion  thereof^  to  be 
applied  to  county  purposes.  H 
Actrapeided.  (24.)  Sbo.  XY.    That  the  aot  entitled  *<an  act  for  die  praveotion 

OhaM,  8S8.  of  gaming,"  passed  January  fourth,  eighteen  hundred  and  twenty-four, 

SftTing,  eto.         ffourteenj  be,  and  ih^e  same  is  hereby  repealed  :  Provided,  that  all  of- 
fenses committed  prior  to  the  taking  efiisct  of  this  act,  diall  be  proea- 
euted  and  punished  in  the  same  manner  as  if  this  aot  had  never  been 
passed, 
whio  Mttook         This  aot  to  take  efieot  and  be  in  foroe  from  and  after  the  first  day  of 
'"^  June  next. 

1  See  note  under  seotioiis  (1)  and  (2)  of  this  Chapter. 
An  indictment  under  this  Bection  is  defectiTe  onleis  U  let  forth  tl^  namee  of  the 

person  or  persons  permitted  by  the  aocnsed  to  play,  or  an  averment  that  their  names 
are  nnknown.  Bwsk  y.  The  State,  1  Ohio  St.  Bep.  SI ;  jDoew  t.  The  State,  7  Ohio  Rep. 
(part  1),  204.  It  mast  also  specify  whether  the  playing  was  for  money  or  other  Tain- 
«hl«.thiDf .    Liut  etue. 

2  A  party  to  a  wager  is  not  compelled  (under  the  fourth  seotios  of  this  mst),  to  tea- 
tifjr,  in  an  action  brought  by  an  iiifonnar,  to  veooTer  a  penal^.  SMr  v.  Choales,  7 
Ohio  Bep.  (part  2),  m  '^ 

(a)  Bepealed.   Supplied,  Sup.  978. 
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An  Act  to  amend  an  aet  entitled  "  an  aot  more  eifeotaallT  to  prerent  gambling/'  Oanran*s    S.  S. 
paued  March  17, 1840.  UM. 

[PMMi  i^pril  17  and  <oo»  4^  JToy  1,1867.    M  tot.  £M.  196.] 

sbo.  i,n,nLi 

^25.)  Seo.  IY.  That  if  any  person  shall,  by  any  deyice  or  pretense,  indndng  minon 
entice  or  tempt  and  prevail  upon  or  cause  any  minor  to  engage  with  ^  ^^* 
•ach  person  or  with  any  o<iher  person  or  persons  in  any  game  whatso- 
ever for  any  sum  of  money  or  property  of  value,  or  shall  make  any  bet 
or  wager  with  such  minor  or  csnse  it  to  be  done  upon  the  result  of  any 
game,  every  such  person  shi^,  en  conviction  thereof,  be  deemed  guilty 
of  a  misdemeanor  and  "fined  in  any  sum  not  less  than  fifty  dollai%  nor 
more  than  two  hundred  doHara,  or  be  imprisoned  in  the  ee«nty  jail  not 
less  than  three  months  nor  more  than  one  year. 

(26.)  Sso.  T.    All  offemefl  i^gttinst  this  act  shall  be  prosecuted  be-  i^nmoaUoim. 
fore  a  justice  of  the  peace  or  mayor  or  by  indictment,  and  it  shall  be 
the  duty  of  all  judges  of  the  court  of  common  pleas  to  give  this  aot  in 
charge  to  ^e  grand  juries  of  their  respective  counties. 

(2^.)  Sxo.  YL    All  fines  assessed  under  this  act  shall  be  paid  ]iito"<^ 
the  coun^  treasury  for  the  benefit  of  common  schools. 

(2d.)  Sxa  YII.    That  the  first  and  second  sections  of  an  act  enti-  Oorww's  b.  s. 


peued :  Provided,  that  this  act  shall  not  affect  any  offeniw  eommitted 
or  prosecmtions  pending  before  the  passage  of  this  act. 

An  Aot  to  amend  an  aot  entitled  "  an  aot  for  the  prerentioa  of  gandag,"  passed  £|^^*'  ^   ^ 
Haroh  12, 1831.  **•'• 

[AuMdJforvk  11  «MllM>>a'M(Jra9 1,1857.    04  wl.  Stat  80.] 

(29.)  Seo.  I.     Beit  enacted  by  the  Qmeral  Aetemhfy of  the  State  of  Anmti^MiMd 
Ohh^  That  any  person  bringing  «n^  action  or  suit  authorised  bv  the  oo^bwsk'moi^ 
w^  enititled  '<  an  aot  fimr  the  prcrfention  of  earning,"  passed  March  12,  v<»« 
1^1,  fbr  the  recovery  of  any  money  or  omet  valuable  thing  loiTt  W 
nhiyin?  at  any  game  or  games,  or  by  means  of  any  bet  or  wager,  shall 
DO  entitled  to  an  order  for  ihe  arrest  of  the  deftmdmit,  before  or  after 
judgment  in  '^Etvor  of  the  plaintiff,  on  filing  an  affidavit  in  the  oifice  of 
tiie  clerk  of  lAie  court  in  which  the  action  is  brought,  s^Ming  ft>rth  the 

rial  matter,  showing  the  fietcts  upon  which  the  action  is  fi>unded,  and 
executing  the  undertaking  required  by  section  one  hundred  and 
forty-seven  of  the  act  entitled  '<  an  aot  to  establish  a  code  of  civil  pro- 
cedure,'' passed  March  11, 1858,  and  the  proceedings  with  respect  to 
said  order  of  arrest  shall  be  in  conformity  wilih  the  provisions  of  the 
code  of  civil  procedure  in  other  cases  of  orders  of  arrest  aruthorized  by 
the  same. 

For  the  former  laws  upon  thii  rabjeet,  see  aet  of  Angart  4, 1790,  Ohase,  IM ;  iji  Jmij 
16, 1795,  Chase,  199;  of  Deoember  3, 1799,  Chase,  229;  of  Febraary  14, 1806,  Chase, 
M8 ;  of  Febmarj  9, 1809,  Chase,  648 ;  and  of  January  4, 1814,  Chase,  828.  The  last 
named  aot  was  repealed  hy  see.  (15)  of  tiie  aot  now  in  fbrse. 

Bj  the  pporisions  of  the  above  mentioned  act,  of  AufUst  4, 1790  (idiieli  was  re- 
pealed by  an  act  that  took  eifeot  August  14, 1795,  Chase,  191),  and  the  act  of  July  16, 
i795,  estates  eonreyed,  etc.,  in  consideration  of  money  won,  etc.,  at  gaming,  immedi- 
ately inured  and  vested  in  the  heir  of  the  lessor,  mortgagor,  or  grantor,  as  if  the  lat- 
ter had  died  intestate.  Where  the  estate  is  thus  forfeited  to  the  hehr,  he  takes  the 
estate,  suljeot  to  the  debts  of  the  grantor.    1  Ohio  Bep.  895. 

iForthe  flnty  aeoond  aad  third  seotions  of  this  aet,  see ims.  (1)  and  (17)  of  this 
Chapter. 

,VoL.  L— 44 
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CHAPTER  50. 

GENERAL  ASSEMBLY. 


1.  Sacretaiy  of  ttato  to  prepare  the  halls. 
S.  Bridenoe  of  membeniilp. 
8.  O^anliation  of  the  lenate. 

4.  Oflioen  of  the  ienate,  how  eleeted ; 

5.  ^-Term  of  offloe,  etc 

6.  On:anisatlon  of  the  hooae. 

7.  Offloert  of  the  home    their  election,  etc; 
8. —Their  oath; 


9.  —Term  of  offloe. 

10.  Meeeepger  boya. 

11.  Toting  Ibr  oAceri. 

18.  Duty  of  eergeant-at-arm  oonoemlng  abaent 
memben. 

13.  B«ilgnationi  to  be  aooepted  by  Tote  of  a  ma- 

jority. 

14.  Ohairman  of  committee  may  awearwltniiB. 


Secretary  of  rtate 
to  prepare  the  . 


Xridancaofmam- 
benhip 


Organiitton    of 
the  innati>L 


Offloenoftheien- 


^-Term  of  offloci 
eto. 


Organinatkm  of 
thehouae. 


An  Aot  to  provide  for  the  organiiation  of  the  general  Msembly. 
lPam$dF0brmrt9,1863,    bl  voL  Oai.  930.] 

(1.)  Section  I.  Beit  enacted  hy  the  Oeneral  AumCbhf  of  the  State 
of  OhiOy  That  immediately  previous  to  any  regular,  acyourned  or  called 
session  of  the  general  assembly,  it  shall  be  the  duty  of  the  secretary  of 
state  to  cause  the  halls  in  which  the  senate  and  house  of  representa- 
tives are  expected  to  hold  their  session,  to  be  suitably  prepared  for  that 
purpose. 

(2.)  Seo  II.  That  the  certificate  of  election,  from  the  clerk  of  the 
court  of  the  common  pleas,  of  the  proper  county,  shall  be  held  and 
considered  as  prima  facie  evidence  of  the  rieht  to  membership  of  the 
person  certified  therein  to  be  elected,  for  all  purposes  of  organization 
of  either  branch  of  the  general  assembly. 

(3.)  Seo.  III.  That  at  the  hour  of  ten  o'clock  a.  m.,  on  the  day  ap- 
pointed for  the  convening  of  any  regular  session  of  the  general  assem- 
bly, the  president  of  the  senate,  or  in  case  of  his  absenoe  or  inability, 
then  the  oldest  member  present  shall  take  the  chair  and  call  the  mem- 
bers elect  to  order,  and  shall  appoint  from  the  members  a  clerk  pro 
tern,;  the  president  or  chairman  shall  then  call  over  the  senatorial  dis- 
tricts in  their  order,  and  as  the  same  are  called  the  persons  claiming  to 
be  members  shall  present  their  certificates  and  take  an  oath  or  affirma- 
tion to  support  the  constitution  of  the  United  States  and  of  the  state 
of  Ohio,  and  also  an  oath  of  office,  which  may  be  administered  by  the 
president  of  the  senate,  or  by  any  person  authorized  to  administer 
oaths. 

^4.)  Sec.  IY.  That  after  the  members  elect  shall  have  taken  the 
oatn  of  office,  or  affirmation  aforesaid,  if  there  shall  be  a  quorum  pres- 
ent, the  senate  shall  proceed  to  the  election  of  a  clerk,  and  a  first  and 
second  assistant;  a  sergeant-at-arms,  a  first  and  second  assbtant,  and 
the  election  shaJl  be  in  the  order  as  above  stated  in  this  section,  and 
shall  be  by  a  viva  i)oce  vote. 

(5.)  Seo.  Y.  That  the  clerks  and  sergeant-at-arms  shall  hold  their 
office  for  and  during  the  session  at  which  they  are  elected,  but  may  be 
discharged  by  a  resolution  of  the  senate ;  the  clerks  and  sergeant-at- 
arms  shall  control  and  direct  the  assistants  in  their  respective  depart- 
ments. 

(6.)  Sbo.  YI.  At  the  same  time  that  is  provided  for  the  senate  be- 
ing called  to  order,  it  shall  be  the  dutv  of  the  secretary  of  state,  and  in 
case  of  his  absence  or  inability,  then  the  auditor  of  state,  in  the  hall  of 
the  house  of  representatives,  to  call  the  persons  elected  to  that  body  to 
order,  and  appoint  from  those  elect  a  clerk  pro  tern.;  the  several  coun- 
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ties  of  the  state  and  districts  shall  then  be  called  over  by  the  chairman 
in  alphabetical  order,  and  as  the  counties  of  members  erect  are  called, 
they  shall  present  their  certificates,  and  take  an  oath  or  affirmation  to 
support  the  constitution  of  the  United  States  and  of  the  state  of  Ohio, 
and  also  an  oath  of  office. 

(7.)  Sbo.  YII.  So  soon  as  all  the  members  elect  present  shall  have  oflioen  of  tiM 
taken  the  oath  or  affirmation  aforesaid,  if  there  shall  be  a  quorum,  they  S^T^to^*'  ^^*^ 
•hall  proceed  to  the  election  of  a  speaker,  a  clerk  and  two  assistants,  a 
sergeant-at-arms  and  two  assistants ;  and  no  additional  officer  shall  be 
elected  or  appointed  in  either  branch  of  the  general  assembly  during 
the  first  two  weeks  of  the  session,  and  none  af^r  that  time  unless  upon 
application  of  either  the  clerk  or  sergeant-at-arms,  in  which  they  shall 
state  the  additional  number  they  deem  necessary,  and  if  either  branch 
shall  pass  n  resolution  that  such  additional  clerk  or  clerks,  or  sergeant- 
at-arms  are  necessary,  then  such  branch,  passing  such  resolution,  may 
proceed  to  the  election  of  such  additional  clerk  or  clerks,  sergeant  or 
sergeaats-at-arms.  a 

(8.)  Sbo.  YIII.     That  the  clerks  and  sergeants-at-arms  shall  take  »Theiroii«h; 
an  oath  to  support  the  constitution  of  the  United  States  and  of  the  state 
of  Ohio,  and  that  they  will  faithftdly  and  diligently  discharge  the  du- 
ties required  of  them  in  their  respective  offices. 

(9.)  Seo.  IX.     That  the  clerk  and  sergeant-at-arms  of  the  house  — Ttom  of  office, 
of  representatives  shall  hold  their  office  for  the  same  time,  and  be  re- 
moved in  like  manner  as  is  provided  for  the  same  offices  in  the  senate. 

(10.)  Seo.  X.     The  president  of  the  senate  shall  appoint  three  mes-  HMsenger   bojt. 
singer  boys,  and  the  speaker  of  the  house  five,  who  shall  serve  during 
the  session  of  the  general  assembly,  unless  sooner  discharged  for  cause. 

(11.)  Seo.  XI.     That  in  all  elections  for  officers  of  either  branch  of  Voting  fcr  offlo- 
the  general  assembly,  a  majority  of  all  the  votes  given  shall  be  neces-  *"* 
sary  to  a  choice.     ISut  in  case  no  choice  shall  have  been  made,  on  or 
before  the  tenth  vote,  then  after  that  the  person  having  the  highest 
number  of  votes  shall  be  declared  to  be  duly  elected. 

(12.)  Seo.  XII.    That  wheneveiK^at  the  commencement  of,  or  dur-  Doty  of  sergeant- 
ing  a  regular,  adjourned  or  called  session  of  the  general  assembly,  upon  ing  atmrntT^- 
a  call  of  either  house,  it  shall  be  found  that  no  quorum  of  members  is  ^^^* 
present,  or  if  any  member  or  members  shall  be  found  absent  upon  any  such 
call,  the  members  present  shall  be  authorized  to  direct  the  serseant-at- 
arms,  or  if  there  shall  no  sergeant-at-arms  of  such  house,  uien  any 
other  person,  to  compel  the  attendance  of  any  or  all  absentees :  Pro- 
vided, that  if  the  house  refuse  to  excuse  such  absentee,  he  shall  not  be 
entitled  to  any  per  diem  during  such  absence,  and  shall  be  liable  for 
the  expenses  incurred  in  procuring  his  attendance,  all  of  which  shall 
be  deducted  out  of  the  certificate  for  the  compensation  of  such  member. 

An  Act  to  presenre  the  oonftitational  qnoriim  of  the  genentl  asiemhly  of  the  f tato 

of  Ohio. 

[Pu$md  JTorek  U,  1843.    41  9oL  BbU.  91.} 

(13.)  Seo.  I.  Beit  enacted  hy  the  General  Atsembly  of  the  State  of  B«8ignfttioiiftob« 
Ohio^  That  no  resignation  of  a  member  of  the  general  assembly  of  the  ^Ti^ori^.^^ 
state  of  Ohio,  which  shall  be  tendered  durine  the  actual  session  of  the 
general  assembly,  shall  be  valid,  or  of  any  effect,  until  the  branch,  of 
which  the  person  tendering  such  resignation  is  a  member,  shall  have 
accepted  the  same,  by  a  vote  of  a  majority  of  the  members  of  such 
branch,  exclusive  of  the  person  or  persons  tendering  such  resignation : 
Provided,  that  the  provisions  in  this  bill  shall  apply  only  to  such  res- 
ignations as  are  tendered  during  the  sitting  of  the  legislature. 

(a)BepMled.   BuppliMl.  Sop.  879. 
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An  Aot  to  anthoriie  the  ehaimiaB  of  the  fererml  standing  and  speelal  eommittoef  of 
the  genenU  ausAblj  to  adminliter  oa^  in  oertain  cafw. 

Ohatnnanof  oom-  (14.)  Seo.  I.  Be  U  enacted  by  the  General  Auembfy  of  the  SkUe  qf 
mittMimaj  Qlkoy  That  whenever  any  standing  or  special  committee  ef  the  legisk- 
tnre  shall  require  any  person  or  persons  to  be  sworn  prior  to  making 
thekr  statement  or  statements  b^ore  said  committee,  the  chairmatn 
thereof  shall  be  and  is  hereby  authorized  to  administer  oaths  to  said 
witnesses. 

Sio.  IL    This  act  shall  take  effect  and  be  ia  force  from  and 
alter  its  passage. 


CHAPTER  5t 

GUARDIANS. 


1.  Probate  oout  to  fVpointgMtdieM.  96.  — Thoboe^ 

S.  Gnerdlan  of  the  eeUte  0Dl7.M>f  the  imt-     37.  Ooardlan  to  ezeoote  bond  beibre  eda 

eon,  etc.— Of  both  person  end  eetate,  etc     S8.  Order  id  sale  and  nottee.— l^iAi  md  p^yw 


5.  Who  ineligible  ee  feerdien. 
4.  When,  etc,  minon  mej  ohooee,  or  oonit  S9.  Beport  of  Mkle,  confirmation  and  deid. 

mey  anxknt.  80.  QiHtrdlen*e  compensetion. 

6.  How  long  poven  of  gneidlen  oeatlnM^—  8L  Xflbct  of  hie  MttlenMot  with  oourt.— WhM 

Hie  Mttlement.  and  how  weid  may  tetlew  the  eettle> 

0.  Statemant  bygoardian  betee  eppolnt—t.  iMnt. 

— Hia  bond.— Oath.  88.  Toreign  minOTs  and  gnardianc  their  rUMe 

7.  Bond  of  goardian  of  pereon,  etc— Bli  oath.  In  wis  eute,  etc— Sale  of  their  huub^ 

8.  Exceptions  to  bond.— Additftonal  bond.  Additional  seoeritj. 

9.  No  bond  inTslid  for  informality.  88.  Settlement  by  execoton  and  admlalBtra- 


10.  GnardianofeevetalmiBontogifeeepar^k  tors  of  gnarrtlens  —iHow  enfcroedw— >11ietr 


11.  Powers  of  gnardian  of  person  and  eetate.  84.  Xftot  of  marriage  id  fomale 

la.  BflBOtofmantegeof  fomaleward.  Her  eoooont  and  Buttlsieut. 

18.  Teetamentaiy  guardian  to  have  pi«foreDoe»  8ft.  Copies  cf  this  act  to  be  fhniphed  to  goer* 
etc— Hie  dntieB,  powers  and  liabiHtieB.  dian,etc    Actsnpealed. 

K.  Pntiee]of  gnardian  of  estatc«^Kis  bsbm-  88.  Binding eut ward. 

Tal.— ForiUtore  of  allowance.  —  How  87.  "Wboft   and  how  nardiaae  may  be  ep- 
warde*monegr  to  be  loaned,  etc  Cp'''**'  ^  dear  and  dnmb  psewM. 


16i.  Duties  of  gnardian  of  fttttir  only^  

16.  —Of  the  person,  ete.  88.  Court  of  common  pleas  may  appoint  trvs- 

17.  Chuidian  may  be  remoyed.— Bflbetofgiwr  tees  for  nooaesideot  minor, 
jian  or  ward  changlnjf  reeldenoc^     ^^  88.  ^nstee  first  appointed  shall  oontraL 


18.  —How  snrety  of  gnar&m  releaeed.F»BK«  40.  Duties  of  such  trustee 

tent  of  hisliia>iMtT.  4L  Trwteee  sbaU  not  seU  real  eelale^bv^for- 

19.  Besignation  of  guardian,  etc  eign  guardian  may. 

to.  Hie  dutlee  enftirced.  4S.  Bow  long  trarteeshall  surfi     Oni^iMi 

21.  Suit  on  bond.  tlon. 

28.  The  sale  of  the  psrsonal  and  real  estate  of  48.  Moneje,  how  paid  orer. 

minors.  44.  Quenflans  may  releeee  tax  titles. 

28. -4?he  petition.  45.  Ooets  In  snoh  eMse. 

84.  —Notice  of  filing,  etc;  46.  Guardians  may  execute  town  plala. 

26.  — Heering  of  peutkm,  etc— Appralssrs ;  47.  Proceedings  in  such  ceees. 

An  A0t  ooaosniiiig  th«  relstion  of  gnaidiMi  and  wavd. 
lAHSMliffra  12,  eMllee»4|MM^  1,1808.    66eel.  flW.  64.] 

]JjJ***  «J^  to      (1.)  Sbotion  I.    Be^  enacted  hy  the  Oeneral  Anembfy  of  the  SaU  qf 
^ppoin  guard-      Qhio^  Thai  the  probate  oonrt  in  each  county  of  this  state  shall^  when 
necessary,  appoint  gpiardians  of  minors  resident  in  such  county.  ^ 

1  To  give  the  oonrt  juiadiotion,  eo  ai  to  anthoriio  the  appolntMMit  of  a  goardiao  Ibt 
a  minor,  aaoh  minor  miist|  at  the  tine  «f  the  appolntmenty  hare  an  aotoal  or  ooutmo* 
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(2.)  Sxo.  II.    A  guardian  may  be  appointed  to  take  cliarge  onTj  of  ChMrdha  «r 
the  estate  of  a  minor ;  and  at  the  time  of,  or  subseqnent  to  tlie  appoint-  •■*•*•  "*^ 
ment  of  bucIi  guardian  to  any  minor  haTing  neither  ^ther  nor  mother, 
or  whose  finther  and  mother  are  both  unsuitable  persons  to  have  the 
custody  and  tuition  of  such  minor,  or  whose  interests  will,  for  any  other 
cause  in  the  opinion  of  the  court,  be  promoted  thereby,  the  court  may  —or  tb« 
abo  appoint  a  guardian  to  haye  the  custody  and  provide  ibr  the  main-  *^ 
lenance  and  education  of  such  minor:  Provided,  however,  that  if  the 
powers  of  the  person  appointed  guardian  be  not  limited  by  the  order 
of  appointment,  the  person  so  appointed  shall  be  guardian  both  of  the 
person  and  estate  of  the  ward;  and  the  court  shall  in  every  instance  .of  both  i. 
appoint  a  guardian  both  of  the  person  and  estate  of  the  ward,  unless  ■"'' '■•^"' ••^ 
the  interests  of  the  minor  will,  in  the  opinion  of  the  court,  be  promoted 
by  the  appointment  of  separate  euardians  as  hereinbefbre  prescribed. 

(3.)  Seo.  m.  No  person  wno  may  have  been,  or  shall  be,  an  ad-  wbo  faMUgnde  m 
ministrator  on  an  estate,  or  executor  of  a  last  will  and  testament  shall  swdiui. 
be  appointed  a  euardian  of  the  person  and  estate,  or  of  the  estate  only, 
of  any  minor  who  shall  be. interested  in  the  estate  administered  upon, 
or  who  shall  be  entitled  to  any  interest  under  or  by  virtue  of  such  last 
will  and  testament;  but  an  executor  or  administrator  may  be  appointed 
a  guardian  of  the  person  only  of  any  minor. 

(4.)  Sko.  IY.    Any  male  infant  over  ihe  age  of  fourteen  years,  or  a  wimu,  ete.,  min- 
female  infant  over  the  age  of  twelte  years,  *  shall  have  the  right  to  se-  !l!!or'°2ii  ^^^^^^ 
lect  a  guardian;  who,  if  a  suitable  person,  shall  be  appointed;  but  if  Hvoint. 
such  minor  shall  fkil  to  select  a  suitable  person,  an  appointment  mar 
be  made  without  reference  to  the  wishes  of  such  minor.    A  minor  shall 
not,  in  any  instance,  have  the  right  to  select  one  person  to  be  the  guard- 
ian of  his  or  her  estate  only,  and  another  person  to  be  guardian  of  his 
or  her  person  only,  unless  the  court  having  the  power  of  appointment 
shali  be  of  opinion  that  the  interests  of  such  minor  wiH  be  promoted 
by  the  choioe  and  appointment  of  such  separate  guardians,  instead  of 
one  guar(Han  both  of  the  person  and  estate. 

(p.)  Sbo.  V.    When  a  guardian  has  been  appointed  fbr  any  minor  ^'""^^^I^UP^ 
berore  he  or  she  shall  have  attained  the  age  fbr  making  a  selection  as  ^STT^ 
fixed  in  the  last  preceding  section,  the  powers  of  such  guardian  shall 
continue  until  ihe  ward  shall  arrive  at  the  age  of  majority,  ^  unless  such 
guardian  be  sooner  removed  for  good  cause,  or  such  ward  shall  select 
another  suitable  guardian.    After  such  selection  is  made  and  approved 

S'  the  court,  and  the  person  so  selected  is  duly  appointed  and  qualified^ 
e  powers  of  the  guardian  previously  appointed  shall  cease,  and  there-  Hiti 
upon  the  final  account  of  such  guardian  shall  be  filed  and  settled  in  ihe 
proper  court 

(6.)  Sxo.  YI.  Before  Bnj  person  shall  be  appointed  guardian  of  Stottmmtfar 
the  person  and  estate,  or  of  uie  estate  only,  of  any  minor,  he  shall  file  f^^^^JSS^ 
in  the  oflioe  of  the  court  having  such  appointment  to  make,  a  state- 
tire  reiidenoe  in  the  oo«n^.  Maapmm  t.  Saw^,  13  Ohio  Bep.  196.  In  this  OMe  It 
WM  held,  that  the  reiidenoe  of  the  mother  (the  father  being  dead)  drew  to  it,  in  law, 
thai  of  the  miner  vnder  fenrteen  years  of  age,  althongh  he  was,  at  the  tfane,  in  an- 
other itate  at  lerrioe,  to  which  the  mother  had  undertaken  to  bind  him.    /6. 208. 

1  Before  the  taring  prorision  in  leotion  Are  wai  enacted,  it  wai  held,  that  the 
gnardianihip  for  a  femiae  minor  expired  by  operation  of  law,  when  the  ward  arrired 
at  the  age  of  twelre  yean.  That  a  gnardian,  appointed  for  snch  ward,  when  the 
ward  wai  nnder  that  age,  conld  not  ae  such  guardian,  by  petition  filed  after  the  ward 
arrived  at  that  age,  sell  the  ward's  land ;  and  that  a  sale  nnder  an  order  of  court 
mpon  such  petUion  was  roid.  Perr^9  Umte  t.  Bnnmard,  11  Ohio  Bep.  4i3.  It  wat 
also  lield,  thai  such  former  guardian  had  no  authority  to  receiye  money  for  the  ward 
after  his  guardianship  thus  ceased,  and  that  a  payment  to  him  after  thai  time  would 
not  bind  the  ward.     CamphtU  t.  EngliUK,  Wright's  Bep.  119. 
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ment  of  the  whole  estate  of  said  minor,  and  tlie  probable  yalne  thereof, 
and  also  the  probable  annual  rents  of  such  minor's  real  estate,  and  shall 
yerify  the  same  by  affidayit,  and  shall  giye  bond,  ^  with  freehold  sureties, 
^Htobond;  payable  to  the  state  of  Ohio,  in  double  the  amount  of  the  personal 
estate  beloiiging  to  said  minor,  and  also  of  the  gross  amount  of  rents  that 
will  be  probably  receiyed  by  the  guardian  from  the  real  estate  of  said 
minor  during  his  or  her  minority;  which  bond  shall  be  conditioned  for 
the  faithful  discharge  of  the  duties  of  said  person  as  such  guardian, 
and  shall  be  approyed  by  the  court  making  such  appointment;  and 
*Hit  oftth.  such  person  shall  also  take  an  oath  that  he  will  faithftilly  and  honestly 

discharge  the  duties  deyolying  upon  him  as  such  guardian. 

Bond  of  gnudkn      (7.)  Sec.  YII.     Before  a  person  is  appointed  guardian  to  haye  the 

of p«noii»  etc.;      custody,  maintenance  and  tuition  of  a  minor,  without  the  right  to  take 

charge  of  the  estate  of  such  minor,  he  shall  giye  bond  in  double  the 

probable  expenses  of  maintaining  and  educating  such  minor  during  one 

year.     In  ail  other  respects  his  bond  shall  1^  the  same  as  if  he  had 

-flif  oftth.         charge  of  the  estate  of  his  ward,  and  he  shall  take  the  same  oath  as  is 

prescribed  in  section  six. 
Sxoqytioni  to  (B.)  Seo.  Y III.     Exceptions  may  be  filed  in  the  proper  court,  by 

bond;  imj  person  on  behalf  of  any  minor  for  whom  a  guardian  has  been  or 

may  be  appointed,  to  the  bond  of  such  guardian,  as  to  the  sufficiency 
of  the  amount  of  the  penalty  thereof,  or  the  sureties  therein ;  where- 
upon notice  shall  be  giyen  to  such  guardian  to  appear  before  said  court 
within  a  reasonable  time,  not  exceeding  ten  days,  and  show  cause  against 
the  allowance  of  the  exceptions ;  and  upon  the  hearing  of  such  excep- 
tions, the  court  may  dismiss  the  same,  or  require  such  guardian  to  find 
additional  sureties  or  security  in  a  larger  amount,  or  make  such  other 
—Additional  order  as  the  case  may  require.  And  it  shall  be  ihe  duty  of  the  court 
^^^^^^  by  whom  any  guardian  is  appointed,  to  require,  of  its  own  motion,  such 

guardian  to  giye  additional  Dond  wheneyer,  in  the  opinion  of  said  court| 
uie  interests  of  the  ward  of  such  guardian  shall  demand  the  same. 
No  bond  inyaiid      (d)  Seo.  IX.     No  bond  executed  by  a  guardian  after  this  act  shall 
t)rinfl>rmAUt7.     t^te  efiect  shall  be  yoid,  or  held  inyalid  oil  account  of  any  informality 
in  the  same,  nor  on  account  of  any  informality  or  illegality  in  the  ap- 
pointment of  such  guardian ;  but  such  bond  shall  haye  the  same  force 
and  efifect  as  if  such  appointment  had  been  legally  made  and  such  bond 
executed  in  proper  form,  a 
OoiffdUn  of  NT-      (10.)  Sec.  X.    When  the  same  person  shall  be  appointed  guardian 
^  Mf^oo    ^  ^^  seyeral  minors,  such  person  shdil  execute  a  separate  bond  as  guardian 
loaiB,  for  each  of  such  minors. 

Powers  of  gnard-  (11-)  Sec.  XI.  Eyery  person  appointed  guardian  both  of  the  per- 
iMiof  perion  and  g^^  ^^^  estate  of  a  minor,  shall  haye  the  custody  and  tuition  of  his 
ward,  and  the  management  of  such  ward's  estate  during  minority,  un- 
less sooner  remoyed  or  discharged  from  such  trust,  or  the  guardian- 
ship shall  sooner  determine  from  any  of  the  causes  specified  in  this 
act :  Provided,  that  the  father  of  such  minor,  or  if  there  be  no  father, 
the  mother,  if  suitable  person  respectiyely,  shall  haye  the  custody  of 
the  person  and  the  control  of  the  education  of  such  minor. 

i  The  guardian  has  no  power  to  sot  ai  saoh,  or  to  eontrol  the  property  of  his  wsrd, 
until  he  has  given  the  bond  required  by  the  statute.  Letters  of  guardianship  issued 
to  the  guardian  before  such  bond  is  given ,  confer  no  such  power,  and  haye  no  legal 
elTect  whatever.  Carpenter  v.  Sloane,  20  Ohio  Rep.  327.  Letters  of  guardianship 
need  not  in  fact  issue.  The  guardian  derives  his  power  to  act  from  the  appointment 
and  bond.  Max»om  v.  Satoyerf  12  Ohio  Rep.  195.  Where  a  guardian's  sale  has  been 
examined  and  confirmed  by  the  court,  and  the  journal  entry  shows  that  a  bond  hat 
been  directed,  and  securities  approved,  it  will  be  presumed  that  the  bond  wat 
executed.    Ih,  195. 

(a)Bepeal6d.   Supplied,  Sup.  381, 
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(12.)  Seo.  Xn.     The  marriage  of  a  ward,  if  a  female,  Bhall  deter-  Sfbetofmantege 
mine  tlie  goardiansliip  as  to  the  person,  but  not  as  to  the  estate  of  such  <^*«n^^''»^- 
ward. 

(13.)  Sbo.  Xin.    When  a  guardian  has  been  appointed  by  will,  by  Twtamentery 
a  father  or  mother  of  any  child,  such  guardian  shall  be  entitled  to  glSSSSeTi^^ 
preference  in  appointments  over  all  others,  without  reference  to  his 

Slace  of  residence,  or  the  choice  of  such  minor,  but  his  appointment,  — HiidiitieM»ow- 
uties,  powers  and  tiabilitiee  shall  in  all  other  respects  be  governed  by  ®"  •"*  "•""''^ 
the  law  regulating  guardians  not  appointed  by  will,  except  as  otherwise 
proyided  in  the  act  relating  to  wills,  passed  May  3,  1852. 

(14."^  Sbo.  XIV.     The  following  shall  be  the  duties  of  erery  guar-  Dntht  of  gnwd- 
dian  or  any  minor  who  may  be  appointed  to  have  the  custody  and  take  **"  o'***^  J 
charge  of  the  estate  of  such  minor,  to-wit:    1.  To  make  out  and  file, 
within  three  months  after  his  appointment,  a  full  inventory,  verified  by 
oath,  of  the  real  and  personal  estate  of  his  ward,  with  the  value  of  the 
same,  and  the  value  of  the  yearly  rent  of  the  real  estate;  and  failing 
so  to  do,  it  shall  be  the  duty  of  the  proper  court  to  remove  him  and 
appoint  a  successor.    2.  To  manage  the  estate  for  the  best  interests  of 
his  ward.^    3.  To  render  on  oath  to  the  proper  court  an  account  of  the  —Hit  i«mofai; 
receipts  and  expenditures  of  such  guardian,  verified  by  vouchers  or 
proof,  at  least  once  in  every  two  years;  and  fuling  so  to  do,  he  shall 
receive  no  allowance  for  services.    4.  At  the  expiration  of  his  trust,  — Vorfutonofai- 
fully  to  account  for  and  pay  over  to  the  proper  person  all  of  the  estate^  ioww>o^ 
of  said  ward  remaining  in  his  hands.     5.  To  pay  all  just  debts  due 
from  such  ward,  out  of  the  estate  in  his  hands,  and  collect  all  debts  due 
such  ward;  and  in  case  of  doubtful  debts  to  compound  the  same;  and 
appear  for  and  deftend,  or  cause  to  be  defended,  all  suits  against  such 
ward.     6.  When  any  ward  has  no  &ther  or  mother,  or  having  a  &ther 
or  mother,  and  such  parent  is  unable  or  fails  to  educate  such  ward,  it 
shall  be  the  duty  of  his  guardian  to  provide  for  him  such  education  as 
the  amount  of  his  estate  may  justify.     7.  To  loan  the  money  of  his  ^^TTJJ^tjIS' 
ward  within  a  reasonable  time  aJfter  he  receives  it,  and  the  payment  of  ^ 
the  money  loaned  shall  be  secured  by  a  mortgage  on  real  estate  of 
double  the  value  of  the  money  loaned,  exclusive  of  buildings  or  other 
improvements,  timber  and  minerals  in  or  upon  such  real  estate,  or  upon 
the  purchase  or  pledge  of  the  certificates  of  the  frinded  debt  of  this 
state;  and  he  shall,  at  each  settlement,  account  for  all  the  interest  he 
may  receive  on  the  money  so  loaned;  and  if  he  fail  to  loan  the  money 
of  his  ward  within  such  a  reasonable  time,  he  shall  account  on  settlement 
for  such  money  and  interest  thereon,'  calculated  with  annual  rests.    8. 
To  obey  and  perform  all  the  orders  and  judgments  of  the  proper  court 
touching  the  guardianship,  d 

(15.)  Seo.  XV.    When  a  guardian  is  appointed  to  take  charge  only 

1  Where  a  gnsrdian,  for  the  purpose  of  paying  for  improyements  to  land  in  the  posses- 
sion of  and  claimed  by  his  ward,  gare  a  lien  on  the  aocming  rents,  it  was  held  that 
if  the  goardian  had  authority  to  giro  the  lien,  the  ward  oonld  not  orerreaoh  it  bj 
porohasing  a  paramount  and  better  title  than  he  had  when  the  lien  was  oieated. 
au  y.  Strong,  2  Ohio  Rep.  401, 408. 

2  If  a  guardian  oonyert  land  script,  reoeiyable  at  the  land  oiBoe  in  the  purchase 
•f  public  lands,  into  money,  by  inyesting  it  in  land  for  himself  and  others,  and  ac- 
count with  his  wards  for  the  scrip,  with  interest  from  the  time  of  its  inyestmenty 
he  can  not,  if  he  acted  in  good  faith  in  the  transaction,  be  charged  as  a  trustee  of 
the  land  purchased,  or  compelled  to  account  for  the  profits  growing  out  of  the  inyest- 
ment.    JJaviet  y.  Lowrey,  15  Ohio  Rep.  655. 

t  Prior  to  this  proyision  it  was  held  that  interest  would,  in  general,  be  charged 
against  a  guardian,  from  the  time  he  receiyed  funds,  unless  it  could  be  shown  that  he 
•onld  not  inyest  them  safely  and  productiyely.  Arm$trong  et  aL  y.  Miller  e*  al,,  6  Ohio 
Bep.  118. 

Oi)Bepealed.    SuppUed.  Sup.  8U. 
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OqMw^nMd-  of  the  estote  of  a  minor,  Ub  ixUiw  ahaU  bo  iho: same  aa thoae  speeified 
iMioiiiUtoonJy;  jj^  ^^  fourteentfe  Bo<rfion  of  Ais  atf t,  o»«^  tfcat  Iw  sliaU  »ot  be  roq^^^ 
to  perform  the  sixth  duty  therein  mentioned  when  a  guardian  of  tba 
person  of  suoh  minor  has  been  «|^p<»sitttd« 
-^  the  fiflmm,  (16.)  Sso.  XYI.  Wbfltn  a  guardiio  is  afi^oint^  to  haRe  the  <niu« 
*^  tody,  maiateaanee  and  education  of  a  miaor,  Us  dojties  shall  be  as  £61^ 

lows:  Fixst-^To  protect  aad  contirol  the  pefson  of  his  ward.  Second--* 
To  provide  a  suitable  miaiiiteAanQe  fi>r  bis  war^j  wb^n  sueoosaary,  whioh 
shall  be  paid  oul^  of  the  estate  of  wah  w^d  'm  i}as  haijudB  of  the  gnac* 
dian  of  such  e^te,  mm  tfie  order  of  the  gusrdian  of  the  person  of 
such  wanL  Third— 'When  such  W9xi  has  no  &4her  or  mother,  or  hav- 
ing a  father  or  moiAier,  and  suoh  parent  is  'unable  or  f»ii»  to  mai^itaia 
or  eduoate  such  wwi,  it  shall  be  ^e  duty  of  the  ^oMcdiaiL  so  a|>poiated 
to  pi^oTide  for  him  sueb  maifutemnoe  and  ed«M&tion  ss,  the  amount  of 
his  est^  may  jusitify,  which  shsJU  be  ffii  out  of  the  estalie  of  sooh 
ward  in  the  haads^  of  the  guardiao  of  such  estate,  upon  die  order  e( 
the  guardian  of  the  p^son  of  such  wmA.  Vouitth^^To  obey  and  per- 
form all  the  ondem  aiwi  judgments  of  the  proper  ooiut  touching  the 
guardianship. 
QaAnUaii  may  be  (17.)  Sbo.  XTU.  The  {HTohate  oonit  may  at  any  time  remove  sadi 
™>'<'**^  gpaisdi«in,  he  ba^ng  thirty  days'  aetiee  thmof,  for  habitual  dxunkea- 

ness,  neglect  «f  his  duties,  inoompeteney,  frandaleat  conduct,  reaaaval 
&om  the  coual^,.  or  any  other  Qaaae  whieb,  in  the  opinion  of  suoh  courts 
xflbotof  gotfdian  xiondeiis  it  for  Ihe  ijaterest  of  the  wiMrd  that  such  giimidiaa  be  cemoved; 
oi^ra^aiaiising  ^  zemoval  firow  die  state  of  any  pewon  who  has  been  heretofore  off 
who  may  be  beneaftav  appelated  gaanUa%  shall  of  itself  detenniae  the 
guardianship  of  such  penoa,  aad  when  aa(^  in&nt  for  whom  a  guardisa 
has  been  ar  may  be  appainted  in  this  state,  shall  remove  to  anothav 
state  or  to  a  terntany,  and  a  guardian  af  saeh  lafant  shall  be  there  i^ 
pointed,  upon  the  psesentatioa  of  satis&otary  evidenee  oi  such  hit 
mentioned  appointaiant  to  the  eou^rt  in  this  state  making  the  first 
named  appointment,  8«cb  oouvt  may  semove  the  gqardJMi  in  this  state, 
lad  compel  a  settlement  of  tha«DQoualis  ef  mck  guardian. 
How  tantf  of      (18.)  Sso.  XYIII.    Any  surety  of  a  gaardmn  may,  at  any  time» 
gnardiAiireieMtd;  apply  to  the  proper  probsts  court  to  be  released  from  his  bond  with 
saeh  guaxdian^  by  filing  his  request  therefor  with  the  judge  of  sqcAl 
oourt,  and  giving  ten  days'  notice  to  sueh  guardian,  when  such  court 
shall  release  snah  surety;  and  if  suoh  guanuaa  fiol  to  give  new  bond, 
as  by  suah  oowrt  directed,  he  shall  be  removed  aad  his  letter  super- 
seded, but  such  ori^al  surety  shall  aot  be  released  until  such  guardiaa 
-.xxteotafiiii  u-  80  §^ves  bopde^  and  suoh  original  surety  shall  be  liable  only  for  the  acts 
abiutgr.  of  such  guardian  from  the  time  of  the  execation  oi  the  original  bead 

to  the  filing  and  approval  by  the  eouft  of  suah  new  bond. 

(19.)  S£0.  XIX.    The  court  by  whom  any  guardian  has  been  or 
may  be  appointed,  may,  for  reasons  satisfactory  to  such  court,  accej^t 
the  resignation  of  any  such  guardian,  and  appoint  another  in  lua 
stead.^ 
Hi!  duties  m^bte-      (20.)  Bfec.  XX.    It  shall  be  the  duty  of  the  court  by  whom  any 
^  guardian  has  been  or  may  bp  appointed,  to  enforce  the  return,  at  the 

prescribed  times,  of  all  inventories  and  accounts  required  to  be  filed  in 
such  court  by  such  guardian,  and  also  to  enforce  the  performance  of  all 
other  duties  devolving  upon  guardians  appointed  by  such  court,  eithev 


s  Where  a  gvardiaB  U  lapeneded  and  a  new  guardian  appoUted  in  kii  plaoe,  ua* 
eeedings  in  a  smit  against  the  first  gnardiao,  as  snah,  after  ne  has  been  snpeneebdt 
will  not  operate  against  the  ward.    Etter.  Strong,  2  Ohio  Rep.  401. 


Bsiignsttonc 
gnanilani  eto. 
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mWk  or  wMkrat  oomplaini  being  ifvt  made,  and  ^evenpoH  to  make  aad 
enter  buoIi  judgments  and  orden  as  may  be^  reqnieke  in  any  oaee  to  pro« 
jMOte  the  fiuth^  and  correct  diediazge  of  the  duties  of  such  goardianB, 
or  to  preserve  ^e  eetate  of  minom  for  whom  each  goardiane  may  have 
been  or  shall  bo  appointed. 

(21.)  Sec.  XX!L    Any  bond  giren  by  any  guardian  may  be  put  in  Sutton  bond, 
suit  by  any  person  entitled  to  the  estate,  upon  the  breach  of  the  con- 
dition of  such  bond.^     Such  suit  may  be  brought  in  the  name  of  the 
person  who  Is  entitled  to  the  estate. 

(2^)  &a  XXIT.    The  gaardian  of  the  person  and  estate,  or  of  estate  onJjf  As  •manded  anA 
shall  have  power,  when  for  the  interest  of  the  ward,  to  sell  all  or  any  part  3oJi^??5eJ*S 
of  the  personal  estate  of  the  ward  ;>  and  whenever  neeessarv  for  the  educa-  ^  mii  c/'tlit 
Mon,  support  or  payment  of  just  debts  of  any  minor,  or  fi>r  the  discharge  of  penonai  and  raS 
any  liens  on  the  leal  esmte  of  8U<A  minor,  or  whenever  the  real  estate  of  *■*•*•  ^  minoii. 
iuoh  minor  is  suffemg  unavoidable  waste,  or  a  better  investment  of  the 
valae  thereof  can  be  made,  aad  the  oonrt  shall  be  satisfied  that  a  sale 
Ikereof  will  be  lor  the  benefiib  of  any  minor,  the  probate  court  by  whom  a 
goardiftn  of  the  person  and  estate,  or  of  the  estate  only,  has  been  appointedt 
may,  on  the  application  of  such  ffuardian,  order  the  real  estate  of  such 
miner,  or  a  part  thereof,  situate  in  uiis  8tate,8  to  be  sold. 

r23.)  Seo.  ZXm*  Such  application  shall  be  by  petition,  which  n»ptttttef 
dual  set  forth  specifically:  First — Tim  value  and  character  of  all^r- 
aoBfil  estate  bdoBging  to  noh  wiard  that  has  eome  to  the  kttowle^  <»r 
yeaoeesion  of  soohguardiatt,  Seeond — ^The  disposition  made  of  0«ah 
personal  estate.  Third — ^The  amount  and  condition  of  such  ward's  per* 
Sonal  estate,  if  any,  dependent  upon  the  settlement  of  any  decedent's 
estate,  or  the  execution  of  any  trust.  Fourth — The  annual  value  of 
tike  real  estate  of  the  ward,  with  a  pertinent  deecriptioB  of  such  real 
estate.  Fiftii — ^The  amount  of  rent  received  and  the  appliisatioii 
lAiereof.  E^th — The  proposed  manner  of  reinveetinff  the  proceeds  of 
the  sale,  if  asked  for  that  purpose.  Seventh — ^Each  item  o£  indebted- 
ness,  or  the  amount  and  character  of  the  lien,  if  the  sale  is  prayed  for 
the  disoharffe  thereof.  Eighth-^The  ago  of  the  ward,  where  and  with 
whom  lesiduig.  Nintho^K  there  be  no  personal  eeWte  belongiiig  to 
such  ward  in  possession  or  expectancy,  and  none  haa  come  into  the 
hands  of  such  guardian,  and  no  rents  have  been  received,  the  fact  shall 
be  stated  in  the  petition. 

(24.)  Sxo.  XXI Y.    Upon  such  such  petition  being  filed,  verified  by  -4rotioM«r  tnhtm 
the  oath  of  the  guardian,  the  court  shall  order  the  petitioner  to  give  *^' 
notice  to  his  ward,  who  shall  be  defendant  to  the  petition,  ot  the  wng 


I  n»d«  » IbrMtr  law  it  iiM  held  tkaA  arait  om  ta^boDd  of  »  gurdlfta,  against  tlM 
■nrstMt,  might  b»  waipteipad  witbopt  a  MttiaoMat,  ov  Uqiddadea  by  nH  or  otaar- 
wiaa  aaoMialaiiiAtha  amomt  of  tlia  HabiUty  of  the  gaa^Uaa.  8taU  v.  JTuMoArfMh 
7  Ohio  Bap.  (part  1)221. 

3  Before  this  aot  it  was  said :  **  In  those  eases  where  the  legal  right  of  the  gnardiaa 
is  nni^nestioQed.  as  to  sell  the  nersonal  properbr  of  the  ward  for  his  support  and  maia^ 
tenanoe,  and  the  contract  of  the  guardian  has  been  ezeented  by  the  sale  and  de- 
lirery  of  snob  personal  property  to  a  bona  fide  porehaser,  the  sale  would  be  binding 
upon  the  ward,  and  the  property  wonld  Test  in  snob  porohaser  withoat  his  beinsat  aU 
answerable  to  the  ward  for  the  faithful  application  of  the  pnrchaae  money.  Bat  if 
the  contract  of  the  guardian  be  executory,  and  it  become  necessary  to  resort  to  a 
•ourt  of  chancery  for  its  execution,  the  ward  ought  to  be  made  a  paxty  to  such  suit^ 
and  a  decree  obtained  aeainst  the  guardian,  in  a  suit  in  which  the  ward  was  not 
Joined,  would  not  be  condusire  upon  him,  nor  enforced  against  him  upon  a  subse* 
qnent  bill,  founded  only  upon  su&  decree  against  his  guardian."  jEWs  y.  Strong,  % 
0hioBep.40«. 

SBefera  this  eztendad  Jarisdietion  wta  thus  expressly  girea,  It  waa  held  that  the 
•out  might  Older  the  sale  of  lands  lying  in  another  eoonty.    IfoacMH  v.  Sawyetf  12 
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and  demand  thereof,  and  the  time  when  the  Bame  will  be  heard,  in  snob 
manner  as  to  the  court  shall  seem  reasonable  and  proper. 
As  •mtnded  and      (25.)  Qbo.  XXV,    At  the  time  appointed  for  the  hearing  of  said  petition, 
jjgf^^l^^^^^l^  and  being  satisfied  that  the  notice  named  in  the  last  preceding  section  has 


-^eMiDgof  peti-  been  given,  and  that  such  real  estate  ought  to  be  sold,  the  court  shall  ap> 

tton*  9^  point  three  freeholders  of  the  county  in  which  said  real  estate  shall  be  situ- 

AppniMn;         ^ti^d,  who  are  not  of  kin  to  the  petitioner,  to  appraise  said  real  estate,  i  and 

the  same  shaJl  not  be  sold  for  less  than  two-tnirds  of  the  appraised  value 

thereof. 

— ibairoikth.  (26.)  Seo.  XXYI.    Said  appraisers  shall  take  an  oath  to  truly  and 

impartially  appraise  said  real  estate  at  the  fair  cash  value,  which  oath 

shall  be  indorsed  on  the  certificate  of  their  appointment. 

ChurdfaA  to  ez0.      (27.)  Seo.  XXVII.    Upon  the  appraisement  of  said  real  estate  being 

onto  bond  befoio  ^^^^  signed  by  Said  appraisers,  the  court  shall  •equire  such  guardian  to 

execute  a  bond,  with  sufficient  freehold  sureties,  payable  to  we  state  of 

Ohio,  in  double  the  appraised  value  of  such  real  estate,  with  condition 

for  the  faithfril  discharge  of  his  duties,  and  the  faithful  payment,  and 

accounting  for,  of  all  moneys  arising  from  such  sale  '  according  to  law. 

ju  unoiided  and  (28.)  SEa  XXVlJX  Upon  such  bond  being  filed  and  approved  by  the 
took^bot  Ka^  court,  8  the  court  shall  oraer  the  sale  of  such  real  estate,  <  providing  in  the 
cSi^^'Mde'and  order  for  reasonable  notice,  i  and  the  place  of  such  sale  m  the  county  in 
nottoe;  whicb  such  real  estate  shall  lie,  and  the  credit  to  be  siven  for  the  payment 

— Detend  p«j-  of  the  purchase  money,  and  the  deferred  payments  of  the  purchase  money 
shall  be  secured  by  a  mortgage,  ezecutea  by  the  purchaser,  upon  the  real 
estate  sold,  and  they  shall  bear  interest  at  the  rate  of  six  per  centum  per  aor 
num,  from  the  day  of  sale,  payable  annually,  d 

(29.)  Seo.  XXIX.     Upon  the  return  day  of  the  order  of  sale  issaed 

'and  ])y  the  court,  such  guardian  shall  make  report  of  the  sale  by  him  made; 

whereupon  the  court,  on  being  satisfied  that  such  sale  was  fairly  and 

legally  made,  shall  confirm^  the  same,  and  oi^der  the  petitioner  to  exe- 

1  The  purohaser's  title  will  not  be  defeated  by  an  irregnlarity  in  the  appraiaementy 
or  by  the  £act  that  notice  of  the  aale  was  not  given  ai  d&reoted.    9  Ohio  Rep.  19. 

S  Under  the  old  praotioe  it  wai  held  that  a  guardian  might  be  proceeded  againat  ia 
chancery,  by  the  heira  of  the  ward^  to  enforce  an  acooont  of  the  money  recelTcd  from 
anch  a  sale,  and  which  had  come  to  his  hands.  Amutrong  etaL  t.  Miiler  tt  al,,  6  Ohio 
Bep.118. 

tSee  note  nnder  aection  (6). 

4  A  tract  appraised  entire,  and  ordered  to  sale,  may  be  sold  by  the  guardian  in  par- 
cels ;  bat  he  will  be  responsible  for  the  abnse  of  his  discretion.  SlaU  t.  Mdcaliiter,  9 
Ohio  Rep.  19. 

A  The  third  section  of  the  act  of  Febmary  6, 1824,  for  the  appointment  of  guardians, 
provided :  *'  That  no  sale  of  real  property  shall  be  made,  nnder  the  provisions  of  this 
acty  unless  the  court  shall  be  satiaiSea  that  smch  sale  will  be  for  the  advantage  of  sneh 
ward  or  wards,  or  necessary  for  his  or  their  maintenance ;  and  the  guardian  or  guardi- 
ana  ahall  be  governed  therein  by  the  same  regulationa  aa  are  required  of  adminiatra- 
tora,  in  the  sue  of  real  property,  in  the  case  of  insolvent's  estates.^'  Under  this  section 
it  was  held  that  the  sales  by  guardians  should  be  conducted  according  to  the  law 
regulating  the  sale  of  a  deceased  insolvent's  estate  in  force  when  said  act  of  1824  took 
effect.  Stall  T,  Maealiater,  9  Ohio  Rep.  19.  The  act  in  force,  relating  to  the  sale  by 
administrators  of  the  real  estate  of  an  intestate,  at  the  time  of  the  passage  of  the  act 
for  the  appointment  of  guardians,  was,  so  far  as  regards  the  sale,  similar  to  the  act  in 
force  in  1839,  upon  the  same  subject,  except  that  no  return  or  report  of  the  sale  was 
required  to  be  made,  nor  does  it  seem  to  have  been  contemplated  that  there  should  be 
any  further  action  of  the  court  after  sale.  See  Chase,  929.  By  an  act  of  February 
11, 1828,  amendatory  of  the  act  regulating  the  duties  of  executors  and  administratorSi 

S revision  is  made,  Uiat  after  the  sale  of  real  estate  by  those  ofiBoers,  report  and  return 
tiereof  shall  be  made  to  the  court  for  confirmation ;  thereby  placing  these  sales,  !s 
this  respect,  upon  the  same  footing  as  sales  by  sheriffs.  Chase,  1601.  This  subse- 
quent change  in  the  law,  relative  to  sales  by  administrators,  does  not  incorporate  it- 
self into  the  provisions  of  section  three  above  quoted.  Hence,  under  this  aection  it 
waa  hold  that  a  aale,  by  a  guardian,  need  not  be  reported  to  the  court,  and  that  a 
confirmation  of  the  sale  was  not  necessary  to  render  the  deed  of  the  goariiaa  valid. 
StaU  V.  MaeaUttr,  9  Ohio  Rep.  19. 

(a)B«p6aled.   Supplied,  Sup.  883L 
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onte  a  deed  of  oonveyance  for  the  real  estate  so  sold,  upon  the  puroliaser 
securing  the  deferred  payments  of  the  purchase  money  in  the  manner 
prescribed  in  the  last  preceding  section. 

(30.)  Seo.  XXX.     Every  guardian  shall  be  allowed,  by  the  court  Jj^JJ^*"  •• 
settling  his  account,  the  amount  of  all  his  reasonable  expenses,  incurred  ^^" 
in  the  execution  of  his  trust ;  and  also  such  compensation  for  his  ser- 
?ices  as  the  court  shall  deem  reasonable.^ 

(31.)  Sso.  XXXI.    The  settlement  made  in  the  probate  court  of  the  Efbot  of  his  set- 
accounts  of  a  guardian  shall  be  final  between  him  and  his  ward,  unless  ^^^^^ 
an  appeal  is  taken  therefrom  to  the  court  of  common  pleas  in  the  man- 
ner provided  by  law ;  saving,  however,  to  any  such  ward  the  right  of 
opening  and  reviewing  such  settlement,  for  fraud  or  manifest  mistake, 
by  petition  filed  in  the  form  prescribed  in  the  court  [code]  of  civil  pro-  wiion  and  haw 
oedure  of  this  state,  in  the  probate  court  in  which  such  settlement  was  SJiSS?^  **^**'' 
made,  or  the  probate  court  of  the  county  where  such  ^[uardian  mav  re- 
side when  the  petition  is  filed,  at  the*  option  of  the  plaintiff  in  such  ao 
tion,  at  any  time  within  two  years  after  the  said  ward  shall  arrive  at 
full  age.    Service  shall  be  made  upon  the  defendant  to  such  petition  in 
the  mode  prescribed  by  said  code,  and  all  proceedings  had  upon  such 
petition  shall  be  governed  by  said  code,  so  far  as  the  same  may  be  ap- 
plicable.    An  appeal  shall  be  allowed  from  the  final  order  or  judgment 
of  the  probate  court  in  such  proceeding,  in  the  same  manner  as  in  other 
oases  or  proceedings  in  which  appeals  are  allowed  from  the  probate 
courts  to  the  courts  of  common  pleas. 

(32.)  Seo.  XXXII.     Minors  livins  out  of  this  state  and  ownine  Vonigni 
lands  within  the  same,  shall  be  entitled  to  the  benefit  of  this  act;  and  S^^f^ri^ST'ia 
guardians  of  minors  residing  out  of  this  state,  who  have  been  appointed  tiiiffteto,«tQ. 
according  to  the  laws  of  the  state  or  territory  where  they  may  reside, 
shall  have  the  right  to  bring  and  maintain  actions  and  enforce  the  col- 
lection of  judgments,  rendered  in  such  cases  in  their  favor,  in  the  same 
manner  and  to  the  same  extent  that  they  could  do  if  they  had  been  ap- 
pointed under  the  laws  of  this  state,  upon  giving  security  for  the  costs 
which  may  accrue  in  such  actions,  in  the  same  way  other  nonresidents 
are  obliged  to  do  under  the  laws  of  this  state.    All  applications  for  the  Sato«rtiMiriaiiik 
sale  of  real  estate  by  guardians  to  minors  who  live  out  of  this  state, 
shall  be  made  in  the  county  in  which  the  land  is  situate;  or,  if  situate 
in  more  counties  than  one,  then  in  one  of  the  counties  in  which  a  part 
of  such  real  estate  is  situate;  an  additional  security  shall  be  required  Additional  Men. 
firom  such  guardian  or  guardians,  when  deemed  necessary,  and  such  as  ^^' 
may  be  approved  by  the  probate  court  of  the  county  in  which  such  ap- 
plication is  made. 

(33.^  Seo.  XXXIIL    When  any  guardian  has  died,  or  may  here-  s«taeaMiitb]r«x> 
after  die,  before  the  settlement  in  court  of  his  or  her  guardianship  ac-  ^I^ISatocaor^' 
oount,  it  shall  be  the  duty  of  the  executor  or  administrator  of  such  pwrdiana; 
guardian  to  settle  up  said  account,  in  the  same  manner  such  guardian 
ought  to  have  done;^  and  any  person  having  an  interest  in  the  settle- 
ment of  such  account,  or  the  court  by  whom  such  guardian  was  ap- 
pointed, of  its  own  motion,  may  by  citation  to  be  issued,  returned  and  — Hair«Awad| 

1  Under  the  former  system  of  actions  a  guardian  oonld  not  maintain  an  action  at 
law  against  his  ward  for  adranoes  made  to  Uie  ward  (being  a  balance  found  due  to  th* 
guardian  upon  a  settlement  with  the  court)  until  the  relation  of  guardian  and  ward 
was  determined.    Davit  v.  FcrtPt  adm'f,  7  Oliio  Bep.  (part  2),  IM. 

3  Under  the  former  practice  and  laws,  it  was  held  that  where  a  guardian,  who  wat 
appointed  in  a  sister  state,  receired  assets  of  the  ward,  remored  to  this  state  with 
the  ward  and  assets,  and  died  without  settlement,  the  ward  could  sustain  a  bill  is 
ehancery  for  an  account,  against  the  executor  or  administrator  of  the  guardian,  in  the 
eourts  of  this  sUte.    Ptdan  y.  Adm'n  of  Bobb,  8  Ohio  Rep.  227. 
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Mrooeeded  npoH  aooOTding  to  the  provkions  of  the  act  which  may  then  b^ 

ui  force  for  the  settlement  of  decedent's  estates,  compel  such  settlement 

to  be  made  by  the  administrator  or  executor  of  any  guardian  dying  ov 

-othfljr  Mmptn-  having  died  as  aforesaid.     The  executor  or  administrator  making  such 

'^^'^  settiement,  shall  be  allowed  such  compensation  for  the  same  as  the 

court  iriik  which  die  settlement  is  made  shalt  demn  reasonable. 
i^A^^M^  (34)  Sna  XXXTH  When  any  unmarried  woman,  who  has  been  or  may 
8M^^  Y^  ^  appointed  guardian  of  any  mmoF,  shall  marry,  such  mwriage  shall  of 
Biibct  o/maniajea  itselff  determine  the  guardianship  of  suoh  woman;  and  die  probate  court  of 
of^ftmato  goaii-  ^  proper  cottoty  mil  appoint  anodier  guardian  for  such  minor,  to  whioh 
hmt  named  guardian  all  the  estate  oC  suoh  miAor^  shall,  on  demand,  be  de* 
livered  up  by  such  former  guardian;  and  she  inall  forthwith  render  her 
S»  •ffcoimt  Md  ^ardianship  account  to  tl^e  court  from  which  she  received  her  appointmenV 
for  final  settlement 


ooD^ofthii  Mt      (35.)  Seo.  XXXY.    The  probate  judge  of  each  county  shall  cause 
^^]^^J^^^  ^  to  be  printed,  in  pamphlet  form^  such  number  of  copies  of  this  act  na 

he  may  deem  necessary,  and  he  shall  furnish  to  every  person  by  him 

appointed  guardian  one  of  said  copies,  and  such  guardian  shall  pay  to 

said  judge  the  actual  cost  thereof. 
AotorepMkd.  Ssc.  XXXTL    The  act  entitled  an  act  for  the  appointment 

of  guardians,  passed  February  6,  1824 ;  the  act  to  amend  the  same. 
8ww*t  11.S.M6,  passed  March  9, 1835;  the  act  to  amend  the  first  mentioned  act,  passed 
**7.  March  7, 1842;  also,  the  act  to  amend  the  first  mentioned  act^  passed 

February  23, 1846,  be  and  the  same  are  hereby  repealed:  Provided* 
SmUi(c1i««.      however,  that  the  repeal  of  said  acts  shall  not  aJTect  any  acts  done,  or 

rights  acquired,  or  any  suit,  action,  matter  or  proceedio^,  commenced 

and  pending  under  the  same  or  either  of  them,  or  in  pursuance  thereof 
Seo.  XXXVII.    This  act  shall  take  ejQTect  on  the  first  day  of 

July  next. 

06  Lmti.  An  Aot  iiipple]|i«]itai7  to  and  to  »m«nd  an  aot  "  oonoerning  the  rtUtion  of  gwartiai 

and  ward/'  passed  April  13, 185d. 

Sao.  I,  n,  ni,  iv.i 

Ojrward  (36.)  Seo.  Y.  Any  guardian  of  the  person  and  estate,  or  of  the 
"^  person  only,  heretofore  or  hereafter  appointed,  fbr  Miy  female  imder  or 
ovev  l^e  age  of  twelve  years,  or  any  male  under  or  over  the  age  <^  ftmr- 
teen  years,  may,  if  it  be  necessary,  bind  such  minor  to  any  suitable  per- 
son, un^  such  minor,  if  a  male,  shall  arrive  at  the  age  <^  twenty-one 
years,  and  if  a  female,  at  the  age  of  eighteen  years :  Provided,  that  be* 
fore  the  indenture  whereby  any  minor  may  be  bound  to  service  accord- 
ing to  this  sectioB  shall  be  valid  in  law,  tile  person  to  whom  such  minor 
shall  be  bound  as  aforesaid,  and  also  the  terms  and  eovenants  in  such 
indenture,  shall  be  approved  by  the  court  by  whom  such  guardian  was 
i^porated,  and  a  certificate  of  the  judge  of  said  court,  with  the  seal  oi 
such  courts  shall  be  attached  to  such  indenture,  in  testimony  of  sudi 
approbation. 

Sso.  YI.  Origini^  sections  twenty- five,  twenty -eight  and 
thirty-four,  toe  h^peby  repealed,  and  this  act  to  take  effect  from  and 
after  its  passage. 

1  These  sections  aue  amendnents  to  seoii.  (U),  (28)  and  (84>  ol  this  Cbaptet ^  aad  an 
Inserted  in  their  proper  places. 


out  to  senrioe. 
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An  Aet  to  prorlde  for  the  tafo-keeping  of  MIots,  hnftUoi  or  insane  perBonf ,  the  man- 
agement  of  their  amdn,  and  for  other  pnrpoMS. 

[PtaMi  oNd  loot  ifKXJfbrdb  9,1888.    SewLflfaH.  40.] 

(37.)  Sbo.  XVn.    That  the  ooxvttB  of  common  pUca}  ot  the  sev-  J^JSuiS*  ^^ 
erai  oonnties  of  the  state,  shall  haye  power  to  appoint  guairdians  to  all  ^^tadi^Se^ 
auch  deaf  and  dumb  persons  of  fall  age,  who  may  prove  to  be  iifcapa-  JJJ^  *™^  p^" 
ble  of  taking  charge  of  their  affiurs;  cmd  proceeding*  $hall,  in  all  cases 
to  establish  such  incapadiVj  he  according  to  the  provisions  of  the  first  sec» 
tion  of  this  act,^    And  the  guardians  so  appointed  under  this  section, 
shall  ^ve  bond  and  aeoarKy,  and  shaU  have  ihe  same  powers  amd  be  gov- 
erned bjf  the  sasne  r^ies  as  are^  bg^  the  provisions  qf  this  aetj  prescribed 
for  guMrdiam  of  idiots^  hmaiics  or  insane  persoti^^  far  as  siuh  provis- 
ions mctg  be  apptieahle? 

Aa  Act  to  proflde  i»r  the  kppoiniaieiit  Vf  iVMteM  t»  niaorivsridkif  0^ 
and  haiHng  pntpertiy  in  tha  laBM, 

[flB«MiJiaMftM,lMA.   47ML8Mai.J 


(S8.)  Sxo.  1.  Beit  enacted  by  the  Gmd-al  Assembh/of  the  State  of  Omi  ereonmoa 
Ohio,  That  when  any  minor  residing  out  of  this  state  has  any  real  es-  gSLST^fc?^! 
tate,  goods,  chattels,  rights,  credit^  moneys  or  effects  in  this  state,  the 
court  of  common  pleas  ^  of  the  county  where  such  property  or  any  part 
of  it  may  be  situate,  shall  have  power,  whenever  they  consider  it  ne 
oessary,  to  appoint  a  trustee  of  such  minor,  to  manage,  collect,  lease, 
and  ti^e  care  of  such  property. 

(39,)  Sec.  II.    The  appointment  of  a  trustee  first  lawfully  made,  ^ 

shall  extend  to  all  the  property  and  effects  of  the  minor  in  this  state,  p^*«i  a^  con- 
and  shall  exclude  the  jurisdiction  of  the  court  of  common  pleas  in  any 
other  county. 

(40.)  Seo.  m.  The  said  trustee  shall  give  bond,  with  surety,  and  Dttgwefmoh 
shall  take  upon  himself  the  care  and  management  of  the  estate  and  *"^*' 
property  of  such  minor,  situate  in  this  state,  and  the  collection  of  debts 
and  other  demands  due  such  minor,  from  persons  residing  or  being  in 
this  state,  and  shall  settle  with  the  court,  and  be  liable  to  suit  or  re- 
moval for  neglect  or  misconduct  in  the  performance  of  his  duties,  in 
like  manner  as  is  or  may  be  provided  by  law  in  respect  to  guardians  of 
minors. 

(41.)  Sbo.  IV.    The  said  tre^e  ahall  ha/ve  no  authority  to  appity  to  "  _^_ 

Ae  court  of  ooBamoB  pleas  for  the  s^  of  the  real  estate  of  inMh  minoBy  t^a^Sgn^gwr^ 
nor  shall  this  law  be  so  construed  as  to  prevent  the  foreign  guarcKaa  of  diaamaj. 
auch  minor  from  applying  to  tiie  court  of  eoanmon  pleas  of  tbs  proper 
county  for  the  sate  of  the  real  eatate  <^  his  wajrd,  as  is  or  may  be  hf 
law  provided.  €$ 

(42.)  Sso.  y.    The  said  trntftee  fShsl\,  nukes  removed  by  the  court,  how  umg 
hold  his  appointment  until  auck  minor  anives  at  the  age  of  majority^  '^^^ 
whether  such  minor  be  under  t^vrelve  or  over  fbwrteen  years  of  age  at 
&e  time  of  such  appointment;  and  shall  reeriva  ihe  same  compensation 
fbr  his  services^  as  is  or  may  be  provided  by  law  for  guardians, 

1  Bee  PsoBATi  Coubt. 

tThe  first  section  refermd  to  is  repealed :  see  post  Chapter  70.    It  is  besides  abro- 
gated, as  it  required  the  inqaest  of  mna4sgr  to  be  held  by  an  associate  jndge. 

tXhe  residue  of  this  act  is  repealed :  see  post  Lttvatios,  etc.,  Chapter,  70. 

4The  power  to  appoint  a  trustee  nnder  this  act  still  remains,  probably,  with  the 
tonrt  of  common  pleasi  notwithstanding  the  provisions  of  the  probate  lawss  sea 

PaOBATK  COVBT. 

(•)m«iMled.  Silii»ltod,8«9.aw 
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]foiM9%kovpaid      (4^.)  Sbo.  YI.    All  moneys  due  to  such  minor  in  £he  liands  of  Buch 

**^'  tnutee,  shall,  during  the  minority  of  such  minor,  be  paid  over  to  the 

foreign  guardian  of  such  minor,,  or,  in  ease  of  the  decease  of  such 

minor  during  his  or  her  minority,  to  the  adminiatEator  or  other  legal 

representatiye  of  such  minor,  a 

An  Act  to  anthoriie  gnardianp  to  release  the  interest  of  their  Wards  in  tax  titles  U* 

real  estate. 

[i\i«Md4pra80,1852.    BOwoLBtoLM.} 

(44.)  Seo.  I.  That  where  any  lands,  town  lots,  or  other  real  estate, 
have  heretofore  been,  or  hereafter  may  be  sold  for  taxes,  and  the  titibt 
thereto  has  become  Tested  in  any  minor,  it  shall  and  may  be  lawful  for 
the  guardian  of  such  minor  to  convey,  in  the  name,  and  on  behalf  of 
the  minor,  b^  deed  of  release  and  quit  claim,  all  the  right,  title  and 
interest  of  said  minor,  in  law  or  equi^,  in  and  to  such  lands,  town  lots, 
or  other  real  estate,  to  any  person  or  persons  entitled  to  redeem  or  re- 
coyer  the  same :  Provided,  that  such  person  or  persons  so  entitled  to 
redeem  or  recover  said  lands,  town  lots  or  other  real  estate,  shall  pay 
to  the  guardian  aforesaid,  an  amount  of  money  not  less  than  that  for 
which  the  same  was  sold,  and  the  taxes  subsequently  paid  thereon  by 
the  purchaser,  or  those  claiming  under  him,  together  with  interest  and 
fifty  per  centum  on  the  whole  amount  so  paid  by  such  purchaser,  or 
those  claiming  under  him. 
OMtoinsQoh  (45.)  Seo.  n.     If  any  guardian  shall  tender  a  deed  of  release  and 

^"^  quit  claim  of  the  right  and  title  of  his  ward  or  wards  in  and  to  any 

lands,  town  lots,  or  other  real  estate  sold  for  taxes,  to  any  person  or 
persons  entitled  to  redeem  or  recover  the  same,  as  afbresaid,  and  such 
person  or  persons  shall  re^e  to  accept  such  deed  on  the  terms  and 
conditions  specified  in  the  preceding  section,  he  or  they  shall  not  re- 
cover costs  accruing  after  such  tender,  in  any  proceeding  that  such  per* 
son  or  persons  may  institute  for  redemption  or  recovery  of  such  lands, 
town  lots,  or  other  real  estate. 

An  Act  supplementary  to  an  aot  entitled  ''  an  aet  to  proride  for  the  reoording  of  towa 
puts/'  passed  Maroh  8, 1881. 

[i\i«Md4|ra29,186i.    62fol.Atf.76.] 

aasidtatisnisy         (46.)  Seo.  I.    That  euardians  of  minor  children,  idiots,  and  insane 
ffS^  ^^'^        persons,  may,  when  authorized  by  the  court,  as  hereinafter  provided, 
cause  the  lands  of  their  respective  wards  to  be  surveyed  into  town  lots, 
and  plats  thereof  to  be  made,  acknowledged  and  recorded,  in  accord- 
ance with  the  provisions  of  the  act  to  which  this  is  supplementary. 
PRwesdfaifiiB  (47.)  Sbo.  II.    That  any  such  guardian  may  file  a  petition  in  the 

"^  ""  court  of  common  pleas,  or  probate  courts  of  the  county  in  which  the 

land  or  some  part  thereof  may  be  situated,  which  shall  contain  a  de- 
scription of  the  land,  and  of  the  manner  in  which  the  same  is  proposed 
to  be  laid  out,  a  statement  of  the  grounds  of  the  application,  and  a 
prayer  for  an  order  of  the  court  in  the  premises.  And  like  notice 
of  the  pendency  of  the  petition  shall  be  served  on  the  ward  or  wards, 
as  is  or  may  be  required  on  petition  to  sell  land  by  guardian,  and  such 
court  being  satisfied  that  such  ward  or  wards  have  been  legally  served 
with  notice  of  the  pendency  of  the  petition,  and  that  it  will  be  for  the 
benefit  and  advantage  of  such  ward  or  wards,  to  sell  such  land ;  or  that 
it  is  necessary  for  his,  her,  or  their  maintenance  and  education ;  and 
beinc  ftirther  satisfied,  that  it  will  be  manifestly  for  the  benefit  of  such 
ward  or  wards,  to  lay  out  his,  her,  or  their  land  into  town  lots,  may 
order  such  guardian  to  cause  such  survey  and  plat  to  be  made,  of  the 

(a)  BApealed.   Supplied,  Sop.  880. 
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lands  in  the  petition  described,  or  sach  part  or  parts  thereof,  as  the 
eoort  hearing  the  petition  shall  deem  proper  for  the  best  interest  of 
each  ward  or  wards,  and  for,  and  in  his,  her,  or  their  behalf,  to  si^  and 
^knowledge  such  plat,  in  the  same  manner  as  is  proyided  in  the 
aet  to  which  this  is  supplementary. 

NoTS.— For  the  former  Iaws  upon  this  rattfeot,  lee  aet  of  Aagiift  1, 1793;  Chue, 
127.  Jane  16.  1796;  OhMe,  160.  July  14,  1795;  Chase,  191.  Febnuury  1,  1806 1 
Chaie,  496.  Febnuury  18, 1808;  Chase,  676.  February  10, 1810;  Chase,  688;  Jan- 
nary  26, 1816 :  GhaM,  036.  Deoember  20,  1821;  ChaM.  1211.  FebmMT  26,  1824 ; 
Chase,  1307 ;  Swan's  B.  S.  444,  el  esg. 


CHAPTER  52. 
HABEAS  CORPUS.! 


1.  Who  sheU  te  entitled  to  a  writ  of  haihw  10.  Panaltks  ipecUUd  in  this  aot  to  be  leeor. 
oiinwii.    How  applied  tyr,  by  whom  is-  ered  by  action  of  debt.— Limitation  of 

sned,  and  to  whom  diraoted.  actions  therelbr.— Pleedlnci,  etc— When 

f.  How  execnted  and  retomed.  preceding  set  took  effect. 

8.  Proceedin#(i  of  the  Judge  on  retom  of  writ.  11.  InJbrmalitMS  in  warrent,  or  commitment, 

4.  Penalty  ibr  diiobeying  the  writ.  no  ground  fat  the  discharge  of  a  prisoner. 

6.  Penal^  upon  clerk  i>r  reftastng  to  Issue  the  12.  Form  of  writ  when  prisoner  is  not  in  ens- 

writ,  tody  of  an  offlcer. 

f .  Persons  enlarged  upon  the  writ,  not  to  be  13.  How  and  where  such  writ  serred. 

imprisoned   sgain   Ibr  seme   offense.—  14.  How  returned. 

Penalty  tat  sgsin  arresting,  etc.,  such  16.  How  pecson  baring  cfaazfs  of  prisonsraMy 
person.  be  designated. 

7.  Prisoners  not  to  be  rsmored  fhmi  custody  16.  How  prisoner  msy  be  desismsted. 

of  an  offlcer  to  another,  unless,  etc—  17.  What  shall  be  stated  in  the  return  of  the 

Penalty  for  so  doing,  etc.  writ ; 

a  Accessories  beibre  the  fltct  to  capital  ftlo-  18.  Must  beslgned  and  sworn  to. 

niee  shall  not  be  bailed,  etc  19.  Effect  of  the  return  as 

•.  CMsens  not  to  be  sent  out  of  the  state  Ibr  20.  AcUoumment  of  cause 

crimes  committed  in  it.— Bemedy  and  21.  Beoord  of  writs,  error,  eto. 

penalty  for  so  doing.— But  fligitlTes  fktnn  22.  Fees  and  payment,  etc 

other  states  may  be   sent  out  of  the 

An  Aet  seonring  the  heneflts  of  the  writ  of  Jki6eas  eofpnt. 
[PteeMd  JMnM»y22,1811.    IWft^liMf  Jtmsl,  1811.    29  ssL  fifarf.  164.] 

(l.J  Section  \.  Be  il  enacted  hy  the  General  Attembly  of  the  State  J?^**^^  «■ 
of  OhiOf  That  if  any  person,  except  persons  convicted  of  some  crime  <©  a  writ  of 
or  offense,  for  wliich  they  stand  committed,  or  persons  committed  for 
treason  or  felony,  the  punishment  whereof  is  capital,  plainly  and  spe- 
cially expressed  in  the  warrant  of  commitment,  now  is,  or  shall  be  con- 
fined in  any  jail  of  this  state,  or  shail  be  unlawfully  deprived  of  his  or  5?^^"?JL*J» 
her  liberty,  and  shall  make  application,  either  by  him  or  herself,  or  any  2d^to  ^"*^ 
person  on  his  or  her  behalf,  to  any  one  of  the  judges  of  the  supreme  ^  ' 
court,  or  president  or  anodate  judges*  of  the  court  of  common  pleas, 
and  does  at  the  same  time  produce  to  such  judge  a  copy  of  the  com* 

1  Probate  jadges  haye  eoncnrrent  jnrisdioUon  with  other  judges  "  in  aUowing  and 
ifsning  writs  of  habw  eorput,  and  in  determining  the  ralidity  of  the  caption  and 
detentton  of  the  persons  brought  before  them  on  snoh  snits  of  habeat  eorput  f  for 
whieh  see  Probatb  Coubt,  see.  (3).    See  Code,  see.  (604). 

2  The  oiBoe  of  associate  judge  does  not  now  exist.  The  probate  judge  may  isiM 
tha  writ  of  hab€a$  oorp¥§:  see  the  preceding  note. 
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mitment,  or  cause  of  deteation  of  «ueh  petBoa;  or  if  tbe  person  so  im- 
prisoned  or  detaiiied,  is  imprisoned  or  detailed  without  any  kgU 
Mtihorityy  upon  ai^ng  the  same  appear  to  sacb  jadge  by  oath  or 
affirmation,  it  shall  be  his  doty  forthwith  to  allow  a  writ  of  Aodeow 
carpus;  which  writ  shall  be  issued  forthwith  by  the  derk  of  the  su- 
preme court,  or  court  of  common  pleas,  as  the  case  may  require,  under 
the  seal  of  the  eatitt^  whereof  ihe  person  allowhig«aoh  wtit  is  a  judge, 
directed  to  the  proper  officer,^  person  or  persons,  who  detain  such 
piiaener.^ 
Howemoatedand  (2.)  Sbo.  II.  That  it  shall  be  the  doty  of  the  efioar  or  person  to 
whom  such  writ  shall  be  directed,  to  conyey  the  person  or  persons  so 
imprisoned  or  detained,  and  named  in  such  writ,  before  the  judge  allow- 
ing the  same,  or  in  case  of  his  absence  or  disability,  before  some  other 
judge  of  the  same  court,  on  the  day  specified  in  said  writ;  and  shall 
make  due  return  of  said  writ,  together  with  the  day  and  cause  of  the 
caption  and  detention  of  such  person,  according  to  the  command 
thereof.' 
PRwaedinfioftb*  (3.^  Seo.  HI.  That  when  the  eaid  jud@e  shall  have  examined  intc 
jodesjn  ntarn  ^^  cause  of  Caption  and  detentioii  of  the  person  so  brought  before  him 
and  shall  be  satisfied  that  the  person  is  unlawMly  imprisoned  or  de- 
tained, he  shall  forthwith  disohai^  auo^  prisoner  ^m  said  confine- 
ment. And  in  case  the  person  or  persons  applying  for  said  writ  shall 
be  confined  or  detained  in  a  l^;al  manner,  on  a  charge  of  haying  eom<* 
mitted  ai^  crime  or  o'ffense,  the  said  judge  shall,  at  his  discretion, 
oommit,  dnoharge  or  let  to  bail,  such  person  or  peroons ;  and  if  die  said 
jadge  shall  deem  the  offense  baolable,  on  the  principles  of  law,  he  shall 
cause  the  person  charged,  as  aforesidd,  to  enter  into  recognisance,  with 
one  or  more  sufficient  securities,  in  such  sum  as  the  judge  shall  think 
reasonable,  the  circumstances  of  the  prisoner,  and  iSie  nature  of  the 
offanee  cha^rged,  considered,  conditioned  for  lus  appearance  at  the  next 
court,  where  the  offense  is  properly  coenizable ;  and  said  judge  shall 
certify  his  proceedings,  tosher  with  the  recognizance,  forthwith,  to 
the  proper  court;  and  ^  we  person  or  persons  charged  as  aforesaid, 
shall  fail  to  enter  into  such  recognizance,  he  or  they  shall  be  commit- 
ted to  prison  by  such  judge. 
Penalty  tnr  diM-  (4.^  Seo.  I  Y  .  That  if  any  person  to  whom  such  writ  of  haheas  cor- 
b^ng  the  writ.  ^^  g^^|j  ^^  directed  as  aforesaid,  shall  neglect  or  refuse  to  obey,  or 
make  return  of  the  same,  according  to  the  command  thereof,  or  shall 
make  a  false  return  of  said  writ ;  or  upon  demand  made  by  ihe  prisoner, 
or  any  person  on  his  or  her  behalf,  shall  reAise  to  dcHver  to  the  person 
demancUng,  witiiin  six  hours  after  the  demand  thereof,  a  true  copy  of 
the  warrant  or  commitment  and  detainer  of  such  prisoner ;  eyery  person 
so  offending  shall,  for  the  first  offense,  fori^it  to  the  party  aggrieyed 
the  sum  of  two  hundred  dollars;  and  for  the  second  offense,  four  hun- 
dred dollars ;  and  shall,  if  an  officer,  be  incapable  to  hold  his  said  office. 
Peniatariipon  (6.)  Sec.  V.    That  if  any  clerk  of  the  supreme  court,  or  court  of 

toteM  fhtf^mf  common  pleas,  shall  ref^e  to  issue  such  writ,  after  allowance  and  de- 
mand made  as  afbresaid,  he  shall  forfbit  to  the  party  aggrieyed,  the  sum 
of  fiye  hundred  dollars. 

(6.)  Sec.  VI.  That  any  person  who  shall  be  set  at  lai^  upon  any 
Juweas  corpusj  shall  not  be  again  imprisoned  for  the  same  onense,  unless 
by  the  legal  order  or  process  of  the  court  idierein  he  or  she  shall  be 

1  Afl  to  the  mode  of  naming  the  person  imprisoned,  and  the  person  holding  the 
-trisoner  in  costody,  see  seotions  (12),  (15),  and  (16)  of  this  Chapter. 

i  For  the  form  of  the  writ  in  certain  oases,  see  section  (12)  of  this  Chi^pter. 

SSee  Author,  m  to  the  retnm,  eto.,  seotions  (17),  (18),  and  (19)  of  this  Chaptv. 


Persons  enlarged 
vpon  the  writ  not 
to  be  again  im* 
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bound  by  recognisance  to  aj^pear,  or  other  court  having  jurisdiction  of  priMMd  tnr  mum 
tiie  caixse  or  offense.    And  if  any  person  shall  knowingly,  contrary  to  ***°^ 
this  act,  recommit  or  imprison,  or  cause  to  be  recommitted  or  impris-  PwiJtyfbr  agaiB 
oned,  for  the  same  offense,  or  pretended  offense,  any  person  so  set  at  ^J^JSiS!^* 
large,  or  shall  knowingly  aid  or  assist  therein,  he  shall  forfeit  to  the 
party  i^^grieyed,  five  hundred  dollars,  any  colorable  pretense  or  varia- 
tion in  the  warrant  or  commitment,  notwithstanding.^ 

(7.)  Sec.  VII.     That  if  any  person  of  this  state  shall  be  committed  J?*^!S|LP***  *® 
to  prison,  or  in  custody  of  any  officer,  for  any  criminal  matter,  such  cngtodyofmn^ 
prisoner  shall  not  be  removed  therefrom  into  the  custody  of  any  other  SSaiTSS?**'* 
officer,  unless  by  legal  process,  or  where  the  prisoner  shall  be  delivered 
to  some  inferior  officer  to  carry  to  jail,  or  shall,  by  order  of  the  proper 
court,  be  removed  from  one  place  to  another  within  ihe  state,  for  trial, 
or  in  case  of  fire,  infection  or  other  necessity.    And  if  any  person,  after  Penaitj  tnr  m  do- 
sueh  commitment,  shall  make  out,  or  siffn  or  countersign,  any  warrant  *"**  ^^ 
for  such  removal,  contrary  to  this  act,  he  or  she  shall,  fbr  every  such 
offense,  forfeit  to  the  Ptniy  aggrieved  five  hundred  dollars. 

(8.)  Sec.  VIII.     That  when  any  person  shall  appear  to  be  commit-  ^^J'JJJ**  ****• 
ted  by  any  judge,  or  justice,  and  charged  as  accessory  before  the  fkct,  to  &ioDiM  SiSf^ 
any  felony,  the  punishment  whereof  is  capital,  which  felony  shall  be  ^»^>«*^«to- 
plainly  and  specially  charged  in  the  warrant  of  commitment,  such  per- 
son shall  not  be  removed  or  bailed  by  virtue  of  this  act,  or  in  any  other 
manner  than  if  this  act  had  not  passed. 

(9.)  Sec.  IX.     That  no  citizen  of  this  state,  being  an  inhabitant  or  atixeu  not  to  be 
resident  within  the  same,  shall  be  sent  prisoner  to  any  place  whatsoever,  S^^  ^im 
out  of  this  state,  for  any  crime  or  offense  committed  within  this  state ;  committed  in  it. 
and  every  such  imprisonment  is  hereby  declared  to  be  illegal.     And  if 
any  such  citizen  shall  be  so  imprisoned,  he  may,  for  every  such  impris-  Bemedy  and  pen- 
onment,  midntain  an  action  of  false  imprisonment,  in  any  court  having  ^^*^  ^  *»Np. 
cognizance  thereof,  against  the  person  or  persons  by  whom  he  shall  be 
so  imprisoned  or  transported,  contrary  to  the  intention  of  this  act,  and 
against  any  person  who  shall  contrive,  write,  seal,  sign,-  or  countersign, 
any  writing,  for  such  imprisonment  or  transportation,  or  shall  be  aiding  or 
assisting  in  the  same  or  any  of  them,  and  shall  recover  treble  costs,  besides 
damages ;  which  damages  so  to  be  given,  shall  not  be  less  than  five 
hundred  dollars^  and  every  person  knowingly  concerned  in  any  manner 
as  aforesaid,  in  such  illegal  imprisonment  or  transportation,  contrary  to 
this  act,  and  being  thereof  lawfully  convicted,  shall  be  disabled  from 
thenceforth  to  bear  any  office  of  trust  or  profit  within  this  state:  Pro-  Bat ftigitiTM from 
vided,  that  if  any  citizen  of  this  state,  or  person  or  persons,  at  any  time  b?l£»t^5S?oftS 
resident  in  the  same,  shall  have  committed,  or  be  charged  with  having  itato. 
committed,  any  treason,  felony  or  misdemeanor,  in  any  other  part  of 
the  United  States  or  territories,  where  he  or  she  ought  to  be  tried  for 
such  offense,  he,  she  or  t^ey  may  be  sent  to  the  state  or  territory  hav- 
ing jurisdiction  of  tlie  offense.  <^ 

(10.)  Sec.  X.     That  the  penalties  in  this  act  made  recoverable,  shall  PenaitiMspediiad 
be  recovered  by  the  party  ac^eved,  his  or  her  executors  or  adminis-  JSc^JSed^Jj! 
trators,  against  the  offender,  his  or  her  executors  or  administrators,  by  **<»  of  dett. 
action  of  deht^  in  any  court  having  cognizance  of  the  same :  Provided 
that  no  person  shall  be  sued  or  molested  for  any  offense  against  this 
act,  unless  within  two  years  afler  the  time  when  such  offense  shall  have 
been  committed ;  but  if  the  party  aggrieved  shall  then  be  in  prison,  Limit^gopof  ae* 
then  within  two  years  alter  the  decease  of  the  person  imprisoned,  or  his  **°"  «»««•». 

1  Repealed  April  5,  ISM,  58  Yol.  Stat.,  62 ;  and  re-enacted  Mamh  27, 1658|  66  toL 
Stot.  19. 
}Se«  PaiOTioa— CODB,  sec.  (MS,)  (604).  C«)  Kepaaled.   SuppUed,  Snp.  887. 
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FiMdingi,  «te.  or  her  delivery  out  of  prison.  And  m  every  such  action  it  ihdU  he  lauh 
fulfor  the  defendant  to  plead  the  general  issue  and  give  the  special  matter 

Mttook effiS?^  tn  etjidence}  This  act  »iall  take  effect  and  be  in  force  from  and  after 
the  first  day  of  June  next 

An  Act  to  amend  an  act  teonring  the  benefits  of  the  writ  of  Kaheat  corpu», 
[fluiedaM<itooft^MiP«bnMfir28,1834.    82  lol.  S(a&  83.]  . 

^^SJt"***"  ^^  ^^^  ®*^*  I.  \Be  it  enacted  hy  the  General  Assembly  of  the  State 
miUD^t,?o^^^™'  of  Ohio,  That  if  any  person  shall  be  committed  to  prison,  or  be  in  cus- 
^ladhun^  tody  of  any  officer  for  any  criminal  matter,  by  virtue  of  any  warrant  or 
prisoner.  commitment  of  any  justice  of  the  peace  of  tliis  state,  having  jurisdic- 

tion of  such  criminal  matter,  such  person  shall  not  be  discharged  ftt>m 
such  imprisonment  or  custody,  by  reason  of  any  informality  or  defect 
of  such  warrant  or  commitment:  Provided,  such  warrant  or  commit- 
ment shall  show,  substantially,  a  criminal  matter  for  which  such  justice 
of  the  peace  had  jurisdiction  so  to  arrest  or  commit. 

An  Aet  ftirther  to  amend  the  act  entitled ''  an  aot  secnring  the  benefits  of  the  writ  of 
M>0a$  eorptu,"  passed  February  23, 1811. 

[iVuMd  JUraory  8, 1847.    46  vol.  S(a&  45.] 

SS?  ^rbSLt  if      (^^'L^^^*  ^'    ^^  <ynacted  hy  the  General  Assembly  of  the  State  of 

not&tLciuitody  Ohio,  That  in  case  of  confinement,  imprisonment,  or  detention,  by  any 

of  sn  offloor.         person  not  a  sheriff,  deputy  sheriff,  coroner,  jailor,  constable,  or  marshiJ 

of  this  state,  nor  a  marshal,  deputy  marshal,  or  other  like  officer  of  the 

courts  of  the  United  States,  the  writ  of  habeas  corpus  shall  be  in  the 

form  following: 

The  state  of  Ohio,  county,  ss. 

[seal.]     To  the  sheriff  of  our  several  counties,  greeting: 
We  command  you,  that  the  body  of  of 

by  of  imprisoned,  and  restrained  of  his 

liberty,  as  it  is  said,  you  take  and  have  before 

a  judge  of  our  court  or,  in  case  of  his 

absence  or  disability,  before  some  other  judge  of  the  same  court  at 

forthwith,  to  do  and  receive  what  our  said  judge  shall  then  and 
there  consider  concerning  him  in  his  bohaif ;  and  summon 

the  said  then  and  there  to  appear  before  our  said  jadge,  to 

show  the  cause  of  the  taking  and  detaining  of  the  said  and 

have  you  there  this  writ,  with  your  doings  thereon.     Witness 

at  this  day  of  in  the 

year 

How  and  where  (13.)  Seo.  EC.  Such  Writ  may  be  served  in  any  county,  by  any 
such  wi-it  eenrod.  sheriff  of  the  Same  or  any  other  county. 

aowietaroed.  (14.)  Seo.  III.    When  such  writ  shall  be  issued  by  a  court  in  ses- 

sion, if  such  court  shall  have  adjourned  when  the  same  is  returned,  it 
shall  be  returned  before  any  judge  of  the  same  court;  and  if  such  writ 
is  returned  before  one  judge,  at  a  time  when  the  court  is  in  session,  he 
may  adjourn  the  case  into  the  court,  there  to  be  heard  and  determined. 
How  person  bar-  (15)  Seo.  IV.  The  person  having  the  custody  of  the  prisoner  may, 
j!Sr*^***^ffiJ"  in  all  writs  of  habeas  corpus,  whether  issued  under  this  act,  or  the  act 
^^^  '  of  which  this  is  an  amendment,  be  designated  by  his  name  of  office, 

if  he  have  any,  or  by  his  own  name ',  or,  if  both  such  names  are  an 
known  or  uncertain,  ne  may  be  described  by  an  assumed  appellation 

1  See  Pbaotiok— CoDiy  sees.  (005,)  (604). 
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and  any  one  wlio  is  served  with  the  writ,  shall  be  deemed  the  person 
intended  thereby. 

(16.)  Sbo.  V.     The  person  to  be  produced  shall  be  designated  by  S^JgJStS."^ 
his  name,  if  known,  and  if  that  is  unknown,  or  uncertain,  he  may  bo     ^^^ 
described  in  any  other  way  so  as  to  make  known  who  is  intended. 

(17.)  Seo.  VI.     In  cases,  other  than  those  provided  for  by  the  first  JJ^'^w^ 
section  of  this  act,  the  person  who  makes  the  return  shall  state  therein,  of  tiiewnt. 
and  in  the  cases  provided  for  in  this  act,  the  person  in  whose  custody 
the  prisoner  shall  be  found  shall  state,  in  writing,  to  the  court  or  judge 
before  whom  the  writ  is  returnable,  plainly  and  unequivocally — 

First. — ^Whether  he  has,  or  has  not,  the  party  in  his  custody  or  power, 
or  under  restraint. 

Secondly. — If  he  has  the  party  in  his  custody  or  power,  or  under 
restraint,  he  shall  set  forth,  at  large,  the  authority,  and  the  true  an^ 
whole  cause  of  such  imprisonment  and  restraint,  with  a  copy  of  the 
writ,  warrant  or  other  process,  if  any,  upon  which  the  party  is  detained: 
and, 

Thirdly. — ^If  he  has  had  the  party  in  his  custody  or  power,  or  under 
restraint,  and  has  transferred  such  custody  or  restraint  to  another,  he 
shall  state,  particularly,  to  whom,  at  what  time,  for  what  cause,  and  by 
what  authority  such  tnuisfer  was  made. 

(18.)  Seo.  YII.    The  return  or  statement  shall  be  signed  by  the  j|^  ^  <JiB>Md 
person  making  it ;  and  it  shall  also  be  sworn  to  by  him,  unless  he  is  a       "^^^ 
sworn  public  officer,  and  shall  make  the  return  in  hb  official  capacity. 

(19.)  Sec.  VIII.    That  upon  the  return  of  any  writ  of  habeas  carj^^  w^  of  tiie  ». 
issued  as  aforesaid,  if  it  shall  appear  that  the  person  detained  or  im-         **  •▼Wmo^ 
prisoned  is  in  custody  under  any  warrant  or  commitment  in  pursuance 
of  law,  the  return  shall  be  considered  as  prima  facie  evidence  of  the 
cause  of  detention;  but  if  the  person  so  imprboned  or  detained  is  re- 
strained of  liberty  by  any  alleged  private  authority,  the  return  of  said 
writ  shall  be  considered  only  as  a  plea  of  the  facts  therein  set  forth,  and 
the  party  claiming  the  custody  shall  be  held  to  make  proof  of  such 
facts ;  and  upon  the  final  disposition  of  any  case  arising  upon  a  writ  of  ^^^'^^ 
habeoi  corpus,  the  court  or  judge  determining  the  same  shall  make  such 
order  as  to  costs  as  the  case  may  require. 

(20.)  Sso.  IX.     That  when  any  writ  of  habeas  corpui  shall  have  A4|oanuMnt«r 
been  allowed,  the  court  or  judge  to  which  the  same  shall  be  returned,  ^^"^ 
or  into  which  it  shall  be  adjourned,  shall,  for  good  cause  shown,  con- 
tinue the  said  cause,  and  shall  make  order  for  the  safe  keeping  of  the 
person  imprisoned  or  detained,  as  the  nature  of  the  case  may  require.  ^ 

(21.)  Seo.  X.     That  the  proceedings  upon  any  writ  of  habeas  corpus  B«eord  of  writs) 
shall  lie  recorded  by  the  clerks,  respectively,  and  may  be  reviewed,  and  *'^»**®* 
vorits  of  error  and  certiorari^  as  in  other  cases  now  provided  by  law. 

(22.)  Seo.  XI.  That  the  associate  judges  of  the  court  of  common  i^wMidiMtTinMt 
pleas  of  the  several  counties  in  this  state,  shall  he  alUnoed  the  sum  of  two  *^ 
dollars  for  every  allowance  of  the  writ  of  habeas  corpus,  and  the  hearing 
and  determining  of  the  case  upon  the  return  of  such  writ,  which  sum,^  to- 
gether with  the  fees  of  the  clerk,  sheriff,  and  witnesses  in  the  case,  shall 
be  taxed  by  such  associate  judge,  on  his  return  of  his  proceedings  on 
such  writ,  and  the  same  when  the  person  brought  before  such  judge,  on 
such  writ,  was  in  custody  by  virtue  of  the  proceedings  in  any  case  in 
which  such  person  is  ch^ged  or  attempted  to  be  charged  with  the  com- 

1  B«pealed  April  5, 1856,  53  t.  Stot  62,  and  re-enaoted  March  27, 1868;  65  y.  SUt. 
19. 
SSee  PsAOTiOT— CoDB,  160.  (530),  (605). 
8Th«  probate  Jadge  takes  the  place  of  aModate  Judge. 
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Bussion  of  any  criminal  offense,  and  when  such  person  shall  either  be 
held  to  bail,  or  shall  be  remanded  to  cnstody,  bj  such  jud^e,  shall  be 
taxed  and  collected  as  a  part  of  the  original  costs  in  such  case ;  but 
when  such  person  shall  be  wholly  discharged  by  such  judge,  such  costs 
shall  be  taxed  to  the  state  and  paid  out  of  the  county  treasury  of  the 
proper  county,  upon  the  order  of  the  county  auditor;  but  where  such 
person  was  in  custody  by  virtue  or  under  color  of  proceedings  in  any 
civil  case,  such  costs  shall  be  taxed  against  the  party  at  whose  instance 
such  person  was  so  in  custody  in  case  he  shall  be  discharged,  but  against 
such  person  so  in  custody  in  case  he  shall  be  remanded  to  custody :  Pro- 
vided, that  no  person  or  officer  shall  have  the  right  to  demand  the  pay- 
ment, in  advance,  of  any  fees  which  such  person  or  officer  may  be  entitled 
to  by  virtue  of  such  proceedings  on  habeat  corpuSy  when  such  writ  shall 
have  been  issued  or  demanded  for  the  discharge  firom  custody  of  any 
person  confined  under  color  of  proceedings  in  any  criminal  case. 

NOTE  OF  DECISIONS : 

TIm  privilege  of  the  noU  ef  hah^M  oofpw  it  leoured  to  eveiy  ^tUen  by  the  lUktfenel 
and  state  oonstitutioos,  and  can  only  be  suspended  or  withheld,  in  case  of  rebellion 
or  inrasion,  when  the  pnblio  safety  may  require  it.  Exparte  OolHer,  6  OUo  St. 
Bep.  ^. 

The  state  oonrts  and  judges  have  jnrisdietion  to  hear  and  Astermine  all  qnectio&t 
of  imprisonment,  withomt  regard  to  the  power  whioh  imposes  it,  or  the  prooeas  by 
which  the  captive  is  held.    lb,  55. 

A  kaheat  wrvm  can  n6t  be  need  ae  a  sttmraary  prooets  to  review  or  revise  errors  of 
inegolaritieB  m  the  sentence'  of  a  court  of  oompetent  jnrisdietaoii,  ImprisoameBt 
under  a  sentence,  can  not  be  nnlawfol,  unless  the  sentence  is  an  absolnte  nullity.  If 
olearly  unauthorised  and  void,  relief  firom  imprisonment  may  be  obtained  by  hakem 
eoTpw;  if  voidable,  a  writ  of  error  is  the  appropriate  remedy*  Saepartt  Shaw,  7  OUo 
St.  Bep.  81. 

Where  the  copy  of  the  sentence  under  whioh  the  warden  of  the  penitentiary  holds 
a  prisoner,  purports  to  be  a  sentence  for  one  year,  for  horse  stealing  (the  law  requir- 
ing a  sentenee  for  such  offonse,  for  a  period  not  less  than  three  years) :  held,  that  Ae 
sentence,  aithovgh  erroneous,  is  not  void,  and  therefore  affords  no  ground  for  dis* 
eharge  on  kabta$  earput.    lb.  81. 

The  allowance  of  writs  of  luibeat  oorput  by  the  supreme  court  in  term  time,  rests  in 
sound  legal  discretion ;  and  as  parties  may,  in  general,  have  relief  by  application  to 
oommon  pleas  and  probate  judges,  with  less  delay  and  inoonyeaienee,  tiiat  court  does 
not  deem  it  proper,  unless  under  very  peculiar  circumstances,  to  put  aside  the  regular 
business  of  tne  court  for  the  purpose  of  entertaining  applications  of  this  kind.   lb.  81. 

Where  a  court  of  general  jurisdiction,  and  legaUy  competent  to  determine  its  own 
jarisdiotion,  has  acquired  jurisdiction,  de  /aoto,  over  person  or  subject  matter,  it  is  a 
rale,  founded  upon  comity  between  judicial  tribunals,  that  no  other  court  will  inter- 
fere with,  or  seek  to  arrest  the  action  of  the  court  in  which,  and  while,  the  case  is 
still  pending  and  undetermined.  J^cporte  Bmhnell  and  Langtton  et  aL,  8  Ohio  St 
Bm>.599. 

According  to  this  rule,  it  is  legally  incompetent  for  the  supreme  court  of  Ohio  to 
withdraw,  by  writ  of  kdbeaa  eorput,  persons  in  the  custody  of  the  district  court  of  the 
United  States,  charged  with  the  violation  of  an  act  of  congress,  while  the  proceed* 
faigs  against  them  are  pending  and  undetermined,  and  discharge  them  on  the  ground 
that  the  aot  of  congress,  upon  wiiloh  the  indictment  was  based,  is  unoonstitntional  and 
void.    lb,  599. 

Where,  on  the  preliminaiy  application  for  a  writ  of  habeas  eorwu,  it  appears  to  the 
court,  flrom  the  showing  of  tiie  applicants,  that,  should  the  writ  be  issued  and  they  be 
withdrawn  from  the  custody  claimed  by  them  to  be  illegal,  Uie  oourt  granting  the 
writ  would,  after  hearing,  remand  them  to  the  custody  from  which  they  would  thus  be 
withdrawn,  the  application  for  the  writ  will  be  revised.    /(,  599. 

In  a  proceeding  upon  habeas  corpwt,  instituted  by  the  father  of  aa  inCsnt  ehild, 
against  the  mother,  wno  is  living  in  a  state  of  separation,  to  obtain  its  custody,  it  is 
error  to  ngect  eyidenoe  offered  by  him,  either  in  tne  first  instance,  or  by  way  of  reply 
to  eridence  of  qualification  on  her  part,  to  show  her  unfitness  to  have  the  custody  of 
the  child.     OUkwUer  v.  Doden,  4  Ohio  St.  Rep.  616. 

In  such  a  controversy  for  the  custody  of  a  child,  incapable  of  electing  for  itself,  the 
order  of  the  oourt  should  be  made  with  a  single  reference  to  its  best  interests.  Neither 
of  the  parents  has  any  rights  that  can  be  made  to  conflict  with  the  welfare  of  the 
cfaUd.    /6.616, 
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CHAPTER  53. 

HEDGES. 

An  Act  for  the  enoooragement  And  protection  of  lire  fenoe. 
[Pomtd  and  took  ^401  March  5, 1935,    88  mL  fitoi.  28.] 

(1^  Section  I.  Beit  enacted  by  ike  Omercd  AmenMy  of  the  SMe  Aft^toproi«* 
^f  Ohioy  That  whenever  any  owner  or  owners,  occupier  or  occupiers,  of  te^^M^i^ 
any  land  or  lands,  bordering  upon  any  public  roaa  or  highway,  except  \J^j^  J£ 
a  stareet  or  alley,  in  a  town  or  village,  or  through  which  any  public  road 
or  highway  may  pass,  may  wish  to  plant  and  cultivate  any  hedge  or 
live  fence,  along  we  margin  of  his,  her  or  their  land,  it  shall  be  lawftd 
for  any  such  person  or  persons,  to  set  or  plant  any  sudi  hedge  or  live 
fence,  precisely  on  the  Ime  of  the  road  or  public  highway;  and  also  to 
place  on  the  margin  of  such  road,  a  protection  fence,  not  to  occupy  more 
than  six  feet  of  the  margin  or  edge  of  such  road.  And  such  protectioB 
fbnce,  when  placed  opposite  any  live  fenoe  or  hedoe  actually  set  <» 
planted,  shall  be  permitted  by  the  supervisors  and  all  other  persons,  to 
remain  for  the  term  of  seven  years:  Provided,  that  ik%  trustees  of  any 
township  may  grant  permission,  in  writing,  to  the  owner  or  owners  or 
any  hed^  or  live  fenoe,  to  continue  such  protection  fenoe,  any  term  of 
time  which  ihey  may  deem  necessary.  CI 


CHAPTER  54. 

HOUSES  OF  BEFnGS.ft 

•BOnOV  BXOTXOV 

1.  (^  ooonelb  mj  «fteUiah  hoofeof  roAise)  18,  U.  Statemtnt  to  eeoenqMuiy  the  oonnirft- 

— SsbMtiptloiu.  ment. 

2.  Board  of  directors ;  their  eppoi]itineiit,ete.;   15.  Term  of  oommitment.^— Me^iMr  of  employ* 
8.  — Tbeir  powtn  end  dutiee.  meat ;  epprentioaelilp. 

i.  Tax.  16.  CuicelUtion  of  IndentiirM. 

6.  Visitation.  17.  Inmates  escaping. 

6, 7, 8, 9.  What  Inflate  to  be  reorited  at  In-  18.  Sxpsases,  bow  paid. 

matss.  19.  Betum  of  writ  of  Ao&eas  ooijm  la  eertals 
10.  Trialof  taattt^tirorfaBee.  oaeee. 

U.  Oommitment  pending  an  aeeasatioa.  80.  InfluUs  wi«Bgftill7  committed. 

U.  Disposition  of  Influits  when  hoose  k  fbU.  81.  Bale  of  real  estate. 

88.  SoUs. 

An  Aet  to  aiithoriM  tM  eetabUihment  of  homaf  of  refago* 
[AMSS<4pr«  18,  ami  loot  #101 11^1,1857.    M  sol.  fiM.  188.) 

(1.^  Secttion  I.  Beit  enacted  hy  the  General  Auembly  of  the  StcUe  JubSShoSisS 
of  Ohioy  That  the  city  council  of  anv  city,  in  or  for  which  a  house  of  refege; 
refuge  is  not  already  established,  shall  have  power  to  erect  and  estab- 
lish, either  within  the  city  or  within  the  county  in  which  such  city  may  be 
situated,  a  house  of  refuge ;  and  for  such  purpose  may  levy  a  tax  for  the 
purchase  of  any  real  estate  that  may  be  deemed  necessary,  and  for  the 
erection  of  suitable  buildings  thereon ;  and  if  it  shall  be  deemed  advis- 

U)  See  Sap.  160.         (b)  See  Sap.  IB8. 
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able  to  provide  buildinss  for  the  aooommodation  of  both  males  and 
females,  such  buildings  shall  be  at  least  one  fourth  of  a  mile  apart,  and 
be  managed  by  separate  boards  of  directors.  But  the  city  council  shall 
not  proceed  to  purchase  lands  or  to  erect  any  house  of  refuge  until 
fifty  individuals  shall  have  subscribed  toward  the  building  and  support 
of  such  house  of  refuse,  either  twenty-five  dollars  for  life  membership 
or  five  dollars  annually  for  seven  years,  and  such  annual  subscribers 
who  have  paid  up  their  subscriptions  shall  then  be  entitled  to  life  mem- 
bership. And  similar  subscriptions  may  from  time  to  time  be  received 
by  the  directors  of  any  house  of  refuge,  toward  its  maintainance  and 

-Snbwripfcioitf.  support;  and  they  shall  have  power  to  collect  any  subscriptions  hereto- 
fore made  for  the  use  and  benefit  of  any  such  institutions:  and  this  act 
shall  not  disturb  any  rights  and  privileges  enjoyed  by  subscribers  to  a 
house  of  refuge  under  any  former  act 

BoMd  of  diraet-      (2.)  Seo.  U.     Any  house  of  re^ige  already  established,  or  that  may 

oMD?^^^**^^  hereafter  be  established,  shall  be  under  the  direction  and  control  of  a 
board  of  directors,  consisting  of  nine  members — three  appointed  by 
the  city  council,  two  by  the  court  .of  common  pleas,  and  two  by  the 
superior  court  of  the  county  in  which  such  house  of  refoge  may  be  sit- 
uated; and  in  counties  in  which  there  is  no  superior  court,  the  city 
council  shall  appoint  five  directors,  and  the  seven  members  so  appointed 
shall,  by  advertisement  for  six  days  in  two  daily  papers,  or  by  notice 
through  the  post  office  of  the  city  where  such  house  of  reftige  may  be 
situated,  call  a  meeting  of  the  subscribers  to  such  house  of  refuge  for 
the  appointment  of  two  directors :  and  in  case  the  subscribers  &il  to 
appoint,  the  directors  already  appointed  shall,  after  taking  an  oath  of 
office  before  the  mayor,  organixe  and  appoint  two  directors.  The  di- 
rectors shall  hold  their  offices  for  three  years,  and  until  their  successors 
are  chosen  and  qualified.  Vacancies  which  may  happen  by  death,  res- 
ignation or  otherwise,  in  the  board,  shall  be  filled  bv  Uie  remaining 
members,  and  in  case  the  city  or  subscribers  fdl  to  nil  any  place  va- 
cated by  the  termination  of  any  appointment  within  one  month  there- 
after, such  vacancies  shall  be  filled  by  the  board.  Any  director  of  a 
house  of  refuge  now  in  office  shall  continue  in  office  till  the  expira- 
tion of  their  respective  appointments,  and  until  their  successors  are 
chosen  and  qualined. 

Ti^iiowen  tad  (3.)  Sec.  III.  A  majority  of  the  whole  number  of  directors  shall 
have  power  to  suspend  or  remove  from  office  any  one  of  their  own  num- 
ber, for  misconduct  in  office;  and  may  at  any  time  remove  from  office 
any  one  of  their  own  number  for  misconduct  A  majority  of  the  board 
shall  be  a  quorum ;  they  shall  have  power  to  appoint  a  president  and 
treasurer,  and  employ  such  clerks  and  officers  as  are  needful,  and  fix 
their  salaries;  and  make  contracts  for  supplies,  improvements  and  labor 
of  inmates;  and  to  make,  establish  and  enforce  rules  and  regulations 
for  the  government  and  control  of  such  house  of  refuse,  its  officers  and 
inmates,  and  the  government  of  the  board.  But  such  rules  and  r^u- 
lations  shall  not  be  in  force  until  approved  by  the  court  of  common 
pleas  of  the  county,  the  mayor  of  the  city,  and,  if  there  be  a  superior 
court  in  such  county,  by  the  superior  court  of  the  county.  The  ap- 
proval of  the  mayor  shall  be  evidenced  by  his  official  signature ;  and 
that  of  the  courts  by  an  entry  on  their  journal.  They  shall  make 
yearly  report  to  the  legislature  of  the  state  of  Ohio,  and  the  city  coun- 
cil, of  the  fiscal  affairs,  the  management,  condition  and  infiuence  oi 
such  house  of  refuge,  with  statistics  of  the  age,  nativity,  cause  of  com  • 
mitment,  progress  and  disposal  of  all  infants  under  their  care;  and 
severally  they  may  do  whatever  the  interest  of  such  house  of  refuge 
may  require:  Provided,  that  it  conflicts  with  no  existing  law  of  & 


Digitized  by 


Google 


54.]  HOUSES  OF  RSFireE.  669 

state  of  Ohio,  or  ordinance  of  the  city  in  which  such  house  may  he 
situated. 

(4.)  Sec.  IY.  The  city  council  shall  cause  to  he  levied  and  col-  T^ac 
letted,  annually,  a  tax  sufficient  to  raise  such  sum  as  ihe  board  of  di- 
rectors of  any  house  may  certify  to  be  necessary  for  the  maintainance 
and  support  of  such  house  of  refhge,  not  exceeding  in  any  one  year 
three  fourths  of  a  mill  on  the  dollar  of  taxable  property;  and  the 
money  so  raised  shall  be  held  by  the  city  treasurer,  subject  to  the  drafts 
of  the  board  of  directors,  in  such  manner  as  the  board  may  by  rules 
proyide ;  and  the  city  alone  shall  be  liable  for  the  debts  of  such  house 
of  refuge;  but  no  tax  shall  ever  be  levied  on  any  property  owned  or 
held  for  the  use  and  benefit  of  such  institution ;  and  the  city  treasurer 
shall  not  be  entitled  to  any  extra  fee  or  salary  for  the  keeping  and  dis- 
bursement of  any  funds  for  a  house  of  refVige.  a 

(5.)  Sbo.  Y.  The  general  assembly  of  Ohio,  by  a  committee,  the  YMt^tkn. 
city  council,  by  a  committee,  the  mayor  of  the  city,  the  judges  of  the 
court  of  common  pleas  and  superior  court,  the  grand  jury  of  the  county, 
and  the  judges  of  the  supreme  eourt  of  Ohio,  may,  at  any  time,  visit 
and  inspect  any  house  of  refuge,  and  examine  the  nooks  and  accounts 
of  the  same. 

(6.)  Sec.  YI.     It  shall  be  lawful  for  the  board  of  directors  of  any  what  iniknto  * 
house  of  refuge,  at  their  discretion,  to  receive  into  their  care  and  guar-  **  "«^^«*  •■  *" 
dianship,  infants  under  the  age  of  sixteen  years,  committed  to  their 
custody  in  either  of  the  following  modes,  to-wit: 

1.  Lifants  committed  by  any  justice  of  the  peace  within  the  county, 
by  the  mayor  of  the  city,  the  judge  of  the  police  or  other  municipal 
court,  any  judge  of  the  court  of  common  pleas  of  the  county,  the  pro- 
bate judge  of  the  county,  and  in  those  counties  in  which  there  may  be 
a  superior  court,  by  any  judge  of  such  superior  court,  on  the  complaint 
and  due  proof  thereof  by  the  parent,  guardian,  or  next  friend  of  such 
infant,  that,  by  reason  of  incorrigible  or  vicious  conduct,  such  infant 
has  rendered  his  or  her  control  beyond  the  power  of  such  parent,  guar- 
dian, or  next  friend,  and  made  it  manifestly  requisite  that,  from  regard 
to  the  future  wel&re  of  such  infiwt,  and  for  the  protection  of  society, 
he  or  she  should  be  placed  under  the  guardianship  of  the  board  of  di- 
rectors of  such  house  of  refWe. 

2.  In^Euits  committed  by  the  authorities  aforesaid,  where  complaint  i 
and  due  proof  have  been  made  that  such  infant  is  a  proper  subject  for 
the  guardianship  of  the  directors  of  a  house  of  refuge,  in  consequence 
of  vagrancy,  or  of  incorrigible  or  vicious  conduct,  and  that  from  the 
moral  depravity,  or  otherwise,  of  the  pafent  of  guardian,  or  next  friend, 
in  whose  custody  such  infant  may  be,  such  parent,  guardian,  or  next 
friend,  is  incapable  or  unwilling  to  exercise  the  proper  care  and  disci- 
pline over  such  incorrigible  or  vicious  infant. 

3.  Infants  who  are  destitute  of  a  suitable  home  and  of  adequate  i 
means  of  obtaining  an  honest  living,  or  who  are  in  danger  of  being 
brought  up  to  lead  an  idle  and  immoral  life,  may  be  committed  to  the 
guardianship  of  the  directors  of  a  house  of  refuge,  by  the  trustees  of 
any  township  within  the  county  in  which  such  house  may  be  situated, 
or  by  the  mother,  when  the  father  is  dead,  or  has  abandoned  his  fam- 
ily, or  does  not  provide  for  their  support,  or  who  is  an  habitual 
drunkard. 

(7.)  Sbo.  YII.  Any  infant  under  the  age  of  sixteen  years  who 
shall,  under  existing  laws,  or  those  hereafler  enacted,  be  liable  to  con- 
finement in  the  jaU  of  any  county  in  which  a  house  of  refuge  may  be 
situated,  or  in  the  penitentiary  of  the  state  of  Ohio  from  any  such 
oounty,  may,  at  the  discretion  of  the  court,  or  magistrate  giving  sen- 

(a)  Modified.    Sup.  779. 
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tenoe,  be  placed  in  sooli  house  of  refiige  oalil  of  legal  «ge,  uai» 
the  exolusiye  control  and  goardiansbip  of  the  directors  of  such 
iiOQse. 

(8.)  Seo.  YIII.  If  any  accasation  of  the  oommiflsion  of  any  ctisie 
shall  he  made  against  any  in&nt  under  the  age  of  sixteen  years,  be&m 
any  grand  jury  of  the  county  in  whic^  saoh  house  of  refuge  loay  be 
situiuted,  and  the  charge  appears  to  be  mppitfted  by  evidence  sufficient 
to  put  the  accused  upon  a  trial,  the  grand  jurors  Biay,  in  their  dipore- 
tion,  instead  of  finding  an  indictment  against  iha  aocused,  return  to  the 
court  thaJt  it  i^^pears  to  them  that  the  accused  is  a  suitable  per- 
son to  be  commilted  to  the  guvdianship  of  the  directors  of  the 
house  of  refuge,  and  the  eourt  ahall  iheBSupon  order  iuc^  com- 
mitment. 

(9.)  Seo.  IX.  If  any  iufant  under  the  a^  of  sixteen  yeara  diall  be 
arraigned  for  trial  in  any  court  having  enininal  jurisdiction  in  any 
county  in  which  a  house  of  re^ige  may  be  situated,  on  a  charge  of  any 
criminal  violation  of  any  hiw  of  this  state,  or  ordinance  of  the  city, 
the  judge  may,  with  the  consent  of  tibe  aooosed,  arrest,  at  any  stage  ^ 
the  cause,  any  further  proceedings  on  the  part  of  the  prosecution,  and 
commit  the  accused  to  the  guardia:nship  of  the  directors  of  the  house 
of  refuge. 
Trial  of  inftuti  (10.)  Seo.  X.  AU  infimts  under  the  age  of  sixteen  years  who  may 
for  crimes.  ^  accuscd  of  any  offense  puniahable  by  imprisonment,  in  any  county 

in  which  a  house  of  reAige  may  be  sitoated,  shall  be  entitled  to  a  pn- 
vato  examination  and  tarifu,  to  wbidli  oply  the  partiee  to  the  case  shall 
be  admitted,  unless  one  of  the  parents,  the  guardian,  or  other  legal  rep- 
resentative, demand  a  public  trial,  in  which  case  all  proceedings  shidl 
be  in  the  usual  form. 
Commitment  (H)  Sec.  XI.    All  iufiuits  under  the  age  of  sixteen  years  who  may 

pegdbig  an  moo-  j^^  committed,  in  any  county  in  which  a  house  of  refuge  may  be  sita- 
ated,  for  trial,  or  as  a  witness,  shall  be  plaeed  in  the  house  of  refugii, 
subject  to  the  order  of  the  court  making  suoh  commitment,  and  in  no 
ease  in  the  county  jail. 
Diqxwition  of  in-      (12.^  Ssa  XU.    If,  at  any  time,  anv  house  of  refoge  shall  have  as 
fentewhen  hoiue  many  infants  under  its  charge  as  can  be  conveniently  accommodated 
therein,  or  as  many  as  the  fiinds  of  the  houae  are  adeq[uate  to  maintain, 
the  directors  shall  not  be  required  to  receive  other  infants,  but  shall 
order  their  chief  officer  to  return  that  fact  to  any  magistarate,  court  or 
person  authoriced  to  execute  a  commitm^t,  who  shall  send  an  in&nt 
to  the  house;  and  thereupon  the  case  of  such  infant  shall  be  disposed 
of  as  if  this  law  had  not  been  enacted,  and  as  if  no  proceedings  had 
taken  place  under  it. 
statement  to  ao-      (13.)  Seg.  XIII.     In  all  casos  wherc  an  infiint  is  committed  to  the 
mSSSi*^*^™"  instruction  and  discipline  of  a  house  of  refuge,  under  the  ^ardianship 
of  the  directors  thereof,  the  person  executing  such  oopimitment  shall, 
at  the  same  time,  furnish  to  the  directors  jor  officers  of  such  house  of 
refuge  a  true  statement,  in  writing,  of  the  age  of  such  infant,  and  the 
reason  for  executing  such  commitment;  and  until  such  commitment  is 
finished,  the  directors  or  officers  aforesaid  may  decline  receiving  such 
in&nt. 
saui.  (14.)  Seo.  XIY,    In  all  cases  where  the  commitment  is  executed 

by  any  official  person  whose  proceedings  are  usually  evidenced  by  a 
record,  or  where  the  occasion  of  the  commitment  is  a  criminal  charge 
agunst  the  infant,  no  other  record  shall  be  made,  unless  demanded  by 
the  infant,  or  his  parent,  or  guardian,  than  that,  in  substance,  such  in* 
&nt  (naming  him),  who,  on  a  day  therein  named,  was  of  the  age  of -^ 
years,  having  been  brought  before  such  court  or  officer,  and  the  court 
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6f  officer  having  afoertwned  by  iha  testiBumy  of  the  witneMes  tiberein 
named,  was  a  suitable  person  to  be  committed  to  the  discipline  and  in- 
fftraction  of  the  house  of  refuge,  under  the  guardianship  of  the  direct- 
ors thereof,  such  in£uit  was  so  committed,  and  deliyered  to  the  charge 
of  such  directors. 

SL5.)  Sio.  XY.  No  oommkment  of  an  infimt  to  a  house  of  reftige  T«nii  or  ooaamit* 
1  lie  for  a  shorter  period  than  till  such  in&nt  shall  be  reformed  or  "^^ 
attain  the  age  of  majority,  except  in  case  of  infknts  committed  to  await 
their  trial,  or  as  witnesses,  and  except  in  such  oases  as  the  directors 
may,  by  their  general  rules,  provide;  b«t  any  infknt,  by  whomsoever 
committed,  or  for  whatever  cause  committed,  may  at  Miy  time  be  dis- 
oharged  upon  the  order  of  the  board  o£  direotors,  duly  entered  upon 
iheir  minutes.  The  directors  shall  have  ^wer  to  place  such  infants 
committed  to  their  care,  during  their  minority,  at  such  employment,  for  Mmumt  ct  «a 
•ecount  of  the  tnstitqtion  or  otherwise,  and  cause  them  to  be  instructed  £SSSdAtpw^ 
in  such  branches  of  useful  knowledge  ae  may  be  suitable  to  their  years 
and  capacities;  and  thev  shall  have  power,  at  their  discretion,  to  bind 
out  the  said  infants,  with  their  consent,  as  apprentices  during  their  mi- 
nority, to  sudi  persons,  and  at  such  places,  to  learn  such  proper  trades 
and  employments,  as  in  their  judgment  wiU  be  most  oondncive  to  their 
reformation  and  amendment,  and  as  will  tend  to  the  future  benefit  and 
advantage  of  such  in&nts;  and  ^  directors  shall,  for  such  purpose^ 
have  power  to  appoint  a  oommittee  of  one,  or  more,  of  their  own  num- 
ber, with  power  to  ezeeute  and  deliver,  on  behalf  of  the  board,  indent- 
ures of  apprenticeship  for  any  infant  in  such  institution  whom  they  vav 
deem  a  proper  person  for  an  apprenticeship ;  and  such  indentures  shall 
have  the  like  force  and  eiect  as  other  indentures  of  apprentioeship  un- 
der the  laws  of  Ohio.  The  indentures  ahall  be  filed  and  kept  in  the 
office  of  such  house  of  refbge,  and  it  shall  not  be  necessary  to  file  or 
record  them  in  any  other  place  or  office. 

(16.)  Sso.  XYI.  In  case  any  infiuit  so  apprenticed  shall  prove  un-  Oiimnatfoaoffa- 
trustworthy  and  unreformed,  the  directors  may,  at  their  discretion,  per-  ^^^'"^ 
mit  such  infant  to  be  returned  to  such  house  of  refuge,  to  be  held  in 
the  same  manner  as  before  said  apprenticeship,  and  may  thereupon  or- 
der the  indentures  for  such  in&nt  to  be  canceled.  And  if,  in  the  opin- 
ion of  the  directors,  any  infimt  apprenticed  out  by  them  shall  have  an 
unsuitable  home,  or  if  the  person  to  whom  such  infant  b  indentured 
shall  become  ui^  or  inciqMble  to  properly  raise  or  take  care  of  such 
infimt,  the  directors  mav,  at  their  discretion,  return  such  infiuit  to  the 
institution  from  which  it  was  indentured. 

(17.)  8so.  XYII.  Any  fugitive  from  a  house  of  refuge,  or  a  fugi-  lamitmm^mt^ 
tive  from  apprentioeship  under  indentures  executed  by  the  dSurectors  of 
such  house  of  refuge,  may  be  arrested  and  returned  to  such  house  by 
a  sheriff  or  constable  of  any  county  in  this  state,  or  police  officer  of  tibi 
eity,  or  officer  of  such  house  of  r^ige,  on  the  written  order  of  any  two 
direotors  of  such  house,  directed  to  such  officer  or  officers;  and  any  far 
ffitive  so  arrested  by  a  sheriff,  constable,  or  police  officer,  may  be  de- 
Uvered  to  the  custody  of  such  officer  of  a  house  of  refuge  as  the  di- 
reotors may  name. 

(18.)  Seo.  XYIII.  The  expenses  of  maintaining  infants  oommitted  £g*"^  ^^ 
(0  any  house  of  reAige  by  a  court  or  magistrate  of  we  county  in  which 
such  house  of  refrige  may  be  situated,  or  by  the  police  or  other  court 
of  the  city,  for  offense  against  any  law  of  this  state,  or  for  trial,  or  as 
a  witness,  in  such  cases  shall  be  paid  by  the  county:  those  of  infants 
committed  by  township  trustees  shall  be  paid  bv  the  township,  and 
those  committed  by  parents  and  guardians,  shall  be  paid  by  them,  un- 
less in  cases  where  the  directors  shall  otherwise  determine;  such  es- 
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penses  being  according  to  rates  fixed  in  the  regolationff  of  the  hoard  of 
directors. 
Betarn  or  writ  of  (19.)  Seo.  XIX.  It  shall  be  a  sufficient  return  to  any  writ  of  ha- 
MrtSn  cmST  ^  ^****  corpus  directed  to  any  person  or  officer  inquiring  into  the  cause  of 
the  detention  of  any  infant  committed  to  a  house  of  refuge,  that  the 
infant  named  in  the  writ  was,  on  a  day  therein  named,  committed  to  the 
guardianship  of  the  directors  of  the  house  of  refuge  in  the  city  of  — — , 
by  the  person  or  officer  who  executed  the  commitment,  naming  him, 
until  such  inftnt  should  arriye  at  lesal  age,  and  that  that  period  has 
not  arrived.  Where  a  commitment  nas,  in  fact,  been  executed  by  a 
person  authorized  by  this  act  to  execute  it,  the  existence  of  the  circum- 
stances justifying  its  execution,  shall  not  be  otherwise  examinable  than 
in  an  action  against  the  directors  of  such  house  of  refuge,  as  provided 
in  this  act. 
influitowRNigftii-  (20.)  Seo.  XX.  If  any  parent,  guardian,  master,  to  whom  an  in- 
Ijoomnittad.  ^^^  -j^  jj^^  apprenticed,  any  person  occupying  the  position  of  parent^ 
protector  or  guardian,  in  fact,  or  any  relative  by  blood  or  marriage,  not 
further  remote  than  first  cousin  to  such  infant,  shall  feel  i^grieved  by 
the  commitment  of  any  infant  to  the  directors  of  a  house  of  refuge, 
by  any  person  authorised  by  this  act  to  commit  such  infiiint,  he  shall 
make  a  written  application  to  the  directors,  at  such  time  as  the  direct- 
ors may,  by  rule  or  resolution,  provide  for  hearins  applications,  not 
later  than  the  next  regular  meeting  of  the  board,  to  have  the  in- 
fieint  delivered  to  him;  which  application  shall  state  the  ground  of  the 
applicant's  claim  to  the  custody  of  such  infant,  and  the  reasons  for 
oluming  such  custody.  Within  ten  days  afler  hearing  such  applica- 
tion the  directors  shall  decide;  and  if  they  shall  be  of  opinion  that  the 
welfare  of  such  infant  will  he  promoted  by  granting  tiie  application, 
they  shall  make  an  order  to  that  effect;  otherwise,  they  shall  decline 
the  application.  The  applicant  may  thereupon,  upon  first  giving  se- 
curity for  the  payment  of  all  costs,  commence  an  action  in  the  court  of 
common  pleas  of  the  county,  or  in  counties  in  which  there  may  be  a 
superior  court,  in  the  superior  court,  for  the  recovery  of  the  custody 
of  such  infant,  against  the  directors  of  the  house  of  refuge;  which  ac- 
tion shall  be  conducted  in  all  respects  as  other  actions  are  conducted 
under  the  code  of  civil  procedure.  The  costs  of  such  action  shall  be 
paid  by  the  applicant,  unless  the  court  shall  certify,  before  the  signing 
of  the  judgment,  that  the  refusal  of  the  directors  to  grant  the  applica- 
tion of  the  plaintiff  was  plainly  unreasonable,  or  the  original  commit- 
ment manifestly  improper  and  unnecessary. 
fliOs  or  ml  «■!•*•.  (21.)  Seo.  XXI.  The  directors  of  any  house  of  refuge  shall  have 
power  to  negotiate  for  the  sale  of  any  real  estate  owned  or  held  by  do- 
nation or  purchase,  or  both,  for  the  use  and  benefit  of  such  house  of 
refuge,  when  such  real  estate  shall  not  be  necessary  for  the  accommo- 
dation of  the  inmates  of  such  house  of  refuge;  and  upon  the  comple- 
tion of  such  negotiations,  and  their  approval  by  the  city  council,  the 
directors  shall  present  to  the  city  council  the  terms  and  conditions  of 
the  sale  agreed  upon ;  and  the  city  council  shall  thereupon  order  tiie 
execution  of  such  deed  or  deeds,  for  such  real  estate,  to  the  parties 
named  by  the  directors,  in  conformity  to  the  terms  agreed  upon;  and 
ihe  proceeds  of  such  sale  or  sales  shall  be  placed  in  the  city  treasury 
to  the  credit  of  the  house  of  refuse  ^ind,  and  be  held  and  disbursed  as 
other  Ainds  are  held  and  disbursed  for  such  house  of  refuge, 
soiti.  (22.)  Seo.  XXII.  Actions  may  be  brought  by  and  against  the  di- 
rectors of  the  house  of  refuge  at ;  and  process  may  be  served  by 

leaving  a  copy  of  the  writ  witii  any  director,  or  at  the  office  of  the  house 
of  refhge,  upon  any  officer. 
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CHAPTER  55. 

HUSBAin)  Am)  WIFE. 


ncfhoM  

1.  Oonaent  of  wlfc  to  Mle  of  propertjv— Ex-  ftnr  debto  of  hatband,  eto^  during  bar  lUb^ 

empt  from  execotlon.  ete^ 

S.  Suit  by  wife  In  raoh  caao.  6.  -^Hor  oonTeyad  by  bsaband,  nnlaaa,  ato. 

t.  Wife  may  oollact  bar  own  aamlnga  and     6,  7.  Certain  personal  proper^  of  tba  wift 

bar  children*a.  protected  raa  hia  debts.  — ntniao. 

4.  Baal  eatata  of  wife  wbSch  oan  not  be  taken     8.  Oonatmction  of  the  preceding  act. 

9.  Errora  in  deed  by  wife  corrected.  " 

An  Act  seooring  to  mnrried  women  snob  parsonnl  propartj  ns  may  bo  exempt  fh»m 
execution^  nnd  also  enabling  them  to  control  their  own  earnings,  and  the  earnings 
of  their  minor  children,  in  certain  cases. 

[AuMd  ami  loot  4^MJjpra  17, 1867.    64  aoL  Arf.  S19.] 

(1.)  Section  I.    Bett  enacted  hy  the  Oeneral  AuefiMy  of  the  State  Conesntof  wifete 
of  Ohio,  That  no  married  man  shall  sell,  dispose  of,  or  in  any  maimer  ^apttnmvS-' 
part  with  any  personal  property  which  is  now  or  may  hereafter  be  ex-  cotkm. 
empt  from  sale  upon  exeontion,  without  having  first  obtained  the  con- 
sent of  his  wife  thereto.^  a 

(2.)  Sbo.  II.    If  any  married  man  shall  violate  the  provisions  of  Soit  by  wife  in 
the  foregoing  section,  his  wife  may,  in  her  own  name,  commence  and  ">^^"^ 
prosecute  to  final  judgment  and  execution  a  civil  action  for  the  recov- 
ery of  such  property  or  its  value  in  money.*  a 

(3.)  Sec.  III.    Any  married  woman,  whose  husband  shall  desert  wife  may  oeuaot 
her,  or  from  intemperance  or  other  cause,  become  incapacitated,  or  neg-  Sld**TSer'*^C 
lect  to  provide  for  his  family,  may,  in  her  own  name,  make  contracts  !•&*•• 
for  her  own  labor,  and  the  labor  of  her  minor  children,  and  in  her  own 
name,  sue  for  and  collect  her  own  or  their  earnings.     This  act  shall 
take  effect  and  be  in  force  from  and  after  its  passage,  a 

1  Although  the  statutes  exempting  property  from  sale  upon  execution,  |>resupposa 
a  lery  upon  property  claimed  to  be  exempt,  and  a  requisition  by  the  execution  debtor 
for  its  discharge,  yet  the  act  to  which  this  note  is  appended  has  reference  to  all  toI- 
nntary  sales  of  such  property  by  him  who,  under  the  exemption  statutes  ie  required 
to  obtain  their  benefit  to  demand  its  restoration,  and  does  not  require  that  there 
should  be  any  seisure  or  attempted  seisnre  upon  execution,  or  any  recjuisition  for  its 
release.  The  only  reasonable  construction  of  this  act  is  to  prohibit  the  husband 
fh>m  selling  or  disposing  of  any  property  without  the  consent  of  his  wife,  which 
would  have  been  exempt  from  sale  upon  execution  had  one  been  levied  thereon,  and 
lie  had,  in  good  faith,  insisted  upon  all  the  exemptions  secured  to  him  by  the  stat- 
utes upon  that  subject.     Shmher  ▼.  BeardtUv,  9  Ohio  St.  Bep.  589. 

This  prohibition  against  the  husband  selling  or  disposing  of  projperty  without  hif 
wife's  consent,  extends  not  only  to  such  property  as  may  be  tpeeificalfy  exempt,  but 
also  to  such  property  as  may  become  so,  upon  a  weUetion  to  be  made  by  the  debtor,  if 
his  entire  property,  sold  and  unsold.  Is  insufficient  to  satisfy  the  exemption  secured 
by  the  statutes.  Where,  howerer,  it  appears  that  the  debtor  has,  at  the  time,  more 
personal  property  than  he  is,  by  law,  entitled  to  reUin,  a  serious  difficulty  might 
arise.  But  where  all  that  he  owns  is  confessedly  insufficient  to  satisfy  the  exemp- 
tions, no  such  embarrassment  can  arise,  because  it  beeomes  no  longer  a  case  of  ••- 
ketioH,  but  one  of  mert  demand.  The  debtor  in  such  case  may  insist  unon  the  resto- 
fation  of  the  whole,  and  if  so,  a  proper  construction  of  this  act  prohibiU  him  ftom, 
disposing  of  it  without  the  consent  of  his  wife.    lb.   589. 

The  consent  of  the  wife,  required  by  the  statute,  need  not,  necessarily,  precede  tha 
tale.  It  may  be  precedent,  concomitant  or  subsequent  It  may,  also,  be  either  ex- 
pfMS  or  implied,  and  may  be  proved  by  positive  or  by  oirenmstantial  evidenoe.    /k 

SUader  thia  ieetion«  a  married  woman  brought  an  action  in  her  own  nama,  aai 
(aj  Bepealed.   Supplied,  Sop.  889, 890. 
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An  Aoiin  r«Ution  to  Ui«  intorast  of  hufbasdi  in  tho  oftato  of  their  wirot. 
[i>teMlJUnfaif28,Utt.    SMb i|W JNr 4 UM.    MmLAMLTS.] 

Betitftotofwift  (4.)  Seo.  I.  jB0  i<  enacted  hy  the  General  Attembly  of  the  State  ^t 
Sto  to?d^^  Ohio,  That  the  interest  <tf  any  married  man  in  the  real  estate  of  his 
SSS^ut'Jto'  ^®'  belonging  to  her  at  the  time  of  their  intermarriage,  or  which 
ring  bar  lift,     .?  ^^^  j^^^^  ^^^^  ^  ^^^  y^^  devise,  gift  or  inheritance  during  coyertBie^ 

or  which  may  have  been  purchased  with  her  sole  and  separate  money 
or  other  property,  and,  during  her  coyerture,  shall  haye  been  deeded 
to  her,  or  to  any  trustee,  in  trust  for  her,  shall  not  be  liable  to  be 
taken,  by  any  process  of  law  or  chancery,  fbr  the  payment  of  his  debts 
during  the  life  of  the  wife,  or  the  life  or  liyes  of  the  heir  or  heirs  of 
her  body.  Q, 
.-Vor  ooDTcjed  (5.^  Seo.  II.  All  conveyances  and  incumbrances  of  the  husband's 
jg^twUnd,  vn-  |j2^f^g|.  '^^  ^^  ]^  estate  of  the  wife,  in  the  first  section  mentioned, 
shall  be  void  and  of  no  effect  during  the  life  of  the  wife,  Mid  during 
<^  life  or  lives  of  the  heir  or  heioi  of  her  body,  unless  an  instrument 
of  such  conveyance  or  incumbrance  shall  have  been  executed,  attested 
and  acknowledged  according  to  the  laws  of  this  state,  for  the  oonvey* 
aace  or  incumlmnce  of  the  estate  of  the  wi&  in  lands,  teaemeiita  mk 
hereditaments  situate  within  this  state.^  Ot 

wiihovt  joiBlng  ber  busband,  to  roeovor  the  raliie  of  two  hortef  and  »  set  of  he  mew 
eleimed  to  here  bees  exempt  from  tale  upon  ezeoation,  And  which  were  sold  by  her 
hasband  to  the  defendant  in  Deeember,  1858,  without  her  consent.  It  was  held  nnon 
demnrrer  to  petition,  that  where  property  thus  exempt  from  sale  npon  execution  uf 
been  sold  by  the  husband  without  his  wife's  consent,  this  net  oonfcFS  npon  the  wife 
an  eleetion  to  bring  an  action  against  the  pwehaser  for  the  speeii&e  nroper^  sold,  or 
to  reooTcr  its  value  in  money.  To  the  point  made  by  counsel,  that  the  action  spoken 
of  in  this  second  section  is  merely  an  action  for  the  recoTery  of  specific  personal 
property,  and  that  Che  words  '<  or  its  ralue  in  money,"  hare  reference  to  the  reeoreiy 
of  oamages  in  such  action  under  seotion  IBS  of  the  Code,  where  the  pii^rty  hai 
not  been  seised,  or  the  pl^ntiff  has  failed  to  give  the  undertaking  required  by  the 
Code,  the  court  reply  that  this  seotion  gives  to  the  wife  the  election  aborc  mentioned  | 
that  the  pnrehaee  was  prohibited  by  law,  and  a  riolation  of  the  rights  of  the  wift, 
and  that  upon  oommon  law  principles  she  might  pursue  either  remedy — bring  an  ae- 
tion  for  the  property,  or  for  its  value;  that  the  statute  merely  confirms  this  oommon 
law  right  of  election.    Ih,    589. 

ly.  D.,  a  saarried  woman,  being  seised  in  fee  of  a  tract  of  land,  purchased  witt 
her  sole  and  separate  money,  and  conveyed  to  her  during  coverture  and  after  the 
taking  effect  of  th^  aet  to  which  this  note  is  appended,  one  J.  rented  of  her  husband 
eight  acres  thereof,  for  the  purpose  of  raising  a  crop  of  wheat  thereon,  stipulating  ts 
pay  to  the  husband  therefor  one  third  of  the  wheat  when  raised  and  threshed.  J.  ae- 
eordingly  sowed  iia^  land  in  the  fhlL  The  next  spring,  Y.  D.  was  divorced  from  her 
husband,  on  account  of  his  aggressions,  and  it  was  further  decreed  that  she  be  le- 
stored  to  all  her  lands  and  tenements.  Afterward,  and  before  harvest,  she  sold  and 
•onveyed  said  timet  of  land  to  G.  At  harvest,  J.,  with  his  servants,  cut  and  carried 
away  the  wheat,  threshed  it,  and  set  apart  one  third  thereof  for  V.  D.'s  late  hue* 
band.  0.  brought  a  oivil  action  in  the  common  pleas  against  J.  and  his  servantif 
for  entering  said  dose  and  outting  and  carrying  away  said  wheat ;  and  claimed  over 
•ne  hundred  dollars  damages.  Upon  appeal,  the  district  court,  a  jury  being  waived^ 
found  for  the  plaintiff,  and  gave  judgment  for  the  value  of  the  wheat  cut  and  carried 
away,  to-wit:  sevens-five  dollars.  Upon  proceedings  to  reverse  this  judgment,  il 
was  held,  in  Jmrnt^  v.  (Truf  H  al,,  5  Ohio  St.  &ep.  45,  that  this  seoond  section  doee 
not  apply  where  the  interest  of  the  husband  was  vested  in  him  before  the  act  took 
effect.  That  a  justification  of  tkprma/aoU  trespass  on  jbhe  ground  of  authority  de- 
rived from  the  husband  alone,  must,  in  order  to  be  complete,  show  that  his  interest 
accrued  to  him  before  the  act  took  effect.  That  this  second  section  is  not  limited  to 
eases  in  which  the  emtirt  interest  of  the  husband  is  attempted  to  be  oon veyed  or  in* 
cambered.  That  all  conveyances  and  incumbrances  of  a  husband's  interest  in  hif 
wife's  real  estate  described  in  the  act,  unless  made  or  created  as  therein  required, 
are,  if  the  husband's  interest  accrued  after  the  taking  effect  of  the  act,  absolutely 
(a)  Repealed.    SnppUed,  Sap.  389. 
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(6.)  Seo.  m.  No  interest  of  a  hnsbuid  in  any  chose  in  action,  Ovuia  penaui 
demand,  legacy  or  bequest  of  his  wife,  shall  be  liable  to  be  taken,  bj  ^^mt^Ld^ 
any  process  of  law  or  chancery,  for  the  payment  of  his  debt,  unless  **■»  ■■•  **••* 
such  husband  shall  have  reduced  the  same  to  possession,  so  as,  by  the 
rules  of  law,  to  have  become  the  owner  thereof  in  his  marital  rights :  ^ 
Prodded,  that  this  aet  ahall  not  afftot  or  aher  ih#  rights  or  itsmedies 
of  parties  under  conteacts  heretofore  made^  Mr  as  ifr  drifts  heretdbce 
contracted  during  marriage.  €9 

^7.)  Sso.  lY.  All  articles  of  furniture  and  household  goods 
which  a  wife  shall  lunre  brought  with  her  at  marriage,  or  which  fiAuM 
hanre  come  to  her  by  bequest,  gift,  or  which  shall  have  been,  after  mar- 
riage, purchased  with  her  separate  money  at  other  property,  shall  be 
exempt  from  liability  for  the  debts  of  her  husband  during  tha  li£9  of 
the  wife,  and  during  ^e  life  of  any  heir  of  her  body.'  a 

This  aet  ^lall  take  effeot  and  be  in  fbroe  from  and  after  the  fourth 
day  of  July  next. 


Am  Aet  to  amend  the  act  in  relation  to  the  interest  of  hnehandi  istha  ettatM  of 
their  wiTot ,  passed  Pebniary  28, 1849* 

(8.)  Sbo.  I.  £&  it  enacted  hy  the  General  AmemhUi  of  the  State  of  ^Ij^^^^l^/' 
Ohio,  That  the  act  in  relation  to  the  interests  of  husbands  in  the  "*•*■***"*«•* 
estates  of  their  wives,  passed  February  twenty-eight,  one  thousand 
eight  hundred  and  forty-six,  shall  not  be  so  construed  as  to  make  any 
interest  of  a  husband  in  the  property  of  his  wife,  coming  within  the 
meaning  of  said  act,  liable  to  be  taken  by  any  process  of  law  or  chan- 
cery, for  the  payment  of  the  debts  of  tiie  husband  during  the  life  of 
the  wife,  or  the  life  or  lives  of  the  heir  or  heirs  of  her  body,  which 
said  property  shall  have  been  acquired  in  any  way  contemplated  by 
said  act,  subsequent  to  the  taking  eflfect  of  the  same,  anything  in  the 
proviso  annexed  to  the  ^ird  section  of  said  act  to  the  contrary  not- 
withstanding, d 

Toid  a*  against  the  wife.  That  ^ey  are  not  Toid  merelj,  as  against  a  el^m  by  her 
for  sttpporty  but  as  to  her,  they  are  void  to  all  intents  and  purposes*  Whether  they 
hare  any  yalidity  as  against  the  husband,  queref  That  whether  the  agreement  afore- 
said was  or  was  not  in  legal  efTeot  a  lease,  it  would,  if  valid,  hare  created  an  "  In- 
emabranee/'  within  the  meaning  of  the  aet,  upon  the  husband^s  interest  in  the  land^ 
aa  U  would,  at  least,  hare  eonfemd  upon  J.  a  right  to  use  and  to  oeeapy  the  prem- 
ises so  far  as  might  be  necessary  in  order  to  raise  and  harvest  the  crop.  That  the 
agreement  was  therefore  void  as  against  the  wife,  and  being  void  as  to  her.  It  was 
ToM  as  to  her  grantee.  That  the  doctrine  of  emblements  does  not  apply  to  the  ease, 
the  husband's  estate  baring  been  determined,  on  aeoount  of  his  own  miseondnety  hj 
a  decree  that  restored  to  the  wife  all  her  richts ;  and  that  the  agreement  wiUi  J* 
being  void,  he  is  in  no  better  condition  than  ue  husband. 

1  The  wife's  choses  in  notion  may  be  reduoed  to  possession  by  the  husband  during 
eorerture— first,  by  obtaining  payment ;  second,  by  recovering  judgment  in  his  own 
name;  third,  by  assigning  to  a  third  person  in  good  faith,  and  for  a  valuable  consid- 
eration; fourth,  by  substituting  other  securities  taken  in  his  own  name.  J>MMm's 
ttdm'r  r.  Dixon  «l  al.,  18  Ohio  Rep.  113, 115. 

Votes  taken  by  the  husband  in  his  own  name  for  lands  of  the  wife,  sold  during 
•overture,  belong  to  the  husband.    Ih,  116. 

S  An  ante-nuptial  oontraot  entered  into  in  Germaay,  aooording  to  the  laws  of  that 

•auntry,  by  whioh  the  husband,  for  a  valuable  consideration,  agreed  that  all  the 

property  of  the  intended  wife,  whioh  she  then  owned,  or  which  they  might  mutnallyr 

aequire  during  ooTertuie,  should  be  the  property  of  the  wife,  is  not  oontrarrto  tha 

(e)Beveatod.  Supplied,  Sup.  889. 
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Oonrvali  K.  l„  An  Aot  to  MMnd  the  flnt  feotlon  of  an  aet  entlttod  an  aot  to  giro  additional  Moaiity 
14M.  to  land  tiUes  in  this  sUto,  pasted  Maroh  22, 1849. 

[AmmTomI foot ^M<4yra  17,1807.    MfoLflMLlM.] 

XRon^Mibj      (9.)  SlO.  I.    Beit  efiuusted  by  the  General  AMembfy of  the  State af 

wiftoomcted.  q^^^  p^^^  ^^  ^^  nectioD  of  an  act  to  give  additional  security  to 
land  titles  in  thb  state,  passed  March  22, 1841;,  be  so  amended  as  t6 
read  as  follows :  Section  I.  That  the  supreme  courts,  district  courts 
and  common  pleas  courts,  and  other  courts  of  this  state  having  like 
original  jurisdiction,  shall  be  authorized  and  empowered  to  correct, 
amend  and  relieve  against  any  errors,  defects  or  mistakes  occurring 
in  the  deed  or  other  convevanoe  of  any  husband  and  wife  heretofore 
or  hereafter  to  be  executed  and  intended  to  convey  or  incumber  the 
lands  or  estate  of  the  wife,  or  her  right  of  dower  in  the  lands  of  her 
husband  in  the  same  manner  and  to  the  same  extent  as  the  said 
courts  are  or  shall  be  authorized  or  empowered  to  correct  errors, 
mistakes  or  defects  in  the  deeds  or  conveyances  of  any  other  per- 
sons. 

fiS!"^  hJ^^^  S^^-  n.    That  said  oridnal  section  one  be  and  the  same  is 

i4MiSw.n*.B.8.  j^^^^^  repealed. 

Sec.  ni.    This  act  shall  take  effect  on  its  passage. 


CHAPTER  56.       -^ 

INFANTS. 

An  Aot  flzing  the  age  of  migoxitj. 
[PkiWidaiMriM>&^M<fUrMiv17,1884.    StvoLSMLlO] 


i«t  or  M.      (1.}  SscrnON  I.  Be  it  enacted  hy  the  General  Aftemhhf  of  the  Slate 
of  Ohioy  That  all  male  persons  of  Uie  age  of  twenty-one  years  and  up- 
ward, and  all  female  persons  of  the  age  of  eighteen  years  and  upwara, 
and  who  are  under  no  legal  disability,  shall  be  capable  of  contracting 
respecting  goods,  chattels,  lands,  tenements,  and  any  other  matter  or 
thing  which  may  be  the  legitimate  subject  of  a  contract ;  ^  and  shall 
be,  to  all  intents  and  purposes,  held  and  considered  to  be  of  full  age, 
any  law  or  custom  to  the  contrary  notwithstanding. 
Prior  laws  as  to      ^2.)  Seo.  II.     That  all  laws  and  parts  of  laws  within  this  Btate« 
oTwsi^tMn^n!  which  restrain  any  unmarried  female  person  of  the  age  of  eighteen 
pgy:  aau  p.  vears  and  upward,  from  making  any  contract,  or  from  conveying  any 
lands,  tenements  or  hereditaments  be  and  they  are  hereby  repealed,  so 
fkr  as  they  are  inconsistent  with  the  provisions  of  this  act. 

polioy  of  onr  laws,  and  will  be  enforoed  in  this  oonntry.    Snoh  property joan  not  bo 


.„ken  on  ezeontion  in  this  ooantxyi  to  satisfy  the  debt  of  the  hnsband.  Upon  a  bill 
in  ehanoery,  filed  by  the  wife,  by  her  next  friend,  for  the  purpose  of  enjoining  a 
ereditor  of  the  hnsband  from  sellins  snoh  property  on  execution,  the  court  will,  by 
inunction,  restrain  snoh  sale.    SekefirUng  r.  SujUFiuan  aaL,^  Ohio  St.  Rep.  241. 

1  See  note  S  under  the  first  seotion  of  Ohapter  on  Bnos,  Mobtoagbs,  no. ;  also, 
note  under  tho  first  seotion  of  the  Ohapter  on  Masbzagib  ;  also,  note  under  fottioa 
Urartoen  of  th«  Chaptur  on  Pabtztiov. 
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CHAPTER  57. 

INSOLVENT  DEBTOBS. 


1.  OoQrt  ol  ^omiiMm  plats  to  Mpoint «  oom- 
mlwkwwir  of  liMolTMitB.— Hk  boul  and 
Itsdepodt; 

5.  — Solts  thareoD.— WbsB  addlttoiMil  bond  nuij 

berBqnired. 
8.  Official  oath  of  oommiMkmar. 
4.  His  term  of  offlct<— When  to  keep  hlf  of^ 

floe. 

6.  How  and  for  what  i«inoT«d  from  office. 

tt.  (Vmunissioner  to  taka  ehuga  of  property,  of 
Insolrenta. 

7.  Bealdentt,  who  maj  appbr  to  protect  bodj 

from  imprlionment;— Their  achedale  of 

debts  owing;        * 
8.^-tOtheri  who  are  in  cnstody  may  appl7^— 

How  brooffht   before   commissioner  ^— 

Their  schedtUe  of  debts  owing. 
0.  Sohedole  of  debts  doe  applicant,  and  how 

eridenoe  thereof  disposed  of; 
lOv— InTentory  of  his  property,  and  the  eri- 


It.  Asiignnwmt  of  his  iMfonerty;— Its  farm ;— Its 
affect.— Soits  on  hiB  claims  by  the  com- 
missioner.—Snits  ponding  at  the  time  of 
the  assignment. 

IS.  Any  other  transfer  of  property  after  the  ar- 
rest, Toid. 

18.  Oath  of  applicant  nnder  the  serenthseetlim. 

14.  Bond  of  i4>pUGantmider  the  serenth  section. 
—Its  condition. 

lA.  Oath  of  applicant  raider  the  eighth  section. 

1ft.  Xzamlnation  of  applicant  before  the  com- 
missioner ;— To  M  reduced  to  writing  and 
snbecribed. 

17.  Applicant  nnder  the  eighth  section,  having 

no  property,  may  have  certificate^  by  giv- 
ing bond  or  not,  at  the  discretion  of  the 
commissioner. 

18.  Person  who  has  obtained  one  oertifloate 

without  bond  and  has  lUlod  to  ncosecnte 
hfti  u>plication,  shall  give  bond  before  he 
obtain  certificate  a  second  time. 

19.  Bond  of  applicant— for  what  and  how  sued, 

and  distribution  of  proceeds  of  Jqdgment 
therMm. 

10.  Oerilficate  of  commissioner  to  the  appli- 
cant;— 

tL  And  its  effect.— When  application  continned 
OTor,  the  court  may  reouire  a  recogni- 
nnce,  etc.,  ftx>m  the  applicant. 

88.  Upon  production  of  the  certificate,  officer  to 
discharge  applicant  fWnn  custody.— Be- 
tnm  of  the  officer  in  soch  case. 


fionoir 
88.  Oommlssinner  to  keep  a  record  of  hii  pfi»> 

ceedings    open  to  inspection. 
84.  Superrlsory  power  of  tne  court  orer  tiM 

commissioner's  proceedings. 

86.  Notice  of  insolTent's  application,  when  aad 
how  given  br  the  commissioner. 

80.  When  commlsuoner  to  return  to  the  oomrt 
the  bond  of  the  i4>plicant,  and  copies  ci 
the  schedules,  inventories,  oath,  proofe 
and  record;  the  same  to  be  filed  uull  case 
docketed. 

87.  Further  provisions  as  to  return  of  bond, 
etc,  by  the  commissioner. 

88.  When  petition  of  applicant  to  be  filed  tn 
courC— Creditors  to  be  called.— If  none 
appear,  and  notice,  etc.,  given,  final  cer- 
tificate granted. 

29.  But  if  petition  resisted,  the  proceedings  to 
be  continued  and  referred  for  ftother  ex- 
amination of  I4>plicant. 

80.  Who  shall  have  notice  of  time,  etc.,  of  soch 
examination. 

81.  How  such  fyovther  examination  conducted. 
88.  When  sudi  fiirther  examination  may  ba 

postponed. 
88.  The  said  examination,  etc,  to  be  reduced 
to  writing,  etc.,  signed  and  filed  in  coort. 

84.  Evidence  and  proceeding  on  the  final  hear- 
ing after  such  ftarther  examination. 

85.  How  costs  awarded  on  the  final  hearing- 
execution  therefor,  etc 

86.  BIfect  of  the  certificate  granted  by  the  ooort, 
etc 

87.  Penalty,  etc.  If  applicant  conceals  or  dis- 
poses of  his  proplNrty,  In  trust,  or  others 
wise,  to  avoid  the  provisions  of  this  act. 

88.  89.  When  and  how  commissioner  to  dispose 
of  the  applicant's  property. 

40.  When  and  how  to  collect  the  assets  of  the 
insolvent. 

41.  When  and  how  commissioner  to  give  cred- 
itors of  insolvent  notice  to  preeent  dalms. 


—-When  such  claims  to  be  presented, 
lioner  mav  comprom£M  or  arbit] 
I  assigned  to  hlm.^His  duty  when 


4SL  Oommissioner  mav  compromise  or  arbitrata 


he  rqlects  a  claim. 
48.  When  and  how  to  make  dividends  on  the 


44.  Creditor  neglecting  to  establish  a  T^ieded 
daim,  barred  fl:t>m  dividend.— As  to  proof 
of  such  claim.— Suit  pending  thsceoa  t» 
defer  a  dividend. 
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45.  Bight!  of  creditor,  whoettebUdies  hli  claim,  69.  Untj  of  amignee  at  co  flllne  Mrignmeot  in 

aft«r  the  flrst  dlridend  Is  made.  probate  court  and  entering  into  nnder- 

46.  OommlMioner  may  administer  oaths.  taking ; — 

47.  Creditor  not  named  in  eohednle  mav  eetab-  70.  Bis  remoral,  upon  fldlore  so  to  do,  hy  pro* 

Ush  claim  and  share  the  diridend.  bate  Judge. 

48.  What  property  i^^plicant  may  retain.—- In-  71.  Inren  tory  to  be  filed  by  assignee.— Apprabe* 

rentory  thereof.— Action   of  the   court  mout. 

thereon.  72.  Schedule  of  debts  and  liabilities.— Kotioe  of 
40.  Beeignation    of   commissioner,   to  whom  assignee's  i4>pointment  to  creditors. 

made.  73.  OonTersion  of  assets  into  money  and  sals  of 
00.  Oommissioner  to  be  appointed  by  theoonrt.  the  property— notice  of  sale. 

—His  bond  and  oath.  74.  Beport  of  claims  presented  and  disalUnrod^ 
61,  62.  Commissioner's  fees,  and  how  ezactad  proceedings,  eto.— Presentation  of  claims. 

and  paid.  76.  B^wrt  of  ooTlections,  etc. 

68.  Oommissioner  or  his  representattre  to  da-  76.  Disallowance  of  claims  on  request,  and  on- 

llrer  books,  ete.,  to  his  snooessor.  dertaking  of  assignee  or  creditor. 

64.  Acts  repealed,  saring,  etc  77.  Payment  of  incumbrances  and  liens. 

66.  When  and  how  real  estate  of  insolrent  ap-  78.  The  declaring  and  parment  of  diridends. 

praiied  belbre  sale.  79.  Costs  and  expenses  of  the  trust. 

66.  What  notice  of  sale  of  snch  real  estate  to  be  80.  Examination  of  assignor  as  to  the  honesty 

glTen ;— Must  sell  Ibr  two  thirds  the  ap-  of  his  assignment  and  conduct.— Order  of 

praised  raloe.  court  and  effect  thereof 

67.  If  such  real  estate  is  situate  In  a  county  8L  AlBdaTit  to  be  filed  with  cla|mboftc<e  allow- 

other  than  where  the  commlMloDer  re*  anoa  or  payment. 

sides,  how  i4>praisMnsnt  had  |  82*  Pbwer  of  probate  Judge  to  remore  assignee 

68.  ^And  sale.  and  enfbroe  orders,  eto.;— Additional surs- 
<60.  Beappraisement.  ties ;— Discharge  of  sureties. 

60.  Oertificato  shall  not  protect  snaUeant  fr«Bi  88.  Property  numpt  from  debte. 

arrest  t>r  any  fiduciary  or  ofBeiai  dtfbt.  "*    * 


81.  Assignmonts  in  contemplation  of  insolvent 
to  inure  to  benefit  of  lUl  the  crediton  ;— 


61.  Nonresident  applicant  to  giro  bond. 

62.  Ho  bond  required  of  resident,  unless,  etc.  86.  So  also  as  to  transfisrs,  etc^  to  hinder,  ddsy 

63.  Part  of  former  act  repealed.  or  doft^ud  creditors.— ^Appointment  €■ 

64.  Credits  of  Invohrento  may  be  sold.  assIgiMe  in  such  case. 

65.  Vacancy  in  the  o0oe  of  conunlMlQaar.  86.  Scope  of  i^ipHoation  of  this  aot^Power  of 
•6k  Section  repealed.  tmsteos  to  compound  debts. 

67.  Part  of  sec.  (4)  repealed.  87,  tS.  Probate  Ju<^s  ibcv. 

68.  When  person  In  prison  Ibr  flM  oe  penality  89.  As   to  unsettled  assignflwnti    hswtotos 

msgr  be  iUmciuargoi.  made. 

10.  Taxes  to  hsifV  pfeferatoa. 

An  Act  for  tho  relief  of  intoWent  debtors. 
[Pamtd  Jfano^  12, 1831.    Tbot  ^$dl  Jmi$  1, 1831,    29  m{.  Aot  32tf.] 

Court  of  oonunon  (1.)  SECTION  I.  Be  U  enacted  hy  the  General  Aitenibly  of  the  State  of 
JJSJjJy^"*^^  Ofcib,  That  the  court  of  eommon  pleas  in  each  county  shall  appoint  a 
i^iTento;  person,  to  be  denominated  commissioner  of  insoWents,  who  shall  give 

its  deposit  ^  bond  to  the  state  of  Ohio,  in  snch  sum  as  shall  be  reanired  by  the  conrt, 
not  less  than  one  thousand  dollars,  with  security  to  oe  approyed  by  the 
court,  conditioned  for  the  faithful  dbcharffe  of  his  duties  as  such  com- 
misnoner ;  which  bond  shall  be  lodged  wi&  t^e  treasurer  of  the  county, 
by  the  clerk  of  the  court 
Suits  thsfeoD.  (2*)  Sec.  II.     That  suits  may  bb  prosecuted  on  said  bond,  in  the 

manner  which  now  is,  or  hereafter  may  be  proyided  for  the  commence^ 
ment  and  prosecution  of  suits  on  the  bonds  of  executors,  administra- 
tors and  officers;  and  the  court  may,  at  any  time  after  making  such 
When  additionsi  appointment,  when  it  shall  be  deemed  necessary,  require  such  commis- 
b^d^may  be  re-  giQ^gy  to  give  an  additional  bond,  with  further  security,  to  be  approved 

at  aforesaid, 
offldai  oath  of      &^  Seo.  III.    That  Commissioners  so  appointed  shall  take  an 
oommissio&sr.      ^^^  before  the  court  to  support  the  constitution  of  the  United  States 
and  of  this  state;  and  also  an  oath  faithfully  and  impartially  to  per- 
form the  duties  of  commissioner  of  insolvents,  as  prescribed  by  law. 
His  term  of  ottos.      (4.)  Sbo.  IY.     That  commissioners  SO  appointed  and  qualified,  shall 
hold  their  offices  for  the  term  of  three  years  (unless  sooner  removed  by 
the  court),  and  until  their  successors  are  appointed  and  qualified;  and 
they  shall  keep  their  respective  offices  at  the  seat  of  justice  of  the 
whentokssphto  county,  omd  shall  he  entitled  to  the  we  of  one  of  the  rooms  in  thepvhUc 
<>*«•  ojfices  of  the  county,  if  way  there  he,  not  appropriated  to  the  use  of  ih4 

other  county  officers,  ^ 

1  The  part  in  iiaUo  repealed  by  tee.  (71)  of  this  Chapter. 
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(5.)  Sbo.  Y.     That  &e  oourt  making  suoh  appointment,  may,  upon  Hoir,Midibrwka* 
application  of  Miy  person,  and  upon  good  eanse  abown,  or  for  reasons  ^^^  ***"  ^ 
apparent  to  the  oonrt,  remove  such  commissioner  from  office:  Provided, 
that  ten  days'  nodoe,  in  writing,  of  such  intended  application  for  such 
removal,  shall  be  first  given  to  the  commisMoner;  which  notice  shall 
^ecify  the  reasons  for  such  removal. 

(6.)  Sjbo.  VI.     That  it  shall  be  the  duty  of  the  commissioner  to  ownm^tonef  lo 
take  charge  of  the  property  of  all  applicants  for  the  relief  contemplated  ^^rty  oPhuoJU 
by  this  act,  who  shall  make  the  assignments  hereinafter  provided  for.  ^^^ 
»     (7.)  Sec.  YII.     That  luiy  person  desirous  of  having  his  body  ex-  BMid«Dto  who 
empted  from  liability  to  imprisonment  for  debt,  who  shall  have  resided  SJfbSy^'tol 
in  fliis  state  two  years  next  preceding  his  aj^lioation,  and  in  the  county  SSSff^^iLiiiu 
where  such  application  is  made  six  montJis  next  preceding  such  applica-  of  mmi  <m*ag, 
tion,  shall  deliver  to  said  commissioner  an  accurate  schedule  in  writing, 
of  all  debts  by  him  owing;  specifying  the  name  of  the  person  to  whom 
due,  and  the  original  oonsideration  c^  such  debt,  and  whether  the  same 
is  due  by  bond,  note,  or  other  contract,  in  writing,  or  by  book  account, 
or  otherwise.  * 

(8.)  Sso.  ym.     That  when  any  person,  whether  a  resident  in  this  ^^^^'^'^ 
state  or  not,  shall  be  arrested,  or  be  in  custody  of  any  sheriff,  or  other  pw;  h^'bn^o^ 
officer,  on  mesne  or  final  process,  in  any  civil  aetion,  the  officer  having  SSSSrSSJ*" 
such  person  in  custody,  if  requested  by  him,  shall  go  with  such  person  aoiiedide  of  debts 
before  the  commissioner  of  insolvents  of  the  countv  where  such  person  *^°*' 
shall  be  arrested,  or  in  custody;  whose  duty  it  shall  be,  if  re(|uired,  to 
make  out  for  suoh  person  in  custody,  and  under  his  direction,  such 
schedule  as  is  required  by  the  seventh  section  of  this  act,  and  also  suoh 
as  are  hereinafter  reauired. 

(9.)  Seo.  IX.     That  any  person  making  applicaticm  to  the  commis-  Schedule  of  deua 
sioner,  as  provided  either  in  the  seventh  or  eighth  section  of  this  act,  Si^S^SS;"** 
shall,  in  addition  to  the  schedule  therein  required,  make,  or  cause  to  thereof   dJepoMd 
be  made  by  the  commissioner,  an  accurate  schedule  in  writing,  of  all  ^ 
debts  and  demands  due  to  him,  with  a  pertinent  description  of  all  con- 
tracts in  which  he  is  in  any  way  interested,  in  his  own  right  or  other- 
wise; and  shall,  at  the  time  of  making  such  .schedule,  deliver  to  Uie 
commissioner  (if  in  the  power  of  the  applicant  to  do  so),  all  written 
evidences  of  such  debts,  contracts  and  demands,  in  his  possession,  or  in 
any  way  subject  to  his  control,  together  with  all  his  books  of  account 

(10.)  Sec.  X.    That  the  person  so  applying  shall  make  and  deliver  inrmtorj  of  hit 
to  the  commissioner  an  accurate  inventory  in  writing  of  all  his  prop-  ^XoMBtibMeof; 
erty,  of  every  kind  and  description,  real  and  personal,  in  possession, 
remainder,  or  reversion,  to  which  he  has  any  claim  or  demand ;  to- 
gether wiUi  the  written  evidences  (if  any  he  has)  of  his  title  and  right 
thereto. 

(11.)  Sbo.  XI.    That,  before  any  person  making  application  as  — AMigniMnt  of 
aforesaid,  shall  be  entitled  to  a  certificate  from  the  commissioner,  as  ^P'^'P*^: 
hereinafter  provided,  he  shall  make  and  deliver  to  the  commisnoner  an 
assignment,  in  writing,  of  all  his  property,  rights,  and  credits,  of  every 
kind  and  description;  but  no  particular  form  of  words  shall  be  neces-  — itoi>rm; 

^  ■  . 

1 A  debtor  gave  bond,  with  surety,  for  the  prison  limits.  He  afterward  applied  for 
the  benefit  of  the  insolvent  law,  and  gave  bond,  etc.,  and  obtained  a  oertifloate  of  the 
oommissioner  of  insolvents,  nnder  the  section  to  which  this  note  is  appended.  His 
petition  to  the  court  was  heard  and  dismissed,  and  he  then  left  the  prison  bounds, 
and  remained  out.  It  was  held  that  the  sureties  in  the  bond  for  the  prison  Itmiti 
were  discharged,  by  virtue  of  the  certificate  of  the  oommissioner  of  insolvents.  There 
If,  it  seems,  no  difference  between  the  effect  of  a  commissioner's  certificate,  and  the 
tntA  discharge ;  except  that  the  first  discharges  for  a  limited  time,  and  the  latter  for- 
ever, Arom  imprisonment,  for  all  debts  named  in  the  schedule.  The  discharfe,  in 
either  ease,  is  a  legal  one.     Ttnmg  et  al,  v.  Whitton  «t  al,,  9  Ohio  Rep.  100. 

Vol,  L— 46 
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— ito  «fEMt.         sary  to  the  validity  of  said  aBsignment ;  and  the  same,  when  made  and 
delivered  to  the  commissioner,  shall  operate  as  a  conyejance  of  all  the 
property  of  snoh  applicant,  and  shall  vest  in  the  commissioner  all  the 
rights,  legal  and  equitable,  which  such  applicant  had  in  or  to  any  prop- 
erty, rights,  and  credits,  whether  the  same  be  mentioned  or  described 
SnitoonhtocUiimi  in  such  schedules  and  inventory  or  not.     And  it  shall  be  lawful  for  the 
^^the  oommii-  cQQunigg^oDer  to  commeuoe  and  prosecute  suits  and  actions,  at  law  and 
in  chancery,  in  his  own  name,  in  the  same  manner  that  the  applicant 
^umeoft?  **  could  havo  done  before  such  assignment :   Provided,  that  suits  pending 
•ignment.     *^  at  the  time  of  such  assignment  shall  not  abate,  but  mav  be  prosecuted 
and  defended,  by  the  commissioner,  in  the  name  of  tne  applicant,  to 
final  judgment,  as  though  such  assignment  had  not  been  made. 
Anj  other  tMM-      (12.)  Seo.  XII.     That  cverv  assignment,  transfer,  or  conveyance  of 
twttowtStroS  property,  either  real,  personal,  or  mixed,  made  or  executed  by  the 
applicant  after  his  arrest,  and  before  his  examination  before  the  com- 
missioner, as  herein  provided,  shall  be  utterly  void  and  of  no  eflfect 
o*J^ofw«cMjt      (13.)  Seo.  XIII.    That  any  person  making  application  as  is  provided 
•Mtion    ""^^     in  the  seventh  section  of  this  act,  shall,  at  the -^  time  of  making  such 
application,  make  and  subscribe  on  oath  or  affirmation,  before  the  com- 
missioner, in  the  following  form,  viz :  "  I,  A.  B.,  do  swear  [or  affirm] 
that  I  have  resided  in  the  state  of  Ohio  for  two  years  last  past ;  and  in 
-    the  county  of  ,  in  said  state,  for  the  last  six  months ;  that  I 

have  delivered  up  and  assigned  to  the  commissioner  of  insolvente  of  the 
county,  all  the  property  that  I  have,  or  claim  any  title  to,  or  interest 
in ;  that  the  schedules  and  inventory  of  property,  rights,  and  credits 
by  me  made,  contain,  as  far  as  I  know  or  believe,  a  full  description  of 
all  my  property,  rights,  credits,  and  claims,  in  possession,  remainder,  or 
reversion  (the  necessary  wearing  apparel,  and  beds  and  bedding  of  my- 
self and  family,  and  such  other  articles  as  are  by  law  exempted  from 
execution,  excepted)  ;  and  also,  all  my  bonds,  notes,  contracts  in  writ- 
ing, and  other  contracts,  in  which  I  am  beneficially  interested ;  and  that 
I  have  delivered  the  same  to  the  commissioner,  and  also  my  books  of 
account,  and  all  written  evidences  of  my  right  or  title  to  any  property 
whatsoever ;  and  that  I  have  not,  directly  or  indirectly,  at  any  time, 
sold,  conveyed,  or  disposed  of,  for  the  use  of  any  person,  any  money  or 
property,  debt,  right,  or  claim,  or  intrusted  the  same  to  or  with  any 
person,  thereby  to  defraud  my  creditors,  or  any  of  them,  or  to  secure 
the  same  so  that  I,  or  my  heirs,  or  any  other  person,  shall  receive  or 
expect  any  profit  or  advantage  therefrom." 
Bond  of  appUctfnt  (14.)  Seo.  XIV.  That  persons  applying  under  the  seventh  section 
B^^^eaoT«nth  ^£  ^j^j^  ^^  shall,  in  cUl  cases,^  give  bond  to  the  commissioner,  with 
surety  to  his  acceptance,  in  any  sum  required  by  him,  not  less  thaii  two 
It!  ooBdition.  hundred  dollars,  conditioned  that  such  applicant  shall  appear  in  the 
court  of  common  pleas  of  the  county,  at  such  time  as  the  commisffloner 
shall  return  copies  to  said  court,  as  hereinafter  provided ;  and  that  the 
said  applicant  shall  then  and  th^re  file  his  petition,  and  submit  to  a  fur- 
ther examination,  pay  the  costs  of  his  said  application  and  petition,  and, 
in  all  respects,  comply  with  the  requisitions  of  this  act.' 

1  Modified  :    See  seo.  (62)  of  this  Chapter. 

3  If  the  condition  of  the  bond  is  substantially  like  that  required  by  the  statute,  and 
not  more  onerous  in  its  conditions,  it  will  be  sufficient.  Therefore,  if  the  condition 
be  that  the  applicant  will  appear  on  a  certain  fixed  day,  and  that  day  is  the  one  on 
which  the  copies  mentioned  m  the  statute  should  be  returned,  it  is  good.  And  so,  if 
the  condition  be  that  Uie  applicant  shall  then  and  there  file  his  petition,  make  af  pli- 
cation for  a  final  certificate,  obtain  the  same,  pay  the  costs  of  the  application,  and 
answer  to  the  court  such  other  questions  as  may  be  put  to  him,  etc.,  the  bond  will  b« 
valid  ;  for  these  terms  set  forth  the  legal  efiect  of  the  condition  of  the  bond,  as  speei* 
fled  by  general  terms  in  the  statute.    So,  if  to  these  conditions  is  superadded  a  fttrther 


Digitized  by 


Google 


57. 1 


INSOLVENT  DEBTORS.  699 


(15.)  Seo.  XV.     That  when  any  person,  being  in  custody  of  any 
officer,  shall  make  application  to  the  commissioner,  as  is  provided  in 
the  eighth  section  of  this  aet,  he  shall,  at  the  time  of  making  snch  ap- 
plication, make  and  subscribe  an  oath  or  affirmation  before  the  commis-  * 
«ioner,  in  the  following  form,  viz : 

I,  A.  B.,  do  swear  |or  affirm]  that  I  was  not  arrested,  nor  am  I  now  Oath  of  ftppu«ui< 
in  custody  of  an  officer,  at  the  suit  of  ,  by  any  collusion  or  JS^****  ^^^ 

combination  with  the  said  ,  or  with  any  other  person ;  that 

I  have  deliyered  up  and  assigned  to  the  commissioner  of  insolvents  of 
the  county  of  ,  all  the  property  that  I  have,  or  claim  any 

title  to,  or  interest  in ;  that  ihe  schedules  and  inventory  of  any  properly, 
rights  and  credits  by  me  made,  contain,  as  far  as  I  know  or  believe,  a 
full  description  of  all  my  properly,  rights,  credits,  and  claims,  in  posses- 
sion, remamder,  or  reversion  (the  necessary  wearing  apparel  and  beds 
and  bedding  of  myself  and  family,  and  such  other  articles  as  are  by  law 
exempted  from  execution,  excepted) ;  and  also,  all  my  bonds,  notes, 
contracts  in  writing,  and  other  contracts,  in  which  I  am  beneficially 
interested,  and  that  I  have  delivered  the  same  to  the  commissioner ;  and 
also  my  books  of  acoonnt,  and  all  written  evidences  of  my  right  or  title 
to  any  property  whatsoever;  and  that  I  have  not,  directly  or  indirectly, 
at  any  time,  sold,  conveyed,  or  disposed  of,  for  the  use  of  any  person, 
any  money  or  property,  debt,  right,  or  claim,  or  intrusted  the  same  to 
or  with  any  person,  thereby  to  defraud  my  creditors,  or  any  of  them,  or 
to  secure  the  same  so  that  I,  or  my  heirs,  or  any  other  person,  shall 
receive  or  expect  any  profit  or  advantage  therefVom. 

(16.)  Seo.  XTI.     That  when  any  person  shall  apply  to  the  commis-  Bxaminfttkm   of 
sioner,  as  aforesaid,  he  shall,  at  the  time  of  making  oath,  as  aforesaid,  SEo  o^aJH&ra«r! 
answer  such  questions  as  shall  be  put  to  him  by  the  commissioner,  or 
any  creditor,  his  agent  or  attorney,  relative  to  his  circumstances  and 
the  situation  of  his  property,  and  the  causes  which  occasioned  his  insol- 
vency;  all  which  questions,  together  with  the  answers  of  the  applicant,  — Tobendnoedto 
shall  be  reduced  to  writins,  and  subscribed  by  him :  and  such  answers  JSibS  *^^  "*" 
shall  be  considered  as  made  under  the  oath  administered  as  aforesaid. 

(17.)  Seo.  XYII.    That  the  commissioner  may  give  such  certificates  AppUoaat  nndflr 
as  "  is  "  hereini^r  provided  for,  to  any  person  who,  being  in  custody  uoii**^^nr"no 
of  an  officer,  shall  have  made  application  to  him  in  the  manner  provided  JJJJf'^StiSJsiw 
in  the  eighth  section  of  this  act,  withoiU  requiring  any  bond  of  such  op-  giTing  bond  or 
plicantj^  if  the  commissioner  shall  be  satisfied  that  the  applicant  has  tton^^^^oMv 
no  property  of  any  kind,  where  said  applicant  shall  have  complied  with  mtasioner. 
the  forgoing  provisions  of  this  act ;  or  the  commissioner,  at  ^is  discre- 
tion, may  require  the  applicant  to  give  bond,  with  surety,  in  the  man- 
ner provided  in  the  thirteenth  [fourteenth]  ^  section,  in  any  sum  not  ex- 
ceeding one  hundred  dollars,  conditioned  as  is  provided  in  said  section.' 


one,  not  required  or  implied  by  the  Bt&tate,  and  whieh  renders  the  oondition  more 
&vorable  to  the  obligors  than  it  would  be  without  it,  snoh  oondition  will  not  yitiate 
the  bond.  Collier  t.  Johiu(m  ei  cU,,  7  Ohio  Rep.  (pt  1),  235;  and  see  Oommittionen 
o/ln9olf>ent»  T.  Tfay  et  al,3  Ohio  Bep.  104. 

It  is  said  "  there  can  be  no  doabt  that  if  the  applicant  Mi  to  obtain  his  final  oertifi- 
eate,  a  bond,  conditioned  predselj  in  the  words  of  the  law,  would  be  forfeited."  Ool- 
Uer  T.  Johmm  €t  at,,  7  Ohio  Bep.  (pt.  1),  240 ;  see  also,  Pollard  t.  OolUer,  8  Ohio 
Bep.  43. 

1  Modified  as  to  bond :    See  sees.  (61)  and  (62)  of  this  Chapter. 

2  This  must  be  oonstrued  as  referring  to  the  fourteenth,  instead  of  the  thirteenth 
section.     Oollier  r.  Johnmm  €t  al,,  7  Ohio  Bep.  (pt.  1),  235. 

S  Applicants  haring  propertj  to  surrender  must  give  bond.  If  the  applicant  hare 
no  propertj,  the  commissioner  maj  require  a  bond  or  not,  at  his  discreuon,  in  a  sum 
not  exceeding  one  hundred  dollars.  The  serenteenth  section  was  intended  to  proride 
for  cases  in  which  the  applicant  had  no  property.  (hlUer  t.  John9on  et  al.  7  Ohio 
Bep.  (pt.  1),  236. 
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PMWtt  who  has  (18.)  Sbo.  XVIII.  That  whe^  any  person  shall  have  applied  for 
3JS?withSu?''  relief  under  this  act,  or  under  the  act  for  the  relief  of  insolyent  debtors, 
fl^to'^i^^  passed  February  twenty-third,  ei^teen  hundred  and  twenty-four,  and 
his  appiicauon,  shall  have  obtained  the  certificate  of  the  commissioner,  without  giving 
£towiSobtiSS°»  ^^^^  *^^  security,  and  shall  have  failed  to  prosecute  such  application, 
«ertiflcate  a  sec-  BO  ss  to  obtain  a  Certificate  fVom  the  court,  and  shall,  at  any  time  after 
•^  **°^*  such  application,  again  apply  for  relief  under  this  act ;  every  person  so 

ohsse,  1403.  applying  shall  give  bond,  with  surety,  to  be  approved  by  the  commis- 
sioner, in  the  manner  provided  in  the  thirteenth  [fourteenth]  section 
of  this  act,  before  he  shall  a  second  time  obtain  the  certificate  of  the 
commissioner. 

£?  w^^SSd'hSw  (^^O  ^*^-  -^^^r  ^^*  ^  *"y  applicant  for  relief,  under  this  act, 
sued,  and  distri-  shall  fail  to  appear  in  court,  and  comply  with  the  condition  of  his  bond^ 
^^^^^"^^  the  same  shall  be  forfeited,  and  suit  may  be  brought  thereon,  in  the 
tbweon.  name  of  the  commissioner,  for  the  use  of  the  creditors  of  the  applicant; 

and  the  sum  collected  therefrom  shall  be  distributed  amongst  the  credi- 
tors, as  the  proceeds  of  the  effects  of  the  applicant  are  distributed  by 
this  act. 
OBTtiflcateof  com-      (20.)  Sbo.  XX.    That  when  any  person  shall  apply  to  the  commis* 
^srioDflr^  to  the  gj^Q^j.^  ^j^^  ^]^^\i  ]^y^  complied  with  the  foregoing  proviaionB  of  this  act^ 
the  commissioner  shall  eive  to  the  applicant  a  certificate  of  his  having 
so  complied ;  and  it  shidl  be  specified  in  the  certificate,  whether  such 
application  was  pursuant  to  the  seventh  or  eighth  sections  of  thb  act; 
and  also,  whether  such  applicant  has  given  bond,  and  ^e  amount 
thereof. 
-ABd  iti  tfltot        (21 .)  Sio.  XXI.    That  the  certificate  of  the  commissioner  shall  pro- 
tect the  person  of  the  applicant  from  arrest  or  imprisonment,  for  any 
debt  or  demand  in  any  civil  action,  at  the  suit  of  any  person  named  in 
his  schedule,  until  the  second  day  of  that  term  of  the  court  of  common 
pleas  to  which  the  commissioner  shall  return  copies,  as  hereinafter  pro- 
vided.^    And  if  such  applicant  shall  appear  in  said  court,  and  file  hk 
petition,  as  required  by  this  act,  said  certificate  shall  protect  such  i^pH- 
cant  fh>m  arrest  as  aforesaid,  until  said  petition  shall  be  finally  disposed 
of  by  the  court :    Provided,  that  ^e  court  may,  for  sufficient  cause 
Whan  ■ppUoaiioB  shown,  require  such  applicant,  when  his  pedtion  is  continued,  to  enter 
^^SSStmniZ  into  a  recognisance  to  the  state  of  Ohio,  for  ihe  benefit  of  his  creditors, 
qoira  a  '^^^'"^^  with  suroty,  to  be  approved  by  the  court,  conditioned  that  said  peti> 
S£»ap^i«mt.       tioner  shall  appear  and  prosecute  his  said  petition,  and  abide  the  order 

of  the  court  thereon. 
Upon  prodootioii      (22.)  Sbo.  XXII.    That  when  such  applicant  shall  produce  said 
officer tod^^^*^  certificate  to  any  officer  in  whose  custody  he  may  be,  or  who  shall  have 
to^^  cStodST^  ^^^^^  process  against  him,  the  officer  shall  forthwith  discharge  such  per- 
Betam  07*1^111-  SOU  out  of  his  custody ;  and  the  officer  shall  return,  with  the  process 
oar  In  such  case,    ^y  virtue  of  which  he  had  such  person  in  custody),  a  copy  of  said  cer- 
tificate ;  and  he  shall  also  return  on  said  process,  that,  in  obedience  to 
such  certificate,  he  had  discharged  the  person  named  therein ;  and  said 
certificate  shall  be  returned  to  the  person  named  therein,  by  die  officer, 
oommisskmer  to      (23.)  Sbo.  XXIII.     That  the  commissioner  shall  keep  a  book,  in 
htoprooeod^^  which  he  shall  enter  each  application  made  to  him  under  this  act,  and 
briefly  note  all  the  proceedings  had  before  him,  in  each  case,  severally; 
—Open  to  insrec  which  record  shall  be  open,  at  all  reasonable  times,  to  Ihe  inspection  of 
**""*  any  person  interested. 

Saperrisoiy  pow-  (24.)  Seo.  XXIV.  That  all  the  proceedings  of  the  commissioner 
oUr^'the^oomnSs^  ^^^^^  ^  subjcct  to  the  Supervision  of  the  court  by  which  he  was  ap- 
ii«er»s  pcoosed-  pointed ;  and  for  good  cause  shown,  the  court  may  require  the  commis- 

1  See  sec.  (60),  of  thii  Chapter. 
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sioner  to  make  aa  exhibit  and  statement  of  any  or  all  his  official  pro- 
ceedings, and  to  do  any  other  act  pertaining  to  his  office,  that  justice 
may  require. 

(25.)  Sso.  XXY.    That  the  commissioner,  after  application  made  Kotioe  of  fnMiT. 
to  him,  as  aforesaid,  shall  give  fifteen  days'  notice  thereof,  by  advertise-  ^^  ^d^^how 
ment  in  some  newspaper  of  general  circulation  in  the  county ;  or  by  ^SSo*^  *^  ^'°°^" 
advertisement  set  up  in  three  public  places  in  the  county,  one  of  which         '^' 
shall  be  on  the  door  of  the  court  house ;  in  which  advertisement  shall 
be  specified  the  time  when  the  copies,  hereinafter  provided  for,  will  be 
returned  to  the  court 

(26.)  Sxo.  XXYI.    That  when  fifteen  days  shall  intervene  between  whon  commit, 
the  day  of  making  application  to  the  commis^oner  and  obtaining  his  ^^^  ^mrftiS 
certificate  as  aforesaid,  and  the  first  dfty  of  the  next  term  of  the  court  bondoftheappu- 
of  common  pleas  of  the  proper  county,  it  shall  be  the  duty  of  the  com-  ^th/SdieS^iil* 
missioner  to  return  to  said  court,  on  or  before  the  first  day  of  the  term,  SoS^iSSMowd: 
the  original  bond  given  to  hin^  by  each  applicant  (if  any  was  given); 
and  al^  copies  of  uie  several  schedules  and  inventories  made  such  ap- 
plicant (if  any  are  made) ;  and  also  a  copy  of  the  oath  made  by  him, 
and  the  examination  of  the  applicant  before  the  commissioner,  on  ques- 
tions as  before  provided;  and  also  a  copy  of  the  record  of  the  proceed- 
ings of  the  commissioner  in  the  case;  which  bond,  and  said  several 
copies,  shall  be  filed  by  the  clerk,  and  shall  remain  on  file  in  his  office, 
for  the  benefit  of  any  person  interested.    And  the  clerl^  shall,  upon  —The  nme  to  bo 
the  filing  of  said  bond  and  copies,  enter  unon  his  docket  the  name  of  S^tc^^^^^ 
tho  applicant,  as  a  petitioner  for  relief  under  this  act. 

(27.)  Seo.  XX  V II.     That  when  fifteen  days  shall  not  intervene  be-  Farther  proris- 
tween  the  day  of  making  application  as  aforesaid,  and  the  first  day  of  ^bondTet?!^ 
the  next  term  of  the  court,  it  shall  be  the  duty  of  the  commissioner  to  thecommiasioner* 
return  the  bond  and  copies  specified  in  the  foregoing  section,  to  said 
court,  on  or  before  the  first  day  of  the  second  term  thereafter. 

(28.)  Seo.  XXVIII.    That  on  or  before  the  second  day  of  the  term  when  petitkm  or 
of  the  court  at  which  copies  shall  be  filed,  as  aforesaid,  said  applicant  S^^^^q^.  ^ 
shall  file  his  petition  in  the  office  of  the  clerk  of  said  court,  setting  I^Si?^^"  ^  ^ 
forth  his  said  application  to  the  commissioner,  and  praying  for  the  re-  if  noae  appear, 
lief  contemplated  by  this  act;  and  the  court  shall  thereupon,  on  the  ri^'toS'oil& 
same  day,  or  on  some  subsequent  day  in  the  same  term,  wlule  the  said  ficate  granted, 
petitioner  is  in  court,  cause  the  creditors  of  said  petitioner  to  be  called; 
and  if  none  shall  appear,  in  person  or  by  attorney,  to  resist  said  peti- 
tion, the  court  may,  without  fturther  examination  of  the  petitioner,  grant 
to  him  a  certificate  of  his  having  complied  with,  and  obtained  the  re- 
lief provided  by  this  act,  or  said  petitioner  may  be  further  examined 
by  the  court:  Provided,  that  it  shall  first  be  made  to  appear  to  the 
eourt,  that  the  notice  required  by  this  act  has  been  given;  and  also, 
that  the  proceedings,  before  the  commissioner,  have  been  substantially 
oomformable  to  this  act;  provided,  also,  that  the  court  may,  for  suffi- 
cient cause  shown,  permit  said  applicant  to  file  his  petition,  as  afore- 
said, on  any  day  after  the  second  day  of  the  term,  as  above  provided. 

(29.)  Sso.  aXIX.  That  if  any  creditor  of  the  petitioner,  or  other  satif  peHtionie 
person  interested,  shall  appear,  in  person  or  by  attorney,  to  resist  said  SJ^^begJI 
petition,  and  shall  require  a  further  examination  of  the  petitioner,  the  tinned  and  refer* 
said  petition  shall,  if  required  by  either  party,  be  continued  until  the  Ji^i^toST^S-" 
next  term  of  the  court;  and  such  ftirther  examination  shall  be  before  pUoant. 
the  commissioner,  or  before  some  other  person  to  be  appointed  by  the 
eourt  to  take  ike  same.' 

1  If  the  debtor  oonld  not  giro  seouritj  for  his  sppesranco  at  the  next  term,  and  waa 
confined  in  jail,  the  iheriif  had  to  look  to  the  debtor  for  his  eompensation.    The 
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Who  ii^  hMv  (30.)  Seo.  XXX.  That  before  the  petitioner  shall  be  required  to 
•to.,  of  ^saoho^  submit  to  a  ^irther  examination,  at  least  three  days'  notice,  in  writing, 
uniution.  gtall  be  given  to  him  by  the  creditor,  or  his  attorney,  requiring  the  ex- 

amination, specifying  tne  time  and  place  of  such  examination. 
How  Booh  ftirther      (31.)  Seg.  XxXI.     That  the  further  examination  of  the  petitioner 
ttDu^tion  con-  gjj^u  ^^  j^  writing ;  and  his  answers  to  such  questions  as  shall  be  put 
to  him,  shall  be  reduced  to  writing  by  himself  or  his  attorney,  or  by  the 
commissioner,  or  other  person  appointed  by  the  court  as  aforesaid. 
When  audi  far-      (32.)  Seo.  XXXII.     That  if  the  petitioner,  while  under  examina- 

that  examination  ±»  n  •j-lh  *        n     ,t        ^»  . 

majbepo^po&ecL  tion,  as  aioresaid,  shall  require  further  time  to  answer  any  questions 
put  to  him  in  writing,  it  shall  be  the  duty  of  the  person  before  whom 
such  examination  is  had,  to  adjourn  the  same  for  any  time,  not  exceed- 
ing four  days;  and  such  petitioner  shall  not  be  required  by  his  credit- 
ors, or  any  of  them,  to  appear  and  submit  to  an  examination  as  afore- 
said, more  than  twice,  unless  by  adjournment  as  aforesaid. 
The  Mid  examina-      (33.)  Seo.  XXXIII!     That  when  such  examination  shall  be  called, 
d^^*^tt^  ^®  petitioner  shall  sign  the  same,  and  make  oath  or  affirmation  to  the 
Jtoj*  *ten^«wi  truth  thereof,  before  the  commissioner,  or  before  some  other  person 
authorized  by  law  to  administer  oaths;  and  the  said  examination  shall 
be  returned  to  the  clerk  of  the  court,  and  by  him  filed  in  his  office. 
Bridenceand  pro-      (34.)  Sec.  XXXIY.     That  upou  the  final  hearing  of  the  petition, 
flSo^fieajSg,^  the  several  examinations  of  the  petitioner  may  be  read  as  evidence,  by 
ter  roch  farther  any  Creditor  named  in  his  schedule  as  a  creditor;  and  the  petitioner, 

examination.  t  /*  t  •         » ^         f  •  •  t    n  t 

and  any  of  his  said  creditors,  may  examine  witnesses  before  the  court; 
and  they  may  also  offer  any  other  evidence  or  depositions  taken  accord- 
ing to  law;  and  the  court  on  hearing  may  grant  to  the  petitioner  a  cer- 
tificate as  aforesaid,  or  mav  dismiss  his  petition,  as  shall  seem  just 
How  oortjawd-  (35.)  Sec.  XXXV.  That  when  the  court  shall  dismiss  the  petition 
haa^;  of  any  person  applying  for  relief  under  this  act,  judgment  shall  be  ren- 

dered against  the  petitioner  for  all  the  costs  that  have  accrued  on  be- 
half of  the  petitioner  (except  such  as  have  been  paid  by  him  to  the 
commissioner,  at  the  time  of  obtaining  his  certificate),  and  also,  in  re- 
sisting the  same;  and  when  the  court  shall  grant  the  petitioner  the  re- 
lief prayed,  judgment  shall  be  rendered  against  the  petitioner  for  the 
costs  before  the  commissioner,  and  in  the  court,  on  the  part  of  the  pe- 
— Execntion  titioner,  and  not  before  paid ;  and  the  creditors  resisting  such  petition 
ttierefor.etc  ^j^^  failing,  shall  pay  their  own  costs;  and  all  such  costs  shall  be  taxed 
as  in  other  cases,  and  may  be  collected  by  execution;  or  the  court  may 
order  that  their  final  certificate  shall  be  staid  by  the  clerk  until  the 
petitioner  shall  pay  the  90St8  taxed  against  him. 
Sffcot  of  the  <«r-  (36.)  Sec.  a!X aYI.  That  the  certificate,  granted  by  the  court  to 
^t^togrutedi^  the  petitioner  as  aforesaid,  shall  protect  the  person  of  such  petitioner 
forever  after  from  arrest  or  imprisonment  for  any  civil  action,  debt,  or 
demand,  mentioned  in  the  schedule  of  his  debts,  made  before  the  com- 
missioner as  herein  before  provided.^  And  if  any  sheriff  or  other 
officer  shall  arrest  any  person  having  been  so  discharged  by  the  court, 
such  officer  having  knowledge  of  such  discharge,  and  that  the  person 
so  arrested  has  a  certificate,  so  granted  to  him  by  the  court;  or  shall 
re^se  to  discharge  the  person  so  arrested  out  of  his  custody,  as  soon 
as  such  certificate  shall  be  produced  and  shown  to  him ;  the  officer  so 

iheriff,  however,  was  not  bonnd  to  support  him,  without  the  usual  compensation  pro- 
rided  by  law.     Wadnoorth  r.  Whettnore  et  aL,  0  Ohio  Rep.  438.    As  to  the  support  of 
the  debtor,  under  the  act  of  1805,  see  Chase,  611,  section  12,  and  tiie  oases  of  BiMim 
T.  Carlton  et  al',,  1  Ohio  Kep.  32,  and  Zuckg  r.  Brandon  0taL,l  Ohio  Rep.  49. 
See  sec.  (173)  of  the  Cods. 

t  See  exception,  sec.  (60)  of  this  Chapter. 
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offending  shall  be  deemed  guilty  of  a  trespass,  and  shall  be  liable  to 
be  prosecuted  in  the  court  of  common  pleas,  in  an  action  at  the  suit  of 
the  party  injured ;  and  if  judgment  shall  be  rendered  against  such 
officer  for  any  sum  whatever,  in  damages,  the  plaintiff  shall  recover 
full  costs. 

(37.)  Sec.  XXXVII.     That  if  any  person  who  shall  apply  for  the  Penalty.  «te.,  if 
relief  contemplated  by  this  act,  shall,  either  before  or  after  such  appli-  OT^^dbf^oM ofu! 
cation,  conceal  any  of  his  property,  ritrhts,  or  credits,  or  shall  sell  and  ve^v^  *n  tn^t 
convey,  or  m  any  manner  dispose  of  the  same,  or  any  part  thereof,  m  avoid  the  prorif 
trust,  for  his  own  use,  or  for  the  use  of  his  wife,  or  child,  or  children,  *<«•  of  twt  act 
except  for  their  immediate  support,  or  shall  in  any  way  dispose  of  any 
of  his  property,  with  intent  to  injure  or  defraud  any  one  or  more  of 
his  creditors,  or  to  avoid  the  provisions  of  this  act,  the  person  so  offend- 
ing shall  be  indicted^  and,  upon  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  five  hundred  dollars,  or  be  imprisoned  in  the  oell  or  dun- 
geon of  the  jail  of  the  county,  and  be  fed  on  bread  and  water  only,  not 
exceeding  ten  days,  or  both,  at  the  discretion  of  the  court. 

(38.)  Seo.  XaXVIII.     That  the  commissioner  shall  sell  all  the  when  and  how 
property  assigned  to  him,  at  public  vendue,  after  giving  at  least  fifteen  dilS^S?t£  a^!^ 
days'  notice,  by  advertisement,  published  in  some  newspaper  of  gen-  piicant*i  proper- 
eral  circulation  in  the  county,  or  bv  advertisement  set  up  in  three  pub-  ^* 
lie  places;  which  sale  shall  be  made  as  soon  after  such  assignment  as 
the  commissioner  shalljudge  most  advantageous  for  the  creditors.^ 

(39.)  Seo.  XXXIX.  That  said  property  shall  be  sold  on  a  credit  8«ne. 
of  not  more  than  nine  months,  nor  less  thim  three  months;  and  the 
commissioner  shall,  in  all  cases  of  sale  on  credit,  require  and  take  bond 
or  note,  with  sufficient  security:  Provided,  that  when  one  person  shall 
not  purchase  to  the  amount  of  five  dollars,  the  commissioner  shall  re- 
quire of  such  purchaser,  payment  at  the  time  of  sale. 

(40.)  Seo.  XL.  That  the  commissioner,  after  the  assignment  of  the  when  and  how  to 
rights  and  credits  of  any  applicant,  shall  forthwith  collect  and  reduce  ^^^  tawJvSn? 
such  rights  and  credits  to  possession,  with  as  little  expense  as  possible; 
and  when,  in  the  opinion  of  the  commissioner,  any  debtor  of  such  ap- 
plicant is  insolvent,  or  any  debt  so  assigned  can  -  not  be  collected,  the 
commissioner  shall  not  put  such  debt  in  suit  at  the  expense  of  the  es- 
tate of  the  insolvent ' 

(41.)   Seo.  XLI.     That  as  soon  as  the  commissioner  shall  have  sold  when  and  how 
all  the  property  assigned  to  him,  and  collected  the  proceeds  of  sale,  and  ^^^I^Jl^  S 
also  the  money  due  to  the  applicant,  or  sooner,  if  the  interests  of  the  Sa^rimt  notice  to 
creditors  require  it,  said  commissioner  shall  give  notice  to  the  creditors  J****^*  oiaime. 
by  advertisement,  published  for  at  least  three  weeks  successively,  in 
some  newspaper  of  general  circulation  in  the  county,  to  present  their 
claims  for  dividend;  which  claims  shall  be  presented  to  the  oommis-  whenmoheiaimi 
sioner,  within  sixty  days  from  the  day  on  which  such  notice  shall  be  tohepreeented. 
first  published  as  aforesaid.  * 

(42.)  Seo.  XLU.    That  the  commissioner  shall  have  power  to  com-  oommiMioner 
promise  and  settie  all  claims  assigned  to  him,  and  to  adjust  bjr  arbitra-  J^i.^SJ^'**"*'* 
tion  or  reference,  all  matters  of  dispute,  wherein  he  may  be  interested  oudnu  assigned  to 
as  commissioner;  and  if  any  claim  against  the  applicant  shall  be  pre-  ^^^^ 
sented  to  him,  which  he  shall  not  allow,  it  shall  be  the  duty  of  the  com- 
missioner, forthwith  to  notify  such  claimant,  his  agent  or  attorney,  that  his  doty  when  ha 
his  said  claim  is  not  allowed,  and  the  commissioner  shall  defer  making  >^MtB*  claim, 
any  dividend  for  twenty  days  after  such  notice  given. 

1  Modified,  af  to  roal  estate,  for  which  see  sees.  (69),  (M),  (67),  (68),  and  (69)  of  , 

this  Chapter. 
SBat  fhall  sell  the  same :  see  sec.  (64)  of  this  Chapter. 
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Wbaiandhowto      (43.)  Sso.  XLII.     Thftt  at  the  expiratiiMi  of  the  time  UBdited  for 
Bukedividendioo  ^  presentment  of  okimB  aft  aforesaid,  the  oommisaioner  shall  make 


an  equitable  diyidend  of  the  money  in  his  hands  (after  deducting  the 
fees  allowed  by  this  act  to  be  deducted  therefrom),  among  the  ore£toi» 
whose  claims  shall  have  been  presented  and  allowed  as  idbresaid;  ^  and 
so  from  time  to  'time,  to  make  dividends  as  money  shall  come  to  his 
hands,  first  giring  notice  as  aforesaid. 
*«»or^jjgjj^      (44.)  Sbo.  XLIV.    That  if  the  creditor,  whose  claim  is  not  allowed 
x^Bcted  daim,   *  by  the  commissioner,  shall  not,  within  the  period  of  twenty  days  afier 
umd  from  divt^  being  notified  as  above  provided,  oommoice  suit  against  the  applicant^ 
and  prosecute  the  same  to  judgment,  or  otherwise  procure  his  said 
claim  to  be  allowed  by  the  commisaioner,  he  shall  be  barred  of  tl»e  next 
Astoproofofffoch  dividend  thereafter  to  be  made:  Provided^  that  no  acknowledgment  of 
^^'^^  the  defendant,  made  after  his  said  application,  shall  be  admitted  in  evi- 

dence, to  prove  such  eUim :  provided,  also,  thai  if  any  suit,  commenced 
Suit  pending  as  aforesud,  shall  not  be  finally  determined  beiore  the  expiration  <^ 
th^^^  defer  *  ^^^Q^^y  ^^yg  gg  afbresaid,  the  commissioner  shall  de&r  making  a  divi- 
dend until  such  suit  shall  be  finally  determined. 
Bi^iitoof  eraditov  (^5.)  Sbo.  XLY.  That  if  any  creditor  shall  fdl  to  present  and  es- 
usdaim aftwtibe  ^^^^^  ^^^  claim,  befWe  a  dividend  shall  have  been  made  as  aforesaid, 
flnt  dividend  is  and  shall  afterward  pvesent  and  establish  his  claim  as  b^ore  provided^ 
°^®'  he  shall  receive  upon  such  second,  or  other  subaequent  dividend,  such 

sum  as  will  make  him  equdi  with  those  creditors  who  have  before  re- 
ceived a  dividend :  Provided,  that  no  creditor  in  whose  fiivor  a  dividend 
has  been  made,  shall  be  bound  to  reftind  the  same,  or  aav  part  thereof^ 
in  favor  of  a  creditor  wWie  claim  shall  have  been  establuhed  subse- 
quent to  such  dividend  made. 
oommiMtoner  (46.)  Sso.  XLYI.     That  the  commissioner  is  hereby  authoriied  te 

mi^Adminirter    administer  the  oaths  by  this  act  required  to  be  administered  to  any  ap- 
plicant and  petitioner;  and  also  to  administer  oaths  to  any  other  per- 
son, in  any  matter  pertaining  to  the  duties  of  his  office. 
Grediton  not  (47.)  Sbo.  XL  V H.     That  if  any  creditor  whose  nam^  is  not  on  the 

mi^MwtaWsh^^  Schedule  shaU  present  and  establish  his  claim  be^Eure  the  commissioner^ 
g^^<>  "lutre  be  shall  be  entitled  to  a  dividend  with  the  other  eieditors;  in  which 
case,  such  creditor  shall  be  bound  by  all  ^ke  provisions  of  this  act,  in 
the  same  manner  as  if  he  was  named  in  said  schedule  of  creditora  made 
before  the  commissioner. 
Whitt  property         (48.)  Ssa  XLYIIi.    That  the  commissioiMr  shall  permit  the  ap- 
2fif*^  "*^'*"  plicant  for  relief  under  this  act,  to  retain  for  his  own  use  his  neoesaaij 
bed  or  beds  and  bedding,  and  the  wearing  apparel  for  himself  and  &m 
ily,  and  such  other  property  as  by  law  is  or  may  be  excepted  from  exe- 
iniwitory  there-  oution ;  which  property,  except  the  wearii^  q>parel,  shall  be  invenlo* 
<^  ried  in  a  separate  schedule,  wnich  shall  be  kept  by  the  commissioner; 

and  no  copy  thereof  shall  be  returned  to  the  court,  unless  ordered  by 
Action  of  the  the  court;  and  the  commissioner,  or  the  court,  as  the  case  may  require^ 
shall  judge  of  the  sufficiency  or  excess  of  the  beds  and  bedding,  or 
wearing  ^parel,  so  retained,  and  may  allow  the  whole  or  any  part 
thereof  to  be  retained,  as  shall  be  just 
Berignfttionof  (49.)  Sxa  XLIX.     That  all  resignations  of  the  offioe  of  oommis- 

^^^^*  ^  Bioner  of  insolvents  shall  be  made  in  writing  to  the  clerks  of  the  court 
of  common  pleas  of  the  proper  county. 

1  Where  the  putatiTe  father  of  an  illegitimate  ohild  applied  for  the  beaeflt  of  the 
insolvent  act,  and  was  afterward  declared  a  bankmpt  nnoer  the  act  of  congress,  it  wu 
held  that  his  effects,  in  the  hands  of  the  commissioner  of  insolvents,  shonld  be  ap- 
plied to  the  satisfaction  of  the  order  of  court  in  favor  of  the  mother  in  the  bastardj 
case  (no  other  claim  having  been  presented  before  the  commissioner  of  insolvents! 
in  preference  to  the  claim  of  the  assignee  in  bankmptov.  Eawet  v.  Oook^ev,  18  Oloe 
Eep.  242. 
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(50.)  Sbo.  LI.     That  it  shall  be  lawfol  for  the  oouris  of  common  OommifldoiMr  to 
pleas  in  each  county,  at  any  time  after  the  passage  of  this  act,  to  ap-  SJeSS?*^  ^ 
point  a  commissioner  of  insolvents,  who  shall  give  bond  and  take  the  HitboBdaai 
•aths  prescribed  by  law;  and  the  commissioners  so  {^pointed  shall  en-  ^^^^ 
.^er  upon  the  discharge  of  the  duties  of  his  office,  after  the  taking  effect 
of  this  act 

(51.)  Ssa  LII.  That  the  commissioner  shall  have  right  to  demand  oomiiiisdoiMr*! 
and  receive  from  each  applicant  the  following  fees,  via:  For  writing  a  JSSd"iuwipSd."" 
bond,  twenty-five  cents;  for  writing  tha  several  schedules,  inventories 
and  assignments  of  property,  hereinbefore  required,  ten  cents  for  each 
hundred  words;  for  any  examination  of  the  appUcant  before  the  com- 
missioner, at  the  time  of  making  the  application,  ten  cents  for  each 
hundred  words;  for  publishing  notice  of  application  in  a  newspaper, 
fifty  oents;  and  for  each  notice  of  such  applioi^on  to  be  set  up,  ten 
oents;  and  for  the  certificate  of  such  application  and  discharge,  twenty- 
five  cents;  which  feea  the  commissioner  shall  have  a  right  to  demand^ 
before  he  shall  be  required  to  deliver  to  the  applicant  such  certificate : 
and  at  the  final  hearing  and  determination  of  tne  petition,  no  judgment 
shall  be  rendered  by  me  court  for  such  fees,  if  the  petitioner  shallhave 
paid  iha  same. 

(52.)  Seo.  LIII.  That  fbr  making  copies,  to  be  returned  to  the  Smm. 
court,  as  hereinbefore  i»rovided,  and  for  all  other  writings  required  to 
be  done  by  any  person  under  this  act,  the  commissioner,  or  other  per- 
son doing  the  same,  shall  be  entitled  to  the  same  sum  for  each  hunared 
words,  that  now  is  or  hereafter  may  be  allowed  by  law,  to  the  master 
commissioner  in  chancery,  for  taking  depositions;  for  publishing  notice 
in  a  newspaper  to  creditors,  to  present  their  claims  when  the  same  shall 
4>e  required  D^  law,  twentv-five  cents,  in  addition  to  the  sum  actually 
ptud  to  the  printer;  and  lor  each  notice  set  up  when  required,  twelve 
and  a  half  cents;  and  fbr  all  other  services  perfbrmed  under  this  act, 
the  commissioner,  or  other  person  perfbrming  the  same,  shall  be  enti- 
tied  to  a  reasonable  compensation,  to  be  judged  of  and  allowed  by  the 
court;  which  fees  allowed  by  this  section,  and  also  the  costs  in  court, 
may  be  retained,  and  paid  by  the  commissioner  out  of  any  money  that 
may  come  to  his  hands,  out  of  the  effects  of  the  applicant. , 

^53.)  Sbo.  LIV,    Wiat  it  shall  be  the  duty  of  every  commissioner  gmmiMionj^ 
of  msolvents  (and  in  case  of  death,  then  of  their  executors  or  admin-  to  d^vT^ 


istrators),  upon  the  appointment  of  a  successor,  to  surrender  and  de-  •tc-.toWmiooi*. 
liver  over  to  such  successor  all  books,  records,  papers,  assets,  moneys 
and  other  property  in  his  possession,  bv  virtue  dT  his  office;  and  such 
successor  snail  receive  and  receipt  fbr  the  same,  and  in  all  respects  pro- 
ceed as  though  such  effects  had  originally  come  into  his  possession. 

(54.)  Seo.  LV.     That  the  act  entitled  "an  act  for  the  relief  of  in-  Actiwp«tiA 
solvent  debtors"  passed  February  23,  1824,  and  the  act  entitled  "an  ChMe,i44n. 
act  to  amend  the  act  entitled  'an  act  for  the  relief  of  insolvent  debt- 
ors,'''  passed  December  29,  1824,  be  and  the  same  are  hereby  re- 
pealed: Provided,  that  all  applications  and  other  proceedings  com-  CbaM,i48L 
menced  under  said  acts  shall  be  carried  on  to  a  final  determination,  and  SaTing,  «ta. 
dividend  of  the  effects  of  the  petitioner  shall  be  made  according  to  the 
provisions  of  said  acts,  in  the  same  manner  as  if  the  same  had  not  been 
repealed. 

This  act  to  take  effect  and  be  in  force  from  and  after  the  first  day  of  wb<n  Mt  took 
June  next.  "*^ 


1  Repealed :  lee  fee*  (66)  of  this  Oluipter.    It  anthorised  the  auditor  of  the  oowitgr 
to  aot  aa  eommlaaioner  of  ingolyents  in  ease  of  inability,  etc.,  of  the  eommlsiioner. 
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An  Aet  to  amend  an  aet  entitled  "an  aot  for  the  relief  of  insolvent  debtors." 
[AuMd  and  took  <fMt  JUwuory  28, 1834.    82  «oL  AiL  23.] 

Wbtt    and  how      (55.)  Seo.  1.     Be  It  enacted  hy  the  General  Assembly  of  the  State 

Mimit  ftppraiMd  of  Ohio^  That  in  all  oases  when  lands  and  real  estate  shall  be  assigned 

hiteeMie.  qf  convejed  to  the  commissioner  of  insolvents  of  any  county  in  this 

state,  by  yirtae  of  the  act  to  which  this  is  an  amendment,  it  shall  be  the 

duty  of  such  commissioner  of  insolvents  to  summon  three  judicious 

disinterested  freeholders  of  the  county,  who  shall,  after  being  duly 

sworn,  appraise  and  value  such  land  and  real  estate,  and  return  to 

such  commissioner  their  valuation,  in  writing,  under  their  hands  and 

seals,  which  valuation  the  said  commissioner  shall  carefully  preserve  in 

his  office. 

What  notioe  of      (56.)  Seo.  IL    That  the  commissioner  of  insolvents  shall,  in  all 

eSt^S^giwS  ^^*^®»  &^^  •*  ^^^^  thirty  days*  notice  of  the  time  and  place  of  sale  of 

any  land  or  real  estate  to  be  by  him  sold  by  virtue  of  the  act  to  which 

— Moit  901  far  this  is  an  amendment ;  and  no  such  land  or  real  estate  shall  be  sold  for 

JSS^^SS!*'"  1^88  than  two  thirds  of  the  appraised  value  thereof,  to  be  ascertained 

as  provided  in  the  first  section  of  this  act. 

An  Aot  to  amend  the  aot  entitled  "  an  aot  to  amend  an  act  entitled  '  an  aot  for  the  re- 
lief of  insolvent  debtors/  "  passed  Febmary  28, 1834. 

[PkuMdoiMitooi^MCJfiirdk  9,1836.    88  voL  fiW.  00.] 

Ifaooh  x«ai  estate  (57.)  Seo.  I.  Be  it  enacted  hy  the  General  AMemhfy  of  the  State  of 
coQ^To^tiutn  ^^^>  ^^^^  ^  ^^  cases  where  lands  and  real  estate  shiJl  have  been  as- 
where  the  oom-'  signed  or  may  hereafler  be  assigned  or  conveyed  to  the  commissioner 
Swa^k&Mo^t  0^  insolvents  of  any  county  in  this  state,  by  virtue  of  the  act  for  the 
lu^s  relief  of  insolvent  debtors,  and  such  land  and  real  estate  shall  be  situ-^ 

ated  in  a  county  or  in  counties  where  the  commissioner,  to  whom  such 
assignment  may  have  been  or  shall  be  made,  does  not  reside,  it  shall  be 
the  duty  of  such  commissioner  to  cause  an  authenticated  transcript  of 
such  assignment  to  be  transmitted  by  mail,  or  by  some  safe  mode  of 
conveyance,  to  the  commissioner  in  the  county  where  such  land  may  be 
situated ;  and  the  commissioner  to  whom  such  transcript  shall  be  trans- 
mitted shall  cause  the  same  to  be  recorded  in  his  office;  and  shall  sum- 
mon three  judicious,  disinterested  freeholders  of  the  county,  who  shall, 
after  being  duly  sworn,  appraise  and  value  the  land  descnbed  in  such 
transcript,  and  make  duplicate  returns  to  such  commissioner  of  their 
valuation  in  writing,  under  their  hands  and  seals ;  one  of  which  returns 
the  said  commissioner  shall  preserve  in  his  office,  and  the  other  he  shall 
transmit  to  the  commissioner  from  whom  such  transcript  may  have  been 
received. 
-And  aaisw  (58.)  Seo.  II.     That  the  commissioner  to  whom  the  assignment  mav 

have  been  or  shall  be  made,  upon  the  receipt  of  such  valuation,  shall 
cause  the  land  and  real  estate  so  assigned,  to  be  sold  agreeably  to  the 
provisions  of  the  act  to  which  this  is  an  amendment;  and  upon  such 
sale,  shall  cause  a  record  thereof  to  be  made  in  his  office;  and  shall 
transmit  a  certified  transcript  of  such  record  of  sale,  to  the  commis- 
sioner of  the  county  where  such  land  may  be  situated,  who  shall  cause 
the  same  to  be  recorded  in  his  office. 

An  Aot  farther  to  amend  an  aot  entitled  <'  an  aot  for  the  relief  of  insolvent  debtors," 
passed  Febmary  28, 1834. 

IPamed  Jaimarf  26, 1843.     41  vol.  BtaU  16.] 

(59.)  Sec.  I.    Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Ohioy  That  in  all  cases  where  real  estate  has  been,  or  may  hereafter  be 
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assigned  or  oonvejed  to  the  oommissioner  of  insolyents  of  any  county 
in  this  state,  and  appraised,  advertised  and  offered  for  sale,  and  not  sold 
for  want  of  bidders,  said  oommissioner  may  canse  said  real  estate  to  be 
reappraised,  and  sold  according  to  the  law  now  in  force  regulating  such 
sales  J 

This  act  to  take  effect  and  be  in  force  from  and  after  the  passage 
thereof. 

An  Aet  to  amend  ih«  aot  entitled  "an  act  for  the  relief  of  insolrent  debton." 
[PMMd  JfimA  4, 1844.    4S  voL  fibif.  ».] 

(60.)  Seo.  I.     Beit  enacted  hy  the  General  As9emhU/  of  the  State  of  Ovtuoate  lUn 
Ohio,  That  the  certificate  of  the  commissioner  of  insolvents  and  of  the  Sut'^flwm  imt 
court  of  common  picas,  authorized  to  be  given  to  applicants  for  the  ^oSSJSi^^ 
benefit  of  the  act  to  which  this  is  an  amendment,  shall  not  protect  the 
person  of  the  applicant  from  arrest  or  imprisonment  for  any  debt  or  de 
mand  that  has  or  may  accrue  for  money  or  property  received  while  act- 
ing as  a  public  officer,  executor,  administrator,  guardian,  or  while  acting 
in  any  other  fiducial^  character. 

(61.)  Seo.  II.    That  all  nonresident  applicants  for  the  benefit  of  NonreiidMit   ap- 
the  act  to  which  this  is  an  amendment,  shall  give  bond  with  surety  to  ^S^*  ^   "^^ 
the  acceptance  of  the  commissioner,  in  any  sum  not  less  than  the 
amount  of  the  debt  for  which  he  is  in  custody,  conditioned  as  is  pro- 
vided in  said  act. 

(62.)  Seo.  III.  That  the  commissioner  of  insolvents  may  give  to  Kobond  iwndred 
ihe  applicant  for  the  benefit  of  the  act  to  which  this  is  an  amendment,  ^^^^  "  ^^ 
who  IS  at  the  time  of  such  application  a  resident  of  the  county  where 
such  application  is  made,  and  oeing  in  actual  custody  of  an  officer  on 
mesne  or  final  process,  such  certificate  as  is  provided  for  in  the  act  to 
which  this  is  an  amendment,  without  requiring  any  bond  of  such  ap- 
plicant: Provided,  the  commissioner  shall  be  satisfied  that  the  applicant 
nas  delivered  up  all  his  money  and  property,  or  that  the  applicant  has 
committed  no  firaud  by  disposing  of  any  money  or  property,  or  that 
the  application  has  not  been  made  for  the  purpose  of  enaoling  the  ap- 
plicant to  remove  his  body  out  of  the  jurisdiction  of  the  court  whore 
said  application  is  made,  or  the  commissioner  may,  in  his  discretion,  re- 
quire the  applicant  to  give  bond  with  surety,  agreeably  to  the  pro- 
visions of  the  act  to  which  this  is  an  amendment,  in  any  sum  not  ex- 
ceeding the  amount  of  the  debt  or  demand  for  which  said  applicant 
may  be  in  custody. 

^63.)  Seo.  IV.  That  so  much  of  the  act  entitled  <<an  act  for  the  Pirtc 
relief  of  insolvent  debtors,"  passed  March  12, 1831,  as  is  contrary  to  "'**' 
the  provisions  of  this  act,  be  and  the  same  is  hereby  repealed. 

An  Act  to  amend  the  aet  entitled  "an  act  for  the  relief  of  infolyent  debtors,"  patted 

March  13, 1881. 

iPHumd  FAnurf  19, 1846.  44  voZ.  fiW.  6a] 

(64.)  Seo.  I.     ^  t^  enacted  by  the  General  Assemh^f  of  the  State  Onam  of  IbmIt 
of  OhiOj  That  in  all  cases,  when  rights  and  credits  shall  be  assigned  or  •**■  "^  **  ***• 
conveyed  to  the  commissioner  of  insolvents  of  any  county  in  this  state, 
by  virtue  of  the  act  to  which  this  is  an  amendment,  it  shall  be  the  duty 
of  such  commissioner  to  sell,  in  the  same  manner  as  is  provided,  by 

I  iht  law  in  forae  when  the  ahore  aet  was  passed  (Swan,  467),  is  repealed ;  and 
the  law  now  in  forae  is  similar  in  its  provisions  to  the  repealed  law :  see  Code,  Title 
XIV.  # 
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flaid  act/ for  tlie  gale  of  the  penonal  property  of  tlae  UEBolyeat,  all  siiek 

riffhts  and  credits  as  saeh  oommissioner,  by  the  fortieth  section  of  said 

aet,  is  required  not  to  put  in  suit  at  the  expense  of  the  estate  of  the  ia* 

sohrent 
Ymm^  in  the      (65.)  Sec  II.    WhencTer  the  office  of  commissioner  of  insolveata 
^Smir.    ^'^"''"^  shall  be  vacant,  or  in  case  of  the  death,  absence,  or  inability  of  said  com  • 

missioner,  the  duties  of  commissioner  shall  temporarily  be  discharged 

by  a  maater  commissioner  in  chancery. 
Seettonmmkd.       (66.)  Sm  III.    The  fiftieth  secUon  of  the  act  io  which  this  is  an 

amendment  b  hereby  repealed. 

An  Aot  to  UBen4  the  apt  entitled  **  an  ael  fbr  the  relief  of  inaolr^nt  debtort.'* 
[PafMiF«(nuvy6,iaA7.    46  pO.  BUiL  U,} 

PartorMocioii(4)  (^O  Svo.  I.  Be  U  maeted  hy  the  Oenarcd  Aeaembfy  of  the  Siaie 
>«P«*^  of  OJUoy  That  so  much  of  the  aot  entitled  <<an  aot  for  the  relief  of  in- 

solyent  debtors,"  passed  March  twelfth,  one  thousand  eight  hundred 
lod  thirty*one,  as  appropriates  one  of  the  rooms  iiji  the  poUie  buildings 
to  the  use  of  the  commissioner  of  insolyents,  be  and  the  same  is  here% 
repealed. 

An  Aqt  rapplementary  to  the  Mt  for  the  relief  of  Inso^reiit  dvbton. 
[iVuMdJMnMry  1,1868.    61  «o7.  Slot  828.] 

Whm  MMM  te  (68.)  Sao.  L  Be  it  enacted  by  the  General  AsieUbiy  of  the  State  of 
mSSjJS^  te  Ohio,  That  any  person  who  may  be  imprisoned  under  any  process  is- 
«^<:i^«ii^  sued  from  any  of  the  courts  of  diis  state,  for  the  collection  of  any  £bo 

or  penalty  imposed  by  yirtue  of  any  law  of  this  state  for  the  punish- 
ment  of  any  offonse,  shall  be  entitled  to  all  the  benefit  of  the  act  en- 
.  titled  "  an  act  fbr  the  relief  of  insolvent  debtors,"  and  of  any  law  amend- 
atory thereof,  in  the  same  manner  as  though  the  amount  of  said  fine, 
penalty  or  costs  had  been  recovered  against  suoh  person  in  any  civil  ao- 
fion :  Provided,  that  the  judgment  <kfbndant  shall  not  be  entitled  to 
tike  benefit  of  this  act  until  the  expiration  of  sixty  days'  imprisonment 
en  such  judgment,  unless  the  court  rendering  said  judgment,  or  any 
judge  thereof  in  vacation,  shall  otherwise  direct 

KoTB.— For  the  former  Uws  npon  this  subject,  see  aet  of  December  18, 1799;  ChMe, 
S68.  Febnuhiy  2, 1806;  Chase,  610.  Februarj  23, 1824|  OhMe,  1403.  Deoember 
29, 1824;  Chase,  1401.  The  two  last  named  acts  were  rep«/A«d  bjthe  aot  now  U( 
foroe. 

As  to  proceedings  bj  a  icirp  faeiat  on  the  bond  of  an  insolvent  debtor,  ezeented 
ander  the  above  mentioned  statute  of  1S05,  see  Wol/w.  i^/wufo/ord.  4  Ohio  Kep.  39T. 

As  to  th^  aots  of  1824.— <Tbe  sar«^  in  a  bon4,  giy^n  b«  the  insolT«nt  for  the  mak- 
ing of  a  Bohedale  and  delivering  up  all  his  property,  is  liable  for  the  whole  debt  of 
the  creditor,  or  to  the  extent  of  the  penalty  of  the  bond,  on  a  breach  of  the  condition, 
although  the  insolvent  had  no  property  to  assign.  Loin*s»  et  al.  v.  Phelp$,  4  Ohio  Bep. 
172. 

The  condition  of  the  bond  under  the  eighth  section  of  the  aet  of  February  22,  im» 
i§  required  to  be,  that  the  applicant  shall  appear  at  the  term  of  the  court  at  whiok 
the  application  for  the  benefit  of  the  act  may  be  made.  The  condition  of  a  bond  was 
to  "  appear  at  the  next  May  term  of  the  court  of  common  pleas  of  Belmont  county, 
and  not  depart  without  leave,"  and  the  then  **  next  May  term,'^  was  the  torm  at 
which  the  appHcation  should  have  been  regularly  made.  It  was  held,  thai  the  stat- 
Irte  was  subslantiaUy  oobw H^witli,  and  the  bon4  a  valid  o«o.  Otmm'r  tf  Inmh 
mUt  V.  Wa^et  oL,  3  Ohio  Bep.  103.  And  where,  in  suoh  case,  the  commissioner  of 
insolvents  failed  to  advertise,  and  the  insolvent  appeared  at  a  term  subseqnent  !• 
the  **  May  term,''  and  obtained  a  discharge,  it  was  held  that  the  eonditioa  of  tbt 
bond  was  saved ;  aUhongb  the  bond  axpriiasly  nquired  tht  appoaiaaoe  of  the  insalT^ 
fnt  at  the  previous  term.    Ih. 

It  was  lae  duty  of  the  eommifiloner  of  lafolreBtSy  andet  thU  aet,  to  «a«et  4ba 
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km  A«t  ir«g«l»tliig  tiie  mod*  of  oiailBifltoriiig  oooigiimoite  in  kwi  for  tho  boaoAt 

of  orediton. 

[PtoMl«MlAioft^^4pH76,1860.    66  «ol.  AM.  SSL] 

(09.)  Sio.  I.    Hi  Ir  eHMfferf  iy  ffce  Oauni  itiwwAfy  ^  Uk  Ante  •/  OUt,  Thai  ai  anendwl  and 
when  any  penon  shall  mako  an  assignment  to  a  trastee  of  any  property,  mone7»  took  eflbot  March 
rights  or  credits,  in  trust  for  the  benefit  of  creditors,  it  shall  be  the  duty  of  said  ^^  ^^^  ^^  ^*  ^' 
trustee,  within  ten  days  after  the  delivery  of  the  assignment  to  him,  and  before  dis-  PBtyofisrignati 
posing  of  any  proper^  so  Itssigned,  to  appear  before  the  probate  judge  of  the  oountj 
m  which  the  assignor  resided  at  the  time  of  executing  the  said  assignment,  prodao« 
(he  original  assignment,  or  a  copy  thereof,  cause  the  same  to  be  filed  in  the  probata 
court,  and  enter  into  an  undertaking,  payable  to  the  state  of  Ohio,  in  such  sum  and 
with  such  sureties  as  shall  be  approved  by  the  judge,  conditioned  for  the  faithM 
performance,  by  said  trustee,  of  his  duties  according  to  law;  on  which  undertaking, 
any  person  injured  hj^  the  misconduct  or  neglect  of  duty  of  the  assignee  in  regard  Mode  cf  woywy 
to  said  trust,  may  bring  an  action  thereon,  in  his  own  name,  against  the  assignee  £^*dn?**  ^ 
and  his  sureties,  to  recover  the  amount  to  which  he  may  be  entitled  by  reason  of  MS^^^diSfey 
tiie  delinquency.    A  judgment  in  favor  Qf  a  party  for  one  delinquency  shall  not  Wm,        ^^ 
preclude  the  same  party  m>m  an  action  in  the  same  undertaking  for  another  delin- 
quency ;  nor  shall  such  judgments  preclude  any  other  party  from  bringing  actioni 
•n  Bu<»  underiakii^.    The  probate  jud^e  shall  have  the  power  to  require  the  asr 
•iffnee  to  execute  an  additional  undertakinjg  whenever  the  interests  of  the  creditors    ' 
of  the  assignor  demand  the  same,  and  action  may  be  broueht  thereon  as  upon  an 
original  undertaking.    That  section  one  of  the  act  to  whion  this  Is  an  amendment 
be  and  the  same  is  hereby  repealed :  Provided,  however,  that  such  repeal  shidl  not 
effect  any  nndertaking  heretofore  executed  in  pursuance  of  said  section  one,  nor 
tay  action  founded  thereon,  which  is  now  pending. 

(70.)  Sxa  II.  If  any  assignee,  as  aforesaid,  shall  not,  within  ten  nsTCBiovaivfee 
4ayB  after  his  Domination  to  snch  trust,  comply  with  the  provisions  of  JSStoiiJta?*^ 
the  first  section  of  this  act,  it  shall  be  the  duty  of  the  probate  judge, 
on  application  of  the  assignor,  or  any  one  or  more  of  his  creditors,  to 
remove  the  said  assignee,  and  appoint  another  in  his  stead,  who  shall 
Hiereupon  immediately  comply  with  the  provisions  of  the  foregoing 
section ;  and  the  probate  judge  shall  make  and  enforce  all  necessary 
<^en  to  put  the  said  trustee  so  appointed  into  possession  of  an;f 
■    -  ...  ^ 

Moper  advertisements  to  be  made ;  75.;  and  as  to  the  effeet  of  not  giving  notiee  un- 
til after  order  made,  and  as  to  construction  of  bond,  see  Xomim  €t  aL  t.  Phtlpt,  2  Ohio 
Hep.  813.  ^ 

suit  could  be  maintained  against  the  commissioner  of  insolvents  and  his  snretiety 
on  the  official  bond,  before  the  creditor  established  his  debt  by  a  judgment.  Skrtt 
T.  SUarman  et  aL,Z  Ohio  Bep.  507.  Not  calling  together  the  ereditors,  under  the 
flflh  section  of  this  act,  was  a  breach  of  the  official  bond.    lb. 

The  ohoses  in  aotion  of  an  insolvent,  assigned  under  this  act,  passed  to,  and 
vested  in  the  commissioner;  and  the  insolvent  could  not  afterward  bring  an  aetioa 
«pon  them.    Johnt  r.  Johmt,  6  Ohio  Rep.  371. 

The  entire  discharge  of  a  debt  between  two  oitisens  of  a  sister  state,  under  the  ia 
solvent  law  of  such  state,  if  the  debt  was  eontraoted  after  the  law  was  enacted,  is  * 
good  defense  to  an  action  brought  for  the  same  debt  in  Ohio.  Bank  of  UHca  v.  Cktrd, 
r  Ohio  Rep.  (part  3)  170 ;  amid  v.  Awvom,  1  Ohio  Rep.  330.  But  a  diseharge  under 
the  insolvent  laws  of  a  sister  state,  by  a  judge  or  court  not  authorised  to  aet.  is  void. 
Btmk  of  UUea  v.  Card,  8  Ohio  Rep.  519. 

A  disehaige  «Bder  the  insolvent  law,  on  proeess  firom  a  state  court,  discharges  the 
Insolvent  from  iflM>risonmenty  if  afterward  in  custody  or  on  prison  bounds  bond,  l^ 
virtue  of  process  from  the  circuit  court  of  the  United  States.  "  The  act  of  congress 
of  Becember,  1838,  adopted,  for  the  circuit  courts  of  the  United  States  sitting  in 
Ohio,  the  forms  of  process  and  modes  of  proeeeding,  then  existing  in  our  highest 
state  courts  of  general  jurisdiction,  including  the  exemptions  firom  arrest  and  im- 
prisonment provided  bj  the  stote  laws.  The  insolvent  laws  of  Ohio  provided  for  lib- 
erating persons  imprisoned  for  debt,  in  1838.  The  subseouent  law  contains  similar 
provisions ;  and  the  act  of  congress  preserves  the  laV  of  1834,  in  its  provisions,  as 
embodied  in  the  law  of  18S1.  Ko  change  was  made  in  the  Ibrms  of  proeess  er  medef 
of  proeeeding."     Wood  ei  aL  r.  ^mk  0t  al.,  7  Ohio  Rep.  (part  1)  19S. 
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property,  money,  rights,  or  credits  belonging  to  the  assignor  at  the 
time  he  made  said  assignment. 
JjjwtorTtobe      (71.)  Sbc.  III.     Every  assignee  within  the  provisions  of  this  aet, 
hj  MdgiM*.  gj^j^  within  thirty  days  after  entering  npon  the  discharge  of  such 
trust,  unless,  for  good  cause  shown,  the  probate  judge  shall  allow  a 
longer  time,  file  in  the  office  of  the  probate  judge  an  inventory,  veri« 
fied  under  oath,  of  the  property,  money,  rights  and  credits  of  ^e  said 
assignor,  which  shall  have  come  to  his  possession  or  knowledge ;  and 
AppniMamit.      the  property  and  assets  comprised  in  the  inventory  shall  be  appraised 
by  tnree  suitable,  disinterested  persons,  who  shall  be  appointed  by  the 
probate  judge,  and  sworn  to  a  faithful  discharge  of  their  trust,  and  if 
any  part  of  such  estate  or  effects  be  in  any  other  county,  any  disinter- 
ested justice  of  such  county  may  appoint  the  appraisers  of  the  estate 
and  effects  therein. 
SdMdvie  of  debts      (72.)  Ssc.  lY.     Every  assignee  shall  also,  at  the  same  time  when 
•ad  Uftbflitiet.      -^^  ^j^  ^^  inventory  file  a  schedule  verified  under  oath  of  all  debts 
and  liabilities  df  the  assignor,  within  his  knowledge,  and  shall  cause 
NotiM  or  Mtign-  notice  to  be  givek.  in  some  newspaper  of  general  circulation  within  th^ 
toa^Sr?.*""'*  county,  for  three  successive  weeks,  of  his  appointment  as  assignee,  and 
requiring  creditors  to  present  their  claims. 

Ai  amandfld  and  (73.)  Seo.  V.  The  assignee  shall  proceed  at  once  to  oonyert  all  the  assets  re- 
Jjjj^j*^  **"[*  ceived  by  him  into  money,  and  to  sell  the  real  and  personal  property  aasigned, 
i\LJ\mi  ^  either  for  cash  or  upon  such  other  terms  as  the  probate  judge»  in  Ms  discretion,  may 
M^^into 'buui^  ^^^^>  ^^  public  auction,  at  such  time  and  place  as  may  be  designated  in  notioe 
and  Nto  of  iS»  Riv^en  by  adTertisement  in  some  newspaper  of  general  circulation  within  the  county 
property ;  notioa  for  four  suocessive  weeks,  and  of  which  sale  due  return  shall  be  made  to  the  judge, 
of  Ml*.  ]^|i(  1^1  ggj^  Qf  r^  estate  shall  be  made  at  not  less  than  two  thirds  the  appraiMd 

value  thereof,  being  subject  to  reappraisement  as  upon  executions  at  law,  and  such 
sale  shall  be  set  aside  or  confirmed  as  the  probate  judge  shall  order ;  and  if  con- 
firmed, deeds  shall  be  made  to  the  purchasers,  conveying  the  title  firee  from  all 
liens  on  the  same  for  all  debts  due  by  the  assignor.    Whenever  the  probate  judge 
shall  be  satisfied  that  it  would  be  for  the  advantage  of  the  creditors  of  ^e  assignor 
to  sell  any  part  of  the  real  or  personal  property  assinied  at  private  sale,  such  jndgi 
may  authorize  the  assignee  to  thus  sell  the  same,  either  for  cash  or  upon  such  other 
terms  as  the  probate  judge,  in  his  discretion,  may  order,  but  such  property  shall,  in 
no  case,  be  sold  for  less  than  two  thirds  its  appraised  value,  nor  shall  such  assignee 
become  the  purchaser  thereof,  and  a  return  of  such  sale  shall  be  made  within  the 
time  prescribed  by  the  probate  judge,  not  to  extend  beyond  six  months,  and  sudi 
sale  shall  be  confirmed  by  the  probate  judge  before  the  same  shall  be  complete 
and  binding :  and  if  confirmed,  deeds  shall  be  made  of  the  real  estate  to  the  pur- 
chasers, conveying  the  title  free  firom  all  liens  on  the  same  for  all  debts  due  by  the 
assignor.    Should  any  property,  thus  ordered  to  be  sold  at  private  sale,  be  not  so 
sold  within  the  time  prescribed  by  the  judge,  then  such  judse  shall  order  the  same 
to  be  sold  at  public  auction  in  the  same  manner  as  though  a  private  sale  had  not 
been  ordered,  (l 
As  amended  and      (74.)  Sbo.  VI.    Creditors  shall  present  their  claims  within  six  months  after  the 
2618^M57  T  laa  publication  of  the  notice  provided  for  in  section  four  of  this  act,  to  the  assignee  foe 
Benort'of  cleims  ^l^o^'^'^^*  ^^^  ^^^  assignee  shall  indorse  his  allowance  or  rq'ection  thereon*  and 
piraeratedenddis.  claimants  whose  claims  are  rq'ected  shall  be  required  to  bring  suit  against  the 
allowed;  prooeed-  assignee  to  enforce  such  claims  within  thirty  da3rs  after  the  same  shall  have  been 
ings,  etc  rq'ected,  in  which,  if  he  recover,  the  judgment  shall  be  against  the  assignee,  that 

PreflM^tatlon  of  he  allow  the  same  in  settlement  of  his  trusts,  with  or  without  the  costs,  as  tie 
^^^^"^  court  shall  think  right :    Provided,  however,  that  thd  assignee  may  make  any  de- 

fense to  such  action  that  the  assignor  might  have  made  to  a  suit  instituted  against 
him  before  the  assignment  for  the  same  cause  of  action. 

^^itcf  *'°"**"  0^')  Sec.  VII.  The  assignee  shall  also  at  the  same  time,  and  as 
often  afterward  as  may  be  required,  report  the  sums  collected  by  [him], 
including  those  arising  from  sales,  together  with  the  amount  remaining 
uncollected,  and  the  amount  thereof  which  in  his  opinion  may  be 
thereafter  collected. 

DiMOowaaoe  of        (76."^  Seo.  VIII.    K  the  assignor  or  creditor  shall  file  in  the  pro* 

'•)  Bepealed.    Supplied,  Sup.  393. 
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bate  court  a  written  reouisitkm  on  the  assignee  to  disallow  any  claim  or  claims  onroqueft, 
claims  presented,  which  he  has  not  reported  aa  disallowed,  and  shall  ^Is^J^^^^^f^ 
ent§r  into  an  undertaking  with  surety  or  sureties  to  be  approved  by  the  <utor. 
probate  judge,  conditioned  to  pay  all  the  costs  and  expenses  of  contest- 
ing the  same,  such  claim  or  claims  shall  be  ordered  to  be  disallowed, 
and  the  same  proceedings  shall  be  had  as  required  in  other  cases  of 
disallowance  by  the  foregoing  section. 

(77.)  Sso.  IX.  The  probate  court  shall  order  the  payment  of  all  Paymnit  of  in- 
incumbrances  and  liens  upon  any  of  the  property  sold,  or  rights  and  5SSu"°^  *"** 
credits  collected  out  of  the  proceeds  thereof,  according  to  priority,  a 

(78.)  Seo.  X.  At  the  expiration  of  eight  months  ^m  the  appoint-  The  declaring  and 
ment  and  Qualification  of  the  assignee,  and  sooner  if  it  can  be  done  with  SSST*  ^  **^ 
regard  to  the  rights  and  interests  of  all  parties,  and  as  often  afterward 
as  may  be  deemed  proper  by  the  probate  judge,  a  dividend  shall  be  de- 
clared payable  out  of  the  assets  of  the  assignors,  applicable  to  the  pay- 
ment of  nonpreferred  claims  and  balances  of  claims  equally  among  all 
the  creditors  entitled  in  proportion  to  the  amounts  of  their  respective 
claims  thereon,  including  those  disallowed  as  to  which  the  claimant  has 
b^un  proceedings  to  establish  the  same,  as  required  in  the  sixth  sec- 
tion of  this  act;  of  the  making  of  which  dividend,  and  of  the  time 
and  place  of  payment  thereof,  notice  shall  be  given  by  advertisement 
in  a  newspaper,  and  in  such  other  way  as  the  probate  judge  may  direct; 
of  the  parent  of  which  dividends  and  those  remaining  uncled  for 
and  unpaid  at  that  time,  report  shall  be  made  within  sixty  days  after 
the  day  fixed  for  the  payment  of  the  same.  The  probate  judge  shall 
then  cause  a  new  notice  to  be  dven  to  the  owners  of  the  unpaid  divi- 
dends, by  publication  and  such  other  mode  as  he  shall  direct;  and  if 
the  same  are  not  demanded  within  twelve  months  thereafter,  the  same 
shall  be  divided  pro  rcUa  among  the  other  creditors  until  they  are  paid 
in  Ml,  and  the  remainder,  if  any,  to  the  assignor  or  his  legal  represen- 
tatives. The  dividends  reserved  for  claims  disallowed,  where  the  pro- 
ceedings to  enforce  their  allowance  have  been  commenced,  shall  be  held 
until  said  proceedings  have  terminated,  when  they  shall  be  paid,  if  the 
allowance  of  the  claim  has  been  ordered,  upon  the  same;  otherwise, 
they  shall  be  distributed  pro  rata  amongst  other  creditors  not  paid  in 
foil,  or  refunded  to  the  assignor,  as  the  case  may  require. 

(79.)  Sec.  XI.     Before  any  dividend  is  declared,  the  costs  and  ex-  ^^^^  •*p*^ 
penses  of  administering  the  trusts  of  the  said  assignment,  including  a  *"         *'**' 
reasonable  compensation  to  the  said  assignee,  and  his  counsel  fees  and 
other  expenses,  as  may  be  allowed  by  the  probate  judge,  shall  be  paid 
out  of  the  trust  fund. 

(80.)  Seo.  XII.     In  case  the  assignee  or  any  creditor  have  reason  EzaminaUon  of 
to  believe,  and  make  affidavit  thereof,  that  the  assignor  has  not  surren-  JSJS^^i^Sk 
dered  all  the  property  and  effects  embraced  in  the  assignment ;  or  that  aignmentandooA- 
he  has  property  or  effects  which  he  conceals  and  refuses  to  apply  to  the  ^^*^ 
payment  of  his  debts;  or  that  he  has  conveved  or  assigned  any  prop- 
erty or  effects  for  the  purpose  of  hindering,  delaying  or  deluding  his 
creditors,  or  that  he  is  about  to  do  so;  or  that  he  has  converted  any 
property  and  effects  into  moneys  and  credits  for  the  purpose  of  putting 
them  beyond  the  reach  of  his  creditors,  or  the  jurisdiction  of  the  courts 
of  the  county,  or  is  about  so  to  do,  the  probate  judge  shall  cause  him 
to  appear  in  open  court  or  before  a  referee  and  answer  under  oath  all 
interrogatories  concerning  the  same,  and  may  make  all  necessary  orders  order  of  court  and 
upon  proper  parties  to  prevent  further  transfers  and  changes  in  any  •*«*  therwt 
property  and  effects  which  he  thinks  belong  to  the  debtor  and  should 
be  apflied  to  the  payment  of  his  debts;  but  no  such  order  shall  have 

(a)  Bepealed.    SappUed,  Sap.  396. 
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tlie  effect  to  alter  the  title  or  possesskm  of  any  property  or  efieeta 
claimed  or  possesBed  by  any  third  person. 
AffldaTit   to   be      (81.)   Sbo.   XIII.     Every  person  presenting  and  filing  a  daim 
^i^'^i^oi^  against  the  estate  of  the  debtor,  and  befbre  the  same  shall  be  allowed 
or  pajment.         or  any  payments  made  thereon,  shall  make  and  file  an  affidavit  settHv 
fbrth  that  the  said  claim  is  just  and  lawM,  what  collateral  or  persond 
security,  if  any,  the  claimant  holds  for  the  same,  or  that  he  h»  no  se- 
eority  whatever,  and  the  assignee  or  any  creditor  shall  have  the  right 
to  examine  the  ckimant  under  oath  touching  any  mc^  oollateral  or 
oilier  securitv,  or  any  other  matter  reUtine  to  said  claim,  within  such 
time  and  under  such  regcdattoae  as  shall  be  prescribed  by  the  probate 
judge, 
Poww  of  probata      (82.)  Sbo.  XIY.    The  probate  judge  shall  have  the  right  at  any 
awrigneo^a^ra!  ^^^  to  remove  any  assignee  for  good  cause  and  to  appoint  another  m 
t>roe  orden,  etc    hts  stcad,  and  to  make  and  enforce  all  orders  necessary  to  cause  the 
property  and  efiects  to  be  delivered  to  the  new  trustee,  and  to  require 
Additional  tmv-  new  undertakings  with  additiotial  sureties,  and  an  appliealaon  made  by 
*^  *  any  surety  or  sureties  of  any  assignee,  mav,  if  satisfied  of  the  reasona- 

bleness of  such  application,  discharge  such  surety  txr  sureties  from  ftu^ 
-^tsdhargeof     ther  liability,  and  require  that  said  trustee  shall  be  removed  or  give  new 

sureties. 
Proper^  exempt      (83.)  Sbo.  XY.    Nothis^  in  tiiis  act  shall  be  so  construed  as  to  re- 
fromde  ti.  qnire  any  property  exempt  &om  execution  to  be  delivered  up  for  pay- 

ments of  debts,  or  to  authorise  any  property  belonging  to  the  wifb  fce- 
fore  marriage,  and  not  converted  to  the  husband's  use,  to  be  taken  in 
payment  of  the  debts  of  her  husband,  d 
Awignmeiitsin         (84.)  Sso.  XVI.     All  assignments  in  trust  to  a  trustee  er  trustees, 
fauohrra!^^  in^  n^icLe  in  contcmiplation.of  insolv^icy,  with  the  intent  te  prefer  one  or 
2*^  SSSoi?  ™^"*  creditors,  shall  inure  to  ihe  ecj^ual  benefit  of  all  creditors  in  propor- 
'  tion  to  the  amount  of  their  respective  claims,  and  the  trusts  arising  un- 
der the  same  shall  be  administered  in  conformity  with  the  provisions 
of  diis  act.  ^ 

^TORIDBB  LAWS  AND  DE0I8I0NS. 

The  following  acta  though  now  raperseded,  are  inserted  for  oonyenlenoe  of  rafer* 
•noe: 

The  act  of  February  23, 1885  (Onrwen  161),  was  as  follows : 
''  That  all  assignments  of  property  hereafter  made  by  debtors  to  trostees  in  con- 
sideration [contemplation]  of  insolrency,  and  with  desiffn  to  seoare  one  olass  of 
creditors  and  de/raud  others,  shall  be  held  to  innre  to  the  benefit  of  all  the  creditors 
of  the  assignor,  in  proportion  to  their  demands  :  and  such  trusts  shall  be  snl^ect  to 
the  control  of  chancery  as  in  other  oases,  and  the  court,  if  need  be,  may  require  se- 
enrity  of  the  trustees  for  the  faithftal  execution  of  the  trusts,  or  remove  them  and 
take  the  execution  thereof  upon  itself,  as  Justice  may  require." 

The  aot  of  March  U,  1S38  (Ourwen  424 ;  Swan's  Stat,  of  1841,  p.  717),  was  as  fol- 
lows: 

''  All  assignments  of  property  in  trust  which  shall  be  made  by  debtors  to  trustees, 
in  contemplation  of  insolrency,  with  the  design  to  prefer  one  or  more  creditors  to  the 
exclusion  of  others,  s&all  be  held  to  inure  to  the  benefit  of  all  the  creditors,  in  pro- 
portion to  their  respective  demands ;  and  such  tnuts  shall  be  sul](}eot  to  the  control 
of  chancery,  as  in  other  cases,  and  tiie  court,  if  need  be,  may  require  security  of  the 
trustees  for  the  faithful  execution  of  the  trusts,  or  remore  them  and  appoint  others, 
as  justice  may  require." 

The  aot  of  Maroh  14, 1858  (Swan's  B.  S.  468 ;  Onrwen  2289),  was  as  follows : 
<'That  all  assignments  of  property,  in  trust,  which  shall  be  made  by  debtors  te 
trustees,  in  contemplation  of  insoWeney,  with  the  design  to  prefer  one  or  more 
creditors,  to  the  exclusion  of  others,  shall  be  held  to  inure  to  the  benefit  of  all  the 
^editors.  In  proportion  to  their  respectire  demands ;  and  such  trusts  shall  be  subjeet 
to  tibe  control  of  the  courts,  which  may  require  security  of  the  trustees  for  the  lait}}- 
(•)  Repealed.   Supplied,  Sup.  806 


Digitized  by 


Google 


57.] 


INSOLYBNT  MBfOBS,  713 


Si5.)  Sec.  XYII.  All  transfers,  conyeyances  or  aBaignmentg  made  —80  sIm  m  tn 
the  intent  to  hinder,  delay  or  defraud  creditors,  sh  Jl  inure  to  the  iS^STi^y!  « 
equal  benefit  of  all  creditors  in  proportion  to  the  amounts  of  their  re-  defrmiid  cr«diton. 
apective  claims,  and  the  probate  judge,  after  any  such  transfer,  convey* 

fal  •xeeation  of  the  irwis,  or  remoTO  them  and  appoint  others,  m  Joatioe  omj  re- 
qoire." 

In  1834  judgment  orediton  oommeneed  prooeedings  in  chanoerj  to  set  aside  a 
frandnlent  conyeyanee  proTioosly  made  by  tneir  debtor,  and  the  eonrt,  following  the 
settled  practice  on  the  oircoit,  decreed  to  the  complainants,  as  a  reward  for  theb  su- 
perior diligcnco,  a  preference  oror  other  creditors,  suggesting,  howerer,  that  it  might 
be  a  question  whether  the  property  ought  not  to  be  distributed  amons  all  the  cred- 
itors. Repplier  et  al.  r.  Orrieh  etaLpf  Ohio  Rep.,  part  2, 240.  To  remedy  this  unequal 
distribution  of  a  debtor's  property,  fhtudulently  assigned,  the  act  of  1885  was  passed. 
Under  it  the  f^udulent  assignment  was  held  to  be  roid  at  to  f JU  prefeTrmee  created  by 
it,  although  the  preferred  creditor  had  no  Araudulent  intent,  and  although  such  intent 
was  confined  ezclnsively  to  the  assignor,  ffankman  r.  Lowe,  9  Ohio  ^p.  92.  Such 
assignment  being  void  only  as  to  the  preference  it  created  was  ralid  otherwise.  So 
that  the  act  of  1835  did  not  affect  conveyances  made  to  a  creditor  by  an  insolrent 
debtor,  nor  assignments  to  trustees  without  an  intent  to  prefer  one  class  of  creditors 
and  deAraud  others.  Thus  learing  to  the  debtor  the  right,  as  it  always  had  existed 
at  common  law,  to  prefer  one  creditor  to  another  in  good  fttith.  EuU  t.  Jeffretf,  8 
Ohio  Rep.  890,  891.  Therefore  an  absolute  conveyance  by  a  debtor  to  a  oremtor  to 
pay  a  debt,  did  not  come  within  the  ac(  of  1835. 

Thus  the  law  stood  when  the  act  of  1888  was  passed.  It  goes  farther  than  the  act 
of  1835,  and  secures  the  equal  distribution  of  all  property  assigned  to  tnuUee,  whether 
the  assignment  was  intended  to  dcAraud  any  body  or  not,  provided  it  was  made,  in 
view  of  insolvency,  to  prefer  one  or  more  creditors  to  the  exclusion  of  others.  At" 
i«R«m  V.  Tomlinton,  1  Ohio  St  Rep.  241.  Conveyances,  other  than  those  made  to 
trustees,  were  still  unaffected  by  either  act.  HuU  v.  Jeffm^,  majpra.  These  acts  dealt 
exclusively  with  trusts  created  under  them.  Accordingly  the  creditor  still  retained 
the  right,  notwithstanding  the  act  of  1838,  to  receive  ft^m  his  debtor,  in  good  faith, 
an  assignment  or  conveyance  of  property  to  pay  the  debt,  or  to  secure  it,  provided 
that  was  the  sole  object  of  the  transaction,  although  it  had  the  effect  to  prefer  such 
creditor,  and  deprive  others  of  the  ability  to  obtain  satisfaction  of  their  claims. 
Brwen  V.  Wehh,  20  Ohio  Rep.  389 ;  Famei  v.  TmUr,  lb,  545 ;  Ihrewnie  v.  (yffarra,  1 
Ohio  St.  Rep.  45,*  (disapproving  of  Mitchell  v.  Oaxnavn,  12  Ohio  Rep.  315;)  Atkinemi  v.* 
Tomlweon,  lb,  237 ;  Bloom  v.  Nogle,  4  Ohio  St.  Rep.  40;  Harkrader  v.  Letby,  lb.  002. 
The  same  rule  was  applied  to  the  surety  of  the  debtor.  Atkineony,  Tomlineonf  Bloom 
T.  Nogle }  and  to  the  indorser  for  the  debtor.  Harkrader  v.  Leibv,  But  the  surety 
who  became  such  In  the  transaction,  and  as  a  part  of  it,  by  which  he  obtained  in- 
demnity, did  not  come  within  the  rule,  but  the  security  obtained  by  him  inured  to 
the  benefit  of  all  the  creditors  of  the  debtor  A'om  whom  it  was  obtained.  Bloom  r. 
NooU, 

But  the  party  thus  obtaining  pvrment,  security  or  indemnity,  must  not  go  beyond 
the  necessities  of  his  own  case.  No  matter  what  the  instrument  is  under  which  he 
holds,  he  must  neither  expressly  nor  by  necessary  implication,  hold  for  the  benefit  of 
any  one  but  himself.  He  must  not  hold  for  the  assignor.  Broton  v.  Webb,  20  Ohio 
Rep.  889,  which  was  a  case  where  a  debtor,  in  contemplation  of  insolvency,  executed 
a  enattel  mortgage  to  one  creditor,  for  the  purpose  of  securing  such  creditor  in  prefer* 
ence  to  others,  with  an  understanding  that  the  mortgagee  should  satisfy  his  claim 
out  of  the  goods,  and  then  surrender  the  residue  to  the  mortgagor.  The  mortgage 
was  deemed  an  assignment  of  property  in  trust,  and  the  mortgagee  a  trustee  holding 
the  mortgaged  property  for  the  benefit  of  all  the  creditors  in  proportion  to  their  re- 
spective demanas. 

The  party  obtaining  a  prefDrence  for  himself,  must  not  hold  for  the  benefit  of  any 
claim  of  which  a  thira  person  is  the  owner.  Doremtu  v.  0*Harra,  1  Ohio  St.  Rep. 
45.  Thus,  where  A.  haa  executed  to  B.  certain  notes  evidencing  a  debt,  and  had,  at 
the  same  time,  executed  a  bond  and  power  of  attorney  to  confess  a  judgment  for  the 
same  debt,  and  B.  having  assigned  tne  notes  to  his  creditors,  and  having  entered  up 
judgment  in  his  own  name  for  the  amount  of  the  debt,  on  the  bond  and  warrant  of 
attorney,  and  having  afterward  received  an  assignment  of  property  (Vom  A.  who  was 
in  failing  circumstances,  for  the  security  of  the  debt,  B.,  in  such  case,  was  held  to  be 
a  trustee,  and  the  assignment  thus  made  to  him  was  held  to  inure  to  tiie  benefit  of  all 
the  creditors  of  said  debtor,  under  the  act  of  1838.  ' 

The  party  obtaining  indemnity  for  himself,  must  not  hold  for  the  benefit  of  any 
other  creditor.  Bhom  v.  Nogle,  4  Ohio  St.  Rep.  45.  The  case  was  this :  N.  being 
Indebted  to  B.  and  several  other  persons,  agreed  with  them  that  he  would  give  B.  a 
mortgage  on  lands,  to  secure  all  of  them ;  B.  agreeing  as  a  part  of  the  same  transac- 
tion, to  be  responsible  to  the  others  for  what  N.  owed  them,  and  to  hold  the  mort- 
gage, when  executed,  for  his  indemnity.  On  bill  filed  to  compel  N.  to  execute  the 
mortgage,  the  court  refused  to  decree  specific  performance,  upon  the  ground  that  If 
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ance  or  aBsignment  shall  have  been  declared  by  a  ooort  of  competent 

jurisdiction  to  have  been  made  with  the  intent  aforesaid,  on  the  appii- 

•2EnM?i?*«i^  cation  of  any  creditor,  shall  appoint  an  assignee  according  to  the  pro- 

oMe.  visions  of  this  act,  who,  upon  being  duly  qualified,  shall  proceed  by  due 

the  mortgage  wm  executed,  it  would  be  held  to  be  an  aiiignment  in  trust,  for  the  ben- 
efit of  all  of  N.'s  creditors.  To  the  same  point  is  Harkrc^ter  t.  Leiby,  4  Ohio  St.  Rep. 
002.  The  case  was  this :  L.,  an  insolvent  debtor,  and  in  contemplation  of  such  insoT- 
renoy,  made  a  oonTeyanoe  by  mortgage  to  three  persons,  conditioned  to  be  roid  if  ho 
should  save  them  harmless  upon  certain  indorsements  made  by  them  for  his  benefit, 
''  to  divers  persons,"  and  §kould  aUopay  to  certain  others  of  his  creditors  named,  **  the 
several  sums  of  money  owing  by  him  to  them."  Held  that  such  conveyance  was,  in 
substance  and  legal  effect,  an  assignment  to  trustees,  within  the  act  of  18S8,  and  in- 
ured to  the  benefit  of  all  of  L.'s  creditors,  in  proportion  to  their  respective  demands. 

The  creditor,  in  obtaining  security  for  his  own  claim,  must  not  hold  for  the  indem- 
nity of  the  surety  of  the  assignor  to  a  creditor  other  than  the  assignee.  Diekmm  v. 
Rawoiif  b  Ohio  St.  Rep.  218.  The  case  was  this :  B.  was  indebted  to  R.  and  others, 
and  assigned  to  them  property  to  secure  their  claims,  and  in  the  assignment  it  was 
agreed  that  the  assignees  should,  after  paying  themselves,  pay  to  G.  any  surplus  not 
exceeding  a  sum  specified,  to  indemnify  him  as  surety  for  the  assignor  B.,  to  H.,  who 
was  not  an  assignee.  This  was  held  an  assignment  in  trust,  within  the  act  of  1838, 
although  there  was  no  surplus  for  G.,  the  court  holding  that  the  character  and  legal 
effect  of  the  assignment  is  determined  at  the  time  it  is  made,  and  does  not  depend  up- 
on the  outcome  of  the  property. 

The  transfer  of  property  to  secure  a  creditor 'or  surety,  must  be  absolute  for  its  pur- 
pose, and  subject  to  no  option  ot  the  debtor,  nor  to  any  contingency  in  which  the 
property  is  to  be  returned  to  him.  As  for  instance,  where  notes  are  assigned  by  the 
debtor  to  the  acceptors  of  his  draft,  to  indemnify  them,  and  the  assignment  is  subject 
to  the  condition  tnat  should  the  notes  not  be  paid  at  maturity,  they  were  to  be  re- 
turned to  the  debtor.  The  effect  of  this  arrangement  was  that  the  assignees  had  ap- 
propriated the  notes  as  against  the  other  creditors  of  tho  debtor,  but  to  operate  as 
their  security  or  not,  at  his  option.  One  creditor  is  not  permitted,  in  getting  security 
for  himself,  thus  to  oppose  barriers  to  the  rights  of  others.  Fauett  v.  Traber,  20  Ohio 
Rep.  540,  M5. 

The  act  of  1853  differed  from  that  of  1838,  only  in  this,  that  the  trusts  contem- 
plated by  the  latter  were  to  be  **  sul^ect  to  the  control  of  chancery,"  while  tho  former 
provided  that  the  trusts  contemplated  by  it  were  to  be  "  subject  to  the  control  of  the 
courts."  But  there  would  seem  to  be  no  difference,  in  legal  effect,  between  the  two 
provisions,  as  the  trusts  contemplated  by  both  acts  were,  probably,  such  as  were  cog- 
nisable in  equity  only.  Accordingly,  under  the  act  of  1853,  a  debtor  in  failing  cir- 
cumstances, might  lawfully  prefer  one  creditor  over  another,  by  selling  to  the  preferred 
creditor,  absolutely,  property  in  payment  of  his  claim,  or  might  indemnify  a  surety 
by  like  sale  to  him,  m  consideration  that  he  would  pay  the  debt  for  which  he  was 
surety.  In  neither  case  would  such  transfer  of  property  be  regarded  as  an  assign- 
ment in  trust,  within  the  act,  although  there  might  have  been  an  additional  consid- 
eration for  the  property  sold,  that  the  vendee  agreed  to  pay  certain  other  creditors  of 
the  vendor  the  rpecified  amounts  in  full  of  their  respective  claims,  forming  in  the  ag- 
gregate a  fixed  and  specified  sum.  In  such  case  there  would  be  no  trusts  cognizable 
by  courts  of  equity,  but  the  creditors  whom  the  vendee  agreed  to  pay  could,  at  law, 
enforce  the  agreement  in  their  favor.  Bagalejf  6s  Gb.  v.  Waftert  e(  ai.,  7  Ohio  St.  Ben. 
S59,  366.  The  case  was  as  follows :  A.  W.,  in  contemplation  of  insolvency,  and  wiui 
the  design  to  prefer  a  portion  of  his  creditors  to  the  exclusion  of  others,  by  written 
agreement,  sold  and  transferred  to  I.  W.  a  stock  of  goods,  together  with  notes  and 
book  accounts,  and  also  conveyed  by  deed  certain  real  estate,  amounting  in  the  ag- 
gregate to  about  $30,000  in  value,  being  the  principal  portion  of  the  property  owned 
by  A.  W.;  in  consideration  whereof  the  saici  I.  W.  agreed  to  assume  and  pay  off  a 
number  of  debts,  owing  by  A.  W.  to  sundry  creditors,  and  upon  which  I.  W.  stood 
bound  as  surety  for  A.  W.,  amounting  in  the  aggregate  to  over  $20,000,  and  also  to 
assume  and  pay  in  full  the  specified  claims  of  certain  other  creditors.  Upon  petition 
of  the  other  creditors,  not  provided  for  by  the  arrangement,  seeking  to  cnarge  I.  W. 
as  a  trustee  for  the  benefit  of  all  the  creditors  of  A.  W.,  under  the  act  of  March  14, 
1853. — Held,  that  there  being  no  allegation  of  any  secret  trust  in  the  case,  such  abso- 
lute sale  does  notjp«rM  come  within  tne  operation  of  the  statute. 

Under  the  law  in  force  in  1834,  a  debtor's  assignment  for  the  benefit  of  preferred 
creditors,  imposing  no  terms,  and  exacting  no  delays,  was  held  valid.  StepKenton  «t 
a/.  V.  Agry  et  a/.,  7  Ohio  Rep.  (part  2),  247 ;  but  to  be  controlled  in  its  effect  by  the 
act  of  1838.  Bullet  al,  v.  Jeffrey  et  al.,  8  Ohio  Rep.  390.  Where  the  benefiU  of  such 
assignment  depeqded  by  its  terms,  on  the  release  by  the  creditors  of  all  further 
claims ;  Atkineon  et  al,  v.  Jordan  et  aL,  5  Ohio  Rep.  293 ;  or,  where  the  distribution 
was  to  be  delayed  a  year,  to  afford  time  for  the  creditors  to  oome  In,  in  either  case, 
the  assignment  was  deemed  fraudulent  and  void.  B^apUer  §i  aL  v.  Orriek  et  al.,  7 
Ohio  Rep.  (part  2),  246. 

An  assignment  by  a  failing  debtor  for  the  benefit  of  all  his  credlton  is  ralld,  a^- 
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conrse  of  law  to  recover  possession  of  all  property  so  transferred,  con- 
veyed or  assigned,  and  to  administer  the  same  as  in  other  cases  of 
assignments  to  trustees  for  the  benefit  of  creditors.  €1 

(86.)  Sec.  XVIII.     This  act  shall  apply  to  all  assignments  made 

though  the  intentioni  of  the  assignor  were  frandalent  Bancroft  t.  Slixxard,  13  Ohio 
Bep.  30.    The  act  was  rights  although  the  mo  tire  was  wrong.    lb.  41. 

Where  a  debtor,  in  oontemplation  of  insolrenoy,  makes  an  assignment  or  eonyey- 
ftnee  of  his  property  to  trustees  for  the  benefit  of  all  his  creditors,  at  a  time  when  a 
part  of  his  orediton  are  expected  within  a  few  days  thereafter  to  obtain  judgmentf 
against  him,  itisnotjMrMfrandnlent  and  roid,  upon  the  ground  that  the  deed  con- 
tains a  proTision  which  authorises  the  trustees  to  sell  the  property  at  privai^  or  at 
public  sale,  and  «ipoa  credit,  as  they  shall  deem  most  expedient  and  beneficial  to  the 
creditors.     Hoffman  t.  MaekdU,  5  Ohio  St  Bep.  124. 

In  delirering  the  opinion  of  the  court  in  Hoffman  t.  MaekaU,  Hartley,  J.,  says : 
*'  There  are  certain  prdyisions  in  the  terms  of  an  assignment  or  deed  of  trust,  made 
in  contemplation  of  insoWency,  which  have  been  determined  to  be  per  §e  fraudulent, 
as  follows,  to-wit :  First,  a  provision  in  the  instrument  postponing  the  period  of  sale 
and  payment  an  unreasonable  time,  will  have  that  effect;  and  the  reasonableness  of 
the  delay  may  depend  somewhat  upon  the  character  of  the  woperty  and  the  circum- 
stances of  the  case.  Hofner  v.  Irwin,  I  Iredell,  490,  496 ;  Hardv  v.  Skmner,  9  Id. 
191 ;  BttndleU  v.  Dale  and  Trtutee,  10  N.  Hamp.  B.  458  and  465 ;  Farmer9*  Bank  et  aL 
V.  Douglaet  et  oL,  11  Sm.  and  Marshall's  B.  472  and  539;  Ward,  ete,  v.  Trotter,  etc*,  8 
Monroe's  B.  1 ;  Jokmeon  v.  Thweatf,  18  Ala.  B.  745 ;  Dana  v.  Bank  of  the  U.  Statee,  5 
Watte  and  Serg.  224.  Second,  stinulations  tending  to  coerce  the  creditors  into  a  com- 
promise or  release  of  a  part  of  their  debts,  or  imposing  other  unreasonable  condi- 
tions as  the  terms  on  which  they  are  to  be  allowed  to  participate  in  the  distribution  of 
the  trust  ftand,  or  reserving  to  the  assignor  the  control  and  disposition  of  the  uses  to 
which  the  trust  property  is  to  be  applied,  will  render  the  assignment  void.  H^Im 
et  aLr.  Clark  et  aL,  14  Johns.  B.  458 ;  Orover  et  aL  y,  Wakeman,  11  Wend.  B.  187 1 
Oturrie  V.  Httrt,  2  Sandf.  858.  Third,  the  reservation  of  a  use  or  benefit  to  the  grantor 
or  his  family,  or  any  one  not  a  creditor,  will  invalidate  the  instrument.  Mackie  t. 
Onime,  5  Cow.  B.  549;  Murrajf  v.  Biffge,  15  Johns.  B.  571.  So,  also,  the  reservation 
of  the  surplus  after  paying  certain  specified  debts,  leaving  other  debts  unpaid. 
Goodrich  v.  Downe,  6  Hill,  438 ;  Bamejf  v.  Oriffin,^  2  Comst.  865.  Fourth,  the  reserva- 
tion of  a  power  of  revocation,  or  the  introduction  of  such  limitations  and  contin- 
gencies as  give  the  debtor  a  control  over  the  property,  or  enable  him  to  defeat  the 
eonveyance.  And  fifth,  a  provision,  that  the  transaction  is  to  be  kept  secret  until 
the  debtor  has  secured  cerUun  advantages  to  himself,  or  has  an  opportunity  to  get 
beyond  the  reach  of  process  issued  by  other  creditors,  or  by  which  the  deed  is  not  to 
be  registerod,  or  become  effectual  unless  other  creditors  bring  suit,  will  render  the  in- 
strument void.    Hofner  v.  Irwin  et  oL,  1  Iredell,  490." 

An  assignment  was  made  by  an  insolvent  debtor,  of  his  property, /or  ike  benefit  of 
aU  hie  ereditore,  oontaining  a  provision,  "  that  the  trustee  shall  sell  and  dispose  of  the 
property  with  convenient  diligence,  either  at  public  or  private  sale,  and  for  the  best 
prices  ho  can  olrtain  therefor,  for  cash  or  upon  such  terms  of  credit  as  he  may  deem 
advisable  to  oonvert  the  same  into  money  to  advantage  for  those  interested  in  the 
premises,  and  to  barter  and  exchange  the  same  or  any  part  thereof  as  he  may  deem 
proper  for  the  benefit  of  the  creditors  of  the  assignor,  and  to  dispose  of  the  same  in 
any  manner  whatsoever,  as  Areely  and  lawfully  as  the  assignor  oould  do  himself, 
which  Uie  trustee  may  deem  advisable  to  do,  tending  in  his  opinion  to  convert  the 
•ame  into  money  directly  or  indirectly  for  the  benefit  of  all  interested  under  this  ai- 
■igument,  and  to  collect  all  such  debts  and  demands  as  may  be  collectable,  and  to 
settle,  compound  and  ac^ast,  and  to  discharge  the  same  for  payment  in  cash  or  in 
propo^,  or  for  part  payment  only  as  aforesaid,  any  as  well  as  all  the  claims  and  de- 
mands due,  owing  or  accruing  due  to  said  assignor,  as  well  as  the  claims  in  which 
the  said  assicnor  kias  any  interest  whatever,  and  finally  to  make  at  his  discretion  any 
such  disposiuon  of  the  property  hereby  assigned  and  transferred,  or  any  part  thereof 
as  the  said  assignor  could  do  himself  before  the  execution  of  these  presents."  Held, 
that  the  assignment  is  not  per  ee  fraudulent  and  void.  That  a  safe  of  goods  by  the 
trustee,  on  a  credit  of  one,  two  and  three  years  is  an  abuse  of  discretion,  and  cred- 
itors can  interpose  and  require  a  sale  of  the  notes  taken  on  such  credit.  It  seems 
when  a  trustee  is  authorised  to  sell  on  credit,  that  a  sale  of  real  or  personal  property 
by  the  trustee,  upon  such  credit  asi  is  authorised  by  law  in  the  settlement  of  the  es- 
tate of  a  deceased  person,  is  not  in  general  an  abuse  of  discretion.  OonkUng  et  aU 
T.  Coonrod  et  aL,  6  Ohio  St.  Bep.  611. 

When  a  firm  is  dissolved,  and  the  property  and  assets  divided  between  the  partners, 
the  individual  members  can  not,  in  contemplation  of  insolvency,  make  an  assignment 
of  their  property,  both  individual  and  of  that  whiqh  was  derived  from  the  firm,  for 
the  benefit  of  individual  creditors,  to  the  exclusion  of  firm  creditors.  The  statute 
relating  to  assignments,  will  operate  upon  such  ai^  assignment,  and  effect  an  equality. 
Miller  v.  JBetiU  et  aL,  5  Ohio  St.  Bep.  508. 

Where  a  creditor  of  the  firm,  and  one  of  its  members,  with  the  assent  of  all  th« 
(a)  Bapeeled.    Supplied,  Sup.  897. 
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716  INSOLVKKT  DEBTORS.  [CHAP, 

Boope  of  H>pUe»-  bj  all  J  partnership,  joint  stock  association  or  body  corporate,  and  as  fin 
Hon  or  this  act  ^  practicable  to  all  trustees  of  trusts  for  the  benefit  of  creditors  hereto- 
fore appointed;  an4  all  trustees  appointed  and  acting  under  the  proTis- 
Power  of  trustaw  ions  thereof  shall  have  power,  by  the  direction  of  the  probate  judge,  to 
to  oOTipound  compound  and  compromise  any  debt,  claim  or  demand  on  behalf  of  hia 
assignor  that  in  his  opinion  can  not  be  otherwise  recovered  or  collected. 
Ourwwi*!  K.  &  ^87.)  Seo.  XIX.  The  act  entitled  ^^  an  act  declaring  the  effect  of 
swaa'i  B.  s.  468.  assignments  to  trustees  in  contemplation  of  inBolvenoy,"  passed  March 

14,  1853,  be  and  the  same  is  hereoy  repealed. 
Probate  Judge*!  (88.)  Sec.  XX.  The  probate  judge  shall  be  entitled  to  the  follow- 
ing fees  for  services  performed  under  Siis  act :  for  filing  copy  of  assign- 
ment, schedule  and  inventory,  ten  cents  eaph,  and  for  all  o^er  papers, 
five  cents  each ;  for  appointing  or  removing  any  aasignee,  one  dollar ; 
for  hearing  and  decicung  applications  by  an  assignee  for  Uie  benefit  of 
this  act,  two  dollars,  and  for  all  other  services  performed  under  this  act, 
tiie  same  compensation  as  is  provided  by  law  for  like  services  in  the  set- 
tlement of  estates  of  deceased  persons. 
ab  to  muMtUed  (89.)  Seo.  XXI.  In  all  caAes  of  assignments  made  before  the  pas- 
1^  «.iw»^  ^^  ^^  ^^  ^^^^  ^^^  where  no  final  settlement  and  distribution  has  been 
made,  the  probate  judge  of  the  proper  county  shall  have  the  power,  on 
the  application  of  any  creditor  of  the  assignor,  to  issue  a  citation  against 
such  assignee,  requiring  him  to  appear  before  such  probate  judge  on  the 
day  nam^  in  such  citation,  to  show  cause  why  he  should  not  give  bail 
fbr  the  execution  of  his  trust  according  to  the  provisions  of  this  act; 
and  such  probate  judge  on  good  cause  shown  may  require  such  assignee 
to  give  bail  according  to  me  provisions  of  this  act  j  and  in  case  such 
assignee  shall  fail  to  appear  as  required  bv  such  citation,  or  shall  £ul  to 
give  bail  within  the  time  ordered  by  sucn  probate  judge,  such  probate 
judge  shall  remove  him  and  appoint  another  assignee,  and  alter  the 
giving  bail  by  any  assignee,  as  provided  in  this  section,  the  same  pro- 
ceedings shall  be  nad  as  provided  in  this  act  in  case  of  assignments  after 
the  passi^  of  this  act. 

DBO.  XXII.    This  act  to  take  effidct  flrom  and  after  its  passage. 

M  lAveSSL  An  Act  to  amend  an  aet  entitled  "  An  act  regulating  the  mode  of  adminiitaiing  «•• 

BignmentB  in  trust  for  the  benefit  of  oreditori,"  passed  April  C,  18W. 

[Pomtdmd  took  ^§401  March  li,lSQO.    67  n>L  AoL  30.] 
Sea  I,  II.' 
9axm  to  hate  (*®)  ^^'  ^^^'    '^**  ^^  *^  ****•  ^^  "^gMneot  ©f  P«wonal  property  made  alt« 

pceferenoeonpiij-  the  taking  effect  of  this  act,  which  shall  come  within  the  proyiaions  of  the  act  to 
C-  ^,..-_  which  thifl  is  an  amandment,  all  taxds  of  a^erj  daseription  assessed  agalns*  the  as- 

siguor,  upon  any  personal  property  held  by  him  before  his  assignment,  shall  be 
paid  by  the  assignee  out  of  the  proceeds  of  the  sale  of  the  personal  property  as- 
signed, in  preference  to  any  other  claims  against  the  assignor. 

Sxo.  IV.    This  act  shall  take  effect  and  be  in  forae  ftom  and  after  ilf 

V^^S^' . 

partners,  purohases  in  good  faith,  and  at  a  fair  prioe,  though  with  a  knowledge  that 
Suoh  firm  Is  insolvent  in  the  popular  sense  of  the  term,  gooids  to  the  amount  of  snoh 
Joint  and  separate  indebtedness,  such  purchase  is  not  per  m  fraudulent  as  against  the 

Seneral  creditors  of  the  firm.  SigUr  et  cd,  y.  The  Knox  Oovntv  Bank,  8  Ohio  St.  Rep. 
11.  An  assignment  of  lands  in  Ohio  made  in  another  state,  by  an  insolTent  debtor, 
but  not  by  deed  sufficient  to  pass  real  estate  in  Ohio,  does  not  rest  the  legal  tiUe  ia 
the  assignee.  Lemee  of  3£eduUovgh*»  heirt  y.  Bodrickf  2  Ohio  Rep.  285.  Kor  does 
such  assignment  create  even  an  equity  to  be  enforced  in  chancery.  Bodger*  t.  Att«m9 
%  Ohio  Rep.  488.  But  if  the  assignment  be  by  deed  sufficient  as  a  eonreyaace  fai 
Ohio,  it  can  not  be  superseded  by  a  subsequent  foreign  attachment.  SorlmtR  T. 
Jwett,  9  Ohio  Rep.  180.  Insolyenoy,  in  the  sense  in  which  the  word  is  used  ia  the 
statute,  means  that  the  affiidrs  of  a  person  have  become  so  deranged  that  he  is  anaUe 
to  pay  his  debts  as  they  fa\\  due.  Per  Reed,  J.,  in  M<Jteh«U  y.  OoMaam,  H  Ohie  Bsp. 
m ;  and  see  8  Ohio  Bt.  Rep.  619.  See  notes  to  Frauds  aito  PiB^uani. 
I  These  sections  ace  amendments  and  inserted  ante  seo.  (69). 
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CHAPTER  58. 
INSPSOTOBS. 


I  pkM  to  apfoiiii  eertallk  iM|wot- 

on.— lotpecton  maj  appoint  dtpotiet ) 

principal  xwponiible. 
2.  Inapeetor'i  oath  and  tMuid.«])epoait  of 

bond; 
S.  ^-Soits  tliMaon. 
i.  To  inspect,  and  bow  t6  brand  oaaka;  noord 

thenBo£ 
0.  Floor  and  meal  bawatoi    Waa;    boqpai 

weight  of  contents;  marks  and  orandC— 

How  contents  inspaoted.-«Tba  brand, 
ft.  NaoM  of  miUer  and  qoality  of  ^oor  to  be 

branded  on  bdrreh— Penal^  flbr  neglect, 

or  i»r  packing  nnmewhantable  floiir,with 

intent  to  defhuid. 
7.  Beef  and  pork  barrels,  bow  made; 
&  We^t  of  contents.— Mess  beei;  what— 

Prime  beef;  what.— How  mnoh  salt,  etct 

toeachbanrel. 
9.  Prime  pork,  what— Mms  pork,  what— 

KaTj  pork,  what.— How  packed,  salt, 

etc 

10.  Half  barrels  for  beef  or  pork,  how  made. 

11.  Bntter  and  lard,  how  packed,  mariced,  m* 

spected  and  branded. 

12.  Oasksfor  bisooit,  how  made.— Mark  and 

brand,  and  how  biscuit  inspectsd. 

18.  Oasks  for  pot  and  pearl  ashes,  how  mada'— 
Mark  aiid  brand,  and  how  contents  in- 
spected. 

14.  Barrels  for  domestic  spirits,  bow  made. 

16.  Inspection  of  spirits ;  mark  and  brand ;  re- 
cord of  inspection. 

16.  An  inspector  of  fish  may  be  tappoinUd ;  his 

<tath  and  bond.— Deputies. 

17.  Ferwms  taking  or  importing  flsh,  to  hare 

the  same  inspected,  etc,  at  or  near  the 
place  of  landing; 

18.  —Penalty  for  neglect,  and  how  lecorered, 

and  to  whom  paid. 

19.  Persons  taking  fish,  W  bur  or  bom  oflhl. 

—Penalty  for  neslect,  and  how  recotered, 
and  to  whom  paid. 

90.  Inspector  finding  any  barrels,  etc,  not 
made  as  hereinbemre  directed,  riiaa 
brand  them  as  nnmerchantablc— Con- 
tents may  be  repacked. 

tl.  Penalty  ibr  neglect  of  dnty  by  inspector. 

22.  Oonrt  may  remove  inspector  and  fill  Tacan- 
des. 

B.  Persons  coonterMttng  brands,  dseiMd' 
guilty  of  forgery. 

2i.  Inspectors  to  cprre  certificate  when  articl6  ft 


26.  Fees  of  Inspectors. 

26.  Penalty  Ibr  demanding  fUegal  foss,  or  boy* 

ing  articles  by  thsm  condsmned. 

27.  Act  repealed. 

28.  Power  to  appoint  olty  Inspeetost  not  af> 


29.  Fbhtbeibre  offered  for  sale,  to  be  inspected. 
— Becord  thereof  to  be  kept. 

80.  Fish  barrels,  how  made.— omtents^— How 

salted; 

81.  —Inspected;  branded. 

82.  Bow  coopers  shall  brand  all  vesstis  made 

by  them  for  inspection.— To  be  con- 
demned if  not  so  branded;  certificate 
thereof. 

88.  Inspector  of  llqnor,  ete.,  not  to  deal  in  or 
■tore,  etc.,  the  article. 

84.  Penalty  for  olknding  against  the  pi^Boeding 
section. 


Inspection  of  salt  mads  oat  <tf  this  state. 

Oath  of  certain  inspectors  of  salt;  bond; 
ite  deposit;  by  whom  and  how  sued  on.— 
When  inspector  to  weigh  salt  and  mark 
weight. 

How  salt  to  be  inspected  and  branded. 

— >Fees  therefor. 

Inspector  may  anpolnt  depniy.— TdaMMy 

Duty  of  importers  of  salt  as  to  ttke  posHloli 

of  the  article,  etc 
Penalty  for  selling  or  shipping  salt  belbra 

it  is  inspected ;   how  recoTcivd.  and  ta 

whom  paiU.— 6alt  to  be  inspected  only  at 

one  place 
When  Inspectora  of  salt  to  be  appointed.— 

VacancMS  in  oAce,  how  filled. 
Salt  prerionsly  hispeoted  in  Kew  Toric. 
Itepnaling  danse. 
Term  of  office  of  inspsctor  of  salt. 
BepeaHng  danse. 
Tare  of  salt  barrels. 
Draining  and  packing  of  saH.— Deicripttoii 

of  barrsls  to  be  used.-^Marics. 
Fine  for  noncompliance  with  preceding  seo- 

tlon: 
— And  how  dbnosed  o£ 
Salt  may  be  shipped  in  bulk. 
Act  todL  eflbct. 
Aot  repealed. 
Coort  of  common  pleas  may  appoint  inspM- 

tors  of  lumber. 
Term  of  office  of  inspectors  generaUy. 
Bepealing  clause. 
Inspectors  of  shingles.— Deputies. 
Manner  of  inspecting  lumbu-  and  shlnglss ; 
63.  —Fees  therefor.    Bepealing  clause. 
Sia^  etc,  of  barrels  for  potatoes  and  apples. 
Bow  contracts  per  barrel  to  be  construed. 
Ptaibbment  for  adulterating,  etc*  BooDtBt 
68,  69.  Inspector  of  liqoocs. 
Punishment  Ibr  fHiud. 
Adulteration  by  druggists,  etc 
Prosecutions  under  thlf  act. 
Weight  of  certain  artiotes  to  be  btanisd* 

and  elfect ;  proceeding  and  companastloa 

when  weight  is  short,  etc 
Penalty  for  undermaiklng,  and  to  wkon 


T4. 


76.  Ifnmber  of  pounds  per  gaBott  of  ofl  | 

76.  *-49ow  casks  made ; 

77. 


86.  Certain  sections  of  prior  act  repealed, 
nd  ln«p« 

Ingnm  corn 

87.  Wlien  and  how  inspectors  of  salt  in  certain 


86.  Fees  of  gauecr  and  inspector  of  domestic 
npirits  and  oU  In  Husking 


I  county. 


dties  appointed,  etc 


—Weight  of  barrel,  etc,  to  be  marked^— 

Oompensation  of  inspector  therefor. 
Appointment  of  inspscton  in  certain  dtlsi  I 

their  duties,  etc; 
-Their  antliority; 
—Bond: 
—Suit  thereon. 
—Pay  Ibr  license 
As  to  inspectors  appointed  by  the  court  Of 

common  pleas. 
Bemoral  of  inspectors  flmn  office 
Inspectors*  foes. 

Appointment  of  Insuecton  of  tobaeoc 
Duty  of  derk  of  court. 
Inspector  to  take  an  oath.— Form  of  oati* 

— ^Duty  of  person  administering  the  sama> 
Inspector  to  give  bond;  condition  thereofc 
Ghargee   and  inspector's   foes. 
Impector  not  to  buy  or  sell  tobacco. 
Penalty  tat  altering  marks  on  hogshsads. 
Penal^  on    inspector  i>r  improper  coa* 

duct. 
Plenalty  for  offering  to  bribe  inspector;  ps«« 

alty  for  neglect. 
Duty  of  inspector. 
Samples  to  be  preeerred. 
Becord  of  inspection  to  be  kept 
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■BCnON 

96.  Owner  may  aatort  tobaooo  aftar  bronsht  to  103.  Penalty  Ibr  fcrging  io&uoton*  maiki. 

the  warehouse.  104.  Penalty  for  giving  out  mlae  notes. 

09.  Inipeotore  not  to  conTert  lamplee  to  their  105.  Proceedings  in  coort. 

own  osB.  106.  Penalties,  now  disposed  ofl 

100.  Storage  after  three  months.  107.  License  to  extend  two  years. 

101.  Beceipts  for  tobacco.  108.  Warehonsemen's  bond. 

108.  BecAipts,  when  to  be  given.  109.  Fees  for  issuing  license.— Sections  repealed 


—Principal  re- 
qMmsible. 


Inspecl 
aoaboi 


ilor*s    oath 


An  Aot  for  the  inspeetion  of  certain  artiolee  therein  enumerated. 
[Poissd  Jfordk  9, 1831.     Iboib  ffeof  Jum  1, 1831.    29  vol.  aCaH.  477.] 

Oommoo  pieM  to      (1.)  SECTION  I.     Beit  enocUd  hy  ike  Omeral  Anembly  of  the  StcOe 

fi^SSiSf****  of  Ohio,  That  it  shall  be  the  duty  of  the  court  of  common  pleas  of 
each  county  in  this  state,  at  their  first,  or  any  subsequent  session,  after 
tiiis  act  shall  take  effect,  to  appoint,^  where  it  may  be  necessary,  one 
gauger  and  inspector  of  domestic  and  foreign  spirits  and  linseed  oil ; 
one  inspector  of  flour,  meal  and  biscuit;  one  inspector  of  beef,  pork, 

]^gj*3^5[g^.  lard  and  butter;  one  inspector  of  pot  and  pearl  ashes;  who  shall  each 
'  have  the  power  of  appointing  as  many  deputies  to  act  under  them,  as 
their  respective  duties  in  office  may  require ;  for  the  conduct  of  the 
deputy,  the  princmal  shall  be  accountable  and  liable,  d 

(2.)  Sec.  II.  That  before  any  inspector  or  deputy  inspector,  shall  en- 
ter upon  the  duties  of  his  office,  he  shall  take  an  oath  or  affirmation,  that 
he  will  faithfully  and  impartially  execute  the  duties  required  of  him 
by  law;  and  each  inspector  shall  moreover,  enter  into  bond,  with  suffi- 
cient freehold  security,  to  be  approved  by  the  court,  in  such  sum  as  the 
court  may  require,  not  less  than  three  hundred,  nor  more  than  one 
thousand  dollars,  made  payable  to  the  state  of  Ohio ;  which  bond  shall 

Dcpoiit  of  bond;  be  deposited  with  the  treasurer  of  such  county,  conditioned  for  the 
faithfiil  and  impartial  performance  of  the  duties  required  of  him  by 
law. 

(3.)  Sec.  Hi.  That  every  person  who  may  think  himself  injured 
by  the  incapacity,  neglect  or  misconduct  of  such  inspector  or  his  dep- 
uty, may  institute  a  suit  on  a  copy  of  the  bond,  certified  by  the  treas- 
urer, for  the  use  of  the  person  suing:  Provided,  that  the  treasurer  shall 
not  be  liable  for  costs;  and  in  case  the  party  suing  shall  obtain  judg- 
ment, he  may  have  execution  as  in  other  cases ;  and  the  bond  shall  not 
become  void  on  the  first  or  any  subsequent  judgment:  Provided,  also, 
that  suit  be  instituted  within  one  year  after  the  cause  of  action  shaU 
have  accrued. 
1  (4.)  Sso.  lY.  That  it  shall  be  the  duty  of  the  inspectors  or  their 
deputies,  within  their  respective  counties,  to  inspect  (as  the  case  mav 
be),  all  wheat  or  rye  flour,  or  buckwheat  meal,  biscuit,  butter,  lard, 
pork,  beef,  fish,  and  pot  or  peal  ashes,  on  application  made  to  him  or 
them  for  that  purpose;  and  when  inspected, stamp  on  the  cask  contain- 
ing the  same,  with  branding  irons,  to  be.  provided  by  the  inspector  for 
that  purpose,  the  name  of  this  state,  with  the  name  of  the  county  where 
inspected;  also,  the  kind  and  quality  of  the  article  inspected;  which 
branding  irons  shall  be  made  and  lettered,  as  may  be  directed  by  the 
courts  of  common  pleas  respectively;  and  every  inspector  shall  make, 
in  a  book,  to  be  provided  by  him  for  that  purpose,  fair  and  distinct  en- 
tries of  all  articles  inspected  by  him  or  his  deputies,  with  the  names 
of  the  persons  for  whom  each  article  was  inspected. 


—Suits  tbereoa. 


To    inspect 
how  to  brand 


theraot 


1 ''  An  act  providing  for  the  election  of  inspectors  in  the  ooanty  of  Montgomery/' 
was  passed  March  1,  1834  (32  v.  L.  L.,  288).  It  provides  for  the  election,  in  t&e 
connty  of  Montgomery,  biennially,  of  the  inspectors  mentioned  in  the  seetion  to 
which  this  note  is  appended.  It  prorides  for  the  certificate  of  election,  the  official 
oath  and  bond  of  inspectors,  the  appointment  of  deputies,  the  mode  of  filling  ▼»- 
canoios,  and  a  penalty  for  exercising  the  office  without  being  duly  elected,  etc 
(a)  Bepealed     Supplied,  Sap.  401. 
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(5.)  Sbo.  Y.     That  all  flour  and  meal  shall  be  packed  in  well  made  Hour  and  meai 
easks  of  seasoned  timber,  twentj-seyen  inches  in  len^h,  when  finished,  h^^'i^l^t  of 
with  a  cut  head  of  seventeen  and  one  half  inches,  tightly  bound,  with  2S*b***ifc™*'*" 
ten  smart  hoops,  or  six  fiat  hoops  two  inches  broad,  secured  with  four 
nails  in  each  end  hoop,  and  three  nails  in  each  outward  bilge  hoop; 
each  barrel  to  contain  one  hundred  and  ninety-six  pounds  of  flour  or 
meal ;  and  the  tare  of  the  cask  shall  be  marked  on  the  head  of  each 
barrel  of  fiour  or  meal,  by  the  miller,  with  a  marking  iron ;  and  the 
weight  of  the  flour  or  meai  shall  be  branded  on  the  cask,  with  a  brand- 
ing iron,  to  be  by  him  provided  for  that  purpose ;  and  when  flour  or  How  oontents  in 
meal  shall  be  exhibited  for  inspection,  the  inspector  shall  bore  and  Snadf '  ^^ 
search  the  same  with  a  proper  instrument,  so  as  to  ascertain  if  it  be 
sweet,  and  of  the  kind  and  quality  marked  by  the  miller;  and  if  he 
shall  judge  it  sweet  and  of  good  quality,  he  shall  plug  up  the  hole 
tight,  and  cause  the  same  to  be  branded,  as  is  prescribed  in  the  fourth 
section  of  this  act;  but  if  on  examination,  the  flour  or  meal  shall  be 
found  sour,  or  of  bad  quality,  or  not  merchantable,  it  shall  be  con- 
demned ;  but  if  merchantable,  though  of  a  quality  inferior  to,  or  differ- 
ent from,  that  represented  by  the  miller's  Jbrand,  said  brand  shall  be 


erased,  and  the  prober  quality  marked  thereon  by  the  inspector. 

"  .         -       - -    -  -—  -.^  nvmMT  _    

and  qnalitj  of 


iper 
(6.)  Sec.  VI'     That' it  shall  be  the  duty  of  tte  miller  or  mill  owner,  ^^_^^'^«^' 


to  brand  or  cause  to  be  branded,  on  the  head  of  each  barrel,  the  qual-  floor  to  be  bnmd. 
ity  of  the  flour  contained  therein,  and  the  initial  letter  of  his  christian  ^  ®°  ^^'^ » 
name,  and  his  surname  in  full ;  or  should  the  mills  be  owned  by  more 
than  one  person,  then  the  names  of  such  persons  or  company;  and  if 
any  miller,  or  mill  owner,  or  company,  shall  neglect  so  to  brand  the 
same,  he  or  they  so  offending  shall,  on  conviction  thereof,  forfeit  and 
pay  for  each  offense,  the  sum  of  five  dollars, for  the  use  of  the  county; 
and  if  any  miller  or  any  other  person  shall  pack,  or  cause  to  be  packed,  J^JflS*^^'*^^^; 
any  bran,  shorts,  middling,  or  unmerchantable  flour,  with  intent  to  de-  ingnmnerehanta' 
fraud  any  person,  the  person  or  persons  so  offending  shall,  on  convic-  £nftoddlriMd!" 
tion  thereof,  forfeit  and  pay  for  every  such  offense,  a  sum  not  less  than 
one  hundred  dollars,  nor  more  ihan  five  hundred  dollars,  for  the  use  of 
the  county;  to  be  recovered  before  any  court  having  competent  juris- 
diction, and,  moreover,  be  liable  to  the  action  of  the  party  injured  for 
damages. 

(7.J  Sec.  VII.     That  all  barrels  for  beef  or  pork,  shall  be  made  of  Barfand  pork  bar. 
souna,  well  seasoned  white  oak  timber,  clear  of  sap  wood,  twenty-nine  ^^'*  ^^^  "'•^' 
inches  in  length  when  finished,  with  a  cut  head  of  seventeen  and  a  half 
inches  in  diameter,  tightly  bound  with  strone  hoops,  one  third  of  the 
length  thereof,  at  each  end;  and  when  packed  and  headed  up,  the  out- 
ward hoop  on  each  end  shall  be  secured  with  four  nails  of  suitable  sLse. 

(8.)  Sec.  VIII.     That  each  barrel  of  beef  or  pork,  put  up  for  ex-  j^«*i**  ^*^' 
portation  in  this  state,  shall  contain  two  hundred  pounds  weight  of      ^ 
sound,  clean,  well  slaughtered  meat,  and  such  only  as  is  well  fattened, 
which  shall  be  denominated  as  follows:  "mess  beef,"  shall  be  cut  as  Mew  beet;  what, 
near  as  mav  be,  into  well  formed  pieces  of  ten  pounds,  so  that  twenty 
pieces  shall  make  the  weight,  and  shall  be  well  assorted,  excluding  lees, 
leg  rounds,  necks  and  shoulder  clots;  "prime  beef"  shall  be  cut  in  like  prime  beei;  what 
manner,  and  shall  be  well  assorted,  but  may  include  not  exceeding  two 
leg  rounds,  leaving  out  the  point  of  the  neck  and  all  clotted  pieces;  How  much  nit» 
fifty  pounds  of  clean,  fair,  dry  salt,  and  four  ounces  of  saltpeter  shall  jJ«-»  *<>  each  bar- 
be  put  into  each  barrel ;  and  when  the  barrel  is  packed  and  headed,  it 
shall  be  filled  up  with  strong  pickle. 

(9.)  Sec.  IX.     That  each  barrel  of  "prime  pork"  shall  consist  of  Prima  pork,  what 
twenty -five  pieces,  weighing  eight  pounds  each,  as  near  as  may  be, 
making  two  hundred  pounds;  which  may  include  one  head  and  a  half^ 
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and  six  shanks,  excluding  the  legs,  ears  And  sndntBj  so  iLs  to  be  com- 
posed of  the  assorted  meat  of  one  hog  and  ft  half  hog;  or  in  lien  thereof, 
three  shoulders,  one  head  and  a  half,  exelusire  of  the  legs,  Snonts,  and 
if«H  pon,  what,  ears,  and  the  remainder  in  side  pieces.     Each  barrel  of  "  mess  pork  '* 
shall  consist  of  twentj-fire  pieces,  of  eight  pounds  weight,  each,  as 
near  ks  may  be,  making  two  hundred  pounds  of  pork,  taken  from  th« 
middlings  or  sides  of  hogs  weighing  upward  of  two  hundred  pounds 
NaT/  pork,  what.  each.     Each  barrel  of  '<  navy  pork ''  shall  consist  of  twenty-ive  pieces, 
of  eight  pounds  each.  As  ne&t  as  may  be,  making  two  hundred  potmdt 
of  pork,  assorted,  excluding  all  shanks  and  fades;  no  hogs  to  weigh 
less  than  one  hundred  and  fifty  pounds  net.     The  pieces  of  pork  shall 
bn  packed  on  the*  edge,  with  at  least  fifty  pouflds  of  clean,  fair  salt,  and 
How  packed,  Mit,  two  outtces  of  sfiltpetcr,  to  each  barrel;   aiid  wli^n  thus  paeked  and 
*^  headed,  each  barrel  shall  be  filled  up  with  strong  pickle. 

Half  bamda  flbr      (10.)  Slio.  X.    That  all  half  bairrsls  for  beef  or  pork  dhall  be  made 
wor pork, how  ^f  gQttnd,  woll  sea^ooed  white  oiik  timber,  eleit  of  sap,  twentv-four 
inches  in  length,  with  a  cut  head  fourteen  inches  in  diameter,  bound 
with  hoops  one  third  the  length  of  such  half  bartel,  at  each  end;  the 
outward  hoops  thereof  being  secured  With  at  least^three  nails  of  suita- 
ble size. 
ButtwM^  laid,      ni.)  8bc.  XI.     That  all  buttei"  and  lard  shall  be  packod  in  tight 
^£^  iitfpeet.  &na  well  seasoned  firkins  or  kegs,  on  each  of  which  shall  be  marked 
ed,  and  branded,  ^th  a  marking  iron,  the  tare  and  net  weight  of  the  butter  or  lard 
therein  contained ;  ftnd  the  inspector  or  his  deputy  shall  bore  each  firkin 
or  keg  of  butter  or  lard,  and  by  examining  diagonally  from  one  head 
to  the  other,  with  h  hollow  instrumcitit  or  searcher,  so  as  to  be  able  to 
discover  the  quality  of  the  whole,  ascertain  that  it  be  clear  (^  moid, 
rancid  or  musty  taste;  in  whi6h  dafie  he  shall  brand  the  same,  as  is  pro- 
vided in  the  second  section  of  this  act. 
Casks  ibrbiKtiit;      (12.)  Seo.  XII.     That  all  casks  wherein  biscuit  shall  be  packed 
how  made.  f^^  exportation  shall  be  of  the  same  size  atid  qualitv  of  those  specifie<l 

Mark  and  brand,  for  flour  in  this  act;  the  tare  and  net  weight  marked  thereon  with  a 
iupectel  ^^^^  marking  iron,  a  true  invoice  of  whicrh  shall  be  delivered  by  the  own^ 
to  the  inspector,  or  his  deputy,  when  ealled  on  to  inspect  the  same ;  and 
the  inspector,  or  his  deputy,  shall  thereupon  |$roceed  to  unhead  each 
cask  and  inspect  the  same ,  and  if  he  shall  judge  the  same  to  be  good 
and  merchantable,  he  shall  brand  the  dame  as  directed  by  the  second 
section  of  thk  act. 
caaks  for  pot  and      (13.)  Seo.  XIII.    That  all  pot  and  pesrl  ashes  subject  to  inspee- 
^ari^ashea,  how  ^^^^^  ^^^j  j^  ^^^  *^  casks  of  good  Seasoned  white  6ak  or  white  ash 
timbet,  well  miide,  hooped  with  substantial  hoops  for  at  least  ten  inches 
from  each  end,  the  staves  not  to  be  more  than  thirty-one,  nor  less  than 
thirty  inches  in  length ;  and  the  head  of  a  pot  ash  barrel  shall  not  ex- 
ceed nineteen  inches,  and  that  of  a  pearl  asii  barrel,  twenty-one  inches 
in  diameter;  and  no  cask  shall  be  tared  less  than  fifty-six  pounds;  and 
casks  weighing  fifW-six  pounds  or  more,  shall  be  tared  their  weights 
Mark  and  brand.  And  it  shall  be  duty  of  ovcry  inspector  of  pot  and  pearl  ashes^  to 
andw^contents  ^j^j^y  ^^^  casks  containing  ashesj brought  to  him  for  inspection,  and  to 
examine  and  determine  the  quality,  and  i^pack  the  same,  and  brand  or 
mark  the  head  of  each  cask,  in  the  manner  prescribed  in  ihe  four^ 
section  of  this  act. 
Barrels  for  domea-      (14.)  S*c.  XIV.     That  all  barrels  or  casks  containing  domestie 
madi?^*^  ^°^  spirits,  shall  be  made  of  good,  well  seasoned  white  oak  timber,  clear  of 

sap  wood,  bound  with  not  less  than  ten  good  and  sufficient  hoops, 
inipeetionortfpfr-      (15.)  Sec.  XY.     That  it  shall  be  the  duty  of  each  inspector  rf  do- 
^'  mestic  spirits,  appointed  under  the  provisions  of  this  act,  to  provide 

himself  with  the  most  common  and  approved  instruments  for  ascertaiii- 
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ing  ihe  eapaeity  of  a  barrel  or  caakf  and  it6  quality  at  proof  of  spir- 

itons  liqaor  and  to  keep  the  same  in  good  order;  and  when  called  upon 

for  that  purpose  shall  immediatel j  gauge  or  aaoertain  the  capacity  and 

contents  of  any  barrel  or  cask,  and  the  quality  or  proof  thereof^  and 

Biark  OB  Buch  barrel  or  cask  the  true  ouanti^  the  barrel  or  caak  will  J^^  "^ 

eontain,  in  wine  gallons,  the  amount  of  wastage,  and  the  quality  or         ' 

proof  of  stieh  domestic  spirits,  with  the  word  "Ohio,"  and  the  name  of 

the  county  where  inspected.    And  each  inspector  shall  make,  in  a  book  ^^^^  ^  ^* 

to  be  by  him  providMl  fbr  tJiat  purpose,  an  entry  of  all  domestic  spirits 

inspected  by  him  and  his  deputies,  with  the  names  of  the  persons  for 

whom  the  same  was  inspected. 

(16.)  Sbc.  XYI;    Tnat  ^e  court  of  common  pleas  in  each  coutity  Ait  inipMCor  of 
i»  this  state,  bordering  on  lake  Brie,  shall,  at  the  first  session  of  such  ^Sdf  ^  ^ 
courts  respectively,  a&r  the  taking  effect  of  this  act ;  and  ^e  court  of 
common  pleas  in  any  other  county  in  this  state,  may,  at  any  subsequent 
session,  after  the  taking  eflfect  of  this  act,  appoint  an  inspector  of  fish; 
which  inspecitor,  before  entering  on  the  duties  of  his  appointment,  shall 
take  the  hke  oath  or  affirmation,  and  gire  ihe  like  bond,  and  be  subject  .ma  oath  and 
to  the  same  liabilities  thereon,  and  may  have  the  like  powers  of  appoint-  ^""^ 
mft  (me  or  more  depmtiee,  as  inspectors,  named  in  ihe  first  section  of  DepntiM. 
thHact 

8«o.  XVII,  XVIII,  XIX.i 

(17.)  Seo.  XX.    That  any  person  or  persons  taking,  in  the  waters  P«raoa  taUng  or 
of  ibis  state,  any  fish,  or  bringing  or  importing  into  this  state,  any  fish  h!!f!»^?M^ifl^ 
taken  in  any  Waters  without  this  state,  shall,  immediately  on  bringing  '^^"^^^^l^S 
said  fish  on  shore,  or  importaing  the  same  into  any  port  or  county  in  this  S^Sding.  ^^ 
state,  except  shad,  mackerel  and  herring,  and  bdore  any  ptft  thereof 
are  sold  or  bartered,  in  barrels  or  casks,  or  offered  for  sale  or  barter 
within  this  state,  cause  such  fish  to  be  inspected  and  branded  by  the  in- 
spector, at,  or  nearest  the  pott  or  place  at  which  the  same  are  landed, 
e#  brought  into  this  state. 

(18.)  8bc.  XXI.    That  every  person  or  persons,  neglecting  or  re-  p«naity  tw  netr 
Aising  to  comply  with  the  provisions  of  the  pfBcedinff  section,  shall  ^i^  ^  'to 
fbrfeit  and  pay  for  each  and  every  hundred  pounds'  weight  of  fish,  so  by  ^^^om  paid. 
him,  her  or  ^em  sold,  or  offered  for  sale,  without  being  inspected  and 
branded  as  afbresaid,  the  sum  of  five  dollars,  to  be  recovered  in  an  ac- 
tion of  debt,  before  any  court  having  jurisdiction  thereof,  with  costs  of 
suit,  in  any  county  in  this  state ;  which  suit  may  be  prosecuted  in  the 
name  of  the  state  of  Ohio;  and  the  amount  so  recovered  shall  be  paid 
into  the  county  treasury,  to  and  fbr  the  use  of  common  schoob  in  ih^ 
county  where  the  suii  is  brought. 

(19.)  SiC;  XXII.    That  it  shall  be  the  duty  of  every  person  who  panootaUncfl^ 
Aall  hereafter  take  any  fish,  to  Uie  amount  of  one  or  more  barrels,  %^  ^  ""^ 
wi^in  any  of  the  waters  of  this  state,  to  bury  the  oikls  a  depth  of  at 
le«Bt  two  and  a  half  feet  beneath  the  sur&ce  of  ^e  earth,  or  bum  the 
same  within  one  day  after  such  fish  are  taken  and  cleansed;  and  any 
penotk  or  persons  reftising  or  neglecting  to  comply  With  the  provisions  — PMiaityflbriMt^ 
of  this  section,  shall  be  fined  in  any  sum  not  exceeding  fifty  dollars,  nor  ^^iJ^  ^  ^ 
lees  than  five  dollars,  with  costs  of  suit;  to  be  recovered  by  action  of  v 
debt,  to  be  broiight  in  the  name  of  the  state  of  Ohio,  before  any  justice 
of  the  peace  of  the  county  in  which  the  offense  shall  be  committed,  on 
the  complaint  of  any  person  or  persons ;  which  sum,  when  collected^ 
snail  be  paid  over  by  said  justice  into  the  county  treasury,  to  and  fbr 
the  use  of  common  schools  in  such  county. 

1  Related  to  iDdpectlon  of  fish.    Superseded  and  repealed  by  aet  of  Vebrtiary  11, 
1S32,  for  which,  see  sees.  (29),  to  (85),  of  this  Chapter. 
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laqwetor  flnding  (20.)  Sio.  XXIII.  Tliat  if,  on  view,  the  inspector  or  his  deputy, 
^aSS^h^  who  shall  bo  called  upon  for  that  purpose,  shall  find  that  any  of  the 
inbefore  directed,  barrels,  firkius  or  kegs,  heretofore  mentioned,  shall  not  be  sufficient,  and 
fu^onm^cban^  made  in  conformity  to  the  provisions  of  this  act,  such  inspector  or  his 
^^*  deputy,  shall  desist  from  any  further  inspection  of  the  contents,  and 

judee  the  same  unmerchantable,  and  thereupon  condemn  and  brand,  or 
Contents  maj  be  mark  the  Said  barrel  or  other  cask  accordingly :  Provided,  that  nothing 
'^1''*'''^^  in  this  section  contained,  shall  be  so  construed  as  to  prevent  a  repacking 

of  such  articles  in  proper  and  sufficient  barrels  and  casks;  and  when 
done,  may  be  inspected  and  passed,  if  found  good  and  merchantable,  as 
in  other  cases  under  this  act. 
Fnmi^  ^1^'      (^^)  ^'^*  ^^I^*     That  if  any  inspector,  or  deputy  inspector,  shall 
^^^^^utybyin-  ^^  ^^  neglect  to  do  the  duties  annexed  to  his  office,  or  shall  be  con- 
victed of  partiality,  or  of  having  acted  contrary  to  the  directions  of  this 
act,  he  shall  forfeit  and  pay,  for  every  such  offense,  a  sum  not  exceed- 
ing fifty  dollars,  with  costs  of  suit,  to  be  recovered  before  any  court 
having  jurisdiction  thereof,  for  the  use  of  the  coun^ ;  and  shall  more* 
over  be  liable  to  the  party  injured  for  damages. 
£SiSSSSi      ^^^'^  ^^'  ^^^'    ^^**  *^®  courts  of  common  pleas  of  their  re- 
^'^'^'"'r^  spective  counties  aforesaid,  shall  have  full  power  and  authority,  on 

complaint  and  sufficient  cause  shown,  to  remove  from  office'any  inspector 
appointed  under  this  act,  or  to  fill  any  vacancy  that  may  occur  by  death, 
removal  or  otherwise. 


«ttoff  toSS?*^      (23.)  Sxa  XXVI.     That  if  any  person  or  persons  shall  counterfbit 
'      '  goii^  of  the  afbresaid  brands  or  marks,  or  either  of  them,  or  shall  impress  such 


counterfeit  brands  or  marks  on  any  cask,  barrel,  firkin,  or  k^,  contain- 
ing articles  subject  to  inspection  by  this  act,  he,  she  or  tiiev  so  offend- 
ing, and  being  legally  convicted  diereof,  shall  be  deemed  guilty  of 
forgery,  and  dealt  with  accordingly, 
inspeoton  to  give      (24.)  Sbo.  XXYII.     That  the  inspector,  in  all  oases  where  he  may 
v^^inq^  ^^®  condemned  anv  of  the  articles  in  this  act  enumerated,  shall  fortib- 
•d*'  with,  on  demand,  deliver  to  the  owner  or  owners  thereof,  his  or  their 

agent,  a  certificate,  distinctly  setting  forth  the  time  and  place  and  cause 
of  such  condemnation.     And  when  the  articles  in  this  act  enumerated, 
have  been  inspected  and  declared  of  good  quality  and  merchantable,  by 
any  inspector,  he  shall,  on  demand  as  aforesaid,  deliver  a  certificate 
thereof,  for  the  benefit  of  the  owner  or  owners  of  such  articles. 
Veefofintpeoton.      (25.)  Sso.  XXYIII.    That  the  inspectors  to  be  appointed  under  this 
act,  shall  receive  the  following  fees  for  their  services,  namely :  for  each 
barrel  of  wheat  flour  or  rye  flour,  three  cents ;  for  each  barrel  of  buck- 
wheat meal,  two  cents,  or  domestic  spirits,  ^  five  cents ;  for  every  barrel 
of  biscuit,  six  cents ;  for  every  firkin  or  keg  of  butter  or  lard,  three 
cents ;  for  packing  and  inspecting  every  barrel  of  pork  or  beef,  twenty 
cents;  for  every  half  barrel,  fourteen  cents ;  for  packing,  examining  and 
inspecting  every  barrel  of  fish,  twenty^  cents ;  and  for  inspecting  every 
barrel  of  pot  or  pearl  ashes,  twelve  cents. 
PMiaity  fat  de-      (26.)  Sso.  XXIX.     That  if  any  inspector  or  deputy  inspector  shall 
gy^  bSSg  demand  or  receive  any  greater  sum  than  is  provided  in  the  foregoing 
•rticiee  ter  i^  scction,  or  shall  directly  or  indirectly  purchase  any  article  by  him  in- 
ooDiemned.         gpectod,  and  Condemned  as  unfit  for  exportation,  or  in  tfnywise  unsale- 
able or  unmerchantable,  he  shall  forfeit  and  pay,  for  every  such  offense, 
a  sum  not  exceeding  fifty  dollars,  together  with  costs  of  suit ;  to  be  re- 
covered before  any  court  having  jurisdiction  thereof,  to,  and  for  the  use 
of  the  common  schools  in  such  county. 

1  Ab  to  feos  of  inspector  of  Mtukingam  ooontj,  see  seo.  (36),  of  thia  Chapter. 
3  As  to  hftlf  barrels,  see  f>0Bt  seo.  (31). 
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(27.)  Sbo.  XXX.     That  an  act  entitled  "  an  act  for  the  inspection  Act  repeided. 
of  certain  articles  therein  enumerated,"  passed  February  twenty-first,  GhaM,i4ii. 
eighteen  hundred  and  twenty-four,  be  and  the  same  is  hereby  repealed. 

(28.)  Sec.  XXXI.  That  this  act  shall  not  in  any  manner  affect  or  £*"7J^^JJSf**°* 
take  away  the  power  to  appoint  inspectors,  heretofore  granted  to  any  aScteST^^*^*^^ 
incorporated  town  or  city. 

This  act  shall  take  effect  and  be  in  force  from  and  a^r  the  first  day 
of  June  next 

An  Aot  to  amecd  the  aet  entitled  ''«i  aet  for  the  inipeetion  of  oertain  artlelef  therein 

enomerated." 

[AuMiiaiMlloo];^|MlUrMryU,1882.    80 mL  AM.  90.] 

(29.)  Seo.  I.     Be  it  enacted  hy  the  General  Assernhfy  of  the  State  of  Fidibeibmoibied 
OhtOy  That  all  fish  hereafter  sold  in  barrels,  or  half  barrels,  in  this  state,  ^|^£i.  ^  '^  '^^ 
ahall  be  contained  in  barrels  or  half  barrels  of  the  description  hereafter 
specified ;  and  before  offered  for  sale,  shall  be  inspected  b v  some  inspec- 
tor, appointed  under  the  provisions  of  the  aot  to  which  this  is  an  amend- 
ment, whose  duty  it  shall  be  immediately  on  application  for  that  pur-  Baoord  thereof  to 
pose,  either  by  lumself  or  deputy,  to  attend  and  perform  the  duties  of  **  *•***' 
his  appointment,  and  make  and  keep  entries  thereof,  as  provided  in  the 
second  section  of  said  act. 

(30.)  Sec.  II.     That  all  fish  barrels  shall  be  made  of  good,  sound,  JSJ*"^^*^ 
and  seasoned  timber,  of  such  kind  as  the  inspector,  appoint^  under  the 
provisions  of  the  act  hereby  amended,  shall  deem  siimcient ;  and  shall 
be  well  bound  with  at  least  twelve  sufficient  smart  hoops,  or  eight  flat 
hoops,  not  less  than  two  inches  broad,  secured  with  three  nails  at  least 
in  each  chime  hoop,  and  shall  contain  two  hundred  pounds  weight  of 
clean  fish,  in  each  barrel,  and  one  hundred  pounds  weight  of  clean  fish  Oontantik 
in  each  half  barrel ;  and  only  one  species  of  fish  shall  be  put  or  packed 
into  the  same  barrel  or  half  barrel ;  and  such  fish  shall  be  salted  with  HowMlttdi 
a  quantity  of  salt,  not  loss  than  fifty  pounds  of  coarse  salt,  or  fifty-six 
pounds  of  fine  salt  to  each  barrel,  and  in  the  same  proportion  to  each 
half  barrel. 

(31.^  Seo.  III.  That  it  shall  be  the  duty  of  said  inspector,  when 
inspecting  any  fish  under  the  provisions  of  the  act  hereby  amended,  to 
cause  the  same  to  be  opened  and  examined,  and  ascertain  that  such  fish 
have  been  properly  cleaned  and  salted,  and  that  the  same  are  of  one 
species  and  of  eood  quality,  and  shall  cause  the  same  to  be  packed  in 
good  and  sufficient  barrels  or  half  barrels,  and  the  reauisite  quantity 
of  salt  applied,  or  so  much  as  the  said  inspector  may  aeem  necessary 
for  preserving  such  fish,  when,  in  the  opinion  of  such  inspector,  the 
same  has  not  been  done,  as  hereinbefore  required ;  and  shall  brand,  or 
cause  the  same  to  be  branded,  on  the  head  of  each  barrel  or  half  bar- 
rel, the  word  "  Ohio,"  the  name  of  the  port  or  county  where  inspected ; 
the  species  of  fish;  the  word  and  figure  *<  No.  1,'^  or  *^No.  2,  as  the 
same  may  be  of  the  first  or  second  (juality ;  and  the  initial  letter  of 
such  inspector's  christian  name,  and  his  surname  in  ftill.  And  the  fees 
of  said  inspector  for  inspectmg  half  barrels  of  fish,  shall  be  fifteen 
cents. 

(32.)  Seo.  IY.    That  it  shall  be  the  duty  of  all  coopers,  master  HoweooMn 
coopers,  or  owners  of  cooper's  shops,  or  other  persons  making  casks,  SZ^ bpth^ 
barrels,  firkins,  or  other  vessels  which  have  to  be  inspected  by  any  in-  in»p«3«w». 
spcctor,  to  brand  or  cause  to  be  branded  on  the  head  of*  each  cask,  bar- 
rel, firkin  or  other  vessel  by  them  made,  so  to  be  inspected,  the  initial 
letter  of  his  christian  name,  and  his  surname  in  full,  with  the  word 
«  cooper,"  on  its  right;  and  it  shall  be  the  duty  of  inspectors,  for  the 
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To  be  oondemnad  Want  of  sucli  brands,  to  condemn  all  sueli  ressels;  and  in  casea  wliere 
ifnot«>btaMiad;  ^^y  barrel,  cask  or  other  vessel  to  be  inspected  as  aforesaid  shall  have 
the  brand  of  the  cooper  as  aforesaid,  and  the  same  shall  be  condemned 
by  the  proper  ihspector,  it  shall  be  his  duty,  when  so  required  by  any 
person  or  persons  interested  in  any  barrel,  cask  or  other  vessel  so  oon- 
— Certttcatt        domned,  to  certify  the  cause  of  the  inefficiency  of  such  barrel,  cask  or 
**'*''**'•  other  vessel,  whether  the  cause  of  such  inefficiency  be  in  the  cooper,  or 

whether  it  arise  from  the  age,  or  bad  or  improper  usage  of  the  banrel) 
cask  or  other  vessel,  after  the  same  left  the  cooper's  hands. 
Jot^^ST  iK)t"to      (^'^  ^*^  ^'  *  ""^  person  appointed  inspector  and  gauser  of 

deal*  Uk  or  stoz^  domestic  and  foreign  spirits  or  linseed  oil,  under  the  act  to  which  this 
etc,  the  articia.     jg  ^^  amendment^  shall  not  be  allowed  to  purchase,  store,  freight,  or  in 
anywise  deal  in  the  article  or  articles  that  he  may  be  appointed  to  in- 
spect or  gftiig^i  either  directly  or  inditectiy. 
PMiaityibroflbiid.      ^34.)  DSC.  Vl.    Any  inspector  or  gatiger  offending  agidnst  the  pro- 
^Jo^^^Sijttoi!  visions  of  the  fifth  section  of  this  act,  shall  forffeit  and  par,  for  eve^ 
'  such  ofiense,  a  sum  not  eleeeding  one  hundred  dollars,  and  be  removed 
from  office,  in  the  same  manner  as  is  provided  fbr  in  ike  twenty-fourth 
hhd  twenty-fifth  sections  df  the  act  to  which  this  is  an  amendment 
Certain    lectioni      (35.)  Ssc.  YII.    That  the  sevehteetttb,  eightAenth  and  nineteenth 
ofjMor  act  re-  gectious  of  the  act  hereby  amended  be  and  Sta  mme  are  hereby  le^ 
£9  T.Stat.  477.      pealed. 

An  aet  to  lix  the  feei  of  gango^  and  inroootot  df  spiritB  mar  UnMod  oil,  in  tko  ooaa^ 

of  MnskiBgiim. 

[IMMedmdiooh <|to  Dtom^^  80»  18»7.    85voL%W.6.1 

Feef  of   ganger      (36.)  Sso.  I.    BeU  enacted  by  the  General  Assembfy  of  the  State  of 

^Mtic^iri^  OhiOy  That^  from  and  after  the  passage  of  this  act,  ihe  ganger  and  in- 

^^  in  Mot-  specter  of  domestio  spirits  and  linseed  oil,  who  has  been  or  who  may 

ungnmoonn^.     ^  appointed  by  the  court  of  common  pleas  of  Muskingum  county,  for 

•aid  countv,  shall  be  entitled  to  receive  ten  cents  per  barrel  for  each 

barrel  of  domestio  spirits  or  linseed  oil,  by  him  gaug^  and  inspected, 

when  the  quantity  required  to  be  inspected  and  gauged,  at  any  one  time, 

is  less  than  one  hundred  barrels;  and,  when  the  quantity  exceeds  one 

hundred  barrels,  his  fees  shall  be  five  cents  per  barrel,  and  no  more; 

anything  in  any  aet  heretofore  passed  to  the  contrary  notwithstanding. 

An  aet  to  protide  for  the  iujipeetioa  of  8«1L 

Wbenandiiowin.      (37.)  Sbo.  I*     Beit  enacted  by  the  Gfmetal  Ame/mhly  of  the  State  of 
2?2S'dtiS*a^  0A«>,  That  there  shall  be  an  insipector  of  salt  at  the  city  of  Cincinnati, 
pointed,  etc         in  the  cdunty  of  Hamilton ;  at  Portsmouth,  in  Scioto  county ;  and  at 
Cleveland,  in  Cuyahoga  county,  who  shall  be  appointed  by  Uie  judges 
•f  the  court  of  common  pleas  of  said  counties,  respectively,  -^t  the  £st 
terms  thweof  holden  after  the  first  day  of  ^  next;  and  the  court  of  com- 
mon pleas  of  the  several  counties  of  the  state  may  appoint  inspectors  of 
salt  at  such  other  places  as  they  may  deem  expedient, 
inimection  of  salt      (38.)  Sec.  II.     That  all  Salt  manufactured  out  of  and  imported  into 
ftftte.  *~*  *^  ^'^  this  state,  in  barreb  or  casks,  at  any  place  where  an  inspection  of  salt 
is  established,  or  shall  hereafter  be  established,  unless  previously  in- 
spected before  the  same  is  sold,  removed  or  shipped  from  the  place  of 
landing,  or  before  the  same  shall  be  permitted  to  enter  either  of  the 
canals  of  this  state,  shall  be  inspected  as  hereinafter  directed:  Provided^ 

1  Ai  to  ^hbn  appointmonti  to  bo  made,  leo  seo.  (4S.) 
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that  nothing  in  tliis  act  shall  be  so  oonstmed  [as]  to  subject  salt  to  be 
inspected  inat  is  landed  and  intended  to  be  reshipped  to  any  other 
sUte.i 

(39.)  Sea  III.     That  every  inspector  of  salt,  before  he  proceeds  to  OrthofoertatniB- 
act,  shall  make  oath  before  some  person  authorized  to  administer  the  ■!>***««•  o'*^* J 
same,  that  he  will  well  and  faithfully  execute  the  duties  of  an  inspector 
of  salt,  agreeably  to  the  provisions  of  this  act;  and  shall  moreover  enter  —Bond; 
into  bond  to  the  state  of  Ohio,  in  a  penalty  affixed  by  said  court,  with 
good  security,  to  be  approved  by  said  court,  which  bond  shall  be  depo&r  *itsd«podt; 
ited  with  the  treasurer  of  such  county,  conditioned  for  the  prompt  and 
faithful  discharge  of  the  duties  of  his  office;  which  bond  may  be  sued  —By  whom  ud 
on  by  any  person  who  is  injured  by  a  breach  thereof,  in  the  name  of  ^^  "^  ^^ 
the  state  of  Ohio,  fbr  the  use  of  the  person  injured.'    And  it  shall  be 
the  duty  of  the  said  inspector,  when  he  shall  deem  it  necessary,  or  when 
a  dispute  may  arise  between  the  seller  and  purchaser  as  to  the  weight, 
to  weigh,  or  cause  to  be  weighed,  the  cask  or  barrel  in  which  the  said  whaninqMetorto 
salt  is  contained,  and  to  mark  in  letters  and  figures  the  net  weight  of  i^^wS^t.*^ 
the  salt,  and  also  the  tare  of  said  cask  or  barrel. 

(40.)  8eo.  IV.  That  every  inspector  of  salt,  appointed  under  the  How  Mit  to  beta- 
provisions  of  this  act,  shall  immediately  thereafter,  provide  himself  ^  ' 
with  an  auger,  such  as  is  used  by  the  inspectors  of  flour,  and  shall  bore 
a  hole  in  the  head  of  each  barrel  or  cask  by  him  to  be  inspected,  not 
exceeding  one  inch  in  diameter,  and  shall  run  the  auger  throwh  to  the 
other  end  of  said  barrel  or  cask,  in  a  di^onal  direction,  and  shall  pro- 
cure a  fair  sample  of  said  salt ;  and  if  the  said  salt  is  of  the  first 


like 

letter  "  B,"  thereon,  which  ?rill  stand  for  "refused,"  or  "rejected,"  and 

the  said  inspector  shall  cause  the  same  to  be  branded  above  the  number 

or  letter  inspected,  with  the  inspector's  name  below ;  and  shall  cause  a  — An^  bnndad. 

brand  to  be  made  for  that  purpose. 

(41.)  Sec.  V.     That  the  said  inspector  shall  receive  from  the  per-  — Feeithewtoc. 
son  who  shall  own  or  have  charge  of  the  salt,  at  the  time  of  the  in- 
spection^ three  oent«  for  eacdi  barrel  or  oask  by  him  inspected. 

(42.)  Seo.  YI.    That  any  inspector  of  salt,  after  he  has  been  ap-  iDspoetormaju. 
pointed,  and  has  taken  the  oath  and  executed  the  bond  required  by  tlus  abmtj^^prta- 
act,  may  appoint  a  deputy  to  assist  him  in  the  discharge  of  the  duties  ^v^ 
of  his  office,  fbr  whose  acts  the  said  inspector  shall  be  liable  upon  his 
bond,  in  the  same  manner  and  to  the  same  extent  as  if  the  act  was  per- 
formed by  himself. 

(43.)  Sec.  VII,     That  it  shall  be  the  duty  of  the  importers  of  salt  Dn^of  importen 
to  call  upon  the  inspector,  and  place  the  salt  m  some  convenient  situa-  ^oaiuon^&M? 
tion  to  be  inspected;  and  it  shall  be  the  duty  of  the  inspector  to  in-  **<^  •*«• 
spect  and  brand  the  same  with  all  reasonable  dispatch. 

(44.)  Seo.  VIII.     That  any  person  who  shall  sell  any  salt,  liable  to  J^^JJS^^?*^ 
inspection  by  this  act,  at  anv  place  where  an  inspection  b,  or  may  here-  Setm  tt&  ta- 
after  be  established,  or  shall  remove  or  permit  the  same  to  be  removed  "p**'^^' 
from  the  place  of  landing,  or  shall  enter  the  same,  or  procure  the  same 
to  be  entered  into  either  of  th^  canals  of  this  state,  without  having  the 
said  salt  inspected,  shall  forfeit  atd  pay  the  sum  of  one  dollar  for  each 


>ld, 


and  every  barrel  or  cask  by  him  sold,  removed  or  permitted  to  be  re-  tST^  koZiSSl 
moved,  entered  or  procured  to  be  entered,  to  be  recovered  in  an  action         ^      '"^ 

1  See  also  post  sec.  (40),  and  as  to  salt  maaufaetvred  in  this  state,  see  post  seo.  (51) 
aSeeCode,  yeo.  (506.) 
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of  debt  in  the  name  of  the  state  of  Ohio,  by  any  person  suing  for  the 
same,  before  anj  justice  of  the  peace,  for  the  counljr  in  which  such 
offense  is  committed;  and  the  same,  so  recovered,  to  oe  applied  to  Uie 
SaittoUinqMct-  uso  of  commou  schools  of  Said  county:  Provided,  however,  that  if  any 
•d^niy  at  on*  ^^^  gj^^^jj  |^^  ^j^^^  regularly  inspected  by  virtue  of  this  act,  by  any  in- 
spector of  salt  in  this  state,  said  salt  shall  not  be  required  to  undergo 
an  inspection  at  any  other  place. 

An  Aot  to  amend  the  aet  entitled  "  an  act  to  proride  for  the  inipeotion  of  lalt," 
paued  February  S,  1840. 

[PtMedmdtooh^tlMIianA9,lB40.    88  vol.  AoC  42.] 

When  buMoton      (45.)  SlO.  I.     Beit  enacted  hy  the  Gfeneral  Auembfy  of  the  State  of 

pointed.^      *^  Ohio,  That  the  inspector  of  salt,  as  provided  for  in  the  first  section  of 

the  act  to  which  this  is  an  amendment,  shall  be  appointed  by  the  judges 

of  the  court  of  common  pleas  of  said  counties,  respectively,  at  the  &st 

term  thereof,  holden  a^r  the  first  day  of  March,  1840 :  Provided, 

facandee  In  of-  that  if  no  appointment  be  made  as  aforesaid,  or  in  the  case  of  death, 

floe,  how  fiitod.     resignation  or  removal  of  said  inspector,  then  it  shall  be  the  duty  of 

the  judges  aforesaid,  to  make  such  appointment^  or  fill  sucl^  vacancy, 

at  any  subsequent  term  thereof. 

An  Aot  further  to  amend  an  aot  entitled ''an  aot  to  provide  for  the  inspeetion  of 
wait,"  passed  February  8,  1840. 

[fkuMd  Jfordk  26, 1841.    89  «o{.  fifaU.  27.] 

Sattpreriooswin-      (^^*0  ^'^'  ^«     ^  ^^  enacted  hy  the  General  Anemhh/  of  the  State  of 
raected  toHew  Ohio,  That  nothing  in  the  act  to  which  this  is  an  amendment,  passed 
^  February  3,  1840,  shall  be  so  construed  as  to  require  the  reinspection 

of  any  salt  imported  from,  and  previously  inspected  in  accordance  with 
the  laws  of  the  state  of  New  York. 
Repealing  dense.      (47.)  Seo.  II.     That  80  much  of  the  act  to  whioh  this  is  an  amend- 
ment, as  is  contrary  to  the  provisions  of  this  aot,  be  and  the  same  is 
hereby  repealed. 

An  Aot  to  amend  the  aot  entitled  ** an  aot  to  amend  the  aot  entitled  'an  aot  to  pro- 
vide for  the  inspeotion  of  salt,"  passed  Februaiy  3, 1840. 

[l\nMdJrarelk6,184S.    40  vol.  fltal.  M.] 

i^rrn  of  office  of  (^S.)  Sbo.  L  Be  it  enacted  hy  the  General  Aaembly  of  the  State 
inipecton  of  salt,  of  Ohio,  That  the  term  of  service  of  all  inspectors  heretofore  appointed 
under  the  provisions  of  the  act  to  which  this  is  an  amendment,  except- 
ing such  county  or  counties  where  special  provisions  have  been  made, 
shall  expire  tluree  years  from  and  after  the  first  term  of  the  court  of 
common  pleas  held  in  the  county  where  such  appointment  or  appoint- 
ments have  been  made,  after  the  passage  of  this  act;  and  all  appoint- 
ments herea^^er  to  be  made,  shall  be  for  the  term  of  three  years ;  at  the 
expiration  of  which  term,  or  in  case  of  a  vacancy  happening  at  any 
time,  the  same  shall  be  filled  at  the  next  term  of  the  court  in  the  county 
where  such  vacancy  may  occur. 

(49.)  Seo.  II.  That  so  much  of  the  act  to  whioh  this  is  an  amend- 
ment as  conflicts  with  the  provisions  of  this  act^  be  and  the  same  is 
hereby  repealed. 

An  Aot  iupplementarj  to  the  aot  entitled  "  an  aot  for  the  inspeotion  of  salt,"  passed 

February  8, 1840. 

[PoiMd  Horok  12, 1844.    42  «o{.  <Sfait.  71.] 

Tan  of  sslt  bar-      (50.)  Seo.  L     Be  it  cfuicted  hy  the  General  Anernhfy  of  the  State  of 
■""^  .  Ohio,  That  the  inspectors  of  salt  at  the  city  of  Cincinnati  in  the  county 
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of  Hamilton,  at  PortBmontli  in  the  county  of  Scioto,  and  at  saoli  other 
places  as  the  inspectors  of  salt  may  hereafter  be  appointed  in  this  state, 
shall  regulate  the  tare  of  barrels  as  follows :  all  barrels  weighing  less 
than  three  hundred  pounds  shall  be  tared  at  thirty  pounds;  all  barrels 
weighing  over  three  hundred  and  less  than  four  hundred,  shall  be  tared 
thirty-five  pounds ;  and  all  barrels  weighing  oyer  four  hundred  pounds 
shall  be  tared  forty  pounds. 

An  Act  to  define  the  dntj  of  mannfootaren  of  lalt. 
[AMNd  Jjraao,  186S.    eowei guu, sii.] 

(51.)  Sbo.  I.    Be  it  enacted  hy  the  Oenerctl  Atsemhfy  of  (he  State  ihaininc  and 
of  Ohio,  That  it  shall  be  the  duty  of  all  manufacturers  of  salt  in  the  packing  of  wit 
state  of  Ohio,  to  have  the  same  well  and  sufficiently  drained,  to  be  DMoriptionof 
packed  in  good  barrels,  made  of  good  sound  seasoned  timber;  the  head  ^>»^*»^'»'»^ 
and  bilge  hoops  to  be  well  nailed  with  not  less  than  four  nails  in  each 
hoop ;  one  head  shall  be  bored  with  some  metallic  instrument  not  less 
than  one  inch  in  size;  the  name  of  the  manu&cturer  distinctly  branded 
on  the  head  of  each  barrel;  also,  all  salt  sold  at  the  licks,  shall  be 
marked  with  the  net  weight  in  figures,  directly  under  the  same,  with  Maria. 
good,  durable  paint. 

(52.)  Sbo.  II.     Any  manufacturer  revising  to  comply  with  the  first  Fine  ibr  nonoon- 
section  of  this  act,  shall  be  fined  for  each  offense  the  sum  of  fifty  cents  SSSg  ■I^!**' 
per  barrel;  the  same  to  be  collected  by  any  court  having  authority,  as 
in  case  of  debt,  complaint  having  been  first  made  by  any  person  taking 
cognizance  ^pf  the  same. 

(53.)  Sxa  III.    Any  fines  thus  assessed  and  collected,  after  paying  —And  how  die- 
all  costs  that  shall  have  accrued,  shall  be  paid  into  the  county  treasury  ^***^  ^ 
for  the  benefit  of  the  common  schools. 

(54.^  Seo.  IY.    Nothing  in  this  act  shall  be  so  construed  as  to  pro-  ^  ™v^  '^^ 
hibit  tne  manufacturers  from  shipping  salt  in  bulk.  ^  ^  '^^'^ 

(55.)  Seo.  Y.    This  act  shall  be  in  force  from  and  after  its  passage.  Act  took  eSbet. 

(56.)  Seo.  YI.     That  the  act  entitled  ^<  an  act  to  repeal  an  act  en-  Act  repealed, 
titled  an  act  to  provide  for  the  inspection  of  salt  mani^ctured  in  the  45T.stat.si. 
state  of  Ohio,  and  creating  the  office  of  inspector,  and  defining  the  du- 
ties thereof,''  passed  February  5, 1847,  be  and  the  same  are  hereby  re- 
pealed. 

An  Aot  to  amend  an  net  for  the  inepeotion  of  certain  artioles  therein  enumerated, 
passed  March  9, 1831. 

[AuMiiifar«ft8,1842.     40  eel.  AoC  81.] 

(57.)  Seo.  I.    Beit  eruicted  hy  the  General  Ansembly  of  the  State  of  Ooort  of  oommon 
Ohio,  That  it  shall  be  the  duty  of  the  court  of  common  pleas  of  each  fi^^^?^! 
county  in  this  state,  at  their  first  or  any  subsequent  session  after  the  ^^r* 
passage  of  this  act,  to  appoint,  when  it  may  be  necessary,  one  inspector 
of  sawed  lumber,  who  shall  be  subject  to  all  the  provisions  of,  and  en- 
joy all  the  powers  conferred  by,  the  act  to  which  this  is  an  amendment. 
Seo.  n.i 

An  Act  to  amend  an  act  entitled  "  an  aot  for  the  Inspection  of  certain  artioles  therein 

ennmerated." 

[Putmi  FArwr^  28, 1842.    40  vol.  AoC  28.] 

(58.)  Seo  I.    Be  it  enacted  hy  the  General  Assembly  of  the  State  of  n^rm  of  office  of 
Ohio,  That  the  term  of  service  of  all  inspectors  heretofore  appointed  jjff*****  ■""*^ 

1  Belated  to  fees :  superseded  by  sec.  (82),  of  this  Chapter. 
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under  the  proTisioiis  of  the  act  to  whioh  this  u  an  amendment,  except- 
ing snch  oountj  or  coundes  where  special  provisions  have  been  hereto 
fore  made,  shall  expire  three  years  from  and  after  the  first  term  of  the 
conrt  of  common  pleas,  held  in  the  county  where  such  appointment  of 
appointments  have  been  made,  after  the  paesage  of  this  act;  and  all  «h 
pointments  hereafter  made  shall  be  for  the  term  of  three  years,  at  the 
expiration  of  which  term,  or  in  case  of  a  vaoaney  happening  at  any 
time,  the  same  shall  be  filled  at  the  next  term  of  the  court  in  the  county 
where  such  vacancy  may  occur. 
SepMdiof  oiMM«.  (59.)  Sso.  II.  That  so  much  of  the  act  to  which  this  is  an  amend- 
ment as  conflicts  with  the  provisions  of  this  act,  be  and  the  same  is 
hereby  repealed. 

Am  Xti  \o  MUMicl  an  tot  tBtiUttd^'fta  act  to  amesd  an  act  for  tho  inspeoUon  of  c«r« 
Uin  artiolef  therein  enomerated^"  passed  Maroh  9g  1881« 

[i^aM4JFUrMry9,1840.    H9oLStaL36.] 

ii»pectonef  (60.)  Sxo.  I.     Be  it  enacted  by  the  OeneroJ  Atsombfy  of  the  Sm$  tf 

nhingiai;  Ohio,  That  the  inspectors  of  sawed  lumber  Uiat  have  been  or  may  here- 

after be  appointed  by  the  several  courts  of  common  pleas  in  this  state, 
shall  also  be  duly  authorized  to  inspect  shingles;  and  in  addition  to  his 
duties  as  inspector,  is  to  be  considered  the  only  legalised  measurer  of 
.— Depatiis.  lumber,  with  power  to  appoint  deputies,  for  whose  acts  he  shall  be  re- 
sponsible. 
Mannffrof  io-  (61.)  Seo.  II.    That  in  the  inspection  of  sawed  lumber  it  shall  be 

imd  iihiingi«r^*^  designated  as  clear,  first  common,  second  common,  and  reftise,  by  such 
inspector;  and  [in]  the  inspection^f  shingles,  as  first  and  seeond  qual- 
ity; the  shingles  to  be  branded  on  each  bundle  with  tiie  quali^  and 
name  of  the  inspector. 

(62.)  Seo.  III.  That  the  fees  for  inspecting  and  measuring  shall  be 
fifteen  cents  per  thousand  fbet,  board  measure,  for  sawed  lumber,  and 
five  cents  per  thousand  for  shingles. 

(63.)  Seo.  IV.  This  act  to  take  effect  from  and  after  ito  passage; 
ana  aU  acts  or  parts  of  acts  conflicting  with  this  act  are  hereby  re- 
pealecl. 

An  Act  to  amend  an  act  entitled  "an  act  for  the  inspection  of  certain  articlet  therein 
ennmerated/'  passed  Maroh  9, 1831. 

[AuMd  JlanA2a,1861.    49  vol.  Stat  101.] 

Sise,eto.,  of  hn-  (64.)  Sso.  I.  Be  it  enacted  by  the  General  Atgemhly  of  the  State 
•»d  i^K&sJ^***^^  of  Ohio,  That  in  order  to  insure  a  uniformity  in  the  dimensions  of  bar- 
rels hereafter  made  or  used  within  this  state,  for  the  purpose  of  con- 
taining potatoes  or  apples,  all  such  barrels  so  containing  the  articles 
aforesaid,  or  made  for  that  purpose,  shall  be  made  of  seasoned  timber, 
of  staves  twenty-seven  inches  m  length  when  finished,  with  cut  heads 
of  seventeen  inches  diameter,  and  shall  be  tightly  bound  by  at  least  six 
substantial  hoops. 

tnloSf  mff^bimS      ^^^'^  ®*^*  "^^**  "*  ^^  contracts  made  in  relation  to  the  pur- 

to  bo  oonitmed.    chasc  or  salc  of  thc  articles  named  in  the  first  section,  by  t^e  barrel, 

the  dimensions  of  the  barrel  shall  be  held  and  understood  to  mean  the 

same  as  prescribed  by  this  act 

This  act  shall  be  in  force  andtake  effect  from  and  aft;er  ih^  first  day 

of  January  next.^ 

1  As  to  inspectors  in  the  city  of  Oleyeland,  see  "  an  act  to  authorise  the  eibr  of 
Oleyeland  to  i^point  inspeotors  of  provisions  and  other   artioles,"  passed  Feb- 
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An  Act  to  prereBt  th«  adultenitloB  of  alooboUo  Itqnorf. 
[PmmI  Mag  1, 18M.    0S  vol.  Abl.  108.] 


(66.)SlO.  I.  Beit  maeUd  hy  the  General  AsBemhfy  of  the  State  of  23^?!  Jf 
Ohioy  That  if  any  person  sludl  adulterate  any  spiritooB  or  alcoholic  uqj^SnT^'  * 
liquors,  by  mixing  the  same  with  any  substance  of  whateyer  kind,  ex- 
oq>ft  as  hereinafter  provided ;  or  if  any  person  dmil  sell  or  offer  to  sell 
any  spiritous  or  alcoholic  liqu^s,  knowing  the  same  to  be  tkus  adul- 
terated, or  shall  import  into  this  state,  any  spiritous  or  intoxicating 
liquors,  and  sell  or  offer  for  sale  such  liquors,  knowing  the  same  to  be 
adulterated,  or  shall  sell  or  offer  to  sell  any  roiritous  or  intoxicating 
liquors,  not  inspected  ^  as  hereinafter  provided,  he,  she,  or  they  shall  be 
dMmed  guilty  of  a  misdemeanor,  and  upon  convictioD  thereof,  shall  be 
fined  in  any  sum  not  exceedine  five  hundred  dollan,  nor  less  than  one 
hundred  dollars,  and  shall  be  imprisoned  in  the  jaU  of  the  county,  not 
more  than  thirty,  nor  less  than  ten  days. 

(67.)  Sso.  II.    The  jnrobate  judge  in  each  county  in  this  state  sliall  loiiMetor  o#  ii«. 
appoint  a  competent  chemist  as  inq>ector,  whose  duW  shall  be  to  inspect  ^"^"^ 
all  alcoholic  liquors  imported  into  or  mwiufiujtured  in  the  county  in 
which  he  is  inspector,  unless  the  same  shall  have  the  inspector's  brand 
of  some  other  county  in  this  state,  whioh  brand  shall  be  evidence  of 
the  purily  of  the  article.* 

r68.)  Seo.  III.    Said  inspector  shall,  before  entmng  upon  the  duties  < 
of  nis  office,  give  an  undertaxiag  which  shall  be  approved  by  the  judge 
of  probate,  in  the  penal  sum  of  not  less  than  one  hundred,  nor  more 
than  one  thousand  dollars,  running  to  the  county,  and  shall  take  and 
subscribe  an  oath  to  faithftiUy  discharge  the  duties  of  hb  office. 

(69.)  Sso.  IV .  Said  inspector  shall  keep  an  accurate  account  of  all 
liquors  by  him  inspected,  and  place  his  mark  on  the  casks  or  barrels, 
pure,  if  so  found,  if  not,  impure ;  and  when  he  shall  find  any  adulter- 
ated liquors,  he  shall  give  notice  to  the  prosecuting  attorney  of  the 

rwuj  10,  1845  (45  toI.  L.  L.  88.)    Iiifpeotorf  Appointed  \rj  tk«  eonrt  of  oomnton 

C'lCM  of  Ov<^o^  ooantj  iB^peoton  for  tho  ooan^,  omi  not  aot  in  tht  eity  of  Cl6Te> 
nd. 

The  fees  proTided  for  the  city  inspeoton  by  the  »boTe  aet,  are  "for  packing  and 
intpecdng  erery  barrel  of  pork  or  beef,  serenteen  cents;  for  erery  half  barrel, 
twelve  oents  j  for  packing,  examining  and  inspecting  cTeiy  banei  of  Hsb,  eightMn 


"  An  act  U*  eathorise  the  common  connoil  of  the  town  of  Piqna  to  appoint  an  in- 
spector of  flimr  and  whisky/'  passed  March  8, 1846  (43  toL  L.  L.  391). 

An  act  proTiding  for  the  inspection  of  sawed  Inmbw  and  shingles  in  Hamiltes 
county,  passed  Febmsiry  8, 1847  (45  toL  L.  L.  08),  and  an  act  amendatory  thereto, 
passed  Febmary  24,  1848  (46  toI.  L.  L.  250) :  Inspection,  etc.,  is  at  the  option  of  the 
seller  or  purchaser.  Fees  for  measuring  sawed  Inmber  mannfactnred  out  of  this  state, 
fifteen  cents  per  thonsand  fset,  board  maasnre;  for  inspecting,  meaanring  and  mark* 
ing  same,  twenty  cents  per  thonsand  feet,  board  measure ;  and  for  inspecting  and 
marking  shingles,  fire  oents  per  thousand. 

1  An  information  or  indictment  under  this  clause,  must  arer  that  the  liquors  were 
not  inspected.  Woodwwrtk  t.  The  State,  4  Ohio  St.  Rep.  487.  It  is  not  sufficient  to 
aver  that  they  were  not  inspected  in  the  county  where  sold,  and  that  the  cask  con- 
taining them  did  not  hare  the  inspector's  brand  of  any  other  county.  lb,  487.  And 
on  the  trial  the  state  is  bound  to  jriTe  some  eridence  in  support  of  the  negatire  arer* 
ment  CheadU  r.  The  State,  4  Ohio  St.  Rep.  477,  It  is  error  to  charge  the  Jury 
'<'that  the  state  is  not  required  to  prore  that  the  liquor  was  not  inspected;  tliat  en 
the  etate's  proTing  a  sale,  the  defbndant  is  required  to  proTe  that  the  liquor  wa§  in* 
lb.  477. 


STke  law  oontemplates  tha  iaapeetion  of  the  article  upon  itt  importation  into  any 
eounty,  or  where  it  is  maaufaotured,  and  before  it  is  oiered  for  sale ;  and  reauires  no 
•eeond  inspection,  after  the  bulk  is  broken,  by  those  who  hare  purehased  it  in  one 
eounty  of  the  importer  or  manufacturer,  and  taken  it  to  another.  A  single  inspeo- 
tioa  it  all  that  is  required,  and  it  it  entirely  immaterial  in  wliat  eoan^  the  inspeetioa 
is  made.     Caeet  above* 

Vol.  I.— 48 


Digitized  by 


Google 


730  INBPECTOBS'  [chap. 


county,  of  tbe  person  owning  and  offering  for  sale,  or  offering  for  sale 
such  adulterated  liquors,  who  shall  forthwith  institute  proceedings 
against  such  persons  as  hereinafter  provided ;  and  if,  upon  said  trial,  he, 
she,  or  they  shall  be  found  guilty  of  a  violation  of  any  of  the  provis- 
ions of  this  act,  said  inspector  shall  forthwith  destroy  such  adulterated 
liquor.     Said  inspectors  shall  each  be  entitled  to  receive  for  their  ser* 
vices  aforesaid,  two  dollars  per  day,  and  mileage  at  the  rate  of  five 
cents  per  mile,  for  each  mile  ne  may  necessarily  be  required  to  travel 
in  the  discharge  of  his  duties,  from  the  owner  of  the  same,  or  the  per- 
son offering  to  sell. 
Pim^iMot  far        (70.)  Sbo.  V.    Any  person  who  shall  put  into  any  barrel,  cask,  oi 
other  vessel,  branded  or  marked  pure,  by  any  inspector  in  this  state, 
adulterated  liquors,  or  sell  or  offer  for  sale  such  liquors  for  the  purpose 
of  deceiving  any  persons  by  the  sale  thereof,  shall  be  deemed  guilty 
of  an  attempt  to  practice  a  fraud,  and  upon  conviction  thereof,  shall  he 
imprisoned  in  the  penitentiary  not  more  than  twelve  months. 
Adulteration   bj      l!^^)  ^^^'  ^^'    ^^  provisions  of  this  act  shall  not  be  so  oonstaned 
droggtott,  etc.      as  to  prevent  druggists,  physicians,  and  persons  engaged  in  the  me- 
chanical arts,  from  adultexatiog  liquors  for  medical  and  mechanical 
purposes. 
PitMeoutioitf  on.      (72.)  Sbo.  VII.    Prosecutions  for  violations  of  the  first  section  of 
der  thii  act.         this  act,  shall  be  commenced  by  information,  filed  in  the  probate  court 
of  the  proper  county,  by  the  prosecuUng  attorney  thereof;  which  in- 
^  formation  may  be  filed  without  a  previous  examination  before  a  magis- 

trate, and  the  proceeding,  after  the  filing  of  the  information,  shall  be 
the  same  as  [in]  other  criminal  cases  in  t^e  probate  court 

• 
Giirwen*!  IL  8.,  An  Act  rapplementary  to  an  act  entitled  an  act  for  the  inspection  of  oertain  artielM 
9491.  therein  ennmerated,  passed  March  9, 1851. 

[Famed  A&mory  17  omd  took  ^«ot  Mag  1, 1857.    54  vol.  acol.  U.] 

Wei^t  of  certain  (73.)  Sbo.  I.  Be  it  enocUd  hy  the  General  Amembly  of  the  State  of 
^n^S!d!*Kad  ef-  ^hiQ,  That  any  person  acting  as  inspector  of  fiour,  meal,  meat,  lard, 
feet.     '  or  butter,  or  other  articles  sold  by  weiffht,  in  hogshead,  cask,  box,  bar- 

rel, or  parts  thereof,  the  contents  of  which  is  by  law  subject  to  inspec- 
tion, are  hereby  required  to  inspect  and  certify  the  weight  therein,  in 
connection  with  the  quality,  and  brand  the  same,  which  shall  be  con- 
clusive evidence  between  vendor  and  vendee  ^t  the  time  of  inspection ; 
and  whenever  short  weight  shall  be  ascertained,  or  under  tare  marked, 
the  inspector  so  finding,  shall  be  entitled  for  every  hogshead,  cask,  or 
Proceeding  and     box  Containing  over  one  barrel,  twenty  cents,  and  for  every  barrel  and 
wSr^wSSht  ii  ii^der,  ten  cents,  the  charges  for  repacking  and  cooperage  to  be  no 
•hort,  etc  moro  than  the  average  price  paid  for  such  work  at  the  time  the  inspec- 

tion is  had,  which  shall  be  paid  by  the  party  demanding  the  inspection, 
or  as  parties  may  agree,  but  in  case  of  forfeiture,  then  the  parties  for 
whose  benefit  it  shall  be  condemned,  shall  pay  all  such  chiurges ;  but 
in  case  no  condemnation  takes  place  then  the  inspector  shall  be  entitled 
to  the  same  for  the  inspection  of  weight  he  now  is  for  quality,  but  no 
more. 
Penalty  for  under-  (74.)Sbo.  IL  Any  manufacturer  of  fiour,  moal,  or  packer  of  meat, 
frboS"^"^*^  ^  butter,  lard,  or  any  other  article  sold  by  weight,  packed,  who  shall  un- 
dermark  the  tare  upon  any  hogshead,  cask,  box,  or  barrel,  or  part 
thereof,  or  put  therein  a  less  quantity  than  marked  or  branded  thereon 
as  specified  by  law,  shall  for  such  offense,  forfeit  the  hogshead,  casks, 
box  or  barrel,  or  parts  thereof,  and  half  the  contents  therein  contained, 
one  fourth  of  the  whole  contents  to  go  to  the  party  injured,  who  shall 
prosecute  for  the  same,  together  with  such  other  damage  he  may  sustain, 
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and  the  other  fonrth  to  the  use  of  the  poor  of  the  township  where  the  con- 
Tiction  is  had,  the  balance  to  be  accounted  for  to  the  miller  or  packer, 
who  shall  be  notified  by  the  inspector,  but  such  forfeiture  shall  not 
take  place,  or  conviction  be  had,  when  the  light  weight  shall  have  been 
occasioned  after  leaving  the  manufacturer  or  packer,  provided  such 
packing  has  been  done  according  to  law.  U 

An  Aot  to  eitablish  and  fix  the  standard  by  which  linieed  or  flaxseed  oU  shall  be  Oarwen's   R.  8., 
sold  and  to  proTide  for  the  inspection  of  barrels  therefor.  24B1. 1831. 

[PemtdApraB  and  tooh^9et  Mag  1, 1857.    UvoLBtaL90.] 

(75.)  Sbo  I.     Beit  enacted  by  the  General  Awmhly  of  the  State  of  Number  of  pymds 
Ohio,  That  whenever  linseed  or  flaxseed  oU  shall  be  sold  by  the  barrel,  ^  ■^'*°  "*  **"' 
and  no  special  agreement  as  to  the  measurement  shall  be  made  by  the 
parties  the  8tan£urd  shall  be  seven  and  one  half  pounds  to  the  gallon. 

(76.)  Sbo.  II.     That  all  barrels  for  linseed  or  flaxseed  oil  shall  be  — Howeesks 
made  of  sound  well  seasoned  timber,  tightly  bound  with  strong  hoops,  °^*^' 
the  outward  hoop  on  each  end  shall  be  secured  with  three  nails  of  suit- 
able size. 

(77.)  Sbo.  HI.     That  it  shall  be  the  duty  of  inspectors  of  the  re-  —Weight  of  bav 
spective  counties,  to  inspect  such  barrels  intended  for  linseed  or  flaxseed  ^^^  ^^ 
oil,  and  before  filling  the  same,  ascertain  the  true  weight  of  such  bar- 
rel; an4  when  so  inspected  and  weighed,  to  mark  on  the  barrel  the 
true  weight  with  marking  irons^to  be  provided  by  the  inspector  for 
that  purpose,  together  with  his  name  and  name  of  the  county. 

Sbo.  IV.    That  the  inspector  shall  be  entitled  to  receive  ten  ;;p?5S5^S2L 
cents  per  barrel  for  each  barrel  intended  for  linseed  or  flaxseed  oil  by  ibr.  ''^'^^ 
him  inspected  and  weighed,  when  the  quantity  required  to  be  in 
spected  and  weighed  at  any  one  time,  is  less  than  twenty-flve  barrels, 
and  when  the  quantity  exceeds  twenty-five  barrels,  his  fees  shall  be  five 
oents  per  barrel ;  and  in  all  cases  five  cents  per  mile  for  each  mile 
necessarily  traveled  in  the  performance  of  his  duty. 

An  Act  to  aathorise  city  eoancils,  in  dties  of  the  first  class,  haying  a  popnlation  of  0arwen*s  B.  8L 
less  than  eighty  thousand,  and  more  than  thirty-fiTe  thousand,  to  appoint  inspect-  ^[^^L^^  2ffl2; 
ors  of  proTisions  and  other  articles.  jJs^^S,*        ^** 

iPamdamdlooh^0OtJjfraA,lSO9,    M vot. Oaf.  127.] 

(78.)  Seo.  I.     Beit  enacted  by  the  General  AssembU/  of  the  State  of  ^H^^^  ^ 
Ohio,  That,  in  every  city  in  the  state  of  Ohio  of  the  first  class,  now  teindties;    ^'^ 
having  a  population  of  less  than  eighty  thousand,  and  more  than  thirty- 
five  thousand,  the  city  council  shall  have  exclusive  power  to  appoint 
anv  citizen  or  citizens  of  said  city,  whom  said  city  council  may  deem 
suitably  qualified  to  act,  within  and  for  said  city,  as  inspectors  of  such 
articles  as  are  specified  in  the  act  entitled  **an  act  for  the  inspection  of 
certain  articles  therein  named,*'  passed  March  ninth,  one  thousand  eight  Antep.  7i8 
hundred  and  thirty-one,  and  the  act  to  amend  the  same,  passed  Febru- 
ary eleventh,  one  thousand  eight  hundred  and  thirty-two ;  which  said  — Thdr  diiti«, 
inspectors  shall,  within  and  for  said  city,  have  the  same  powers,  per-  •***• 
form  the  same  duties,  take  the  same  oaths  or  affirmations,  be  governed 
by  the  same  rules,  and  liable  to  the  same  penalties  as  are  prescribed  in 
the  act  above  mentioned. 

(79,)  Seo.  II.     The  appointment,  with  the  license  hereinafter  pro-  —Thefr  author, 
vidcd  for,  may  authorize  said  inspector  or  inspectors,  or  any  one  or  **^* 
more  of  them,  to  inspect  any  one  or  more  of  the  articles  named  in  the 
acts  above  mentioned. 

(80.)  Seo.  III.    Every  person  appointed  by  said  council  as  an  in-  —Bond; 
specter,  under  the  provisions  of  this  act,  shall,  before  entering  upon  the 

(•)  See  Sap.  401. 
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duties  of  his  office,  enter  into  bond,  with  sufficient  security,  to  be  ap- 
proved of  by  the  said  council,  in  the  penal  sum  of  three  thousand  dollars 
for  the  inspection  of  pork,  beef,  butter,  and  lard,  one  thousand  dollars 
for  the  inspection  of  fish,  and  one  thousand  dollars  for  the  inspection 
of  foreign  and  domestic  spirits  and  linseed  oil,  conditioned  for  the 
futh^l  performance  of  the  duties  of  his  office;  which  bond  shall  be 
filed,  and  made  payable  to  the  treasurer  of  said  city,  and  shall  also, 
if  the  council  shall  deem  it  necessary,  renew  said  boi^d  from  year  to 
year. 

(81.)  Seo.  IY.  Any  person  who  may  claim  himself  injured  by  the 
misconduct,  neglect,  or  incapacity  of  any  said  inspectors,  may  institute 
suit  on  a  copy  of  the  bond  of  such  inspector,  certified  by  the  treasufer 
of  said  city,  fi)r  the  use  of  the  person  suing ;  and  the  same  proceedings 
shall  be  had  thereon  with  the  same  providons  as  are  contained  in  the 
third  section  of  the  act  entitled  ^^  an  act  fbr  the  inspection  of  certain 
articles  therein  named,"  passed  Mim>h  ninUi,  one  thousand  eight  hun- 
dred and  thirty-one. 

(82.)  Ssa  V .  The  said  city  council  ave  hereby  authorised  to  xse- 
quire  each  and  eyery  person  appointed  under  the  proyisions  of  this  set, 
before  entering  upon  the  duties  of  said  office,  to  pay  to  the  treasurer 
of  said  city,  for  the  use  of  said  city,  such  sum,  not  less  than  fifty  nor 
more  than  one  hundred  dollars,  for  the  license  to  inspeot  beef,  pork, 
*  butter,  and  lard,  not  less  than  two  hundred  and  fifty  nor  more  IJMUi  fiye 
hundred  dollars  for  the  license  to  inspeot  fi^  from  year  to  year,  and 
not  less  than  seyenty-five  nor  more  than  one  hundred  doUara  for  the 
license  to  inspect  and  gauge  foreign  and  domestio  spinets  and  linseed 
oil,  as  the  said  council  may  from  year  to  year  deem  proper  ]  and  on  such 
payment  shall  be  entitled  to  receiye  from  the  clerk  of  said  city,  a  license 
authorizing  the  person  therein  named  to  act  |«  such  inspeotor  until  the 
first  day  of  April  next  after  the  date  thereof;  and  in  case  ef  a  yaoanoj 
occurring,  by  death  or  otherwise,  during  the  term  for  which  any 
inspector  may  haye  been  licensed,  as  fiforesaid,  the  council,  may  fill 
said  vacancy  by  grantimg  a  license  for  such  sum  as  they  may  deem 
proper. 
Af  to  inmoton  (83.)  Sso.  YI.  That  the  persons  appointed  inspectors  by  the  court 
ttpp^tod  ^  the  of  common  pleas  of  any  county  haying  within  its  limits  a  city  of  the 
first  class,  as  descnbed  m  this  act,  shall  not  exercise  their  offices  within 
the  limits  of  any  city  of  the  first  class,  as  described  in  this  act,  after  the 
terms  for  which  they  shall  have  severally  givcA  bonds  sh^U  l^ye  ex* 
pired. 

rf  In.      r84.)  Sbo.  VII.     The  said  ci^  council  shall  have  full  power  and 

fpecton  from  of-  auUionty,  on  complaint  and  sufficient  cause  shown,  to  remove  from 
office  any  inspector,  appointed  under  this  act :  Provided,  always,  that 
no  inspector  snail  be  removed  from  his  said  office  unless  two  thirds  of 
all  the  members  of  the  council  shall  vote  fo^  such  removal. 

(85.)  Seo.  VIII.  That  the  inspectors  to  be  appointed  under  this 
act  shall  be  entitled  to  receive  the  following  fees  for  their  services,  viz : 
for  packing  and  inspecting  every  barrel  or  [of]  pork  or  beef,  eighteen 
cents ;  for  every  half  barrel,  thirteen  cents ;  ior  packing,  examining, 
and  inspecting  every  barrel  of  fish,  twenty  cents;  for  every  half  barrel, 
fifteen  cents ;  for  inspecting  and  gaueing  less  than  twenty  packages  of 
foreign  or  domestic  spirits  o?  liii^a  oil,  ten  cents  each ;  over  twenty 
packages,  five  cents  each. 

Sso.  IX.    This  act  shall  be  in  force  from  and  after  its  pas- 
Mige. 
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TOBAOOO. 
Ab  Act  to  regnfatte  tht  inspeotioii  of  tobaooo. 

(86.)  Sao.  L    Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio,  Aii  Amended  «od 
That  60  soon  as  appli«ati<m  sbafl  be  made,  by  any  person  or  persons,  to  the  T^ilsefra  w!^. 
probate  court  of  any  county  in  this  state,  and  satisfactory  evidence  being  A'ppointment'  of 
prodnoed  to  said  court  tiiat  a  warehouse  is  provided  at  some  place  for  the  ^JJJP***"  ^  *^ 
reception  of  tobacco,  of  sufficient  dimensions  to  contain  at  least  one  thousand 
hogsneads  or  two  thousand  boxes,  of  tobacco,  within  said  counbr,  well  secured 
against  the  weather,  and  that  there  is  provided  therein  a  gooa  and  sufficient 
beam,  prize,  tackles,  blocks,  weights  and  scales  sufficient  to  weigh  at  least 
two  thousand  pounds,  and  proper  marking  irons  and  other  necessary  appa- 
ratus, then,  and  in  that  case,  it  shall  be  the  duty  of  such  court,  or  the  judge 
thereof,  to  issue  a  license  for  such  warehouse,  as  a  public  inspection  ware- 
house, for  the  storage,  inspection,  and  sale  at  auction  of  leaf  tooacco,  and  to 
appoint  one  or  more  suitaole  persons  well  skilled  in  the  inspection  of  leaf 
tobacco,  to  act  as  inspector  or  inspectors  at  said  warehouse  tor  the  term  of 
two  years,  and  until  nis  or  their  successor  or  successors  shall  be  appointed 
and  qualified. 

(87.)  Sko.  n.     It  shall  be  the  duty  of  said  court,  when,  and  as  often  JMf  at  ei«rk  tf 
to  they  shall  appoint  an  inspector  of  tobacco,  to  cause  an  entry  of  such  **'*^ 
appointment  to  be  made  on  the  minute  book  of  said  court,  and  the  clerk 
thereof  shall  deliver  to  the  person  so  appointed,  a  certificate  of  said  ap- 
pointment, under  the  seal  of  said  court. 

(88.)  Sko.  III.     That  every  inspector  of  tobacco,  before  he  acts  as  Jfff®*****^  **** 
such,  shall,  under  the  penalty  of  three  hundred  dollars,  take  the  follow- 
ing oath  or  affirmation  of  office,  as  the  case  mav  be:   ^'I,  A.  B.,  ap-  VormoroftCh. 
pointed  inspector  of  tobacco  at  warehouse,  do  swear,  or  solemnly, 

sincerely  and  truly  affirm,  that  I  will,  in  all  things,  faithfully  discharge 
my  duty  in  the  office  of  inspector  according  to  the  best  of  my  skill  and 
judgment,  and  according  to  the  directions  of  the  act  entitled,  'an  act 
to  regulate  the  inspection  of  tobacco,'  without  fear,  favor,  affection, 
malice  or  partiality,  so  help  me  God;"  or,  "and  that  under  the  pains  and 
penalties  of  perjury'*  (as  the  case  may  be);  whicli  oath  or  affirmation, 
any  justice  of  the  peace  in  this  state  is  hereby  authorized  to  administer, 
a  copy  of  which  shall  be  transmitted  to  the  clerk  of  the  court  appoint-  fHitrofpenonod' 
ing  said  inspector,  within  ton  days  from  the  time  tlie  same  oath  shall  ■amo.^*'^  ^^ 
have  been  administered,  and  said  clerk  shall  file  the  same  in  his  office. 

(89.)  Seo.  IY.  That  every  inspector,  before  he  executes  any  part  iiMpeetor  to  gho 
of  his  duty  under  this  act,  shall,  under  the  penalty  of  ei^l^t  hundred  ^^^ 
dollars,  enter  into  bond,  in  the  penal  sum  of  two  thousand  dollars,  be- 
fore the  ludges  of  said  court,  with  sufficient  securities,  haying  property 
within  this  state,  of  the  value  of  two  thousand  dollars,  payable  to  the  Oosditfo&thwMA 
treasurer  of  the  county,  or  his  successors  in  office,  for  the  use  of  anv 
person  injured  by  the  neglect  or  misconduct  of  such  inspector,  with 
condition  that  said  inspector  will  diligently  and  carefully  uncase  and 
break,  in  at  least  five  places,  or  cause  the  same  to  be  done  in  his  pres- 
ence, view  and  examine  all  tobacco  brought  to  the  warehouse  at  which 
be  is  inspector,  which  he  shall  be  called  on  to  view  and  inspect  at  said 
warehouse,  or  any  other  public  warehouse ;  and  that  he  will  not  receive, 
pass  or  mark,  any  tobacco  or  hogshead  of  tobacco,  prohibited  by  this 
act,  and  that  he  will,  in  all  things,  well  and  faithfully  discharge  and 
execute  his  duty  in  the  office  of  inspector,  according  to  the  best  of  his 
skill  and  judgment,  and  according  to  the  directions  of  this  act ;  which 
bond  shall  be  deposited  with  the  clerk  of  said  county,  who  shall  file  the 
same  in  his  office,  and  any  person  injured  may  bring  suit  thereon  for  a 
breach  thereof. 
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Am  ftmended  and      (90.)  Seo.  V.    That  there  shall  be  allowed  to  inspectors  of  tobacco,  ap* 

7^M«?fi3  ^S^  pointed  bj  virtue  of  this  act,  the  sum  of  twenty-five  cents  for  each  hogshead, 

oiuiTgM  and  in-  ^oz  or  case  of  tobacco  inspected,  to  be  paid  by  the  owner  or  agent  deliver- 

tp«oton*  ftea.       ing  the  same  at  the  warehouse,  and  to  the  proprietor  or  proprietors  of  such 

warehouse  two  dollars  and  fifty  cents  per  ho|[^head,  and  one  dollar  per  box 

or  case,  for  receiving,  storing,  weighing,  marking,  selling  at  public  outcry  or 

at  private  sale,  at  the  request  of  the  owner  or  consignor,  ana  collecting,  one 

half  of  which  shall  be  paid  by  the  owner  or  consignor,  and  the  other  half 

by  the  purchaser  of  the  tobacco,  and  no  proprietor  of  a  warehouse  shall  be 

bound  to  deliver  any  tobacco  stored  with  him  until  such  charges  and  the 

inspector's  fee  are  paid. 

iMpector  n^to      (91.)  Seo.  VI.     That  DO  inspector  shall,  directly  or  indirectly,  dur- 
boy  or  ieu        -  .^^  ^^^  continuance  in  the  said  oflfice,  buy  or  receive  any  tobacco  by 
way  of  barter,  loan  or  exchange,  or  any  way  meddle  with,  or  busy  him- 
self in  procuring  tobacco  to  be  Bold  or  consigned  to  any  merchant,  ex- 
cept the  tobacco  owned  by  such  inspector,  under  the  penalty  of  one 
hundred  dollars  for  eyery  hogshead  of  tobacco  so  bought  or  received,  or 
procured  to  be  sold  or  consigned  contrary  to  this  act :  Provided,  that 
any  inspector  may  receive  his  fees  for  inspection,  and  his  proper  rents 
or  debts  in  tobacco. 
f^^SiS'on^**^      (92.)  Sbo.  VII.     That  if  any  person  shall  willfully  erase,  or  in  any- 
i^£!j[di.^       wise  alter  or  deface  any  letter,  mark,  number  or  figure  set  upon  any 
hogshead  of  tobacco  by  an  inspector,  or  if  any  person,  in  manner  afore- 
said, shall  counterfeit  any  letter,  mark,  number  or  figure  on  any  such 
hogshead  of  tobacco,  such  person  shall  forfeit  and  pay  one  hundred  dol- 
larsfor  every  such  offense. 
PwuJtj  on    In-      (93.)  Sec.  VIII.     That  if  any  inspector  shall  accept  or  receive, 
Sopw  o<^not.     directly  or  indirectly,  any  gratuity  or  reward  for  anything  by  him  done 
in  pursuance  of  this  act,  other  than  his  fees,  as  in  this  act  defined,  every 
such  inspector,  being  thereof  convicted,  shall  forfeit  and  pay  the  sum 
of  three  hundred  dollars,  and  shall  thereby  be  disabled  from  holding 
the  office  of  inspector  during  the  continuance  of  this  act ;  and  if  any 
p«n«it7  for  offer-  persou  shall  offer  a  gratuity,  reward  or  bribe  to  any  inspector  for  any- 
tog^  bribo  in-  ^i^j^g  \yy  g^^ji^  inspector  to  be  done,  in  pursuance  of  this  act,  and  shall 
bo  thereof  convicted,  such  person  shall,  for  every  such  offense,  forfeit 
and  pay  three  hundred  dollars. 
Penalty  for  nflg-      (94.),  Sec.  IX.     That  if  any  inspector  shall  neglect  or  revise  to  at- 
^^  tend,  as  directed  bv  this  act,  unless  prevented  by  sickness  or  unavoid- 

able accident,  he  phall  forfeit  and  pay  to  the  party  aggrieved,  twenty 
dollars  for  every  neglect  or  refusal,  or  shall  be  liable  to  an  action  upon 
the  case  of  the  party  aggrieved,  to  recover  all  damages  sustained  by 
reason  of  any  such  neglect  or  refusal,  together  with  costs,  at  the  elec- 
tion of  such  party. 
Dntyof  infl)ector.  (95.)  Seo.  X.  That  every  inspector  shall  uncase  and  break  every 
hogshead  of  tobacco,  or  cause  the  same  to  be  done  in  his  presence, 
which  he  may  be  called  on  to  inspect  as  aforesaid,  in  not  less  than  five 
different  places;  and  if  the  inspector  or  inspectors,  as  the  case  may  be, 
shall  be  of  opinion  that  such  tobacco  is  sound,  clean,  in  good  order  and 
condition,  and  merchantable,  he  or  they  shall  weigh,  or  cause  the  same 
to  be  weighed,  in  his  or  their  presence,  in  scales  with  weights,  and  shall 
weigh  the  hogshead  which  the  inspectors  shall  mark,  or  cause  to  be 
marked  in  his  or  their  presence  on  the  head  or  bulge,  with  the  name 
of  the  warehouse,  the  tare  of  the  hogshead,  and  quantity  of  net  tobacco 
therein  contained ;  also,  mark  on  the  head  of  the  hogshead  with  mark- 
ing irons  the  initials  of  the  name  of  the  otfner  or  owners,  and  the  num- 
ber of  hogsheads  there  inspected. 
Sunpkstoiiepre-  (96.)  Sec.  XI.  That  Said  inspector  shall  select  a  fair  sample  of 
■erred.  ^^^  hogshcad  of  tobacco  by  him  inspected,  and  by  him  passed  as  sound 
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and  merchantable;  whicli  sample  shall  consist  of  not  less  than  five 
hands  or  bundles;  which  sample  the  said  inspector  shall  bind  together 
with  a  cord,  and  attach  a  label  thereto,  on  which  he  shall  write,  or  cause 
to  be  written,  the  name  of  the  person  for  whom  or  in  whose  name  said 
tobacco  may  be  inspected,  together  with  the  number  of  the  hogshead, 
the  gross  weight,  tare  and  net  weight  of  tobacco;  which  sample  shall 
be  delivered  to  the  owner  of  said  tobacco,  with  a  note  hereinafter  pro- 
Tided  for. 

(97.)  Sec.  XII.     That  the  inspector  or  inspectors  shall  carefully  en-  Bocord  rf  inipeo. 
ter,  or  cause  to  be  entered,  in  a  book  to  be  provided  and  kept  for  that    ^  ^    ^'* 
purpose,  every  hogshead  of  tobacco  viewed,  passed  and  marked  by  him, 
and  the  quality  thereof,  mark  and  warehouse  number,  with  the  gross, 
tare  and  net  weight  of  all  such  tobacco. 

(98.)  Sec.  XIII.     That  if  any  hogsheads  of   tobacco    shall    be  SEJSd'SL?'*** 
brought  to  any  warehouse  for  inspection,,  and  the  inspector  or  inspect-  bron^t  to  the 
ors  shall  refuse  to  receive  and  pass  the  same,  and  the  owner  or  other  ^™S«»^ 
person  bringing  such  tobacco  will  undertake  to  pick  and  separate  the 
good  from  me  bad,  the  said  inspector  or  inspectors  shall  allow  the  use 
of  one  or  more  of  their  prizes  for  prizing  such  tobacco,  so  separated 
and  repacked  in  such  hogsheads;  and  if  there  shall  be  several  hogs- 
heads of  tobacco,  belonging  to  several  owners,  to  be  packed,  repacked 
and  prized  at  any  public  warehouse,  the  owner  or  other  person,  on 
bringing  the  same,  whose  tobacco  shall  be  first  examined  and  refused, 
shall  be  first  permitted  to  make  use  of  such  prize  or  prizes;  and  the 
same  rule  shall  be  observed  in  prizing  all  tobacco  which  shall  be  picked 
and  prized  as  aforesaid. 

(99.)  Seo.  XIY.     That  no  inspector  or  inspectors  shall  take  and  inipeeton  not  to 
convert  to  his  or  their  own  use,  or  otherwise  dispose  of  any  draughts  or  i^Svimmi!* 
samples  of  tobacco  drawn  out  of  any  hogshead,  but  the  same  shall  be 
delivered  to  the  owner  or  other  person  offering  the  same  for  inspection, 
under  the  penalty  of  seventy-five  cents. 

(100.)  Ssa  XV.    When  any  hogshead,  box  or  case  of  tobacco  shall  have  At  amended  and 
remained  in  anv  warehouse,  licensed  under  this  act,  for  a  longer  period  than  t^^^s^?^  ^^ 
three  months,  the  proprietor  shall  be  entitled  to  charge  additional  storage  storage*after three 
on  the  same  at  the  rate  of  twenty  cents  per  month  for  each  hogshead,  box  montSe. 
or  case,  and  a  lien  is  hereby  created  in  his  favor  for  such  storage,  and  all 
other  charges  on  all  tobacco  delivered  at  his  warehouse. 

(101.)  Sbo.  XVi.    That  proprietors  of  warehouses  licensed  under  the  Ai  emended  end 

Erovisions  of  this  act,  shall  immediately  upon  the  deliverv  of  every  hogs-  7^^?*^  ^^^ 
ead,  box  or  case  of  tobacco  at  anv  such  warehouse,  wei^n  and  cive  a  re-  Beoeii»tai)rt6tMc^ 
ceipt  for  the  same  if  required  by  the  owner  or  person  bringing  the  same,  <^ 
which  shall  be  given  up  on  the  sale  or  redelivery  of  such  tobacco. 

(102.)  Sec.  XVII.  That  the  inspector  or  inspectors  who  shall  pass  Beoeipts,  when  to 
any  tobacco,  shall  deliver  as  many  notes,  under  the  hand  of  the  in-  **«*^"^ 
spector  or  inspectors,  to  the  owner,  and  in  his  name,  as  shall  be  re- 
quired, not  exceeding  one  note  or  receipt  for  each  and  every  hogshead 
or  cask,  in  which  note  or  receipt  shall  be  expressed  the  place  and  time  of 
reception,  the  mark,  the  warenouse  number,  gross,  tare  and  net  weight 
for  all  tobacco  inspected  and  passed;  and  also  in  the  note  shall  be  ex- 
pressed whether  of  the  first  or  second  quality;  the  first  qualitv  to  con- 
sist of  tobacco  clear  of  and  unmixed  with  trash;  and  the  tobacco  for 
which  said  note  calls  shall  be  delivered  to  the  owner  or  bearer  thereof, 
on  their  demanding  the  same  and  giving  up  said  note. 

(103.)  Sec.  XVIII.     That  if  any  person  shall  forge  or  counterfeit  Penalty  fcr  tet 
any  receipt  or  note  of  any  inspector  or  inspectors,  or  alter  the  descrip-  mariS?**'***'*' 
tion  of  the  quantity  or  quality  of  tobacco  expressed  in  such  receipt  or 
note,  or  shall  offer  in  transfer  or  sale  such  forged,  counterfeit  or  altered 
receipt  or  note,  knowing  the  same  to  be  forged,  counterfeited  or  altered, 
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he  shall  be  proceeded  against  in  the  same  manner,  and  be  subject  to  the 
same  punishment,  as  though  he  had  forged  a  promissory  note  for  the 
payment  of  money. 

(104.)  Seo.  XlX.  That  no  inspector  or  inspectors  shall,  on  any 
pretense,  give  out  any  note  or  receipt  for  tobacco,  unless  he  or  th^ 
shall  haye  received  and  passed  the  ftdl  quantity  of  tobacco,  for  which 
such  note  or  receipt  shall  be  given,  under  the  penalty  of  one  hundred 
dollars  for  every  such  offense. 

(105.)  Sec.  AX.  That  if  any  action  shall  be  commenced  against 
any  person  for  anything  done  in  pursuance  of  this  act,  he  may  plead 
the  general  issue,  and  give  this  act  and  ^e  special  matter  in  evidence, 
at  the  trial,  and  [that]  the  same  was  done  in  pursuance,  and  by  author- 
ity, of  this  act,  and  if  it  shall  appear  to  have  been  so  done,  then  the 
court  shall  direct  the  jury,  and  ihej  shall  accordingly  find  for  the  de- 
fondant;  and  if  the  plaintiff  be  nonsuited  or  discontinue  his  action,  or 
if  judgment  be  given  upon  demurrer  or  verdict  against  the  plaintiff,  the 
defondent  shall  recover  double  costs. 

(106.)  Sec.  XXI.  That  all  penalties  that  may  accrue  under  the 
provisions  of  this  act  shall  be  collected  in  action  of  debt,  in  the  name 
of  the  state  of  Ohio,  before  any  court  having  cognizance  thereof,  and 
paid  to  the  treasurer  of  the  county  where  the  penalty  shall  accrue,  fo/t 
the  use  of  such  county,  except  that  anv  penalty  that  may  accrue  against 
an  inspector,  may  be  collected  on  his  bond,  for  the  use  of  said  county, 
as  fiforesaid. 

This  act  shall  take  effect  and  be  in  force  firom  and  after  the  passage 
thereof. 


bond. 


Gunroa*!   IL   8.  An  Act  to  amend  the  set  entitled  ''an  set  to  regtilate  the  inspeetion  of  tobaeeei** 
2M8  pasted  Febraary  8, 1826. 

[BnwdaMi<0oi^ee(iljpHI7,186t.    SB  vol.  SM.  Sf .1 

Sec.  i,n,m,  IV.i 

LfcenM  to  estead      (^^'^•)  S^^*  ^-     ^^®  license  to  be  issued  by  ihe  probate  court  or 
two  yean.  &e  judge  thereof  for  tobacco  warehouses  under  the  providons  of  this 

act,  shall  extend  to  the  period  of  two  veare,  and  no  more,  but  may  be 
renewed  f^om  time  to  time,  and  said  license  shall  include  the  privU^ 
of  selling  tobacco  in  such  warehouses  (but  not  elsewhere)  at  pubue 
auction  without  the  payment  of  any  duty  or  tax  therefor. 

(108.)  Sec.  TI.  liefore  granting  any  license  for  the  establishment 
of  a  warehouse  under  this  act,  the  court  shall  require  the  proprietor  or 
proprietors  of  such  warehouse  to  enter  into  bond  payable  to  the  state 
of  Ohio,  in  the  penal  sum  of  twenty  thousand  dollars,  with  at  least 
one  sufficient  surety,  resident  in  the  county,  conditioned  for  the  foithfol 
discharge  of  all  duties  devolved  upon  him  or  them  by  this  act,  which 
shall  be  filed  in  the  probate  court  granting  the  license  for  the  use  of 
any  person  or  persons,  who  may  be  aggrieved  by  the  nonfulfillment  of 

such  duties.      

Fees  for  iisning      (109.")  Sec.  Vll.    The  fees  for  issuing  such  license  shall  be  five  dol- 
*^^'*'^^  lars,  ana  for  appointing  inspectors  and  approving  of  their  bonds  in  each 

case  three  dollars. 
ssetioDs  i^petied.  Sec.  Vlll.    That  the  original  sections  one,  five,  fiileen,  and 

sixteen  of  the  act  to  which  this  amendktory,  be,  and  the  same  are 
hereby  repealed. 


I  These  sections  are  amendments  to  the  preceding  act,  and  are  theie  inserted* 
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CHAPTER  69. 
INSURANCE,  a 


L  LUb  inforuioM,  for  btnflflt  of  widow  and     7.  Ch^iM  of  ftfttomMit  nd  •nditor's  owtUMto 

diOdraa.exttBplftwmdaiiiMofcrMitoii.  to  to  filed  in  ooantyelerk*t  offloe;  Hi 
S.  Xtfried  wonwD  bi^  obtain  intoranoM.                    pablication. 
1  XBfect  of  dMth  of  wnb.                                     8.  Anmud  renewal  of  itateOMnt 
.^_^                   9.  Who  ii  an  a^ent. 

rOMsioir  mnM^im oomfa^tm.  ^  j©.  Otortifled  oopiea  of  papan  to  to  laoeiTadaa 

4>  Vbfelcu  inranmoe  coin|>aiil>ia  to  obtain  car-  arldenoe. 

tUkata  fiKMi  auditor  af  atatoh-TMr  U.  TUaaet  not  to  apply  to  UfoiMV«noaoa» 

itatement.  paniea. 

A.  Oertiflcato  and  itatoinant  of  oompanlai  oat  IS.  Penalty  for  Tiolattoa. 

of  the  United  Statea.  IS.  A«t  repealed. 

mSUBAKCdB  ON  Ul^. 

Aji  Aoi  fevlMiac  te  inrarftnae  on  Uie  for  tke  benefit  of  oipluuM  and  widows* 
[ftMfdJMmafy  8,  ISir.  46MiLaML5S.] 

(1.)  Sbotion  I.  Beit  enacted  hy  the  General  Assembly  of  the  StaU  Jjj**  ^^ 
of  Ohio  J  Tliat  it  filiall  be  lawful  for  any  person  to  effect  an  insurance  on  uid  choLen  ax- 
Ws  life,  for  any  definite  period  of  time,  or  for  the  term  of  his  natural  SS^JJ^^*''**" 
life,  to  inure  to  the  sole  1}enefit  of  his  widow  or  |^and]  children,  or  of 
either,  as  he  may  cause  to  be  appointed  and  provided  in  said  policy; 
and  the  sum  or  net  amount  of  insurance  becoming  due  and  payable  by 
the  terms  of  insurance,  shall  be  payable  to  his  widow  or  to  nis  chil- 
dren, for  their  own  use,  as  may  have  been  provided  in  the  policy,  exempt 
from  all  claims  by  the  representatives  and  creditors  of  such  person : 
Provided,  that  the  amount  of  premium  annually  paid  on  such  policy 
shi^l  not  exceed  the  sum  of  one  hundred  and  fiity  dollars;  and,  in  case 
of  such  excess,  there  shall  be  paid  to  the  benenciaries  named  in  the 
)olicy  such  portion  of  the  insurance  as  the  sum  of  one  hundred  and 
^y  dollars  will  bear  to  the  whole  annual  premium,  and  the  residue  to 
the  representatives  of  the  deoeased. 

(2.)  Sec.  II.  It  shall  be  lawful  for  any  married  woman,  by  herself  "^'"'^-iJjSJJS! 
and  in  her  own  name,  or  in  the  name  of  any  third  person,  with  his  assent  ^. 
as  her  trustee,  from  her  separate  property,  to  cause  to  be  insured,  for  her 
sole  use,  the  life  of  her  husband,  for  any  definite  period,  or  for  the  term 
of  his  natural  life;  and,  in  case  of  her  surviving  her  husband,  the  sum 
or  net  amount  of  the  insurance  shall  be  payable  to  her  and  for  her  own 
use,  free  from  all  claims  by  her  husband's  representatives  or  creditors.^ 

(3.)  Sec.  III.     In  case  of  the  death  of  the  wife  before  the  decease  Xflbetor  daatbif 
of  ner  husband,  the  amount  of  the  insurance,  in  either  of  the  above  ^'^^ 

1  Where  A.,  noting  as  the  acent  of  his  wife,  takes  out  in  her  nanie  and  for  her  solo 
vs^  a  policj  of  insnraaoe  on  his  life,  Arom  a  eempany  whose  charter  makes  such  pol- 
hej  the  exolasire  property  of  the  wife,  and  exempts  its  proceeds  f^om  liabilitT  for  th» 
husband's  debts,  the  wife  is,  as  to  such  policy,  to  be  regarded  as  a  ftm$  9oU,  Thi 
FmUmai  Mvi,  Li/€  Ait.  0».  t.  Appkffate,!  Ohio  St.  Ran.  292, 

Where,  in  such  a  case,  representations  in  regard  to  the  eondition  of  bis  health  are 
made  by  the  hasband,  in  his  application  for  the  policy,  which,  by  the  terms  of  the 

C.licy,  are  made  part  thereof,  the  subseqaent  declarations  of  the  hnsband,  made  pend- 
g  his  nnanthorised  negotiations  for  the  sarrender  of  the  policy,  and  tending  to  show 
tbe  false  or  fVandulent  character  of  the  representations  npon  which  the  poliey  issued, 
are  not  competent  eWdence,  in  a  suit  brought  by  the  wife  upon  the  policy,  after  the 
husband's  death.    /6.  292. 

ra)See8Qp.l28,«(Mg. 
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cases,  where  the  same  has  been  secuced  for  her  benefit,  may  be  made 
payable  to  her  children  for  their  use,  and  to  their  guardians,  if  the 
children  be  under  age. 

An  Act  to  regulate  inioranoe  oompaniet  not  inoorporated  by  the  state  of  Ohio* 
[PMi«i<iMllool;^M(4i»ra8,1856.    63  vol.  Seat  76.] 

Foreign  infnranoe  (4.)  Seo.  I.  Be  it  enacted  hy  the  General  Assemhh/  of  the  Sttite 
^  wdfloito*'*^  o/  Ohio,  That  it  shall  not  be  lawiul  for  any  agent  or  acente  of  any  in- 
from  aoditor  oT  surance  company  incorporated  by  any  other  state  than  the  state  of  Ohio, 
■***• '  directly  or  indirectly,  to  take  risks,  or  transact  any  business  of  insurance 

in  this  state,  without  such  company  has  first  obtained  a  certificate  of 
authority  from  the  auditor  of  state ;  and  before  obtaining  such  certifi- 
cate, such  insurance  company  shall  furnish  the  said  auditor  with  a  state- 
ment, under  the  oath  of  the  president  or  secretary  of  the  company, 
which  statement  shall  show: 
^Theiritato-  First — The  name  and  locality  of  the  company; 

Second — The  amount  of  its  capital  stock ; 

Third — The  amount  of  its  capital  stock  paid  up ; 

Fourth — The  assets  of  the  company,  including :  Ist,  the  amount  of 
cash  on  hand  and  in  the  hands  of  agents  or  other  persons ;  2d,  the  real 
estate  unincumbered ;  3d,  the  bonds  owned  by  the  company,  and  how 
they  are  secured,  with  the  rate  of  interest  thereon ;  4th,  debts  to  the 
company,  secured  by  mortgages;  5th,  debts  otherwise  secured ;  6th,  debts 
forpremiums;  7th,  all  other  securities. 

Fifth — The  amount  of  liabilities  due  or  not  due  to  banks  or  other 
creditors,  by  the  company ; 

Sixth — Losses  adjusted  and  due ; 

Seventh — Losses  adjusted  and  not  due; 

Eighth — Losses  unadjusted ; 

Ninth — Losses  in  suspense  waiting  for  further  proof; 

Tenth — All  other  claims  against  the  company ; 

Eleyenth — The  greatest  amount  be  insured  in  any  one  risk ; 

Twelfth — The  greatest  amount  allowed  by  the  rules  to  be  insured  in 
any  one  city,  town  or  village ; 

Thirteenth — The  greatest  amount  allowed  to  be  insured  in  any  one 
block; 

Fourteenth — The  amount  of  its  capital  or  earings  deposited,  or  re- 
quired to  be  deposited  in  any  other  state  or  states,  as  security  for  losses 
tnerein,  naming  them,  with  the  amount  required  in  each,  and  whether 
such  company  has  complied  with  such  requirements,  or  takes  risks,  or 
transacts  any  business  of  insurance  in  such  state  or  states; 

Fifteenth — The  act  of  corporation  of  such  company,  which  statement 
shall  be  filed  in  the  office  of  said  auditor,  together  with  a  written  instru- 
ment duly  signed  and  sealed,  authorizing  any  agent  or  agents  of  such 
company  in  this  state  to  acknowledge  service  of  process  for,  and  in  be- 
half of  such  company,  consenting  that  service  of  process,  mesne  or  final, 
upon  any  such  agent  or  agents,  shall  be  taken  and  held  to  as  valid  as 
if  served  upon  the  company  according  to  the  laws  of  this  or  any  other 
state,  and  waiving  all  claim  or  right  of  error,  by  reason  of  such  ac- 
knowledgment or  service ;  and  no  insurance  company,  or  agent  or  agents 
of  any  insurance  company,  inoorporated  by  any  other  state,  shall  trans- 
act any  business  of  insurance  in  this  state,  unless  such  company  i& 
possessed  of  at  least  one  hundred  thousand  dollars  in  value  of  actual 
capital,  invested  in  stocks  or  in  bonds,  or  mortgages  of  real  estate  worth 
double  the  amount  for  which  the  same  is  mortgaged ;  and  upon  the 
filinf^  of  the  aforesaid  statement  and  instrument  with  the  auditor  of 
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state,  and  furnisliine  him  with  satisfactory  evidence  of  sucli  investment, 
as  aforesaid,  it  shall  be  the  dnty  of  said  auditor  to  issue  a  certificate 
thereof,  with  authority  to  transact  business  of  insurance  to  said  com- 
pany for  its  a^nt  or  agents. 

(5.)  Sec.  II.  It  shall  be  unlawful  for  any  unincorporated  company  (hrtuoato  and 
or  association,  partnership,  firm  or  individual,  or  any  member  or  agent  2!S?^t  of^I 
or  aeenta  thereof;  or  for  any  agent  or  agents  of  any  company  incorpo-  UdStetei. 
rated  by  any  foreign  government  other  than  a  state  of  this  union  to 
transact  any  business  of  insurance  in  this  state,  without  procuring  a 
certificate  of  authority  from  the  auditor  of  state,  such  company,  asso- 
ciation, partnership,  firm  or  individual,  or  any  agent  or  agents  thereof, 
having  first  filed  under  oath,  in  the  office  of  said  auditor,  a  statement 
setting  forth  the  charter,  or  act  of  incorporation  of  any  and  every  such 
incorporated  company,  and  the  by-laws,  copartnership,  agreements,  arti- 
cles of  association  of  any  and  every  such  unincorporated  company,  as- 
sociation, partnership  or  firm,  and  the  name  and  residence  of  such  indi- 
vidual, and  the  names  and  residences  of  the  members  of  every  such 
partnership  or  firm,  and  the  matters  required  to  be  specified  by  the 
first  section  of  this  act,  and  the  written  authority  therein  mentioned, 
and  furnished  evidence  to  the  satisfaction  of  the  auditor  of  state,  that 
such  company  has  invested  in  stock  of  some  one  or  more  of  the  states 
of  this  union,  or  of  the  United  States/  the  amount  of  one  hundred  thou- 
sand dollars,  and  that  such  stocks  are  held  by  citizens  of  the  United 
States,  or  in  bonds  or  mortgages  of  real  estate  situate  in  the  United 
States,  fully  securing  the  amount  for  which  the  same  is  morl^aged,  or 
bonds  of  cities  of  the  United  States,  the  aggregate  market  value  of  the 
investment  of  the  company,  in  which,  shall  not  be  less  than  one  hun- 
dred thousand  dollars ;  and  such  incorporated  company,  or  unincorpo- 
rated company,  association,  partnership,  firm  or  individual,  or  any  agent 
or  agents  thereof,  filing  said  statment  and  furnishing  evidences  of  in- 
vestment as  aforesaid,  shall  be  entitled  to  a  certificate  of  authority  for 
such  body  or  individual,  in  like  manner  as  is  provided  for  in  the  first 
section  of  this  act. 

(6.)  Sec.  III.  K  any  such  insurance  company,  association,  part- 
hership,  firm  or  individual,  as  aforesaid,  or  their  agent  or  agents  hav- 
ing filed  its,  or  their,  statements  and  evidences  of  investment  aforesaid, 
and  conformed  to  the  foregoing  requirements,  shall  have  on  deposit  in 
any  other  state  or  territory,  or  elsewhere  than  in  this  state  any  portion 
of  its  capital  or  earnings  as  a  guarantee  ^nd  for  the  exclusive  benefit 
or  security  of  persons  insured  in  such  state,  territory  or  other  place,  it 
shall  be  the  dutv  of  the  auditor  of  state  to  withhold  fVom  such  body  or 
individual,  so  alienating  any  such  portion  of  their  capital  and  resources, 
the  certificate  and  authority  hereinbefore  provided  for,  until  such  body 
or  individual  shall  file  with  the  auditor  of  state,  a  statement  duly  verified 
by  the  oath  or  affirmation  €^  the  president  or  secretary  of  such  incor- 
porated company,  or  member  of  such  unincorporated  company,  associ- 
ation, partnership  or  firm  or  by  such  individual,  showing  the  amount 
of  premiums  received  in  this  state  by  such  companv,  during  the  year 
ending  on  the  first  of  January  next  preceding  the  filing  of  said  state- 
ment, and  shall  deposit  in  this  state  in  such  manner  as  the  auditor  of 
state  shall  direct,  five  per  cent  of  the  amount  so  received  in  money, 
or  solvent  state  or  United  States  stocks  of  at  least  par  value — or  mort- 
gages on  real  estate  situate  in  this  state  of  at  least  double  the  value  for 
wMch  the  same  is  mortgaged — which  statements  and  deposits  shall  be 
so  made,  from  year  to  year,  at  the  time  of  each  renewal  or  original 
ffrant  of  authority  by  said  auditor,  until  the  sum  of  forty  thousana 
dollars  is  deposited  as  aforesaid — ^which  said  sum,  and  every  yearly 
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part  thereof  deposited  aforesaid,  shall  be  held  under  the  control  of  such 
auditor  of  state  as  a  guarantee  fund  for  the  benefit  of  such  persons  as 
may  be  in  any  manner  insured  in  their  property  by  such  company  within 
ihis  state ;  and  same  or  any  part  of  the  sum  so  deposited,  shaU  not  be 
drawn  out  by  the  depositors  until  all  claims  for  losses  or  premiums  on 
risks  unexpired  shall  be  ^lly  paid  and  discharged,  or  Until  all  deposits 
made  in  other  states,  territories  or  other  places,  not  within  this  state, 
ghall  be  withdrawn;  and  in  case  of  the  insolency  of  any  such  com- 
pany, Uie  sums  so  deposited  as  aforesaid,  shall  be  applied  by  the  au- 
ditor of  state  pro  tanto^  toward  the  payment  of  all  claims  aeainst  such 
body  or  individual,  filed  in  his  office,  duly  liquidated  a^  authenticated, 
and  to  losses  and  premiums  on  risks  unpaid,  on  policies  issued  within 
six  months  after  such  insolvency  may  occur;  any  si^ch  body  or  in- 
dividual, shall  be  deemed  insolvent  upon  failui^  to  pay  any  undis- 
puted loss  insured  against  within  this  state  for  t^e  spade  of  ninety  days 
after  the  amount  of  such  loss  shall  have  been  agreed  upon,  or  for  the 
space  of  oinetv  days  after  final  judgment,  for  the  amount  of  any  loss 
BO  insured  against,  when  no  appeal  shall  have  been  taken  from  such 
judgment  by  either  party,  or  oilier  proceeding  begun  to  vacate,  modify, 
reverse  or  review  such  judgment,  or  to  arrest  the  same,  or  to  obtain  a 
new  trial ;  such  body  or  individual  shall  be  entitled  to  receive  the  in- 
terest or  dividends  on  such  stocks  so  deposited,  firom  time  to  time,  as 
the  same  may  become  due.  This  section  shall  not  apply  to  anj  of  the 
aforesaid  bodies  or  individuals,  who  have  made  no  such  deposits,  as  in 
this  section  mentioned,  elsewhere  than  in  this  state. 
OopiM  of  ttete-  (7.)  Seo.  IY.  It  shall  be  the  duty  of  every  such  insurance  com- 
ra7*ow^icii^to  P'^J  ^^  wm^  agent  or  agents  thereof,  before  taking  any  risks  or  trans- 
^£S^  ^  ooontj  acting  any  business  of  insurance  in  this  state,  to  file  in  the  office  of  the 
'^  ^'  clerk  of  the  court  of  common  pleas,  of  the  county  in  which  it,  he  or 
they,  may  desire  to  establish  an  agency  for  any  such  insurance  com- 
pany or  individual,  or  to  transact  any  business  of  insurance  therein,  a 
copy  of  the  statement  required  to  be  filed  with  the  auditor  of  state  as 
aforesaid,  tc^ether  with  the  certified  copy  of  the  certificate  of  said 
auditor,  which  shall  be  oareftdly  preserved  for  public  inspection  by  said 
derk,  and  i^so  cause  said  statement  and  certificate  to  be  publi^ed  in 
— iti  jwbUeatfon.  ipome  daily  newspaper,  printed  and  of  general  circulation  in  said  county 
for  one  week,  or  in  some  weekly  newspaper  printed  and  of  like  circu- 
lation as  aforesaid,  three  consecutive  weeks;  or  it  shall  be  lawful  for 
each  of  such  aforesaid  bodies,  whether  incorporated  or  not,  or  individ- 
uals, to  cause  such  statement  and  certificate  to  be  published  in  some 
daily  newspaper  of  general  circulation  in  this  state,  printed  in  the  cities 
of  Columbus,  Cincinnati,  or  Cleveland,  one  week,  or  in  some  weekly 
Bew^mper  of  general  circulation  in  this  state,  printed  in  any  of  the 
aforesaid  cities,  three  consecutive  weeks,  ^hich  publication  shall  be 
verified  by  the  oath  of  the  printer  or  other  persons  knowing  the  fact; 
and  such  body  or  individual  shall,  before  it,  he  or  they,  or  any  agent 
or  agents  thereof  shall  take  any  risks  or  transact  any  business  of  in- 
surance, furnish  such  agent  or  agents  with  three  copies  of  such  state- 
inent,  auditor's  certificate,  and  affidavit  of  publication— one  of  which 
shall  be  deposited  and  kept  in  the  office  of  the  proper  clerk  of  the 
court  of  common  pleas  in  the  same  manner,  and  for  the  same  purpose 
as  hereinbefore  mentioned— one  of  whieh  shall  be  kept  in  the  office  of 
every  such  agent  or  other  person,  and  one  to  be  submitted  to  any  per- 
son or  persons  for  examination  who  may  desire  to  procure  from  such 
agent  or  agents  or  other  person,  a  policy  of  insurance  or  renewal 
thereof,  if  demanded  by  him  or  them,  a 

(8.)  Sec.  Y.     The  statement  and  evidences  of  investment  required 

(a)  RopMUed.   Supplied,  Sup.  tti. 
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by  this  act,  sliall  be  renewed  annually,  in  the  month  of  January  in  each  Annual  mwwai 
year,  the  first  statement  may  be  made  at  any  time  the  auditor  of  state,  ^  •^•••""•at- 
on  being  satisfied  that  the  capital,  securities  and  investments  remain 
secure  as  at  first,  shall  furnish  a  renewal  of  certificate  as  aforesaid ;  the 
certified  copy  of  which,  with  the  certified  copy  of  the  statement  upon 
which  the  same  was  obtained,  shall  be  filed,  kept,  and  published  in  the 
same  manner,  and  be  governed  in  all  respects  by  the  provisions  of  sec- 
tion four  of  this  act:  Frovided,  that  all  certificates  of  authority  or  re- 
newals granted  to  any  such  insurance  company  or  agent  or  agents 
thereof  in  the  month  of  January^  A.  D.  1856,  in  accordance  with  the 
act  hereinafter  repealed,  shall  be  in  full  force  and  effect  until  January, 
A.  D.  1857,  the  same  as  if.  issued  in  the  month  of  July  next 

(9.)  Sec.  YI;  Any  person  or  firm  in  this  state  who  shall  receive  Who  ii  an  afMic 
or  receipt  for  a^y  money  on  acoouat  of  or  for  any  contract  of  insurance 
made  by  him  or  them,  or  for  any  such  insunmoe  oompany  or  individual 
aforesaid,  or  who  shall  receive  or  receipt  for  mone^  from  other  persons, 
to  be  transmitted  to  any  such  company  or  individual  afbresaid,  for  a 
policy  or  policies  of  insumnce,  or  any  renewals  thereof,  although  suoli 
policy  or  policies  of  insurance  may  not  be  signed  by  him  or  them,  as 
agent  or  agents  of  such  company,  or  who  shall  in  anywise,  directly  or 
i9directly,  make  or  cause  to  be  made  any  contraet  or  contracts  of  in** 
Burance  for  or  on  account  of  such  insurance  oompaoy  afbresaid,  Aail 
be  deemed,  to  all  intents  and  purposes,  an  agent  or  agents  of  such  odm- 
pany,  and  shall  be  subject  ^d  liable  to  all  the  provisions,  ve^^ilatioiui 
and  penalties  of  this  act 

(10.)  Seo.  VII.  That  copies  of  all  papers  required  by  this  act  tft  Oertuad  om^  of 
be  deposited  in  the  office  of  the  auditor  of  state,  certified  under  the.  oSSSiaierktonot 
hand  of  such  auditor,  or  clerk  of  any  court  of  record,  or  probate  judge 
of  this  state,  with  the  seal  of  such  court  affixed  thereto;  or  any  notary 
public  under  his  proper  seal,  and  any  copy  of  any  affidavit  of  publica- 
tion in  any  newspaper  by  this  act  made  necessary,  dulv  certified  by  the 
clerk  of  the  fanyj  court  of  record  or  probate  judge  in  this  state,  aathen** 
ticated  by  the  seal  of  such  court;  or  by  any  notary  public  witnessed 
by  his  proper  seal,  shall  be  reoeived  as.  evideooe  in  all  coiurts  and  places, 
in  the  same  manner,  and  have  the  same  force  and  effect  as  the  original 
would  have  if  produqed. 

(11.)  Sio.  yJII,    This  act  shall  not  be  so  construed  as  in  any  ThiiMinoitoAp. 
manner  to  apply  to  Kfe  insurance  companies,  but  shall  include  within  uoJoo^l^Sr* 
Us  provisions  only  the  ^ifire"  and  '^fire  and  marine'*  departments  of 
any  company  that  may  have  separate  departments  for  "life  ins^ranc^" 
and  "fire  "  and  "fire  and  marine''  insurance.  €& 

(12.)  Seo.  IX.  Any  persoii  violating  the  provisions  of  this  act  PvntUy  «ir  tm^ 
witiiin  this  state,  shall  upon  conviction  thereof,  in  any  court  of  compe-  ^'^ 
tent  jurisdiction,  be  fined  in  any  sum  not  exceeding  one  thousand  dol- 
lars, or  imprisonment  in  the  county  jail  not  more  than  thirty  days,  op 
both,  at  the  discretion  of  the  court,  Yiolations  of  the  provisions  of 
this  act  shall  be  prosecuted  in  the  same  manner  as  may  be  provided 
by  law  for  the  punishment  of  offenses  of  like  grade. 

(13.)  Sec.  a.    The  act  entitled  "an  act  to  regulate  the  agencies  of  Aoti^pM^td. 
insurance  companies,  not  incorporated  by  the  state  of  Ohio,"  passed 
Hay  1, 1854,  be  and  the  same  is  hereby  repealed.    Thb  act  to  take 
effact  and  be  in  force  from  and  after  its  passage. 

<•)  Bei»kd.   Snvplkd,  ttufw  »4. 
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CHAPTER  60. 

INTEREST. 

nomm  uotiom 

1.  Bate  of  Inttnit.  4.  How  defenduit  nmyptoad^    Bq>e«led. 

t.  Aot  repoaled.  6.  When  «ct  took  efieet. 

8.  Utarloas  inteiwt  paid  tobo  credited  to  prln-     6.  Act  repealed. 

dpal,  etc  7.  OperatipB  of  act  limiled. 

An  Aot  fixiiig  the  rate  of  interest. 
[Pmtd  Jamunrf  IS,  1834.    Took  <#M  /mm  1, 1824.    S9  foC  OU.  461.] 

(1.)  Section  I.  Be  U  enacted  hy  the  General  Astemhfy  of  the  SuUe  o/ 
Ohio,  That  all  creditors  shall  be  entitled  to  receive  interest  on  all 
money,  after  the  same  shall  become  due,  either  on  bond,  bill,  promis- 
sory note,  or  other  instrument  of  writing,  or  contract  for  money  or  prop* 
erty;  on  all  balances  due  on  settlement  between  parties  thereto,  or 
money  withheld  by  unreasonable  and  vexatious  delay  of  payment;  and 
on  all  judgments  obtained  from  the  date  thereof;  and  on  all  decrees  ob- 
tained in  any  court  of  chancery,  for  the  payment  of  money,  from  the 
day  specified  in  the  said  decree  for  the  payment  thereof,  or  if  no  day 
be  specified,  then  from  the  day  of  the  entering  thereof,  until  such  debt, 
money  or  property  is  paid;  at  the  rate  of  six  per  centum  per  annum, 
and  no  more.^ ' 

1  As  to  interest  taken  bj  banks,  see  ante  p.  139, 147, 149. 

8  J.  rule  for  ealetUating  tnterafC.* — ^Pajmenti  made  npon  notes  or  installments,  before 
due,  should  be  applied  to  the  extinguishment  of  the  prtedpal,  and  such  proportion  of 
interest  as  has  aoorued,  upon  the  principal  thus  extinguished,  at  the  time  of  the  pay- 
ment. For  instance,  a  bond  or  note  is  glren  for  the  payment  of  one  hundred  doUarSy 
on  or  before  the  termination  of  one  year,  with  interest.  At  the  end  of  six  months,  a 
payment  of  fifty-one  dollars  and  fifiy  oents  is  made.  This  is  not  anplied  to  sink  the 
balanoe  of  the  principal  to  forty-eight  dollars  and  fifty  oents ;  but  the  one  dollar  and 
fifty  cento  is  applied  to  the  interest  of  fifty  dollars,  for  six  months,  and  fifty  doUan 
to  sink  so  mucn  of  the  principal.  At  the  end  of  the  year  there  will  be  due  fifty  dol- 
lars of  principal,  and  tne  interest  on  that  fifty  dollars  for  one  year.  Miami  Ex.  Cb. 
T.  Bank  United  Siatee,  6  Ohio  Rep.  260. 

At  to  what  i»  aihwable  as  interest : — An  agreement,  after  interest  is  due,  to  turn  it 
into  principal,  and  pay  interest  upon  it,  is  ralid.  Fobee  y.  Candid,  3  Ohio  Rep.  17. 
And  where  there  is  a  contract  to  pay  annual  installments,  with  interest  annually,  in- 
terest is  allowable  upon  the  suocessire  annual  charges  of  interest,  respeotiyely,  after 
they  fall  due.     Waikinson  t.  Boot,  4  Ohio  Rep.  873. 

In  actions  for  torts,  the  jury  may  oalculato  interest  on  the  damages  actually  sus- 
tained, and  add  it  to  their  Terdict.  Hogg  et  aL  t.  ZametviUe  OmuU,  etc,,  b  Ohio 
Bep.  410. 

Where  an  obligation  for  a  loan  has  been  annually  renewed,  embracing  both  prind- 

Sil  and  interest,  annual  interest  will  be  allowed.  Mattoekt  t.  Hwnphries,  et  aL,  17 
hio  Rep.  336. 

At  to  what  i»  not  aUountble  ae  intermt: — ^A  person  deeply  in  debt,  in  order  to  obtein 
a  loan  of  money,  agreed  to  purchase  a  tract  of  land  for  more  than  double  its  value, 
and  gave  a  mortgage  upon  other  property,  to  secure  the  loan  and  a  part  of  the  pur- 
chase money,  the  seller  haring  notice  of  the  purchaser's  necessities.  Upon  bill  filed 
in  chancery,  the  court  rescinded  the  contract,  permitting  the  mortgage  to  remain  as 
a  lien  for  the  money  loaned  and  interest,    ffou^h  v.  ^Miit,  2  Ohio  Rep.  495. 

A  stipulation  to  pay  a  collection  fee,  in  addition  to  the  legal  interest  on  money 
loaned,  is  against  public  policy  and  void.  The  State  t.  Tajflor  et  aU,  10  Ohio  Rep.  378 ; 
Shelton  T.  (HU,  11  Ohio  Rep.  417;  Martin  t.  The  Truateee  of  the  Beknant  Bank,  13  Ohio 
Rep.  250. 

At  to  the  effect  of  ueury  and  relie/  against  it : — The  stetuto  fixing  the  rate  of  interest 
is  not  an  act  against  usury  technically  so-called.  It  does  not  avoid  the  contract,  ex- 
cept as  to  excess  of  interest  over  the  lawful  rate.  Bains  t.  Scott,  13  Ohio  Rep.  114. 
Therefore,  it  has  been  held  that  a  contract  to  pay  more  than  six  per  cent,  interest, 
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(2.)  Sbo.  n.     That  the  act  fixing  the  rate  of  interest,  and  for  the  Act 
prevention  of  usury,  passed  December  twenty-ninth,  eighteen  hundred 
and  four,  be  and  the  same  is  hereby  repealed. 

This  act  shall  be  in  force  from  and  after  the  first  day  of  June  next. 

can  not  be  enforced  in  the  oonrts  of  Ohio ;  and  where  the  oontraot  is  for  more  than  six 
per  oentam,  it  seems,  the  prinoipal,  with  six  per  centum  interest,  may  be  recorered. 
Lafayette  Bern,  So,  t.  LewU,  7  Ohio  Rep.  (part  1)  80.  (Overmles  BeddUk*$  ex'n  y. 
Waieon  ei  aL,  6  Ohio  Rep.  610.)   Bcmk  of  CkilUeotke  v.  Sioagne  et  al.,  8  Ohio  Rep.  281. 

Usury  in  this  state  will  not  ritiate  the  entire  contract  on  the  part  of  a  surety,  on  a 
promissory  note,  but  only  render  the  note  Toidable  to  the  extent  of  the  illegal  con- 
sideration. Seleer  t.  Broek,  8  Oldo  BU  Rep.  802.  Hence,  where  a  Joint  and  seTcral 
Sromissory  note  in  blank  is  signed  by  sereral  persons  as  sureties,  and  delirered  to 
le  principal  debtor,  to  be  by  him  filled  up  and  given  to  the  payee,  if  an  illegal  rata 
of  interest  be  agreed  upon  between  the  principal  debtor  and  the  creditor,  and  ineor* 
porated  in  the  amount  for  which  the  note  is  made  payable,  the  contract  is  Toidable  to 
the  extent  of  the  usury  only,  and  creates  a  binding  obligation  on  the  part  of  tha 
surety  for  the  principal  ana  legal  interest,  whether  the  usury  be  inserted  with  tha 
knowledge  and  consent  of  the  surety  or  not.    lb,  802. 

Where  a  debtor  transferred  the  legal  title  to  land  as  security  for  a  loan,  a  Judgment 
creditor,  on  proceedings  to  subject  the  equitable  rights  of  the  debtor  in  the  land,  may 
have  all  illegal  interest  incorporated  in  the  obligation  for  the  loan  disallowed*  Jfal- 
iocke  Y,  ffumphriee  et  al.,  17  Ohio  Rep.  336. 

If  a  debtor  make  an  assignment  to  pay  debts,  some  of  which  are  usurious,  no  ben- 
eficiary of  the  trust  who  comes  in  under  it,  can  object  to  the  payment  of  such  usuri- 
ous debts.    Bu$by  y.  Firnn,  1  Ohio  Bt,  Rep.  410. 

Where  a  Judgment  taken  includes  illegal  interest,  equity  will  not  relieve  against  it, 
unless  the  debtor  tender  the  amount  justly  due  for  principal  and  legal  interest,  or 
show  a  sufficient  reason  for  not  making  such  tender.  Baitu  y.  Sei>tt,  18  Ohio  Rep. 
107 ;  Shelton  v.  OiUf  11  Ohio  Rep.  417.  This  is  so  even  if  the  Judgment  is  taken  on 
a  warrant  of  attorney,  without  process  or  notice  to  the  debtor.  Bank  of  Wooeter  y. 
Sta>kent  et  al,,  6  Ohio  St.  Rep.  202.    The  same  rule  applies  to  sureties.    lb,  202. 

In  an  action  upon  a  renewed  note,  into  which  illegal  interest  has  been  incorporated, 
the  consideration  may  be  inauired  into,  and  the  illegal  interest  deducted.  Bo^yt  y. 
Loudenback,  12  Ohio  Rep.  159.    See  note  1  next  page. 

A»  to  vntriove  eontracte  mcuie  out  of  Ohio,  but  in  nit  here: — Where  H.,  for  the  purpose 
of  raising  funds,  proposes  to  C.  A  R.,  bankers  at  Washington  City,  to  eell  them  tnrea 
drafts,  each  for  $o,0o0,66,  to  be  drawn  by  him  on  the  postoffice  department  at  Wash- 
ington City,  and  made  payable,  one  at  six,  one  at  nine,  and  one  at  twelve  months  ftrom 
date,  out  of  the  pay  which  may  become  due  to  the  drawer  under  his  contracts  for  mail 
transportation,  and  to  take  for  said  drafts  the  sum  of  $10,000 ;  the  drafts  to  be  made 
payable  to  the  order  of  V.,  and  their  payment  at  maturi^  secured  by  his  accommo- 
dation indorsement,  as  well  as  by  a  power  of  attorney  to  be  executed  by  H.  in  favor 
of  C.  A  R.,  anthoriring  them,  upon  the  dishonor  of  the  drafts,  to  sell  and  transfer  ona 
hundred  and  forty-five  shares  of  bank  stock,  owned  by  H.;  and  CAR.  accept  the 
proposal,  advance  the  $10,000,  and  receive  the  drafts  and  securities ;  the  transaction 
IS  at  least  oTMna/aoM  a  locm  and  not  a  eale.  The  validity  of  such  agreement  depends 
on  the  lex  loci  of  the  contract,  and  under  the  statute  of  Maryland,  in  force  at  Washing- 
ton City,  such  contract  is  utterly  void  for  usury.  Corcoran  4t  Bigge  v.  Powere  et  al,,  0 
Ohio  St.  Rep.  10. 

The  form  of  a  contract  is  by  no  means  decisive  of  its  real  character.  The  question 
in  such  case  is  not  what  did  the  partiee  call  it,  but  what  do  the/ac<«  and  circumstances 
require  the  court  to  call  it.  In  such  cases  the  distinction  is  well  taken  between  (um- 
neee  and  accommodation  paper.     lb,  19. 

Collateral  securities  taken  on  a  oontraot  void  for  usury,  are  also  void  in  the  hands 
of  the  usurer.    lb,  19. 

Where  H.  makes  an  absolute  general  assignment  and  transfer  of  such  securities, 
for  full  consideration,  to  P.  A  W.,  though  they  receive  the  same  with  full  knowledge 
of  the  claim  of  0.  A  R.,  the  assignees  may  set  up  the  defense  of  usury,  to  a  bill  sub- 
sequently filed  against  them  and  H.,  by  C.  A.  R.,  seeking  to  subject  the  securities 
thus  assigned  to  the  payment  of  a  balance  due  on  the  drafts.  Nor  will  this  right  of 
the  assignees  be  affected  by  a  stipulation  which  H.,  after  suit  brought,  filed  in  the 
cause,  waiving  the  defense  of  usury.    lb,  10. 

It  is  sufficient  if  the  usury  proved  be  eubetantiaUy  the  same  with  that  averred  in  tha 
pleading,     ifr.  10. 

Where  a  loan  was  negotiated  in  the  state  of  New  York,  the  money  advanced,  note 
taken  and  mortgage  m^e  with  a  stipulation  to  be«repaid  there,  the  laws  of  the  state 
of  New  York  relating  to  usury,  are  applicable  to  the  contract,  although  the  loan  was 
•eoured  by  mortgage  upon  lands  in  Onio.    Loekwood  v.  Mitchell,  7  Ohio  St.  Rep.  887. 

Wh'ei«  a  written  contract  on  its  face  purports  to  bo  usurious,  allegations  ana  proof 
that  the  contract  was  not  usurious,  must  be  explicit  and  clear  of  all  doubt.    lb,  887. 

Where  a  loan  is  usurious,  the  borrower  may  waive  the  forfeiture  and  insist  upon 
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[An  Aotl  to  amand  ao  aet  iziag  tha  imte  of  iatoiMt,  paned  JannaiyU,  1844  [18S4.] 
[PteMd JUnMry  18, 184S.    3\N>ft ^|M Jbraft  1, 1848.   46Ml.aML66.]  « 

JSyJJ"  ^5125  (3.)  8l0.  I.  A  t^  enocfoci  iy  <^  General  Afamibfy  of  the  State  of 
ETprinciiMi,  •to.  Ohio^  That  in  all  actions  for  the  recovery  of  money,  hi^eafter  prose- 
cuted in  the  courts  of  this  state,  all  payments  of  money  or  property 
made  by  way  of  nsurioiiB  interest,  whether  made  in  advance  or  not 
shall  be  deemed  and  taken,  as  to  the  excess  of  interest  above  the  rate 
allowed  by  law  at  the  time  of  making  the  contract,  to  be  payments 
made  on  account  of  principal ;  and  the  said  court  shall  render  judgment 
f^r  no  more  than  the  balance  found  due  after  deducting  the  excess  of 
interest  so  paid;  nor  shall  any  debtor  be  deemed  a  particq>8  crimimi^ 
on  account  of  having  paid,  or  having  agreed  to  pay,  such  exorbitant  in« 
terest,  but  shall  have  like  remedy  and  relief  in  either  case:  Provided, 
that  no  bona  fde  indorsee  of  negotiable  paper  purchased  before  due, 
shall  be  affected  by  any  usury  exacted  by  any  former  holder  of  such  pa- 
per,  unless  he  shall  have  actual  notice  of  the  usury  previously  to 
his  purchase.  But  the  amount  of  such  excess  incorporated  into  nego- 
tiable paper,  may,  in  such  cases,  after  payment,  be  recovered  back  oy 
adaon  against  the  party  originally  exacting  the  usury  in  any  court  of 
competent  jurisdiction. 
(4.)  Sbo.  lU 
whraaoitook  (5.)  Sbo.  III.     That  this  act  shall  take  effect  and  be  in  force  from 

and  after  the  first  day  of  March  next.  But  all  acts  done  and  rights  ac- 
quired previously  to  the  taking  effect  of  this  act  shall  be  adjudicated 
according  to  the  laws  now  in  force. 

SwaB*t  ,B.  a  48L  An  Aot  to  repeal  the  tea  per  eent.  law,  paMed  Manh  14, 1850. ' 

1M9;     Oiirwtu*t  [Famed  Fybnuurg 25,  md look qf0UApra  1,1909.    69 9oL  BaL  HT.] 

Laws,  478. 

▲ct  T«pMied.  (6.)  Seo.  1.     Beit  enacted  hy  the  General  Assembfy  of  the  State  of 

OhiOf  That  the  act  passed  March  14, 1850,  entitled  "an  act  to  amend 
tJie  act  entitled  an  act  fixing  the  rate  of  interest,  passed  January  12, 

the  ezoeet  of  intereat  being  applied  to  the  payment  of  the  lawftd  interest.  /&» 
S87. 

Where  a  contract  was  entered  into  on  behalf  of  a  mortgagee  who  had  become  in- 
sane, bat  withoat  aathoritj,  and  prerioas  to  decree  of  foreclosure,  and  sale  therenn- 
der,  whereby  it  was  stipulated,  in  effect,  that  the  decree  and  sale  should  not  operate 
as  a  satisf^tion  of,  nor  the  sale  divest  the  lien  for  the  mortgage  debt,  nor  the  por- 
ohase  money  be  applied  to  pay  the  mortgage  debt,  bat  that  the  purchaser,  as  tmstea 
of  the  mortgagee,  should  hold  the  land  in  trust  as  a  fand,  and  sell  and  pay  of  the 
mortgage  debt,  it  was  held,  that  where  such  contract  had  been  entered  into  whila  the 
insane  mortgagor  had  a  suit  pending  against  the  mortgagee,  impeachine  the  mortga|a 
debt  for  usury,  and  the  contract  having  been  entered  into  without  auUiority,  and  la 
prejudice  of  the  rights  of  the  insane  mortgagor  in  respect  of  such  pending  suit,  the 
nustees  of  the  lunatic  might  require  an  account  of  the  excess  of  interest  beyond  tha 
lawfU  rate  as  against  the  mortgagor,  upon  bill  filed  to  make  the  mortgagee  account 
for  the  lands  and  purchase  money  reeeiTod  by  him  in  disdiarge  of  the  mortgage  debi. 
Ih.  887. 

Bee  notes  under  see.  (81)  of  the  Chapter  on  Baku  avd  BAynno. 

1  Before  the  passage  of  this  act,  usurious  interest,  voluntarily  paid  and  applied  by 
the  parties,  could  not  be  recovered  back,  or  set  off  against  the  pnnoipal  debt.  Shel- 
torn  V.  OiU,  11  Ohio  Ben.  417 :  Cbin.  Bank  qf  OUtemnati  v.  Beed,  lb,  498;  Bagm  v.  Lcm- 
deitbaek,  12  Ohio  Rep.  157 ;  Spaldimg  v.  Bank  of  Mwkingum,  13  Ohio  Bep.  644 ;  Bamm 
▼.  8m^  18  Ohio  Bep.  115 f  Oraiamr.  Oocpmr,  17  Ohio  Bep.  605. 

3  This  section  is  repealed  by  the  Cknle :  see  PmAonoi,  Oimr— Oonn,  seob  (601).  It 
was  as  follows : 

That  the  defendant,  in  any  such  action  as  in  the  first  section  is  mentioned,  may 
plead  specially,  or  give  notice  with  the  general  issue  of  his  intention  to  give  evidenoa 
on  the  trial  of  the  payment  or  reservation  of  any  such  usurious  interest,  or  of  the  tr«e 
consideration  on  woich  the  contract  sued  upon  shaU  be  founded. 
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1824,  and  all  other  laws  on  that  subject,"  be  sad  the  same  is  hereby 
repeided. 

^  Sbo.  n.    This  act  shall  take  effect  and  be  in  force  from  and 
after  the  first  day  of  April,  1859. 

Mn  Aet  to  limit  the  opmnttioii  of  tho  Mt,  ontitlod  «  an  «ot  to  MpMl  the  t«n  p«r  oent 
lAW,  pasaed  Maroh  14, 1860/'  passed  FebrnaiySd,  1859. 

(7.)  Sec.  I.  Beit  enacted  hy  the  General  Assembly  of  the  State  of  ^5^  ^  ** 
Ohio,  That  the  act  entitled  "  an  act  to  repeal  the  ten  per  cent,  law, 
passed  March  14,  1850,"  passed  Febmair  25,  1859,  shall  not  apply  to 
any  contracts  now  existing,  or  that  may  be  made  before  the  taking  ef- 
fect of  said  act,  but  said  contracts  shall  be  and  remain  in  full  force  and 
effect,  and  upon  all  judgments  rendered  upon  any  of  the  aforesaid  con- 
tracts, interest  shall  be  computed  until  payment  at  the  rate  specified 
therein,  not  exceeding  ten  per  centum  per  annum,  as  though  said  act^ 
passed  February  25, 1859,  had  not  been  passed. 

Sso.  II.    That  this  act  shall  take  effect  and  be  in  force  upon 
its  passage". 


CHAPTER  61. 
.JAILS. 


16.  Oommltmoit  to  lilta  of  a^lolnhig  oovntie»~ 
when  IbM  mint  te  edyawwd. 


1.  JodgM  to  pretortbe  rate  iir  xecolatloii  of 

S.  Gonr  of  rolM  to  b»  ftarnldMd  «edi  roooi  or  17.  Sherlfb  or  Jailon  to  aoooont  fixr  IbM. 

oell,«to.;  IB,  Incaseofmnorall^haboMoarpatiOoaiilj 

3.  —To  be  poeted  op.  oommittinf  liable  for  fees ; 

*  4.  Bolee  may  be  altered.  19.  -*Aleo  liable  for  damagee . 

5.  Sheriff  to  have  oharge  of  jaO.  pbuombw  or  m  mcitso  STAm. 

6.  Sheriff  to  keep  jail  regleter.  90i  Sherlfb,  etc,  to  recelTejpriioiieri  committed 

7.  Jail  report ;  where  filed.  hj  Aocnorlty  of  the  united  Statoe.— Pen* 

8.  This  act  to  be  flren  In  ohars*  tognndjvy.  altieek  eto.,  for  neglect  of  doty.— Prlaon 

9.  Doty  of  grand  Jory;  of  oommiaalonen.  ere  to  be  supported  at  the  expense  of  the 
10.  OoantToommi88ioneratoproylde,eto.  United  States.— Sheriff's  compensation. 
It.  Sheriff  to  provide   neoessariss  for  prlNB-  —Compensation  to  coanty  for  nse  of  jaH. 

ers ;  How  account  of  expenses,  etc,  of  snch  prla- 

18.  —To  risit  Jan  in  person.  oners  kept,  audited  and  paid. 

13«  Jailor  to  be  appointed  by  the  sherlft  22.  Liquors  in  jafls ; 

14.  Neglect  of  duty,  how  ponlshed.  28.  — 'Penalty; 

1ft.  Bepealing  daosc  84.  How  disposed  of 

An  Act  for  the  regalation  of  ooanty  jmii^. 

[i%MSclJfkf«hl8,1848.     4lMl.aML74] 

(1.)  Section  I.  Be  it  enacted  by  the  General  Aisemhfy  of  the  State  JndM  to  pn. 
of  Ohio^  That  the  prendent  judges  of  the  courts  of  common  pleas  of  J^oltionSjtK 
^e  several  judiciid  circuits  of  this  state  shall,  immediately  after  the 
passage  of  this  act,  and  from  time  to  time  thereafter,  as  they  may  deem 
neeessary,  prescribe,  in  writing,  rules  for  the  regulation  and  government 
of  the  jails,  in  the  several  counties  within  their  respective  circuits,  upon 
the  following  subjects,  viz : 

First:  The  cleanliness  of  the  prison  and  prisoners; 

Second :  The  classification  of  prisoners  m  regard  to  sex,  age  and 
crime,  and  also,  pe^ns  insane,  idiots  and  lunatics; 
Vol.  L— 49 


Digitized  by 


Google 


/46  JAIL3.  [CH1« 

Third:  Beds  and  clothing; 

Fourth :  Warming,  lighting  and  ventilation  of  the  prison; 

Fifth:  The  employment  of  medical  or  surgical  aid  when  necessary; 

Sixth :  Employment,  temperance  and  instruction  of  the  prisoners ; 

Seyenih:  The  supplying  of  each  prisoner  with  a  copy  of  the  bihle; 

Eighth :  The  intercourse  between  prisoners  and  their  counsel,  aad 
other  persons; 

Ninth :  The  punishment  of  prisoners  for  violation  of  the  rules  of  the 
prison; 

Tenth:  Such  other  regulations  as  said  judges  may  deem  necessarv  to 
promote  the  welfare  of  said  prisoners :  Provided,  that  said  rules  snail 
not  be  contrary  to  the  laws  of  this  state. 
Of^jrof  rtum  to      (2.)  Sec.  it.    That  the  said  judges  shall,  as  soon  as  may  be,  cause 
JJ,™|J**Sj^*l  a  copy  of  said  rules  to  be  delivered  to  the  county  commissioners,  in  the 
several  counties  in  their  respective  judicial  circuits;  and  it  shall  be  the 
duty  of  said  commissioners,  forthwith,  to  cause  the  same  to  be  printed, 
and  to  furnish  the  sheriff  of  their  county  with  a  copy  of  said  rules,  for 
each  and  every  room  or  coll  in  said  jail,  tcad  also  to  forward  a  copy  of 
said  rules,  by  mail,  to  the  auditor  of  state,  who  shall  carefully  file  away 
and  preserve  the  same. 
-Tto  Imported  up.      (3.)  Seo.  III.     That  the  said  sheriff  shall,  immediately  on  the  re- 
ceipt of  said  rules,  cause  a  copy  thereof  to  be  posted  up,  and  con- 
tinued, in  some  conspicuous  place,  in  each  and  every  room  or  cell  of 
said  jail. 
saiM  mity  be  •!•      (^0  Sso.  lY.    That  the  said  judges  may,  from  time  to  time,  as  thej 
t«^-  may  deem  necessary,  revise,  alter,  or  amend  said  rules;  and  such  re- 

yi£(<sd,  altered  or  amended  rules,  shall  be  printed  and  disposed  of  by 
*  said  commissioners  and  sheriff,  in  the  manner  as  is  directed  by  the 
second  and  third  sections  of  this  act. 
Sheriff  to  batit  (5.^  Sec.  Y.     That  the  sheriff,  or,  in  case  of  his  death,  removal  or 

chttgeof  j«iL  disability,  the  person  by  law  appointed  to  supply  his  place,  shall  have 
charge  of  the  county  jail  of  his  proper  countv,  and  of  all  persons  by 
law  confined  therein ;  and  such  sheriff  or  other  oficer  is  hereby  re- 
quired to  conform,  in  all  respects,  to  the  rules  and  directions  of  said 
president  judge  above  specified,  or  which  may,  from  time  to  time,  be  by 
said  judge  made  and  communicated  to  him  by  said  commissioners. 
Sheriff  to  IcmpJaC  (6.)  Seo.  YI.  That  the  sheriff,  or  otiier  oficer  performing  the  da- 
'  ties  of  sheriff,  of  each  county  in  this  state,  shall,  as  soon  as  may  be 

after  the  passage  of  this  act,  procure,  at  the  expense  of  the  proper 
county,  a  suitable  book,  to  be  called  the  jail  raster,  in  which  the  said 
sheriff,  by  himself  or  his  jailor,  shall  enter — 

First:  The  name  of  each  prisoner,  with  the  date  and  cause  of  his  or 
her  commitment; 

Second:  The  date  and  manner  of  his  or  her  discharge; 

Third:  What  sickness,  if  any,  has  prevailed  in  the  jail  during  the 
year,  and,  if  known,  what  were  the  causes  of  such  disease; 

Fourth :  Whether  any,  or  what  labor  has  been  performed  by  the 
prisoners,  and  the  value  thereof; 

Fifth :  The  practice,  observed  during  the  year,  of  whitewashing  and 
cleansing  the  occupied  cells  or  apartments,  and  the  times  and  seasons 
of  so  doing; 

Sixth :  The  habits  of  the  prisoners  as  to  personal  cleanliness,  diet 
and  order; 

Seventh:  The  operation  of  the  rules  and  directions  prescribed  by  tba 
president  judge; 

Eighth :  The  means  furnished  prisoners  of  literary,  moral  and  re- 
ligious instruction,  and  of  labor ; 
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Nintli :  All  other  matters  required  by  said  roles,  or,  in  the  discretion 
of  such  sheriff  deemed  proper;  that  the  said  sheriff,  or  other  officer 
performing  the  duties  of  sheriff,  shall  carefully  keep  and  preserve  the 
said  jail  register  in  the  office  of  the  jailor  of  his  proper  county,  and, 
at  the  expiration  of  said  office,  shall  deliver  the  same  to  his  successor 
in  office.  ^ 

(7.)  Sbo.  VII.  That  the  sheriff,  or  other  officer  performing  the  du-  J^n  report,  whm 
ties  of  sheriff,  shall,  on  or  before  the  first  day  of  l^ovember,  in  each  **^ 
year,  make  out,  in  writing,  from  said  jail  register,  a  jail  report;  one 
copy  of  which  said  report  he  shall,  fortiiwith,  file  in  tiie  office  of  the 
clerk  of  the  court  of  common  pleas  of  the  proper  county,  one  copy 
with  the  auditor  of  th<d  county,  for  the  use  of  the  commissioners 
thereof,  and  one  copv  of  said  report  he  shall  transmit  to  the  secretary 
of  state;  and  it  shall  be  the  duty  of  the  secretary  of  state  to  com- 
municate the  reports  of  the  several  sheriffs  of  this  state  to  the  general 
assembly,  on  or  oefore  the  first  day  of  January,  annually. 

(8.)  Sso.  Vm.     That  it  shall  be  the  duty  of  the  court  of  common  This  aoi  to  be 
pleas  to  give  this  act  in  charge  to  the  grand  jury,  once  each  term  of  ^JS  jSi^T''*** 
said  court,  and  lay  before  them  any  and  all  rules,  plans  or  regulations, 
established  by  said  president  judge,  relating  to  county  jails,  and  prison 
discipline,  which  shall  then  be  in  force. 

(9.)  Sso.  IX.    That  the  grand  jury  of  each  county  in  this  state  jmj   of  gnad 
shall,  once  at  each  term  of  the  court  of  common  pleas,  while  in  attend-  ^^*^' 
ance,  visit  the  jail,  examine  its  state  and  condition,  examine  and  inauire 
into  the  discipline  and  treatment  of  prisoners,  their  habits,  diet  and  ac- 
commodations; and  it  shall  be  their  duty  to  report  to  said  court,  in 
writing,  whether  the  said  rules,  of  the  said  president  jud^,  have  been 
faithfully  kept  and  observed,  or  whether  any  of  the  provisions  of  this 
act  have  been  violated,  pointing  out,  particularly,  in  what  said  viola- 
tion, if  any,  consists;  it  shall  idso  be  the  duty  of  the  county  commis — Of  oommtrton- 
sioners  of  each  county  of  this  state  to  visit  the  jail  of  their  proper  *^ 
county,  once  during  each  of  their  sessions,  in  March,  June  and  l5ecem- 
ber,  of  each  year. 

(10.)  Seo.  X.  That  it  shall  be  duty  of  ihe  county  commissioners,  ooonty  oonmii. 
at  the  expense  of  their  respective  counties,  to  provide  suitable  means  jMwitopwwMi. 
for  warming  the  jail,  and  its  cells  or  apartments,  frames  and  sacks  for 
beds,  night  buckets,  and  such  other  permanent  fixtures  and  repairs,  as 
may  be  prescribed  by  said  pretiderU  judge;  said  commissioners  shall 
also  have  power  to  appoint  a  physician  to  the  jail,  when  they  may  deem 
it  necessary,  and  pay  him  such  annual,  or  otiier  salary,  as  they  may 
think  reasonable  and  proper,  which  salary  shall  be  drawn  out  of  the 
county  treasury,  on  the  order  of  the  auditor;  and  said  medical  officer, 
or  any  physician  or  surgeon  who  may  be  employed  in  the  jail,  shall 
make  a  report,  in  writing,  whenever  required  by  the  said  commissioners, 
president  judge,  or  ^rand  jury. 

(11.)  Sec.  XI.  That  it  shall  be  the  duty  of  the  sheriff  of  each  BbnmurprofVk 
county  to  provide  ftiel,  bed  clothing,  washing,  nursing,  when  required,  ~"  """ 
and  board,  generally,  and  all  other  such  necessaries,  for  the  comfort  and 
welfare  of  said  prisoners,  as  the  said  judge,  by  his  said  rules,  shall 
designate,  for  all  persons  confined  by  law;  and  he  shall  be  allowed  such 
compensation,  for  services  required  by  the  provisions  of  this  act,  as  may 
be  prescribed  by  said  commissioners:^  JProvided,  that  this  section 
ihall  not  be  so  construed  as  to  give  the  sheriff  a  claim  on  the  county 

1  Boo  MO.  (167)  of  the  Onnna  Chapter,  m  to  what  the  sheriff  to  Allowed  for  rab- 
•totiDg  a  prisoner  on  bread  and  water. 
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for  boai'd  or  necestiaixes  fiirnished  any  prisoner,  confined  fbr  debt 
only.* 
--T^  twt  jiJi  in      (12.)  Seo.  XII.     That  the  slieriff  shall  yisit  the  jail  in  person,  and 
'*'*^^  examine  into  the  condition  of  each  prisoner,  at  least  once  each  nnonth, 

and  once  during  each  term  of  the  court  of  common  pleas;  and  it  is 
hereby  made  his  duty  to  cause  all  the  cells  and  rooms,  used  for  di^e 
confinement  of  prisoners,  to  be  thoroughly  whitewashed,  at  least  three 
times  each  year. 
Jaaor  to  b0  w-  (13.)  Sec.  XIII.  That  the  Jailor  or  keeper  of  the  jail  shall,  un- 
g^J^  *y  *^  less  the  sheriff'  shall  eledt  to  act  as  jailor  in  person,  be  a  deputy,  ap- 
pointed by  ihe  sheriff,  and  approved  of  by  the  court  of  common  ploas, 
as  in  the  case  of  other  deputies;  and  such  jailor  shall  take  the  uecessai^ 
oaths,  before  entering  on  the  duties  of  his  office :  Provided,  that  during 
the  vacations  of  said  court,  in  case  of  death,  removal  or  other  disabil- 
ity, or  refusal  to  act,  or,  for  misconduct,  the  sheriff  should  have  dis- 
charged such  jailor,  he  may  appoint  one  for  the  time,  who  shall  dis- 
char^  the  same  duties,  and  incur  the  same  liabilities,  as  if  regularly 
appointed;  and,  provided  ali30,that  the  sheriff  shall,  in  all  ciises,be  liable 
for  the  negligence  and  misconduct  of  the  jailor,  as  of  other  deputies, 
gj^^jg^.  (14.)  Sec.  XIV.  Hiat  if  the  sheriff  or  jailor,  having  charge  of 
any  county  jail,  shall  neglect  or  re^e  to  conform  to  all  or  either  of 
the  rules  and  regulations  established  by  said  jtidge,  or  to  any  other 
duty  or  duties  required  of  him  by  this  act,  he  shall,  on  conviction 
thereof,  by  indictment,  for  each  case  of  such  failure  or  neglect*of  duty, 
as  aforesaid,  pay  into  the  county  treasury  of  the  proper  county,  fbr  the 
use  of  such  county,  a  fine  of  not  less  tlian  five  dollars,  nor  more  Uian 
one  hundred  dollars,  to  be  assessed  by  the  cotirt  of  common  pleas  of 
the  proper  county. 

£5.)  Sec.  XY.    That  all  acts,  and  parts  of  ads,  which  conflict 
,  or  are  inconsistent  with,  the  provisions  of  this  act,  be  and  tiie 
same  are  hereby  repealed. 

An  Aot  regnlAting  the  use  of  jailf  of  adjoining  oonntieg. 
[PkuMd  iljprit  80, 1868.    60  fbl.  Sfeof.  ilS.] 

Commitmrat  to  (16.)  Seo.  1.  Be  it  enacted  hy  the  General  AMemhIy  of  the  Staie 
j^^a4|oining  ^  Ohio,  That  whenever  any  county  of  this  state  shall  have  been  erects 
and  organized  for  the  term  of  five  years,  without  having  provided  any 
Or  sufficient  jails  for  the  confinement  of  priso'ners  within  such  county, 
and  any  person  or  persons  shall  be  taken  ftora  said  county  (on  any 
mesne  or  final  process,  in  any  civil  proceeding,  action  or  judgment  of, 
or  in  any  court  of  ^id  county,  or  on  a  charge  or  conviction  of  any 
misdemeanor  or  crime),  for  commitment  to  the  jail  of  an  adjoining 
county,  the  sheriff  or  jailor  of  such  adjoining  county  shall  not  receive 
any  such  prisoner,  unless  there  shall  be  deposited  in  his  hands,  in  ad- 
^wiieB  ftMmQM  dition  to  all  fees  now  allowed  him  by  law,  fifty  cents  for  the  use  of  such 
be  edTMioMi.  j^jj^  f^^  ^^j^  ^j^^  every  such  prisoner,  for  each  week  suoh  prisoner  is 
ordered  to  be  committed :  and  the  like  sum  for  any  period  of  time  less 
than  one  week:  Provided,  that  if  any  such  prisoner  shall  be  discharged 
before  the  ezpiralion  of  the  term  for  which  he  or  she  was  committed, 
the  excess  advanced  shall  be  refunded. 

1  For  suoh  board  or  neoessariee  the  person  caasinff  the  debtor  (o  be  imprisoned,  ii 
liable  in  the  first  instance.  See  Code,  seo.  173.  Were  it  not  for  this  provision ,  it 
seems  the  debtor  in  jail  would  have  to  subsist  on  oharitj,  or  at  the  township  charge, 
or  in  what  manner  he  oonldi  for  the  sheriff  is  not.  bound  to  piiy  for  his  support  while 
in  jail ;  nor  is  the  county,  independent  of  statutory  requirement,  bound  to  do  so. 
Wadnewth  v.  Whetmore  et  al.,  6  Ohio  Rep.  438.  See  note  to  seo.  (27)  of  Chapter  om 
Fkxs  and  Costs. 
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S7.)  Ssa  n.    That  it  shall  he  the  duty  of  the  sheriff  or  jailor  of  sheriAi  or  jaflon 
adjoining  coontj,  at  the  end  of  each  quarter  of  each  calendar  *oa«c<mntft)rftM. 
jear,  to  account  for  and  pay  oyer. to  the  treasurer  of  his  county  all 
sums  of  money  thus  receiyed. 

(18.)  Ssa  ill.    That  wheueyer.  a  writ  of  Tiaibeas  corpus  shall  he  5  JjjJSi""**^** 
allowed  and  issued,  to  bring  any  prisoner  confined  in  the  jail  of  such  ooanw  cta^3S^ 
adjoining  county,  as  specified  in  this  act,  before  any  judge,  to  inquire  ting ii»bi« for  &«». 
into  the  cause  of  the  caption  and  detention  of  any  such  prisoner,  the 
county  from  which  such  prisoner  was  sent  and  committed  shall  pay  all 
the  costs  arising  and  accruing  on  any  and  eyery  such  writ  of  habeas 
carpus;  and  upon  presentment  of  a  c^ficate  of  the  clerk  of  the  court 
of  common  pleas  at  the  county  where  such  prisoner  was  imprisoned,  as 
aforesaid,  stating  the  amount  of  costs  on  any  such  writ  of  habeas 
corpus,  to  the  county  auditor  of  the  county  from  which  such  prisoner 
was  sent,  he  shall  draw  an  or<kr  on  the  treasurer  of  his  county  thereby 
[therefor],  in  fayor  of  said  clerk  or.  such  person  as  he  shall  order,  and 
the  said  clerk  shall  pay  the  same  oyer  to  the  seyeral  persons  entitled 
thereto. 

(19.)  Sxa  lY.    That  the  county  which  shall  use  the  jail  of  an  ad-  ^^^*» 
joining  county,  shall  be  liable  to  such  county  for  all  damages  that  may  ^*°**c^ 
be  done  by  any  prisoner  such  county  usiug  such  jail  shall  confine 
therein. 

PRISONERS  OF  THX  UNITSD  STATES. 

An  Aot  to  proTide  for  the  oonflnement  of  prisonen,  under  the  laws  of  the  United 

States,  in  the  Jails  of  this  state,  and  to  repeal  certain  acts  therein  mentioned. 

iPamed  and  toot  ^hH  Marek  26, 1860.    57  9oL  OaL  106.] 

(20).  Sbo.  I.  Be  a  enacted  by  the  OenercU  Assembfy  of  the  State  of  Ow^jjmentenj 
Ohio,  That  the  sheriff  or  the  keeper  of  eyery  jail  in  any  county  of  jiiofifttiS'i 
this  state  shall  be  and  he  is  hereby  authorized  and  required  to  receiye 
all  prisoners  charged  with  crime,  committed  to  his  custody  by  the  au- 
thority of  the  United  States,  and  to  keep  them  safely  until  discharged 
by  due  course  of  the  laws  of  the  same ;  and  if  any  sheriff  or  jailer 
shall  neglect  or  refuse  to  perform  the  seryices  and  duties  requirod  of 
him  by  this  act,  or  shall  offend  in  the  premises,  he  shall  be  liable  to 
the  like  penalties,  forfeitures  and  actions  as  if  such  prisoner  or  pris- 
oners had  been  committed  under  the  authority  of  this  state :  Proyided, 
that  eyery  prisoner  who  shall  be  committed  for  any  offense  by  the  au- 
thority of  the  United  States,  shall  be  supported  at  the  expense  of  the 
same  during  his  or  her  confinement  in  said  jail,  and  no  greater  com- 
pensation shall  be  charged  by  any  sheriff  or  keeper  of  any  jail  for  the 
subsistence  of  said  United  States  prisoners,  than  is  authorised  by  law 
to  be  charged  for  the  subsistence  of  state  prisoners :  Provided,  also, 
that  the  commissioners  of  a  county  in  which  said  prisoner  may  be  con- 
fined, shall  be  entitled  to  receiye  from  said  United  States,  the  sum  of 
one  dollar  per  month  for  the  use  of  said  jail,  for  eyery  person  so  com- 
mitted. 

(21.)  Sso.  II.    That  the  act  entitled  <<an  act  for  the  confinement  ^^* 
of  prisoners  under  the  authority  of  the  United  States  in  the  jails  of 
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this  state/'  and  the  act  entitled  an  act  to  amend  section  one  of  an  act 
for  the  confinement  of  persons,  under  the  authority  of  the  United 
States,  in  the  jails  of  this  state,  passed  December  20,  1806,  and  to 
repeal  section  two  of  said  act,  be  and  the  same  are  hereby  repealed. 

Sec.  III.    This  act  shall  take  efbot  and  be  in  force  from  and 
after  its  passage. 

An  Act  to  proTont  t]i«  introdaotion  of  intoxicating  liqnon  into  oonnty  jaili. 
[iVuMi<MMil0o](^«o(4yrai6,lM7.    bitoLaoLHI.] 

Uqvon  in  jpiis.  (22.)  Sso.  I.  Beit  mocted  hy  the  OenercU  AssembUf  of  the  State  of 
Ohio,  That  it  shall  be  unlawful  for  an^  sheri£f,  jailor,  or  other  person 
to  conyey,  or  procure  to  be  conveyed,  within  the  walls  of  any  jail  in  this 
state,  any  spiritous  or  malt'  liquors,  or  wine,  unless  the  same  shall  have 
been  prescribed  as  medicine,  by  a  physician,  for  a  patient  confined 
therein.  And  it  shall  be  unlaw^  for  any  sheriflf,  jailor,  or  other  officer 
haying  the  charge  of  any  jail  in  this  state,  to  knowingly  permit  any 
prisoner  confined  in  such  jail  to  receiye,  by  any  means  whateyer,  any 
.  spiritous  or  malt  liquor,  or  wine,  except  the  same  be  prescribed  as  aboye 
named. 

PMAitj.  r23.)  Sso.  II.     That,  if  any  sheriff,  jailor,  or  other  person  shall 

yiolate  this  act,  he  or  they  shall,  upon  conyiotion  thereof,  be  fined  in 
any  sum  not  exceeding  one  hundred  dollars  nor  less  than  ten,  or  be 
imprisoned  in  the  county  jail  not  less  than  ten  nor  more  than  thirty 
days.  It  shall  be  the  duty  of  the  judges  of  the  courts  of  common 
pleas  to  giye  this  act  in  charge  to  grand  juries  at  each  and  eyery  session 

Bern  diipoMd  «t  of  Said  courts. 

(24.^  Sec.  m.  This  act  to  take  effect  from  and  after  its  passage, 
and  all  fines  collected  under  it  shall  go  into  the  county  treasuries  as 
other  moneys  collected  for  general  reyenue. 


CHAPTER  62. 

JURIES. 


nonoir  saonoir 

1.  Number  to  b«  umi»nj  Mleetod  ftr  grand  7.  Proceeding  If  Juror  dead— tick— removed^ 

and  petit  Jnrofs.  or  namee  remain  ondrawn  .^Taleemen.^ 

5.  Apportionment  to  each  townalilp;ttatenient  Jurors*  names  who  have  aenred  to  ba 

thereof  to  the  sheriff;  who  shall -give  no-  withdrawn  from  the  bos. 

tioe  to  the  tmstees,  etc  8.  Talesmen  of  grand  Jnry. 

8.  Selection  of  Jurors— list  dellTered  to  clerk.  9.  For  what  caoses  a  grand  Joror  maj  be  dia- 

4.  Drawing  Jnry  for  common  pleas;  venire— its  cbarced  by  the  court. 

command.  10.  Form  of  the  oath  to  the  fbreman  of  the  grand 

6.  I>rawingJuryforsupremecourt;yenlr»— its  Jury. 

commHiid.  11.  Form  of  the  oatii  to  the  other  grand  Jurors 

6.  Service  of  venire ;  iudorse&ent  and  return.  — Cteneral  doties  of  the  grand  Jorj.- 
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OoncaiTence  of  twelve  neoeiMury  to  find  a  23.  Acts  repealed. 

bUL  24.  When  ooanty  ie  Inflolrent,  Jury  Itot  to  be 

12.  When  grand  Juror  discharged,  abeent,  etc.,  paid  by  the  sherlir  to  the  Jury ; 

another  may  be  sworn  in  his  stead.  25.  —And  they  shall  receive  a  oertiftoate  Ibr  the 

18.  Principal  caoses  for  which  a  petit  Juror  reeidoe  of  their  compensation. 

may  be  challenged ;  to  be  tried  by  the  26.  When  clerk  to  ftirnish  the  treasurer  with  a 
court  —Other  causes  of  challenge ;  to  be  statement  of  cases  tried  by  Jury.— Treas- 

triod  bT  the  courts— Peremptory  chal-  urer  to  charge  sheriff  with  Jury  fees,  etc 

lenge  <«  two  without  cause.  27.  Either  party  to  a  suit  may  have  a  venire 

1«.  Peremptorr  challenge  of  two  In  criminal  issued,  if  talesmen  are  necessary, 

cases.— Challenges  Ibr  cause  bv  the  state.  28.  Juror  reftising  to  serve  shall  be  fined. 

16.  For  what  the  array  may  be  challenged.- If  29.  Second  nand  Jury  may  be  impanneled  after 

set  aside,  new  venire  to  issue.  first  discharged. 

14.  When  ^eriif  is  interested,  venire  may  issue  80.  Precipe  for  struck  Jury;  striking  the  Jury, 

to  coroner.— When  both  interested, venire  31.  When  the  clerk  interested,  who  to  strike, 

to  issue  to  such  person  as  court  may  88.  Oosts  of  struck  Jury, 

name.  83.  Oontinuanceof  Jury. 

17.  In  what  oases  a  Jury  of  bystaadan  may  be  84.  This  act  not  to  affect  osrtain  cases. 

returned.  86.  Bepealing  clause. 

18.  In  what  cases  the  Jury  may  have  a  view  of  86.  Proceedings  when  requisite  number  of  Jn- 

the  lands,  etc.,  in  controversy ;  proosis  rors  not  drawn  by  trustees. 

and  proceedinn  in  such  case.  87.  Apportionment  of  additional  Jurors  to  eaoli 

19.  Same  snl^ect.— Oosts  in  such  case.  township,  between  October  and  spring 
80.  A  Jury  may  give  a  special  verdict.                            elections,  to  supply  deficiency.— Notice  to 

21.  No  compensation  to  be  allowed  to  ofllcert  trustees.— Selection  of  additional  Jurors 

for  duties  under  this  act.  88.  Acts  repealed. 

22.  Penalty  against  officers  fbr  neglect  of  duty  89,  40.  Who  exempt  fhun  serving  as  Jurors. 

under  this  act.  41.  Filling  panel  during  term. 

An  Aot  relating  to  Juries. 
[Potted  IMmorr  9, 1881.    Took  qfoet  /mm  1, 1831.    29  vol.  Btal.  94.] 


(1.)  Section  I.    Be  it  enacted  hy  the  Oeneral  Auemh^^  of  the  State  ^^^'^l^^J^^; 
of  Ohioy  That  one  Imndred  and  eight  judiciouB  persons,  naving  the  ^^  ^^iA  petit 
qualifications  of  electors,^  shall  be  anniudly  selected  in  each  county,  to  J™** 
serve  as  grand  and  petit  jurors  the  ensuing  year.  €L 

(2.)  Sec.  II.    That  the  clerks  of  the  courts  of  common  pleas,  in  Apportionment  to 
their  respeotiTe  counties,  shall,  on  the  first  Monday  of  September  next,  •««  township, 
and  on  the  first  Monday  of  September  annually  thereafter,  cause  the 
proportion  of  jurors  to  De  ascertained  from  the  number  of  white  male 
inhabitants  of  the  age  of  twenty-one  years,  in  their  respeotiye  town- 
ships; and  shall  make,  in  writing,  a  statement  of  the  number  of  jurors  statsoksntfbsreor 
apportioned  to  each  township,  and  shall  deliver  the  same  to  the  sheriff;  *<>  the  sheriff; 
and  the  sheriff,  at  the  time  he  gives  public  notice  of  the  general  elec- 
tion, to  be  holden  on  the  second  Tuesday  of  October,  shall  insert  a  —Who  shau  give 
clause  in  his  notification,  to  be  set  up  at  the  place  of  holding  the  elec-  tMs!!^*'^*'^^ 
tion  in  the  several  townships  of  his  county,  giving  the  trustees  notice 
of  the  number  of  persons  to  be  returned  as  jurors  from  such  township. 

(3.)  Sec.  III.     That  the  trustees  of  each  township  shall,  on  the  sdeeuonoiifwen; 
second  Tuesday  of  October  next,  and  on  the  second  Tuesday  of  October 
annually  thereafter,  select,  of  good,  judicious  persons,  having  the  qual- 
ifications of  electors,  their  apportionment  of  persons  to  be  returned  as 
jurors;  and  shall  make  a  list  thereof,  and  deliver  the  same  to  the  trus — ^LfstdeUv«ie4t« 
tee  or  judge  of  election,  whose  duty  it  shall  be  to  return  to  said  clerk  *^^^ 
of  the  court  the  poll  book  of  the  election  to  be  holden  on  said  second 
Tuesday  of  October.    And  it  shall  be  tiie  duty  of  the  trustee  or  jud^ 
of  election  (as  the  case  may  be)  to  deliver  said  list  of  jurors  to  the  said 
clerk  of  the  court,  at  the  same  time  he  shall  return  said  poll  book  to 
said  clerk  of  the  court,  a 

1  All  Jurors  must  hnre  the  qnaliiioAtionB  of  electors ;  nnd  if  one,  not  hnving  rach 
<iaaIifioatioD8,  is  retained  upon  the  panel  without  the  knowledge  of  the  party  or  hit 
ooansel,  and,  after  reasonable  diligence  used  to  ascertain  the  fact,  when  the  Jury  it 
impanneled,  a  new  trial  should  ht  granted.  Bat,  to  lay  a  proper  foandation  for  a 
new  trial  for  such  caase,  it  should  be  shown  to  the  court  that  the  disqualification  of 
the  juror  was  unknown  to  the  par^  or  his  counsel,  and  that  reasonable  diligence  wat 
used,  before  the  jury  was  sworn,  by  inquiry  of  the  jury  or  otherwise,  to  ascertain 
whether  such  objection  to  his  sitting  existed.    Ea&tman  r.  WigU,  4  Ohio  St.  Rep.  166, 

Bee  notes  to  sees.  (11)  and  (18)  of  this  Chapter. 

(a)  Bepealed.    Supplied,  Sup.  410^  4XL 
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Dnwing  ixaj  iv      (4.)  Ssc.  lY .     That  the  respectiye  clerks  of  tke  courts  of  common 
oommon  pieta.      pj^^^  gj^^j]  ^^^  ^^^  names  of  the  persons  so  selected  upon  separate 
pieces  of  paper,  and  put  them  into  a  box,  to  be  by  him  provided  at  the 
expense  of  the  county;  and  the  said  clerk  shall,  at  least  thirty  days 
preyious  to  the  sitting  of  the  said  court  of  common  pleas  in  said 
county,  in  the  presence  of  the  sheriff  of  said  county  (the  sheri£f  having 
first  shook  the  box,  so  as  to  mix  the  ballots  on  which  the  names  are 
written),  "shall"  proceed  to  draw  twenty-seven  ballots;  the  first  fifteen 
of  whom  shall  be  summoned  as  grand  jurors,  and  the  remaining  twelve 
Vcoin,  iti  oon-  shall  be  summoned  as  petit  jurors.    And  the  said  clerk  shall  forthwith 
"'^'^  issue  a  venire  facial  to  the  sheriff,  commanding  him  to  summon  the 

persons  whose  names  were  drawn  as  aforesaid  to  attend,  as  jurors  a^  the 
seat  of  justice  of  said  county,  on  the  first  day.  of  the  next  term  of  the 
court  of  common  J^ods  to  be  holden  therein,  at  ten  o^clook,  A.  M.^  a 
Dnwing  jnrj  iv      (&•)  Se€.  Y.     That  the  said  clerk  shall,  in  like  manner,  at  least 
fapiwneooart.      thirty  days  previous  to  the  sitting  of  the  supreme  court  in  any  countv, 
in  the  presence  of  the  sheriff  of  said  county,  as  heretofore  directed, 
draw  out  of  the  box  in  which  are  contained  the  names  of  the  persons 
selected  as  aforesaid,  twelve  persons,  and  shall  forthwith  deposit  in  the 
office  of  the  clerk  of  the  supreme  court  of  said  county  a  list  of  the 
names  so  drawn;  and  the  oleik  of  the  supreme  court,  immediately  upon 
Venin,  its  oom-  the  receipt  of  the  names  so  deposited,  shall  issue  a  venire  facias  to  the 
^"^^^  sheriff,  commanding  him  to  summons  the  persons  drawn  as  aforesaid,  to 

attend  as  jurors  at  the  seat  of  justice  of  said  county,  on  the  first  day 
of  the  rterm  of  thel  supreme  court  next  to  be  holden  therein. 
SerTkeoTTviiiw;      (6.)  Sbo.  VI.     That  the  sheriff,  in  either  oaee,  receiving  such  vmire 
fcuyiatj  shall,  at  least  ten  days  b^ore  the  sitting  o£  said  court,  sum- 
mon such  person,  by  reading  the  same  in  their  presence,  or  leaving  at 
their  usual  place  of  abode  a  note  or  memorandum  in  the  words  follow- 
ing, to-wit:  I  am  oommanded  to  summon  you,  ,  to  appear 
before  the  court  of  cpmmon  pleas  [or  supreme  court,  as  the  case  ma§ 
&6],  to  be  holden  in                       ,  on  the               day  of  next, 
to  serve  as  a  grand  [or  petit  juror,  as  ike  case  may  he\ ;  and  shall  in- 
dorse on  the  vemire  Jadas  the  names  of  the  jncorsj  ana  the  time  when 
summoned,  and  return  the  same  to  the  clerk  of  said  oourt  on  the  first 
day  of  its  session. 
Sbo.  VII.» 
Prooeedins  if  jn-      (7.)  Seo.  YIII.     That  if  any  person  8el«cted  as  a  juror  as  aforesaid 
^^  ^^^  *            shall  die,  or  remove  out  of  the  township,  before  the  time  of  drawing 
for  jurymen  of  any  court  where  such  person's  name  shall  be  drawn  out^ 
it  shall  be  thrown  aside,  and  another  name  taken  in  lieu  thereof.    And 
—Sick;  nmored;  if,  by  rcasou  of  sickness  or  absence  out  of  the  county,  before  receiving 
such  summons,  or  other  sufficient  exeuse  accepted  by  the  court,  any 
juror,  summoned  as  aforesaid,  shall  not  serve  at  the  court  to  which  1m 
is  summoned,  his  name  shall  be  returned  to  the  box,  and  shall  remain 
there  until  drawn  out  at  some  subsequent  drawing  for  jurors,  when  he 
—Or  nmmM  r»-  shall  serve,  if  no  disability  prevent    And  at  every  annual  selection  for 
main  undrawn,     j^^^^^  jf  there  be  any  name  undrawn  in  the  box,  the  said  trustees  shall 
select  so  many  persons  to  serve  as  jurors  as  will  make  up  the  numb^ 
to  be  selected  in  each'  township.     And  in  case  there  should  not,  by 
reason  of  challenge  or  otherwise,^  be  a  sufficient  number  of  juronf 

1  The  venirt  for  A  petit  jnry  should  not  oontain  the  pamiel  for  a  grand  jury,    ibr- 
tjfthe  T.  iSitote,  6  Ohio  Bep.  19. 

a  Superseded,  eto.    It  related  to  Juriei  In  Hamilton  eoantj.    See  note  at  the  ead 
of  this  Chapter. 

3  See  note  to  sec.  (17)  of  this  Chapter. 

(a)  JCepealed.   Supplied  3np.  4U. 


Digitized  by 


Google 


62.]  JDBiBS.  763 

present  to  make  up  the  pannel,  the  sheriff  shall  suiamoQ  a  sufficient  Jwon*  Dunci, 
number  of  talesmen  to  make  up  the  deficient  number.    And  at  the  to^^^fuSIini 
elose  of  any  court,  the  names  of  all  such  persons  as  shall  have  served  ^^^<^  *^  tx«- 
on  the  jury  at  that  term,  shall  be  taken  out  of  the  box  and  destroyed,  a 

(8.)  Sna  IX.    That  when  a  sufficient  number  of  grand  jurors  shall  not  f^'SS^M  '^ 
i^pear  who  shall  have  been  drawn  and  summoned  agreeably  to  this  act,  be-  aSw^lTfitt^?^ 
fore  either  of  the  ooarts  at  their  stated  term,  or  if  it  shoola  so  happen  that  TatornvnofBrav^ 
all  the  ffrand  jurors  summoned  as  aforesaid,  shaU  fail  to  attend,  it  snail  and  <^**^' 
may  belawftil  fbr  tiie  court  in  eitiier  case,  to  order  the  sheriff  or  other  officer, 
to  summon  ftom  among  tiie  bystanders,  or  otiier  neighboring  citizens,  so 
many  good  and  lawfcl  men  as  are  necessary  to  form  and  complete  the  panel 
of  the  grand  jury,  or  to  issue  a  special  venire  facias,  to  the  sheriff  command-  Special  rtnin, 
ing  him  to  summon  the  persons  therein  named,  to  attend  forthwith  to  serve 
as  grand  jurors, 

(9.)  Seo.  X.    That  any  mnd  juror  may  be  discharged  by  the  court  Tor  what  tfmm 
fbr  misbehavior,  or  on  the  challenge  of  the  prosecuting  attorney  in  be-  bi^Xc^^^^TI^ 
hidf  of  the  state,  on  good  cause  shown.     And  if  any  person,  not  the  court, 
having  the  qualifications,  hereinbefore  specified,  shall  be  linpanneled  as 
a  grand  or  petii  juror,  it  shall  be  a  good  cause  of  challenge  to  such 
juror  j  who  shall  be  discharged  on  the  same  being  verified  according  to 
law,  or  on  his  own  oa^  or  formation  in  support  thereof. 

ilO.)  S«o.  XJL  That  an  oath  or  affirmation,  in  the  following  words,  £X^^i?*J 
11  be  administered  to  the  foreman  of  the  grand  jury:  "Saving  your-  thegrandjoiy.' 
self  and  fellow  jurors,  you,  as  foreman  of  this  grand  inquest,  shall 
diligently  inquire,  and  true  presentment  make,  of  all  such  maltters  and 
tilings  as  shall  be  given  you  in  charge,  or  otherwise  oome  to  your 
knowledge,  touching  the  present  senioe.  The  counsel  of  the  state 
your  own  and  your  fellows,  you  shall  keep  secret,  unless  called  oi^  in  a 
oourt  of  justice  to  make  disclosures.  You  shall  presttit  no  person 
through  malice,  hatred,  or  ill  will;  nor  shall  you  leave  any  person  un- 
presented  through  fear,  &vor,  or  affection,  or  for  any  reward  or  hope 
thereof;  but  in  all  your  presentments,  you  shall  present  Uie  truth,  the 
whole  truth,  and  notiiinff  but  the  truth,  according  to  the  best  of  your 
skm  and.  understanding.^' 

(11.)  Sso.  XII.    TW  the  following  oath  or  affirmation  shall  be  Form  of  thBotA 
administered  to  the  other  grand  jurors:     "  The  same  oath  which  A.  j^"**^«~^ 
B.,  your  foreman,  hath  now  taken  before  you,  on  his  part,  you  and 
each  of  you  shall  well  and  truly  observe  and  keep,  on  your  respective 
parts."     The  said  fifteen  persons  summoned,  and  sworn  or  affirmed  as  G«iMni  dntiM  or 
aforesaid,  shall  be  a  grand  jury,  who  shall  inquire  of,  and  present,  all  ^Kr^dJwy- 
murders,  felonies  and  other  crimes  and  misdemeanors  whatever,  com- 
mitted within  the  limits  of  the  county,  in  and  for  which  they  are  im-  Ooncamikce  or 
panneled  and  sworn  or  affirmed:  Provided,  that  it  shall  require  twelve  toSdm^SST" 
of  said  jurors  to  agree  before  any  bill  of  indictment  or  presentment 
•hall  be  found.^ 

1  An  indiotmeat  parporting  to  be  bj  ''  the  grand  jaron  of  the  state  of  Ohio  ia- 
qniring  of  orimea  and  offinsea  within  and  for  the  eonntj  of  Monroe,"  moat  be  taken 
aa  fonnd  bj  a  grand  jury  of  that  ooanty,  aa  well  aa  for  the  atate,  and  ia,  therefore, 
fbond  by  each  a  body  aa  the  law  intenda.    ifadb«y  ▼.  The  State,  Z  Ohio  St.  Bep.  8S2. 

Plea,  that  only  ftonrteen  grand  jnrora  were  preaent  to  inqaire,  And  aad  pceaent  the 
Indiotment,  and  demurrer  thereto.  Held,  that  aa  the  reeord  ahowed  that  flfteea  were 
awom,  and  fbnnd  and  praaented  the  bill  (and  a  denorrer  only  admita  what  ia  weU 

5 leaded,  and  doea  not  admit  that  whioh  ia  ezpreasly  prored  otherwiae,  and  oontra- 
icted  by  the  record),  the  plea  and  matter  were  no  defenae  to  the  indictment.  3WJb 
T.  Slate,  7  Ohio  Rep.  (part  2),  340.  So,  for  a  like  reaaon,  a  plea  that  one  of  the  ja- 
rcrt  waa  net  preaent  at  the  tnding  of  the  indiotmeat,  did  not  hear  the  testimony,  bat 
eonoarred  wiihoat  any  proof  or  imjaeat  whatever,  ia  inanffioient,  and  no  defenae.  /&. 
It  seems  the  court  have  not.  In  general,  a  oontrol  oyer  the  jury,  in  their  mode  of  pro- 
ceeding to  ascertain  the  truth  of  aa  indictment ;  though  it  ia  aaid,  a  caae  might  be 
fanagined,  when  the  court  should  iaterfore,  on  motion,  by  quaahing  an  indiotment»  on 
•)Bep6eIed.   Sallied,  Sap.  400. 
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D7  lae  iiaiace,  is  noi  samoieni  to  put  tne  aooasea  upon  tnai ;  ana  %  piea  to  ui 
diotment  that  one  of  the  grand  Juron  had  not  the  requisite  statutory  qnalifioa 
of  eleoton  of  the  oountj,  is  a  good  plea  iA  bar.  The  plea  in  bar  wai  filed  by  1 
of  court  after  the  withdrawal,  by  permiesion,  of  a  plea  of  not  guilty,  and  it  wa 
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Whengnmd^ior  (12.)  Sso.  XIII.  That  in  case  of  sickness,  deatk,  discharge,  <» 
J|^^J^2^J^;~J^,,  nona^tendance  of  any  grand  jurors,  after  he  or  they  shall  be  sworn  or 
may  be  sworn  in  affirmed,  it  shall  be  lawful  for  the  court,  at  their  discretion,  to  cauae 
^^  '^^'^  another  or  others  to  be  sworn  dr  affirmed,  in  his  or  their  stead. 

^k^S?FebS2  (13.)  S«o.  XIV.  That  if  there  shaU  be  impanneled,  for  the  trial  of  any 
ary  26,  1869;  66  cause,  any  petit  juror  who  shall  have  been  convioted  of  any  crime  which  by 
Pri  dual  cmnam  ^^  renders  him  disqualified  to  serve  on  a  jury ;  or  who  haa  been  arbitrator 
fcrwbkh  e^'v^i  ^^  either  side  relating  to  the  same  oontroYersy;  or  who  has  an  interest  in 
Juror  may  be  chai-  the  cause;  or  who  has  an  action  depending  between  him  and  either  party; 
tonged.  q,  ^)|q  |^  formerly  been  a  juror  in  the  some  cause ;  or  who  is  either  party's 

employer,  employee,  counselor,  agent,  steward,  or  attorney,  or  who  is  sub^ 

penaed  in  the  cause  as  a  witness ;  or  who  is  akin  to  either  party ;  or  any 
To  be  tried  by  the  person  who  shall  haye  serred  once  already  on  a  jury  as  a  talesman  in  the 
oourt.  ,  trial  of  any  cause  in  the  same  court  during  the  term,  he  may  be  challenged 

for  such  causes,  in  either  of  which  cases  uie  same  snail  be  considered  as  a 
other  caoMs  of  principal  challenge,  and  the  yalidity  thereof  be  tried  by  the  court;  and  any 
flhaUenge.  petit  juror  who  shall  be  returned  upon  the  trial  of  any  of  the  causes  here* 

inbeibre  specified,  against  whom  no  principal  cause  of  challenge  can  be 
Tip  be  tried  bj  tha  sllegodj  may,  neyertheless,  be  challenged  on  suspicion  of  prejudice  against, 
^^~^  or  partiality  for  either  party,  or  for  vrant  of  a  competent  Knowledge  of  the 

Ei^lish  language,  or  any  other  cause  i  that  may  render  him  at  the  time  an 

aooount  of  the  miaoondnot  of  a  grand  Jury,  and  poniehing  them  for  a  oontempt  of 
oourt.    lb. 

In  DoyU  T.  The  Suae,  17  Ohio  Bep.  222,  it  was  held  that  an  indictment  found  by  a 
grand  jury,  oomposed  of  less  than  fifteen  persons  having  the  qualifioations  required 
b^  the  statute,  is  not  sufficient  to  put  the  accused  upon  trial ;  and  a  plea  to  the  in- 
"*  "       X  .1   .  -  .,  ,  .  [qualifications 

_'  leare 
w      - .  ^  was  ob- 

jected that  the  plea  In  bar  ca::ae'  {bo  late.  But  to  this  objection,  Bead,  J.,  said  that 
no  objection  could  oome  too  late  which  disclosed  the  fact  that  a  person  had  been  put 
to  answer  a  crime  in  a  mode  Tiolating  his  legal  and  oonstitntional  rights.  Tiiat  tha 
doctrine  of  waiver  had  nothing  to  do  with  criminal  prosecutions.  That  no  person 
could  be  put  on  his  defense  on  a  charge  of  crime,  or  be  convicted  of  crime,  except  in 
the  exact  mode  prescribed  by  law.  And  that  whenever,  in  the  progress  of  a  criminal 
prosecution,  it  was  made  manifest  that  the  legal  rights  of  the  accused  had  been  vio- 
lated, the  court  would  give  him  the  benefit  of  the  error.     2b.  225. 

This  defense  of  a  want  of  qualification  of  the  grand  jury,  not  being  inrolred  la 
the  issue  made  by  the  plea  of  not  guilty,  it  must  precede  that  plea,  and  can  only  be 
made  available  by  special  plea.    Parke  v.  The  State,  4  Ohio  St.  Bep.  234. 

After  a  verdict  for  the  state,  on  a  plea  of  not  guilty,  the  accused  can  not  go  back 
and  make  a  question  in  regard  to  the  qualifioations  of  the  grand  jury  not  apparent  on 
the  record.  And  it  is  not  essential  that  the  record  of  the  conviotion  of  a  person  ao- 
oused  of  crime— -even  of  murder — should  set  out  and  show  expressly  that  the  grand 
Jurors  who  returned  the  indictment  had  the  requisite  qualifioations  of  electors  of  the 
county,     n.  234,  236. 

The  names  of  the  grand  jurors  should  appear  in  some  part  of  the  record.  Mahm 
T.  The  State,  10  Ohio  Bei>.  234. 

A  letter  added,  in  pencil  mark,  to  a  word  in  an  indictment  before  it  is  found,  doei 
not  vitiate  it.    May  v.  The  StaU,  14  Ohio  Bep.  461. 

1  As  to  opinion  formed  from  rumor  or  newspapers,  see  post  p.  1197. 

A  juror  opposed  to  capital  punishment,  and  who  says  he  will  disregard  the  law 
and  evidenoe,  may  be  challenged  for  cause.    Martin  v.  The  State,  16  Ohio  Bep.  364. 

And  where  upon  the  trial  of  an  indictment  for  homicide,  a  juror  is  challenged  for 
eaose,  and  states  upon  his  voir  dire  tliat  he  has  formed  an  opinion  as  to  Uie  commis- 
sion of  the  mlirder,  and  as  to  the  guilt  or  innocence  of  the  prisoner  to  be  tried,  he 
should  be  set  aside  by  the  oourt  as  an  unsuitable  juror,  although  he  at  the  same  time 
Airther  states  that  he  does  not  think  the  opinion  thus  formed  will  influence  his  ver- 
dict in  the  case.    Fcmte  v.  The  State,  f  Ohio  SU  Bep.  471.    But  see  post  p.  1197. 

If  a  juror,  when  interrogated,  says  he  has  formed  no  opinion  respecting  the  guilt 
or  innocence  of  the  accused,  and  after  verdict  it  appears  that  before  the  trial  he  had 
said,  <'  if  he  (the  prisoner)  is  not  hung,  there  is  no  use  of  laws,"  a  new  trial  should 
be  granted.    Bmedk  v.  The  State,  19  Ohio  Bep.  198. 

A  new  trial  will  not  be  granted  in  a  criminal  case  on  the  ground  that  one  of  the 
petit  jurors  had,  previous  to  his  being  called  as  a  juror,  expressed  his  opinion  that 
the  accused  was  gnilty,  although  when  interrogated  in  the  jury  box,  before  being 
sworn,  he  answered  that  he  had  neither  formed  nor  exprcAsed  any  opinion  on  the  sub- 
ject, unless  the  motion  for  a  new  trial  be  supported  by  an  affidavit  showing  that  tht 
BMt  of  such  objection  was  onknown,  both  to  the  accused  and  his  conhsel  at  the  time 
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unsuitable  juror;  and  the  validity  of  such  challenge  shall  be  determined  by 
the  court;  and  each  party  may  peremptorily  challenge  two  jurors. 

(14.)  Sbo.  XV.    That  every  proseouting  attorney,  and  every  de-  SS?'!^*^?*^ 
fendant  upon  trial  of  an  indictment,  may  challenge,  peremptorily,  two  criminal  oMes. 
of  the  pannel.  ^    And  if  any  person  prosecuting  on  behalf  of  the  state, 
shall,  in  behalf  of  the  state,  oludlenge  any  petit  juror,  exoept  as  afore-  chaUemftr 
•aid,  he  shall  immediately  assign  the  cause  of  such  challenge;  and  the  <^^>^'7^'^'***^ 
truth  thereof  shall  be  inquired  into,  and  decided  upon,  in  the  same 
manner  as  the  challenge  of  other  persons  is  by  law  inquired  into  and 
decided.  ^ 

(15.)  SeO;  XYI.     That  when  a  grand  or  petit  jury  shall  be  selected,  Tor  what  th*  w- 
drawn,  or  summoned  contrary  to  the  provisions  of  this  act;  or  where  J2^^  ^  *^**' 
the  sheriff,  or  other  officer,  in  executing  the  writ  o£  venire /acuu  to  him 
directed,  shall  not  have  proceeded  as  hereinbefore  prescribed;  then  and 
in  eidier  of  tibose  cases,  the  whole  array  of  the  jury  may  be  challenged  ^^  toiJlD^ 
and  set  aside,  and  a  new  venire /ados  he  awarded,  returnable  forthwith, 
in  the  same  manner  as  if  the  whole  number  of  grand  or  petit  jurors 
had  failed  to  attend  the  court,  or  had  been  challenged  for  cause  and  set 
aside  by  the  court ' 

(16.)  Seo.  XYII.     That  when  the  sheriff  is  interested  in  any  cause  TOgib^tfrhia. 
which  now  is  or  hereafter  may  be  pending,  in  either  the  supreme  court  ^IJ^teiiJtoMio- 
or  court  of  common  pleas,  the  party  in  interest  opposed  to  that  of  b*'* 
the  sheriff  may  ftpply  to  the  court,  who,  on  such  application,  shall  di- 
rect a  'special  venire  fadoi  to  the  coroner  of  the  county,  commanding 

the  Jar;  wm  impsnneled.  /Wiw  t.  Tk§  Slate,  4  Ohio  St.  Bap.  384.  This  waa  a  cap- 
ital case  and  the  oonriot  waa  axeonted. 

In  Simpmm  v.  PUman,  13  Ohio  Rep.  305,  it  was  held,  that  although  the  ezpresBion 
of  an  opinion  in  regard  to  the  case  before  being  impanneled,  was  a  good  cause  of 
ehallenge  to  a  jurori  but  as  no  inquiry  was  made  of  the  Jury  as  to  previously  formed 
opinions  to  ascertain  or  endeavor  to  asoertain  the  fitct,  such  cause  of  chaUenge  waa 
waived  and  was  not  ground  for  setting  the  verdict  aside. 

It  is  a  good  cause  of  challenge  to  jurors,  in  a  capital  case,  that  they  are  not  electorf 
and  householders ;  but  if  the  accused,  at  the  time  the  jury  is  impanneled,  knows  tha 
fisct  that  they  are  thus  oUectionable,  and  does  not  make  an  olijeetion  then,  he  wiU  b« 
eonsidered  to  have  waived  his  right  to  object,  and  to  have  consented  to  their  qualifl- 
•ations  and  to  be  tried  by  them ;  and  can  not  on  error  set  up  their  want  of  qnaliflca* 
ilons.    Shoemaker  v.  The  State,  12  Ohio  Bep.  43,  52. 

1  The  right  of  the  prosecuting  attorney,  under  this  section,  to  challenge  peremp- 
torily two  of  the  pannel,  may  be  exercised  by  him  in  impanneling  a  jnrr  upon  tna 
trial  of  an  indictment  for  murder  in  the  first  degree,  as  well  as  upon  the  trial  of 
all  other  indictments.  But  the  right  of  a  defendant,  under  this  section,  to  peremp- 
tory challenges,  does  not  apply  to  a  person  on  trial  for  murder  in  Uie  first  degree. 
But  his  right  to  peremptory  challenges  is  gOYcmed  bv  section  (25)  of  the  Chapter  on 
Pbaoticb  ih  Cbimui al  Casbb,  which  section  supersedes  the  defendant's  right  under 
this  fourteenth  section,  so  far  as  it  otherwise  would  hare  been  applicable  to  a  person 
accused  of  a  eapiUl  offense.    Fomte  v.  The  State,  8  Ohio  St.  Bep.  W,  105. 

If  two  be  vnt  upon  trial  at  the  same  time,  each  must  be  allowed  his  separate  per- 
emptory challenge.  In  capital  cases,  a  separate  trial  would,  it  is  said,  probably  b« 
awarded,  if  demanded,  on  account  of  the  difllculty  of  securing  to  each  defendant  his 

grivilege  of  challenging,  peremptorily,  twenty-three  Jurors.  Bixbe  et  al.  v.  Slate,  d 
hio  Bep.  8fi.  But  where  several  defendants  are  put  upon  trial  at  the  same  tima 
under  the  same  indictment,  the  prosecuting  attorney  has  but  two  peremptoiy  dial- 
lenges.    Mahom  v.  The  Slate,  10  Ohio  Bep.  288. 

The  right  of  peremptory  challenge  may  be  reserved  by  the  party,  until  he  has  mada 
aU  his  challenges  for  cause.  Hooker  v.  State,  4  Ohio  Bep.  848.  The  right  to  per- 
emptory challenges  continues  up  to  the  actual  swearing  of  the  Jury.    lb,  850. 

See  note  under  section  (80)  of  this  Chapter,  and  also  note  under  section  (25)  of  the 
Chapter  on  Pbaotioi  ni  CaiMiVAL  Casw.  • 

2  If  a  Jury  be  illegally  impanneled,  because  no  iMiitr«  Issued  for  them,  the  defend- 
ant should  make  the  objection  when  the  Jury  Is  Impanneled,  and  can  not  make  it  a 
mund  for  a  new  trial.  Henfy  v.  State,  6  Ohio  Bep.  809.  Objections  to  the  array, 
because  the  mode  of  selecting  and  drawing  the  Jury  hare  varied  fkx>m  the  law,  in  un- 
essential particulars,  will  not  be  reoeived,  after  challenge  for  eanse ;  nor,  it  seeaM, 
will  such  objection  be  regarded,  if  made  before  challenge  for  cause.  Forevthe  v.  State^ 
•  Ohio  Bep.  19. 
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him  to  saminon  a  jury,  having  the  qualifications  hereinbefore  pointed 
Mte?  **iS«  u>S'  ^^^*  ^  ^^^  ^^^^  cause ;  and  where  both  the  sheriff  and  coroner  are  in- 
fi«%su!dbpenon  terosted  as  aforesaid,  or  in  case  of  the  death,  resignation,  or  absence 
•looartnMj  f^^^i  ^^  oQuntv,  of  both  the  sheriff  and  coroner,  then,  and  in  either, 
of  those  cases,  the  venire  fadoi  or  other  prpcess  may  be  directed  to  such 
discreet,  disinterested  person  as  the  court  may  name. 
In  what  oMes  a  (l?**)  Sso.  XYIII.  Then  when,  by  reason  of  any  pressure  of  buai* 
•w^mv'^??*rel  '^^^j  ™  court  shall  deem  it  necessary  to  have  two  petit  juries ;  or, 
honied.  when  by  reason  of  absence,  sickness,  challenge  or  otherwise,  ^  there  be 

none  remaining  of  the  petit  jurors  selected  and  summoned  as  hereinbe* 
fore  proyided,  then,  and  in  either  of  those  cases,  the  supreme  court  and 
courts  of  common  pleas,  respectively,  may  order  the  sheriff  or  other 
officer,  to  return  a  jury  of  bystanders  or  neighboring  citizens,  having 
the  qualifications  as  aforesaid,  a 
la  wiMtcMef  «]M      (18.)  Seo.  XIX.     That  it  shall  be  lawful  for  the  supreme  court*  or 
yiSror&MitSJl  oourt  of  common  pleas,  in  which  any  action  is  or  shall  be  depending, 
ttc.,iiioontroT«v  or  where  it  shall  appear  to  the  court  to  be  proper  or  necessary  that  tb» 
'^*  jurors  who  are  to  try  the  issue  in  said  action  should  have  a  view  of  the 

messuages,  lands,  or  place  in  question,  in  order  to  their  better  understand- 
ing the  evidence  that  may  be  given  on  the  trial  of  such  issue,  to  order 
a  special  writ  of  di$tringas,  or  hahecu  corpora  jvrcUorumy  to  issue,  by 
1  pro-  which  the  sheriff  or  other  officer  to  whom  the  same  shall  be  directed^ 
^  shall  be  commanded  to  have  six  or  more  of  the  first  twelve  jurors 
named  in  the  pannel  to  which  such  writ  is  annexed,  at  the  {Tlace  in 
question ;  who,  then  and  there,  shall  have  the  mattenf  in  question  shown 
to  them  by  the  two  persons  named  in  said  writ^  to  be  appointed  by  the 
court;  and  the  sheriff  or  other  officer  who  is  to  execute  said  writ,  shall,  bv 
a  special  return  on  the  same,  certify,  under  his  hand,  that  the  view  hath 
been  made  according  to  the  command  of  said  writ 

(19.)  Sso.  XX.     That  the  expenses  of  taking  the  said  view  shall  be 
OoatoiBiaoiicMa.  tjaxed  in  the  bill  of  costs,  and  that  no  evidence  shall  be  given  on  either 
aide  at  the  time  of  taking  thereof:  Provided  always,  mat  in  case  no 
view  shall  be  had,  or  if  a  view  shall  be  had  by  any  of  said  jurors, 
whether  they  shall  happen  to  be  any  of  the  six  or  more  of  the  twelve 
jurors  who  shall  first  be  named  in  said  writ,  or  not,  yet  the  said  trial 
shall  proceed ;  and  no  objection  shall  be  made  on  eiuier  side  for  want 
of  a  view,  or  for  that  it  waa  not  had  by  any  particular  number  of  the 
iurors  named  in  said  writ,  or  for  want  of  a  proper  return  to  said  writ 
Sbc.  XXI,  XXII,  XXIU,  XXIV.^ 
AjmynuijgfTea      (^0,)  Seo.  XXV.     That  no  jurv  shall,  in  any  case,  be  compelled  to 
ipMUiTwdiot.      ^ye  in  a  general  verdict,  so  that  they  find  a  special  verdict,  and  show 
me  truth  of  the  fact,  and  require  the  aid  of  the  court ;  but  if,  of  their 
own  will,  they  give  a  general  verdict,  the  same  shall  be  received.^ 
Ho  compeoMtton      (21.)  Sec.  XXVI.     That  the  sheriff^  and  trustees,  or  jud^  of  elec- 
cSuMra  to^^  tions  (as  the  case  may  be),  shall  not  receive  any  compensation  for  the 
vnder  tbJt  act.      performance  of  the  duties  required  by  the  provisions  of  this  act,  other 
than  what  are  now  allowed  by  law  for  notifymg  and  attending  elections, 
and  making  returns  thereof. 

1  It  h«8  b«e&  held  tl^at  by  force  of  thli  word  "  otkerwm  "  the  ooart  may  impannel 
a  jury  of  bytUnden  to  try  the  aocaaed,the  r^guUi:  petit  jury  haTing  been  duooarged 
}ij  the  ooort  at  a  preTioas  d*y  of  the  term.    Meed  v.  TkeSuue,  11  Ohio  Bep.  222. 

»Read  <'  diitriei  court"    At  to  view  on  the  trial,  lee  Ooj>e,  seo.  (2d7.) 

SBep^aled :  see  eeo.  (35)  of  thie  Chapter. 

4  Modified :  see  code,  seo.  (376)  and  note. 

»  Modified  as  to  the  shoriff:  see  ante  p.  681. 

(a)  Repealed.   Sni^ltod,  8n».  4ML 
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(22.)  Sec.  XXYII.     That  if  either  of  the  officers  named  in  this  act,  Penalty  againet 
shiul  neglect  or  refuse  to  perform  any  of  the  duties  herein  required,  o!^dS^mS3^ 
according  to  the  true  intent  and  meaning  hereof,  he  shall,  on  conviction  »^^ 
thereof,  before  any  court  of  competent  jurisdiction,  be  fined  in  a  sum. 
not  exceeding  fiily  dollars;  which  shall  be  collected  as  other  fines  are 
collected,  and  paid  into  the  county  treasury. 

(23.)  Sec.  XXVIH.    That  the  act  relating  to  juries,  passed  Janii-  Aoh  rqMM 
•ry  ninth,  eighteen  hundred  and  twenty-four,  and  the  act  amendatory  ^^f^^^^  i^w. 
thereto,  entiUed,  *'an  act  relating  to  juries,''  passed  February  eleyenth,  oimm,160o. 
eighteen  hundred  and  twenty-eight,  be  and  they  are  hereby  repealed. 

This  act  shall  take  effiBct  and  be  in  force  from  and  after  the  first  day 
of  June  next. 


An  Act  for  the  relief  of  jnron  in  certain  < 
[Potted amdtooi^telMarekie,  1930,    87 tfoL 00^68.] 

(24.)  Sec.  1.    Be  it  enacted  hv  the  Omeral  Auemhfy  of  the  State  When  ooimtj  k 
of  Ohio,  That  in  each  county  in  this  state  in  which  ttie  county  orders  ST'tTupSJiiy 
tnereof  are  not  redeemed  in  money,  at  the  treasuiy  thereof,  when  pre-  *he  dMri/to  the 
sented  for  payment,  it  shsdl  be  the  duty  of  the  sheriff,  or  other  minis-  ^°^' 
terial  officer  of  the  court,  so  long  as  said  county  orders  are  not  redeemed 
in  money,  when  presented  as  aforesaid,  whenever  he  shall  receive  a  jury 
fee  in  any  cause  tried  in  the  tupreme  court,  or  oourt  of  common  pleas, 
immediately  to  pay  to  the  jury  to  which  such  cause  shall  have  been  sub- 
mitted, the  money  so  by  him  received :  Provided,  that  all  jury  fees,  in 
civil  cases  tried  in  said  courts,  shall  be  paid  in  money ;  and  provided 
also,  that  nothing  herein  contained  shall  oe  so  construed  as  to  author- 
ize such  jurors  to  receive  a  greater  compensation  for  their  sertices  than 
what  is  now  allowed  by  the  act  to  regulate  the  fbes  of  officers  in  civil 
and  criminal  cas^s,  passed  March  5,  IbSl. 

(25.)  Sec.  II.  The  clerk  of  the  court,  in  the  certificate  of  the  —And  th^riheu 
amount  of  compensation  to  such  jurors,  shall  charge  each  jtiror  with  S2*tor\h?w2- 
the  amount  by  aim  received  under  the  provisions  of  the  first  section  of  dne  of  their  com- 
this  act.  ^^"""^ 

(26.)  Sec.  III.    That  it  shall  be  the  duty  of  the  clerk  of  each  court  S^^^'S^J^ 
in  this  state,  whether  the  county  orders  thereof  be  redeemed  as  men-  with  %  ■utement 
tioned  in  the  first  section  or  not,  to  furnish  the  treasurer  of  his  county,  j^^f^  *'*^  ^ 
within  twenty  days  after  the  adjournment  of  each  term  of  such  court,  a 
correct  statement  of  the  number  of  civil  jury  cases  tried  at  that  term 
which  statement  shall  be  filed  in  the  office  of  such  treasurer,  and  who  Treeeorer  to 
shall  charge  the  sheriff,  in  a  book  to  be  provided  for  thiit  purpose,  six  ^tS^^Sa^eM. 
dollars  for  each  case  so  tried,  and  shall  credit  such  sheriff  with  the  jury 
fees  when  paid  in,  or  when  he  may  have  paid  the  same,  as  prescribed  in 
the  first  section  of  this  act  U 

An  Aot  to  amend  the  act  relating  to  Jurist. 
[iVuMiJrar»k23,1849.    47  eoL  i»<K.  84.] 

(27.)  Sec.  1,    Be  it  enacted  hif  the  General  Assembh/  of  the  State  w*h«  v^*»  a 
of  Ohio,  That  whenever  in  any  civil  suit  or  criminal  prosecution  here-  TeidrT^Loed*  tf 
after  tried  in  any  oourt  of  this  state,  it  shall  become  necessary  to  sum-  JjJjS^"  •"  "^ 
mon  a  talesman  or  talesmen,  either  party  may  make  a  summary  appli- 
cation to  the  court  to  issue  a  venire,  and  the  court  when  so  requested, 
shall,  as  a  matter  of  course,  immediately  issue  a  venire  containing  the 
names  of  so  many  discreet  and  suitable  persons,  having  the  qualifica- 
tions of  electors,  as  the  court  shall  deem  expedient.     But  if  no  such 
application  shall  be  made,  the  sheriff  shall  summon  talesmen  as  here- 
tofore. 

(a)BepeftMI.   Bappllad,  Sop.  411. 
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furor  i«0»i^  to      ^28.)  Sec.  II.     If  any  person  summoned  to  serve  as  a  juror,  sball, 
-1-11 1-       ifitliout  reasonable  and  laidul  cause,  to  be  judged  by  tbe  court,  reftiBe 
to  eerre,  be  sball  be  fined  in  any  sum  not  exceeding  thirty  dollars,  as 
for  a  contempt  of  court. 

An  Aet  to  amend  an  aot  entitled  ''  an  aet  relating  to  Joriei,"  paaaed  lebmary  9, 18S1. 
[PuMd  Mmck  6,1M6.    42  vol.  Sot  81.] 

Second  madjnrf  (29.)  Seo.  I.  Beit  enocUd  by  the  General  Attemhly  of  the  State  of 
ST^^STdi  ^^^i  That  it  sball  be  lawful  for  tbe  several  Sourts  of  common  pleas 
of  this  state,  after  the  discharge  of  the  grand  jury,  at  any  regular  term 
of  any  such  court,  if  it  shall  be  deemed  necessary  by  such  court,  to 
order  the  sheriff  or  other  officer  to  call  together  a  new  grand  jury,  by 
summoning  from  the  bystanders  or  neighboring  citizens,  fifteen  good 
and  law^l  men  having  the  qualifications  of  grand  jurors,  and  the  per- 
sons so  summoned  shall  be  impanneled  and  sworn  as  a  grand  jury,  and 
shall,  to  all  intents  and  purposes,  be  vested  with  all  Uie  rights  and  pow- 
ers of  a  grand  jury,  until  discharged  by  the  court,  and  shall  be  entitled 
to  the  same  fees  as  are  allowed  by  law  to  talesmen  serving  upon  the 
grand  jury. 

An  Act  to  proTide  for  ttmelc  jnriefl  in  the  dietriet  oonrti  and  oonrti  of  oonunon  pleaf 

in  Ohio. 

[i>lHMdJAf«ftlS,1863.    61  «of.  00^418.] 

l^Mlpefcritniek      ^0.)  Sbo.  I.     Be  it  enacted  by  the  General  Aaembhf  of  the  State  of 
'^^*  Ohio,   That  whenever  a  struck  jury  shall  be  deemed  necessary  for  the 

trial  of  any  cause  in  the  district  court  or  court  of  common  pleas,  it 
shall  be  lawful  for  either  party  to  file  with  the  clerk  a  precipe  for  such 
jurv,  when  it  shall  be  the  duty  of  such  clerk  to  give  four  days'  notice 
to  both  parties,  of  the  time  of  striking  the  same;^  at  the  time  desig- 
sttiidactiieivy.  natod  Said  clerk  shall  attend  at  his  office,  and  in  presence  of  the  parties, 
or  such  of  them  as  shall  attend  for  that  purpose,  shall  select  from  the 
number  of  persons  Qualified  to  serve  as  jurors  within  the  county,  forty 
such  persons  as  he  shall  think  most  indifferent  between  the  parties,  and 
best  qualified  to  try  such  cause;  and  then  the  party  requiring  such  jury, 
his  aeent  or  attorney,  shall  first  strike  off  one  of  the  names,  and  the 
opposite  party,  his  agent  or  attorney,  another ;  and  so  on  alternately 
until  each  shall  have  struck  out  twelve.  If  either  party  shall  not  at- 
tend, in  person  or  by  attorney,  it  shall  be  the  duty  of  the  clerk  to  strj^e 
for  the  party  not  attending.  When  each  party  shall  have  stricken  out 
twelve  names  as  aforesaid,  the  clerk  shall  make  a  fair  copy  of  the  names 
of  the  remaining  sixteen  persons,  and  certify  the  same  under  his  hand 
to  be  the  list  of  jurors  struck  for  the  trial  of  such  cause,  and  the  said 
list  shall  be  delivered  to  the  sheriff  or  other  officer,  together  with  the 
venire  facias^  and  such  sheriff  or  other  officer  shall  thereupon  annex 
the  names  therein  contained  to  such  venire,  and  summon  the  persons 
named  according  to  the  command  of  such  writ.    And  upon  the  trial  of 

1  Under  a  clause  like  this,  in  section  22  (Swan's  Stat,  of  1841,  p.  495)  of  the  former 
law,  it  was  held,  that  when,  in  a  oriminal  ease,  and  in  term  time,  a  jury  was  ordered 
to  be  stmok  at  the  instance  of  the  defendant,  shorter  notice  than  was  provided  hj 
law  might  be  accepted  by  the  state ;  and  if  the  parties  proceeded  and  struck  a  jury, 
the  defendant  could  not  object  upon  writ  of  error,  to  the  want  of  sufficient  notioe. 
SutUm  «t  aU  T.  8unU,  9  Ohio  Bep.  133.  That,  not  making  an  application  for  a  struck 
jury  at  the  appearance  term,  in  a  criminal  case,  and  delaying  the  applicauon  untU 
the  trial  term,  and  until  there  was  not  sufficient  time  to  giye  tibe  notice,  would  be 
deemed  a  waiver  of  the  right ;  and  a  continuance  of  the  cause  oould  not  be  obtained, 
in  such  ease,  for  the  purpose  of  giring  the  notice.    Ih. 
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the  canse,  the  jurj  so  struck  shall  be  called  as  they  stand  npon  the  pan- 
Del,  and  the  first  twelve  of  them  who  shall  appear,  and  are  not  chal- 
lenged for  oanse,  or  set  aside  by  the  conrt,  shall  be  the  jury,  and  shall 
bo  sworn  to  trysaid  issue.'  H 

(31.)  Sbo.  II.  That  if  the  clerk  of  such  court  shall  be  interested  |m„,„|,j  ■,,,„„ 
in  the  cause,  or  related  to  either  of  the  parties,  or  do  not  stand  indiffer-  guSj* 
ent  between  them,  then,  in  every  such  case,  either  one  of  the  judges 
entitled  to  hold  said  court,  may,  in  term  time  or  in  vacation,  name  some 
judicious  and  disinterested  individual  to  strike  the  jury,  and  to  do  and 
perform  all  things  required  to  be  done  by  such  clerk  relating  to  the 
striking  of  such  jury;  but  in  no  case  shall  it  be  necessary  to  strike  such 
jury  more  than  six  days  previous  to  the  sitting  of  the  court  at  which 
the  case  is  to  be  tried,  and  three  days'  service  of  the  venire  shall  be 
held  sufficient  a 

(32.)  Sec.  III.    That  the  party  requiring  such  struck  jury  shall  Oort»  of  unnk 
pay  the  fees  ^or  striking  the  same,  and  one  dollar  per  day  for  each  juror  ^^^' 
so  attending,  and  shall  not  have  any  allowance  therefor  in  the  taxation 
of  costs,  unless  the  court  shall  be  of  opinion  that  the  cause  required 
such  special  jury,  in  which  last  case  the  extraordinary  expense  shall  be 
taxed  in  the  bill  of  costs,  a 

(33.)  Sbo.  IY.     That  a  jury  struck  for  the  trial  of  any  issue  at  a  Oontiniuaioeof 
particular  term  of  the  court,  may  be  continued  with  the  continuance  of  ^^^' 
the  cause,  and  be  summoned  in  as  jurors  at  a  subsequent  term ;  pro- 
vided both  parties  consent  thereto,  but  not  otherwise,  a 

(34.)  Sbo.  Y.     That  the  provisions  of  this  act  shall  not  extend  to  TUt  «ot  not  to 
any  indictment  for  any  o£fense  where  the  party  is  entitled  to  challenge  SSjJf,**'***" 
peremptorily,  or  without  cause  shown,  more  than  two  jurors,  a 

(35.)  Sbo.  YI.     That  sections  twenty-one,  twenty-two,  twenty-three  Bapetiinf  okoM. 
and  twenty-four  of  the  act  entitled  "  an  act  relating  to  juries,"  passed 
February  ninth,  one  thousand  eight  hundred  and  thirty-one,  be  and  the 
same  are  hereby  repealed. 

An  Aot  lapplementafy  to  tlie  aot  relating  to  Jvriei,  pasfed  Febroary  9, 1S81. 
[i\uMfl  and  tool  <fMl  AprU  17, 1867.    UvoLSlat,  901.] 

(36.)  Sec.  I.     Be  if  enacted  hy  the  General  Assemhljf  of  the  State  of  Froceedtogi  whm 
OhiOy    That  if  it  shall  be  made  to  appear  to  the  clerk  of  the  court  of  ^^^  not™*^ 
common  pleas  of  any  county  in  this  state,  within  nine  months  after  the  dr»wnbytrurt««. 
annual  October  election,  that  the  requisite  number  of  jurors  as  pro- 
vlied  by  the  third  section  of  the  act  to  which  this  is  supplementary,  has 
not  been  drawn  and  delivered  to  such  clerk,  as  therein  required,  it  shall 
be  the  duty  of  such  clerk  immediately  to  notify  the  trustees  of  the  de- 
linquent township  or  townships  of  such  deficiency,  with  the  number  re- 
quired of  each,  by  written  notice,  to  be  served  by  the  sheri£f  of  such 
county  as  a  summons  is  served,  and  it  shall  be  the  duty  of  such  trus- 
tees immediately  upon  the  service  of  such  notice  to  furnish  such  clerk 
with  a  list  of  the  names  required  as  contemplated  in  said  section,  and 

1 A  stnick  jary  impanneled  in  conformity  with  this  aot,  is  not  subject  to  peremp- 
tory challenges.  Cfi  P,df  A.  R,  R.  Co.  t.  Stanley,  7  Ohio  St.  Rep.  156.  But  a  jury 
composed  of  seven  of  the  sixteen  persons  selected  under  the  provisions  of  this  act, 
and  of  five  talesmen,  is  not  a  straok  jary  within  the  meaning  of  this  act,  and  is  sub- 
ject to  peremptory  challenge  as  to  any  of  the  panel.    lb.  155. 

Under  a  like  clause,  in  section  22  (Swan's  Stat,  of  1841,  p.  405)  of  the  former  law, 
it  was  he^d  not  to  be  error  to  excuse  a  struck  juror  from  serving  for  good  cause  shown ; 
and^that  he  was  a  postmaster,  was  good  cause.  Stewart  t.  Tko  State,  1  Ohio  St. 
Rep.  66. 

(ajBepMded.   Supplied,  Sup.  407. 
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Buoh  prooeedings  shall  thereafter  be  had  wiih  referenee  to  the  drawiog, 
summeniDg,  etc.,  as  is  provided  by  said  act. 

Seo.  II.    This  act  shall  take  effdot  upon  its  passage. 

•vta*t  B.  S.  46r.  An  Aot  nLppl^mentaiy  to  the  Mt  relating  to  jnriei,  posied  February  9, 1831,  Mid  to 

amend  the  nin^  BecUon  of  laid  aot. 

[i\uMfl  and  loot  <fMlJrarcft81»  1869.    M  vol.  Art.  96.] 

ApportionmMitof      (37.)  8^.  1,     Be  it  enacted  by  the  Gmer*al  Au&mhfy  of  the  State 

to  mSTuJSIS!  ^-^  ^^'  ^^"^  ^  ^*  ^^^^  ^  ™*^  ^  appear  to  the  elerk  of  the  court 
between  October  of  common  plcas  of  tLUj  oonntj  in  this  state,  after  tJie  annual  October 
tiouto^Mtiyda^  clection,  and  previous  to  the  annual  spring  elections,  that  the  number 
of  jurors  fbr  said  county  as  provided  and  required  by  ike  first  section 
of  the  act  to  which  this  b  supj^ementary  are  insi^oient,  in  munbera 
from  which  to  draw  and  summons  the  regular  grand  and  petit  juries 
for  the  common  pleas  and  «ustrict  courts,  to  be  holden  in  said  county, 

Srevious  to  the  next  succeeding  annual  October  election,  it  shall  be  the 
uty  of  such  clerk  immediately  and  previous  to  said  annual  spring 
elections,  to  apportion  among  the  respective  townships  in  said  county, 
iAie  number  of  additional  jurors  recjmired  to  fill  such  d^ciency  aeoord- 
ing  to  and  upon  the  basb  of  apportionment  required  by  the  second  seo- 
VocioetotrMCeM.  ^^^  0^  ^he  act  aforesaid,  and  notify  the  trustees  of  the  several  town- 
ships in  said  county,  of  such  insufficiency  with  the  number  of  additional 
jurors  so  apportioned  and  required  of  each  township,  by  written 
notice,  to  be  served  and  returned  by  the  sheriff  of  such  county,  ihe 
Slime  as  a  summons  is  served  and  returned;  and  it  shall  be  the  duty  of 
such  trustees,  at  their  meeting  at  the  annual  spring  elections,  upon  the 
service  of  imch  notice,  to  select  of  good  judicious^  persons,  having  tiie 
SeteeUon  of  eddi-  qualifications  of  elcctOrs,  their  apportionment  of  penons  to  be  returned 
uonaijiiron.        as  such  additional  jurors,  and  shall  forthwith  fiimish  such  clerk  with 
Lift  deUmed  to  the  list  of  the  name  or  names  required  as  contetaiplMed  by  this  act,  and 
®''^*  such  proceedings  shall  thereafter  be  had  with  reference  to  Uie  draw»ig, 

summoning,  etc.,  of  such  additional  jurors,  as  is  provided  by  said  act 
for  jurors,  selected  at  the  annual  October  elections. 
Sbo.  II.  1 

Seo.  III.    !rhat  section  nine  of  the  act  to  which  this  is  an 
amendment,  be  and  the  same  is  hereby  repealed. 

Sso.  This  act  to  take  effect  from  and  after  its  passage. 

An  Act  relating  to  jnron. 
tPtaitMi  Jbrc*  13,  and  teoi  ^Ml  Jfoy  1, 1869.    66  «oI.  fihrf.  OS.] 

Acta  repealed.  C'^S.)  Slo.  I.     Beit  enacted  by  the  General  Aaemhfy  of  the  State  of 

swan'e B.  s.  488-  OhiOy  That  the  act  entitled  "an  act  to  encouraee  the  organization  of 
^  fire  companies,  and  to  repeal  former  acts,**  passed  on  the  eighth  day  of 

February,  1847,  and  the  act  entitled  "an  act  to  encourage  the  organi- 
sation of  fire  companies,**  passed  on  the  thirteenth  day  of  May,  1843, 
be  and  the  same  are  hereby  repealed. 
Who  exempt  from  (39.)  Seo.  II.  That  herea^r  active  members  of  fire  engine,  hook* 
ftCTinffai  juran.  aud-ladder  Companies  or  other  companies  for  the  extinguishment  of 
fire  or  the  protection  of  property  at  fires,  shall,  during  the  time  they 
may  continue  active  members  of  any  such  companies,  be  exempted 
from  serving  as  jurors;  that  all  clergymen  and  priests,  physicians,  and 
all  public  officers,  while  in  office,  shall  be  excused  from  serving  as 

iurors;  excepting  in  incorporated  villages  having  lees  tlum  twelve 
lundred  inhabitants. 

i  Snpplies  the  plaoe  of  leo.  (8)  of  thit  Chapter,  and  is  there  inserted. 
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(40.)  Sxo.  III.    Thai  in  ftll  oases  where  any  person  has  served  as  b*"^ 
a  jnror  for  three  weeks  in  anj  one  jear,  either  as  grand  or  petit  joror, 
he  shall  be  excnsed  from  anj  farther  serrioe  as  soeh  joror  daring  the 
balance  of  the  year,  a 

▲n  Aot  fiipplemenury  to  ^  An  aot  relAting  to  juries/'  pasBed  Vebnuuy  9,  ISSl.       Swan*!  S.  S.  487 
[fkuNdoNtfiMk^lM  jfo«kta,iaeck.  «?  toi.  Aik.  as.] 

(41.)  Qehu  L    Be  U  enacted  by  the  Oeneral  Aeeembly  of  (Jib  State  of  Ohio,  Tliat  ^*t^;^<^°<"    ^ 
wbiBneyer,  from  any  cause,  the  number  of  petit  jurors  in  attendance  upon  the  court  J^^  imtiL 
of  common  pleas  of  any  county  in  this  state,  at  any  time  during  a  term  of  such  term  timeli  fa. 
court,  shall  be  less  than  twelve,  it  shall  be  lawful  for  the  court  to  cause  to  be  issued  complattu 
a  special  venire  facias,  containing  as  many  names  of  discreet  and  suitable  persons, 
UsTing  the  quaUficatione  of  electors  and  selected  by  the  court,  as  said  court  may 
deem  necessary  to  comi^ete  the  panel  of  petit  jurors,  and  the  jurors  so  added  to 
complete  said  panel  shall,  for  the  remainder  of  the  term,  constitute  a  part  of  ihm 
panel  in  the  same  manner  as  if  they  had  been  originally  sommoned  thereon,  and 
shall  be  entitled  to  the  same  exemptions  from  iurther  service  in  the  same  year,  and 
to  ^  same  fees  as  are  now  allowed  to  petit  jurors  by  law. 

8bo.  II.    This  aot  shall  take  efliBOt  and  be  hi  force  from  and  aftw  its 
passage. 

JURIXS  IN  HAKILTON  OOVirTT. 

An  Act  in  rdatkm  to  jmiet  in  Hamilton  oonnty. 
[i>te««2  JUmofy  8, 1847.    40  mL  L.  £.  128.] 

SiO.  1,  2,  8,  4,  6,  Repealed, 

8so.  0.  Ko  persoa  so  selected  and  returned  by  the  township  or  ward  trustees,  and 
no  person  called  a«  a  talesman  shall  be  required  to  sore  as  a  jnror  more  than  two 
weeks  in  any  on*  year. 

8bo.  7.  Either  par^  to  any  suit  or  prosecution  civil  or  oriminal,  in  either  the  oonrt 
of  common  pleas  of  Hamilton  oonnty  or  the  superior  oonrt  of  Cincinnati,  shall  have 
the  right  to  challenge  any  person  who  may  be  summoned  or  called  as  a  juror  in  suoh 
case  or  prosecution,  and  to  assign  for  cause  that  the  Juror  so  challenged  has  acted  in 
the  capacity  of  a  juror  in  either  of  said  courts,  within  one  year  next  preceding  the 
term  of  two  weeks  fcf  which  the  jury  on  which  he  is  so  summoned  or  called  waCS  sum- 
moned to  act  as  snob,  and  upon  proof  from  the  record,  or  the  examination  of  the  juror 
so  cfaalleBged,  upon  oath  or  afflrmatlon,  it  be  made  to  appear  to  the  satisfaction  of  the 
court  that  the  jnror  has  so  served,  he  shall  be  set  aside  as  upon  challenge  for  cause, 
and  his  vacancy  filled  as  in  other  cases. 

8so.  8.  If  the  clerk  of  either  of  laid  courts,  in  drawing  any  pannel  of  jurors, 
shall  draw  from  the  box  the  name  of  any  person  who  is  known  to  said  clerk,  or  to 
the  sheriff;  to  have  died,  or  removed  from  tne  county  of  Hamilton  since  his  election, 
the  ballot  shall  be  considered  a  blank,  and  another  shall  be  drawn  in  its  stead,  and 
the  clerk  of  each  of  said  courts  shall  keep  a  list  of  the  names  so  set  aside  by  them, 
respectively,  and  when,  in  either  of  said  courts,  the  number  so  set  aside  shall  amount 
to  (en,  the  vacancy  so  made  in  the  original  number  shall  be  supplied  in  the  following 
nannw :  the  clerk  and  sherifT  shall  each  select  ten  names  other  than  those  upon  the 
original  return,  no  two  of  whom  shall  be  residents  of  the  same  ward  or  township,  and 
deposit  the  same,  written  upon  slips  of  paper  of  equal  sise,  in  a  box,  and  the  said 
clerk  and  sheriff'  shall  draw  therefrom  one  name  alternately,  until  the  number  of  ten 
be  drawn,  and  the  ten  names  so  drawn  shall  be  deposited  in  the  box  eontainiag  the 
original  ballots. 

BIO.  9.  The  clerk  of  the  court  of  common  pleas,  upon  receiving  the  annual  return 
of  names  selected  as  petit  jurors,  shall,  before  deposinng  them  in  the  box  kept  for 
that  purpose,  take  from  it  the  bidlots  remaining  from  the  selections  of  the  precedfng 
year,  if  any  such  there  be,  of  which  he  shall  keep  a  list,  and  the  same  shall  be  set 
aside,  and  not  again  returned  to  the  box:  Provided,  that  in  fllUngTaeaacies,ashere« 
inbefore  provided,  the  sheriff  and  clerk  shall,  as  far  as  practicable,  make  their  seleo« 
tions  from  the  list  aforesaid. 

8no.  10.    BeptaUd, 

8bo.  11.  That  all  acts  andparts  of  acts  inconsistent  with  the  provisions  of  this  aot 
as  to  Jurors  in  said  coun^  of  Hamilton,  be  and  the  same  are  hereby  lepealed^ 

▲n  act  was  passed  March  12, 1841  (89  vol.  L.  L.  61),  exempting  memhsit  of  Are 
companies  in  the  ci^  of  Cincinnati  from  serving  as  jurors.  For  the  general  liMr>  see 
(89)  section  of  this  Chapter. 


Vol.  L— 60 

Digitized  by  VjOOQIC 


762  JusncBS — ^blbotion  and  resignation.  ,  [ghaf. 

An  Act  to  amend  an  act  to  regulate  the  manner  in  which  «he  mnd  and  petit  iaron  diaU  be  AoB&m 
and  aiiBunoned  in  Hamilton  county,  paaaed  May  1, 18M  (fiO  toL  L.  L.  0). 

[AuwdJjra  2  aiMi<ooft<fMlJKaf  1,1800.    66  voC  SW.  2»4.] 

8tc.  I.    ReUt«d  to  a  grand  jury  for  1859. 

Sio.  2.  That  it  is  hereby  made  the  daty  of  tho  judges  of  the  ooort  of  oommoi 
pleas  of  Hamilton  ooniity,  as  soon  after  the  passage  of  this  act  as  practicable,  and 
annually  thereafter,  to  fix  and  apportion  among  the  several  wards  of  the  city  of  Cin- 
cinnati, and  townships  of  said  county,  according  to  the  last  state  census  taken  ia 
said  county,  the  number  of  good  and  judicious  persons,  having  the  qualifications  of 
electors,  required  to  serve  as  petit  jurors  in  said  court,  for  trial  of  civil  cases,  and 
petit  and  grand  jurors  for  the  trial  of  criminal  cases,  to  be  selected  by  the  town- 
ship and  ward  trustees  for  the  ensuing  year,  as  soon  after  this  as  practicable,  and 
thereafter  in  accordance  with  the  provisions  of  the  act  entitled  "  an  act  relating  to 
juries,"  passed  February  9, 18S1 ;  and  said  judges  of  the  court  of  common  pleas  shall 
also  fix  and  apportion  the  number  of  jurors  as  aforesaid,  with  the  qualifications  afore- 
said, to  serve  as  petit  jurors  in  the  district  court  for  said  county,  to  be  selected  by  the 
said  trustees  as  aforesaid ;  and  said  trustees  shall  return  a  list  of  the  names  of  the 
persons  so  selected  to  the  clerk  of  said  court  of  common  pleas,  whose  duty  it  shall 
DC  to  return  the  names  of  the  persons  so  selected  and  returned,  in  a  book  kept  for 
that  purpose ;  and  the  said  court  shall  respectively  determine  and  direct,  by  an  entry 
on  the  journal  thereof,  the  number,  time,  and  manner  of  drawing  and  summoning 
the  juries  for  the  same. 

8so.  3.  That  sections  first,  second  and  third  of  the  act  entitled  "  an  act  to  regu- 
late the  manner  in  which  grand  and  petit  jurors  shaU  be  drawn  and  summoned  ia 
Hamilton  county,"  passed  May  1, 1862,  (50  vol.  L.  L.  9),  be  and  the  same  are  herel^ 
repealed. 


CHAPTER  63. 

JUSTICES— ELECTION,   RESIGNATION,    COMMISSION, 

BOND,  ETC.* 


1.  Justioefl  fin:  new  townships.  10.  Oosts— how  patd.— Fees.  ' 

8.  Vacancies  how  filled.  ll.  Justice's  oommlsiiion— oath.— Bond  and  saH 

8.  Frobate  judge  to  add  one  or  more  Justices  in  thereon,  etc 

townships.— May  decrease  the  number  of  12.  Additional  secnritr. 

Justices.  13.  Beoord  of  date  of  commissions.— Notice  of 
4.  Manner  of  contesting  elections;  election  at  expiration  of  0Qmmlsrioa,eli. 

0.  — Juiy;  li.  Manner  of  conducting  elections  fin*  JnatkMS* 

6.  —Witnesses.  16.  Besignation ;  notice  tliereot 

7.  Jury  sworn— eridenoe— verdict  audits  trans-  16.  Notice  to  electors, 
mission,  etc.  17.  Fines  and  penalties. 

8.  Grounds  of  contest.  18.  Bepealing  clause. 
4».  Talesmen  Jury.— Justice  to  preside  in  ab-  10,  20.  Elecdon  of  Justices  and  constsMes  to 

sence  of  Judge.  townships  within  limits  of  dty,  etc. 

An  Act  to  regulate  the  election,  contest  of  election,  and  the  resignation  of  justices  of 

the  peace. 

[PoMsd ifardkll,  1868.    Tooh  ^feol  Marckl,  186S.    SIvoLBUmL  406.] 

(1.)  SlOTlON  I.     Beit  enacted  hy  the  General  Atiemhly  of  the  State 
to^mships.  Q^  .okio^  That  whenever  any  new  township  shall  he  set  oflf,  the  court  of 

common  pleas  of  the  proper  <30unty  shall  determine  on  a  suitable  num- 
ber of  justices  of  the  peace  for  such  township,  and  the  day  of  eloctioii, 
and  the  clerk  of  the  court  shall  transmit  a  copy  of  the  proeetidingi 
thereof  to  tne  trustees  of  the  same,  who  shall  immediately  give  notioa 
to  the  electors  in  the  manner  pointed  out  in  the  second  section  of  this 
act,  to  elect  said  justice  so  determined  on;  and,  should  there  be  no  trus- 

1  Ai  to  the  eleotioB  of  justices  in  certain  oitiesi  etc.,  see  p.  1526. 
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tees  of  said  township,  said  clerk  shall  give  notice  of  such  election  hy 
causing  advertisements  to  be  set  up  in  three  public  places  in  said  town- 
ship not  less  than  ten  nor  more  than  fifteen  days  previous  to  the  elec- 
tion, designating  the  time  and  place  of  holding  such  election. 

(2.")  Sec.  II.  That  whenever  a  vacancy  is  about  to  happen,  or  shall  VaoanciM,  how 
actually  happen,  in  the  office  of  justice  of  the  peace,  in  any  township  *"*^* 
in  this  state,  either  by  death,  removal,  absence  at  any  one  time  for  the 
n>ace  of  siz  months,  resignation  or  otherwise,  the  trustees  having  notice 
thereof,  shall  give  notice  to  the  electors  of  such  township  to  fill  such 
vacancy,  by  setting  up  advertisements  in  three  public  places  in  such 
township,  specifying  the  number  of  justices  to  be  elected,  which  notice 
shall  be  given  not  less  than  fifteen  nor  more  than  twenty  days  previous 
to  holding  such  election,  which  shall  be  held  at  such  place  as  said  trus- 
tees (or  clerk,  as  the  case  may  be),  shall  direct. 

^3.)  Sec.  III.     That  whenever  it  shall  be  made  to  appear  to  the  Probate  yaiin  tu 
satisfaction  of  the  probate  judge  of  the  proper  county,  that  there  is  not  j^uoSTto'tSra! 
a  sufficient  number  of  justices  of  the  peace  in  any  township  thereof,  •i^p** 
and,  also,  that  public  notice  had  been  given  in  such  township,  that  ap- 
plication would  be  made  for  an  additional  number  of  justices  of  the 
peace,  the  said  court  is  hereby  authorized  to  add  one  or  more  justices 
to  such  township  (as  may  seem  just  and  proper)  and  the  trustees  shall 
give  notice  to  the  electors  of  such  township  to  elect  such  justice  or 
justices  so  added,  agreeably  to  the  provisions  of  said  second  section  of 
this  act ;  and  whenever  it  shall  be  made  to  appear  to  the  court  aforesaid,  Maj  daereMo  the 
that  it  b  expedient  to  decrease  the  number  of  justices  in  any  township,  SS?**'  ^  ^"**" 
said  court  shall  be  authorized  to  restrict  the  number  as  it  may  judge 
proper :  Provided,  that  no  justice  shall  be  deprived  of  his  commission 
until  the  expiration  of  the  term  for  which  he  shall  have  been  elected, 
and  provided  also,  that  if  a  part  of  any  township  shall  be  attached  to 
any  other  township,  the  justices  of  the  peace  residing  in  the  limits  of 
that  part  of  the  township  so  attached  as  aforesaid,  shall  execute  the 
duties  of  their  respective  offices  in  the  township  to  which  the  same 
shall  be  attached,  in  the  same  manner  as  if  they  had  been  elected  for 
such  township. 

(4.)  Sec.  IV.  That  if  any  candidate  or  elector  of  the  township  muumt  of  oob- 
in  ^hich  the  election  was  held,  shall  think  proper  to  contest  the  election  ^••**^  eiectioMj 
of  the  person  or  persons  proclaimed  elected,  such  candidate  or  elector 
shall  make  it  known  to  the  probate  judge  of  such  county,  within  ten 
c^^  after  the  day  of  such  election,  and  the  points  on  which  the  con- 
testor  means  to  contest  such  election,  and  it  shall  be  the  duty  of  such 
judge  to  communicate  the  same  to  the  person  or  persons  whose  election 
is  contested,  specifying  the  name  of  the  contestor  with  the  points  on 
which  he  relies,  citing  him  or  them,  to  appear  on  a  day  not  more  than 
fifteen  days  from  the  day  of  such  election,  at  his  office  in  such  county, 
allowing  such  person  or  persons  five  days'  notice  of  such  contest,  and 
said  judge  shall  also  direct  the  clerk  of  the  court  of  common  pleas,  to 
withhold  the  return  of  such  contested  election  until  the  same  is  decided. 

(5.)  Sbo.  Y.  The  said  judge,  on  the  same  day  that  he  issues  a  no-  -Jaiy 
tice  to  the  person  or  persons  whose  election  is  contested,  shall  appoint 
three  respectable  freeholders  of  his  county,  not  resident  in  the  township 
in  which  such  election  was  held,  to  try%uch  contest,  and  shall  issue  a 
summons  to  said  freeholders  directing  them  to  appear  and  try  said  con- 
test, on  a  day  specified  in  said  summons,  which  summons  shall  be 
directed  to  the  sherifif,  or  any  constable  of  such  county,  and  shall  be 
served  by  the  officer  to  whom  directed,  at  least  three  days  before  the 
time  appointed  for  the  trial  of  such  contest,  and  shall  be  by  said  sheriff 
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or  constable  (as  the  case  may  be)  retorned  at  the  time  and  place  of  try« 
ing  the  same. 
TntnoMBi  (6.)   Ssc.  YI.     That  the  said  judge  is  hereby  authorized,  on  the 

request  of  the  contestor,  or  the  person  or  persons  whose  election  is  con- 
tested, to  grant  subpena  for  witnesses  directed  to  the  sheriff  or  any 
constable  of  his  county,  who  shall  serre  and  return  the  same  to  said 
judge  at  the  time  and  place  therein  named. 
Juiyiwoni;  eri-      (7.)  Sec.  YII.     That  the  said  freeholders  shall  be  sworn  or  affiimed 
•ndlto  tnmsmiH  ^  ^J  ^^^^  contest  agreeably  to  evidence,  and  no  evidence  shall  be  ad- 
«ioii,  etc.  mitted,  but  such  as  relates  to  the  points  stated  in  the  notice,  and  when 

the  trial  is  closed  the  freeholders  shall  sign  and  seal  their  decision, 
which  shall  be  attested  by  the  said  judge ;  and  if  by  such  decision  there 
be  a  vacancy  in  the  office  of  justice  of  the  peace,  the  said  judge  shall  within 
three  days  thereafter,  transmit  a  copy  of  such  decision  to  me  trustees  of 
said  township,  or  the  clerk  of  such  township  if  there  be  no  trustees, 
who  shall  forthwith  give  notice  to  the  electors  to  fill  such  vacancy  as 
in  other  cases;  but  if  by  the  decision  the  said  election  remains  good,  he 
shall  transmit  the  same  to  the  clerk  of  the  court  of  common  pleas,  who 
shall  immediately  thereafter  proceed  as  if  no  contest  had  td^en  place, 
oroimdt  of  oon.  (8.)  Sso.  Ylil.  That  no  election  of  a  justice  of  the  peace  shall  be 
*^'  set  aside  by  the  freeholders  merely  because  illegal  votes  have  been  given 

at  such  ekotion,  if  it  appear  that  the  person  or  persons  whose  electioa 
shall  be  contested  has  ^e  greatest  number  of  the  legal  votes  given  at 
such  election,  after  deducting  all  illegal  votes  given  when  there  shall  be 
no  evidence  for  whom  such  illegal  votes  were  given,  as  well  as  all  ille- 
gal votes  which  shall  appear  to  have  been  given  for  the  person  or  per- 
sons whose  election  shall  be  contested. 
Taionnenjaiy.         (9.)  Ssc.  XIX.     That  in  Case  any  of  the  freeholders  summoned  fail 
to  attend  at  the  time  and  place  of  trial,  the  judge  shall  appoint  other 
freeholders  to  supply  the  deficiency  and  the  witnesses  shall  be  sworn  or 
Juitfoe  to  predde  affirmed:  Provided,  if  the  said  judge  &il  to  attend  said  trial,  anv  dia- 
^B^«^^«nM  of       interested  justice  of  the  peace  of  the  coaaty  may  perform  all  the  duties 
''^'  required  of  said  judge  by  the  provisions  of  this  act. 

Oosto,  how  paid.        G^O  ^^^*  ^'    ^^^^  ^^  ^^^  contestor  fail  in  setting  aside  the  eleotion, 
he  shall  pay  the  cost,  and  the  said  judge  or  justice  (as  the  case  may  be) 
shall  render  judgment,  from  which  there  shall  be  no  appeal,  and  issue 
execution  for  the  same,  to  the  sheriff,  or  any  constable  of  the  county  \ 
but  if  the  election  is  set  aside,  the  township  in  which  such  election  was 
held  shall  pay  the  costs.     The  said  judge  or  justice  (as  the  case  my 
be)  shall  make  out  and  oertify  a  bill  of  such  costs,  and  fbrward  the  aajm 
to  the  trustees  of  such  township,  who  shall,  upon  the  receipt  of  said 
Ull  of  oostB,  issue  theb  orders  on  the  township  treasurer  for  the  pay- 
Few,  ment  of  the  same.     The  said  judge  or  justice  (as  the  case  may  be)  shall 
receive  one  dollar  per  day,  and  such  freeholders  one  dollar  per  day ;  and 
the  witnesses  and  sheriff  or  constable  their  lawful  fees  as  in  other  cases. 
Justices'  oommii-      0-^')   ^EO.  XI.     That  whenever  any  person  is  elected  to  the  office 
fion ;  oath;         of  justico  of  the  poaoo  and  receives  a  commission  fr<Hn  the  governor,  he 
shidl  forthwith  take  the  necessary  oatii  or  affirmation,  appertaining  to 
such  office,  before  ^e  clerk  of  the  court  of  common  pleas  of  his  prop^ 
county  (who  is  hereby  authorised  to  administer  the  same),  or  before  any 
justice  of  the  peace  of  the  pAper  county,  who  shall  within  ten  days 
oertify  the  same  to  the  clerk  aforesaid,  who  shall  in  either  case  make 
record  of  it  in  a  book  provided  for  that  purpose,  and  every  justice  of 
the  peace  so  qualified,  before  he  shall  be  deemed  legally  authorized  to 
discharge  any  of  the  duties  of  his  office,  shall,  within  ten  days  after  the 
•Bond*  and  loit  taking  of  Said  oath  or  affirmation,  enter  into  bond  to  be  approved  by  the 
MiereoD,  etc        trustees  of  the  township,  payable  to  the  state  of  Ohio,  with  at  least  two 


Digitized  by 


Google 


63.] 


JUSTICES — ^ELECTION  AND  RESIGNATION.  766 


sufficient  secnrities,  with  a  penalty  of  not  less  than  one  thousand  dollars 
nor  more  than  five  thousana  dollars,  at  the  discretion  of  the  trustees,  to 
be  deposited  with  the  township  treasurer,  unless  the  township  treasurer 
should  be  the  justice  elect,  then  with  the  township  clerk,  conditioned 
that  the  said  justice  shall  well  and  truly  pay  over,  according  to  law,  all 
moneys  which  may  come  into  his  hands  oy  virtue  of  his  said  commis- 
sion, ^  and  also  conditioned  that  he  will  well  and  truly  do  and  perform 
every  ministerial  act  that  is  enjoined  upon  him  by  law,  on  which  bond 
suit  may  be  brought,  and  the  penalty  thereof  recovered  by  any  person 
injured  by  the  neglect  or  refusal  of  any  such  justice,  in  the  same  man* 
ner  as  on  bonds  given  by  sherift ;  and  on  reAisal  or  neglect  to  enter 
into  such  bond,  the  trustees  shall  give  notice  of  a  new  election  to  fill  the 
office  of  such  justice. 

(12.)  Sso.  XII.  Whenever  in  the  opinion  of  t^e  trustees  of  any  AdditioiMiMovi. 
township  the  security  required  to  be  given  by  any  justice  of  the  peace,  ^' 
under  this  act,  shall  be  or  shall  become  insidBcient  for  any  cause,  such 
trustees  shall  give  notice  to  such  justice  in  writing  that  he  is  required 
within  ten  days  to  give  additional  security  to  the  satisfiiction  of  such 
trustees ;  and  on  neglect  or  reftisal  of  any  justice  to  enter  into  any  bond 
with  security,  as  required  of  them  by  this  act,  the  office  shall  be  deemed 
vacant,  and  the  trustees  shall  give  notice  of  a  new  election  to  fill  such 
office. 

(13.)  Seo.  XIII.    That  every  justice  of  the  peaoe  hereafter  com-  ■•ggtgj^or 
missioned  shall  in  thirty  days  Uiereafter  transmit  the  date  thereof  to 
the  olerk  of  the  township,  who  shall  make  an  entry  therec^  in  a  book 
by  him  to  be  provided  for  that  purpose,  and  at  least  sixty  days  previous 
to  the  expiration  of  such  oommission,  the  clerk  shall  give  a  written  no-  i^otiM  of  omstum 
tice  to  the  trustees  when  such  justice's  oommission  wSl  expire,  and  Uie  SL^dS^^' 
trustees  on  receiving  such  notice  shall  notify  the  electors  of  such  town- 
ship to  meet  and  elect  a  justice  of  thp  peaoe,  to  fill  such  vacancy,  in  the 
manner  pointed  out  in  the  second  section  of  this  act,  and  said  trustees 
may  hold  an  election  before  the  said  vacancy  actually  happens. 

(14.)  Sso.  XIY.     That  all  elections  under  the  provisions  of  this  mot,  Kmhmt  of  oon- 
shall  be  conducted  in  the  same  manner  as  is  required  in  the  election  of  ^^SSSkiST"^ 
members  of  the  general  assembly,  and  the  juc^  of  election,  taking  in 
the  return  of  such  election,  shall  be  entitled  to  reoeive  ten  cents  per  mile 
fh>m  the  place  of  holding  the  eleodon  to  the  seat  of  justice,  to  be  paid 
out  of  the  county  treasury. 

(15.^  Sso.  X  V.  That  all  resignations  of  justices  of  the  peace  shall  s«rignrtioa; 
be  madfe  to  the  clerk  of  the  court  of  common  pleas  of  the  proper  county, 
and  the  justice  so  reaignine  shall  at  Uie  same  time  give  notice  to  the  — HotiottiMreoC 
olerk  of  the  township  of  hu  resignation,  and  the  township  olerk  shall 
within  three  days  after  such  notice  to  him,  certify  the  same  to  the  trus- 
tees of  the  township,  who  shall  proceed  thereon  as  in  other  cases  of 
7acancie8. 

(16.)  Seo.  XYI.    That  should  there  be  no  trustees  in  any  such  Kotiottoetoecon 
township,  the  township  clerk  shall  give  the  notice  to  electors  required 
to  be  given  by  this  act 

(17.)  Seo.  XVII.    That  if  any  officer  or  other  person  shall  neglect  hhhi  «nd  9mA 
or  refuse  to  discharge  or  perform  any  of  the  duties  enjoined  or  required  ^'^ 


1  The  suroties  in  the  offioial  bond  of  a  jostioe  of  the  peaoe,  oonditioned  that  the 
officer  should  well  and  tnilv  paj  OTor,  aeoording  to  law,  all  moneyi  that  might  oome 
into  hia  bands,  bj  Tirtne  of  his  oommission,  are  liable,  upon  failure  of  the  personal 
representatire  of  the  officer,  after  his  death,  to  pay  oTcr,  upon  demand,  moneys  that 
came  into  his  hands  officially  during  his  term  or  office.  Peahody  H  al.  r.  The  State,  i 
Ohio  St.  Rep.  887.  See  Bokds  OrriciAL,  sec.  1,  note.  See  also  seo.  (566)  of  the  Coda 
and  Bcte,  in  regard  to  aetions  on  official  securities. 
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by  the  proybions  of  this  act,  such  officer,  person  or  persons  so  offend- 
ing shall  be  fined  in  a  sum  not  less  than  five  nor  more  than  fifty  dollars, 
to  be  recovered  before  any  justice  of  the  peace  of  the  proper  township 
in  an  action  of  debt  for  the  use  of  common  schools,  in  the  township, 
which  action  may  be  commenced  and  prosecuted  by  the  treasurer  ^f  the 
township,  on  complaint  of  any  citizen  thereof. 
BapeaUng  daoM.      (18.)  Seo.  X  V  III.     That  the  "  aot  providing  for  the  election  and 
SwftD,  498, 508.     resignation  of  justices  of  the  peaoe,*'  passed  January  31,  1831,  the  act 
entitled  "  an  act  to  amend  the  act  to  provide  for  the  election  and  resig 
nation  of  justices  of  the  peace,"  passed  March  21,  1840,  and  an  act  to 
amend  *^  an  act  to  provide  for  the  election  and  resignation  of  justices 
iOT.8tet.80.       of  the  peace,''  passed  February  28,  1842,  be  and  the  same  are  hereby 
repealed :  Provided,  that  said  repeal  shall  not  in  any  way  or  manner 
affect  any  ri^ht  which  may  have  accrued  under  any  of  said  acts. 

This  aot  shall  take  effect  and  be  in  force  ^m  and  after  the  first  day 
of  March,  one  thousand  eight  hundred  and  fifty-three. 

8wan*f  R.  8. 582.  An  Aot  rapplementafy  to  an  aot  to  regulate  the  eleotion,  oontest  of  eleotion,  and  tho 
reiignation  of  jnstloes  of  tho  peaoo,  passed  Maroh  11,  1853. 

lP^m$d  MarehUd,  <md tOQk^fiU  Mag  1,IB69,    5% voL  Slat.  «l.] 

raecdoii  of  just-  (19.)  SlO.  I.  Beit  enacUd  hy  the  General  AuembJy  of  the  State  of 
Met  bTtoiraSblSi  OhiOy  That  in  all  cases  where  the  corporate  limits  of  any  city  or  in- 
vtthiB  Units  or  oorporated  village  are  now  or  hereafter  may  become  coextensive  with 
the  limits  of  any  township  in  which  said  city  or  incorporated  village  is 
or  shall  be  situated,  and  in  cases  in  which  the  township  has  been  or  may 
become  merged  in  any  city  or  incorporated  village,  the  corporate  ex- 
istence  of  such  township  shall  nevertheless  continue  for  the  purpose  of 
electing  therein  justices  of  the  peace  and  constables  for  such  township, 
who  shall  be  voted  for  on  the  same  piece  of  paper,  a 

(20.)  Sec.  II.  In  all  such  case^,  justices  of  the  peace  and  constables, 
to  the  number  now  allowed,  or  which  may  be  hereafter  allowed,  to  such 
township,  may  be  elected  by  the  qualified  voters  thereof,  at  the  times 
and  in  manner  now  or  hereafter  to  be  prescribed  for  the  election  of 
justices  of  the  peace  and  constables  in  other  townships,  except  that  in 
townships  wherein  the  office  of  township  trustee  has  been  abolished,  all 
the  rights,  powers  and  duties  in  connection  with  such  election  devolving 
upon  township  trustees  in  other  townships,  shall  be  devolved  upon  and 
be  performed  by  the  city  council  of  such  city  and  the  trustees  of  such 
incorporated  village  aforesaid.^ 

1  This  aot  snpenedet  the  aot  of  April  1, 1854,  52  t.  Btat.  24  (Swan's  B.  S.  991^).    Tha 
two  aots  are  the  same,  4xeept  that  the  aet  of  April  1, 1854,  did  not  inolnde  oonstablet. 
(4i)Bapealed.   SnppUsd,  Sap.  411. 
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CHAPTER  64. 
JUSTICES— CIVIL  JURISDICTION. 


ABTIOLl  I. 
or  TBI  XUBUDIOTXOM  OV  JVtnOlt  or  TBS  pmid. 

1.  Jnrltdtotion  In  gonenl  limited  to  townihlpt. 

2.  JorlBdictlon  In  portlcaUr  cmm. 

8.  A«  to  purttos  rwidant  of  Miotb«r  towaehlp 

of  county,  unlMt,  ete. 
4,  5.  0.  A«  to  omonnt. 

7.  Gonftwion  of  Jodgmont. 

8.  When  jnetice  to  act  ae  ooroner. 

9.  Joriediotion  in  treepMe. 

10.  Ceees  In  which  they  hare  no  JnrladlotloB. 

ARTIOLB  n. 
Of  THs  oomflnrcxifKNT  or  tvm,  fKBYici  amd  bi- 

TUBN  or  PBOOSiS,  AHD  nOOXX9X]l«  IB  ABBBSr 
ABZ>  ATTAOHXBIIT. 

11.  How  actions  oommeneed. 

15.  When  guardian  neceeiaiy,  how  appointed, 
18.  Theeummons. 

14.  Its  senrioe  and  return  day  generally; 

16,  16,  17.  Itsserrioe  on  oorposatlons ; 
18.  —On  minort. 

APPBARABOB. 

10.  Appearance. 

ABEBer  BBrOBB  JTJBOMBMT, 

90, 21.  For  what  causes  order  of  an«st  kfiied, 

and  the  affidavit. 
82.  Undertaking  of  plaintifL 
23.  Order  ibr  arrest,  what  to  oontain,  and  to 

wlKnn  deliyered. 
84.  The  arrest. 
8ft.  Proceedings  after  arrest. 


ABTIOLl  y. 


68.  9y  Justice.— When  fin*  8>rty-el|^t 

w  eight  days ; 
68.  —Or  thirty  days.— How  canse 

shown. 
04.  A4)oonunent  lin:  ninety  days. 
ABTIGUB  YI. 


80.  Issuing  of  order  of  arrest  after  judgment; 
the  affidavit. 

87.  The  order  of  arrest. 

ATTAOBMBBT. 

88.  AffldavH  Ibr  attachment 
80.  When  undertaking  must  be  ftrw,  and  Us 

condition. 

80.  The  inuing,  deUveiy  and  oommaad  of  the 

attachment. 

81.  Betum  day. 

82.  How  attachments  esecnted. 

83.  How  property  discharged  Arom  attachment. 

84.  Inventory  when  two  or  more  attachments ; 

—Priority  in  such  case. 
86.  How  order  served  when  accompanied  with 
summons.— Proceedings  if  summons  oan 
not  be  served. 

86.  When  property  to  be  sold  immedlatdy. 

87,  88,  88,  40,  41,  42,  43,  44,  46.    Proceedings 

against  garnishee. 

46.  How  Judgment  in  attachment  satisfied— if 

not  ftiUy  paid,  how  to  proceed.    Betuni 
of  proper^  when  Judgment  satisfied. 

47.  Order  to  reseixe  the  property. 

48.  Trial  of  the  right  of  property  attached. 
40.  Who  to  determine  priorities. 

60.  Offloer>  return,  etc,  on  orders,  etc 

61.  Bflbct  of  service  as  a  lien. 
68.  How  attachment  may  he  discharged. 

63.  Proceedings  where  there  are  lands. 

ABTIOLB  m. 

BILL  or  PABTIOULABf. 

64.  In  what  cases  to  file. 

66.  Bequisite. 
60.  Amendment. 

ABTIOLB  IT. 

CBABOB  or  TBX  PLAOB  Or  TBIAL. 

67.  Tor  what,  and  how. 

68.  When  to  another  Justice  or  anothar  town- 

ship. 
SO.  Papers,  eto.,  to  be  transmitted. 
•0,  61.  OoDdltion  of  such  change  as  to  costs. 


66.  In^hat  cases  Justices  may  In 

66.  How  served. 

67.  No  IMS,  when. 

68.  Ooets,  when  not  used. 

60.  When  warrant  tn-  arrest  of  wttnsss  to  bo 


70.  Punishment  of  witness  tat  contempt,  etc 

71.  —And  liabiUty  to  party. 


78.  In  what  cases  taken  and  used. 
ABTIOLB  Vn. 

TBB  TBIAL  ABD  ITS  IBCIDBBn. 

78.  When. 

74.  Appearance  and  trial  without  process. 

J1JBT. 

76.  When  to  be  demanded ;  number  and  qptUf 


76.  A4Jonmment  when  Jury  demanded. 

77.  How  Jury  made  up ; 

78.  —Summons  Ibr,  and  Its  form. 
70.  Service  of  summons. 

80.  Liability  of  Jurors  for  not  attending,  etc 

81.  Oonstoble  shall  attend  court.— T^desnran. 
88.  Jurors  to  attend  on  adjournment. 

83.  Ol^ections  to  Juror,  how  tried. 

84.  Oath  of  Jury. 
86.  Their  du^. 

86.  Yerdict— Ite  entry  on  docket. 

87.  Proceedings  when  Jury  can  not  agree 

88.  When  verdict  may  be  set  aside ; 
80.  —Proceedings  in  such  case. 

00.  What  casee  may  be  appealed. 

01.  Who  to  pay  ccste  on  ^peaL 

02.  Feee  of  Jury,  and  how  paid. 

03.  Bill  of  exceptions. 

ABBlTBATIOBi. 

04.  Suit  may  be  referred  to  arbitrators,  and 
proceedings  in  such  case 

06.  The  award,  and  Judgment  and  ezeeutlon 

thereon. 
06,  07.  How  and  for  what  such  Judgment  msgr 

be  set  aside 
08,  00,  100.  Appeal  from  such  Judgment. 

TBIAL  or  TBB  BIOBT  Or  rBOFBBTT  LBTIBD  .OB  Oft 
ATTAOBXD. 

101.  The  notice;  ito  eervloe,  and  when.— Whns 
and  when  trial  had. 

102,  103.  The  trial  and  Judgment,  etc 
ABTIOLB  vm. 

JVDOKBBTS. 

104.  Konsuit. 

106.  Prooeedtaigs   on  deflmlt  of    appearaaos; 

proofe,  etc,  of  parties.  ,      ^ 

106.  SetUng  aside  Judgment  rendered  In  the  ah^ 

"defendant. 


ofd 

107.  When  judgment  must  be  entered. 

108.  Proceedings  when  sum  dus  exceeds  Jnrls 

diction; 

109.  —Or  when  defendant  offers.  In  writing,  to 

permit  Judgment  to  be  taken  tar  certain 
sum. 

110.  Statement  In  Judgment  that   defmdant 

subject  to  arrest  on  It. 
ABTIOLB  IX. 


111.  Generally. 
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112.  The  nndertakiog;  ito  Maoant  and  oondi-  176.  Jostioe  and  constable  not  to  pordiaae. 

tion,  etc.  176.  Allowance  for  keeping  atock. 

113.  Filing  transcript  and  other  papen  in  com-  177.  The  iurentory,  and  penalty  against  c 

men  pleaa.  hie  for  not  making. 

114.  Same.— Docketing  case.  17^  Schedale  to  be  returned  of  goods  not  sold.^ 

116.  The  parties  in  common  pleas  'r-fthtilnff.  Order  for  sale  of  such  goods. 

etc  179.  Security  tor  redelivery  of  property, 

lift.  Proceedings  in  ooort  on  fltilure  to  dellTer  180.  Bights,  etc.,  of  landlord  or  tenant  in  crops, 
transcript;  etc,  against  whom  writ  was  not  issued, 

117.  — And  on  fldluie  to  pmsecmte  sppssl.  _^       protected.     _  ^,   ^    ^^        ^        ^ 

118.  Proceeding!  before  justice  if  parties  lUl  to  181.  Szcuse  of  constable  for  fitttnre  to  tzacnH 

perfect  appeal.  writ. 

119.  Elfedt  of  lees  recovery  than  in  court  below.  Aw^rmw  wttt 

120.  Liabflitv  of  surety.  ABTWLB  Xm. 

121.  Cause  orouashlng  must  be  stated.  «f  oonvABUS  ax»  vanm  wnat. 

122.  Change  of  undertaking.  ig*  j^_.  ^  ^jm^^ 
MS.  Oases  In  which  no  appeal  allowed.  J«*  q^  •"  ^*"**' 
124.  ProoM^gs  ifJustice\  oommfssion  escpires  £|^  Boild; 

before  appeal  taken.  ^^^  —Where  filed,  etc. 

ABTICLB  X.  186.  Vacancy,  how  fllled.P-When  constabia  of 
or  TBS  AOTiov  FOR  THx  roBoiBU  SMTRT  AXi)  DB-  adfoiniug  township  a^  act ; 

TUITION,    OF    FOBCULB     VBTBITIOll    ONLT    OF  """         ^    " 
PBOPXBTT. 

m,  126.  Jurtsdlotion  of  justice. 

127.  Action  not  a  bar  to  a  second. 

128.  Notice,  and  when  and  how  served. 

129.  Complaint  to  be  first  filed;  requMtes  of  to  I9t.  IHi^  in  < 
be  recorded.  199.  May  caU  aid. 

194.  Betum. 

196.  To  note  time  ef  veeelvl&g  writ. 


187.  —Oath  and  bond  in  such  c 

188.  When  and  how  Justioe  may  M>Point. 

189.  Powers,  etc,  of  appointed  constabla. 

190.  Justice  to  stand  as  hie  surety. 

191.  Constables*  general  powers. 


130.  The  summons ;  when  to  be  served. 

181.  Proceedings  if  defendant  fells  to  appear. 

182.  Continuance,  and  undertaking  therefor. 

133.  When  Justice  to  try  cause.— Judgment. 

134.  Trial  by  Jury.— The  verdict; 
186.  —Its  entry  and  jodgmemt. 
130.  Exceptions. 

137.  The  execution.— Its  form ; 

188.  And  Bervioa.-*Whea  prniwedits  slayisd. 

ABTIOLE  XI. 

OF  Ttn  UFLBVIH  OF  PBOPKBTT. 

189.  JurisdicUon  of  Justice. 

140.  TheaiBdavH. 

141.  The  summons ;  Its  command. 

142.  How  writ  executed. 

143.  144.  The  undertaking. 

146.  Proceedings  when  property  exceeds  flOO. 

146.  Bffect  of  not  giving  undertaking. 

147,  148,  149,  160.  Trialof  right  of  property;— 

And  finding  of  the  Jury,  and  costs,  etc 

161.  Breaking  open  buildings  to  execute  writ. 

162.  Suit  on  the  undertaking. 

163.  Penalty  for  issuing  writ  wtthoot  aflldavtt. 

ABTICLB  XU. 

KXlOUnOV— BBTU&N— «TAT    OF    BXSCUTIOa— «0- 


196.  Must  go  to  defendant's  rasidenea. 

197.  To  arrest  on  view,  and  keep  the  f - 

198.  Furt^MT  general  powers. 

199.  On  taking  prisoner  to  Jail,  to  learn  oopf  if 

process  with  Jailor,  etc 

200.  To  whom  to  pay  over  money*. 

901.  Penalties  against. 

ABTICLB  XIY. 

GBKBKAL    PBOTinOin. 

902.  CivU  code  to  apply  to  justlcei*  coorli  irtMB 

applicable. 

203.  The  docket,  what  it  must  contain. 

204.  How  and  when  entries  made. 

206.  The  index. — ^How  papers  kept. 

906.  How  Justice  to  dispose  of  dockets,  lavs  aad 
papers,  at  expiration  of  term. 

207.  Justice  receiving  same  to  receipt. 

908.  How  Justin,  receiring  such  books  and  p»> 

pers,  may  proceed. 

909.  How  successor  designated. 

ne.  If  jvstlse  sick  or  absent,  another  juitiea  Is 

try  cause. 
ill.  Papers  void  if  they  contain  blank. 


TlOa  OF  SALB— nSUVXKT— UHnimTAKXllQ. 

164.  Execution  may  inue  within  five  years  on  212.  Justice  may  depute  peraon  to 

request.  mons ; 

166.  When  inued  without  demand.  913.  —Authority  of  sodi  person ;  fees. 

166.  ¥rhen  stay  of  execution  to  be  applied  for,   214.  Oontempto,  which  Justice  m^  punish 

916,  916. -Proceeding  in  such  oases. 


stav  of  exact 
undertaking  therafor, 

167.  How  long  stay  granted. 

168,  In  what  cases  no  stay. 
160.  Becall  of  execution, 
lao,  161.  Wh«i  axecntion  may  issue,  notwith- 
standing the  stay. 

162.  Bow,  in  such  case,  second  stay  obtained. 

168.  WheoJudgment  to  stand  for  benefit  of  bafl. 
—who  may  obtain  execution ;  and  tran- 
script. 
1 164.  Proceedings  to  xibtain  flirther  surety  for 
stay. 

166.  Execution,  by  whom  inued  and  to  whom 

directed.— Ito  requisites.  929.  Bepeallngdause. 

166.  Against  Joint  debton,  some  of  whom  not  S!  ^TS  toWngefTect. 


ng  in 
217.  Justioe  may  reqdne  nonresident  to  give  sa- 

cnrity; 
918.  Or  plaintlfl;  who  1 

menced. 
219.  When  evidence  of  indebtedness  to  be  IM. 

—How  Justice  to  Indorse  same.— When 

no  other  suit  to  be  instituted  thereoa, 

etc.,  unless,  etc 
990.  Penalty  against    Justice  tar  parchaainc 


991.  Suits  pending  not  affected  by  fhla  act. 
ABTICLE  XT. 


served. 


994. 


167.  Oonstabto  may  omtt  to  arrest,  or  permit  ea-  23^^  proceedings  by  appellant  <iefendant  when 

mmm  ^J^*^J^'    AX    u         «-. plaintiff  fells  to  file  petition,  etc.;  costs, 

ISS-  y***?  •'**1*L?^  ***ifIP  priwmer.  ^  ^^^  defendant  wSovers  Judgm««t  in 

169.  How  long  debtor  may  be  Impriaoned.  aoDellato  oourL— AopUes  to  aroeals  now 

170.  The  affidavit  of  the  nrisoner.  nSSdInr5o^^              ^^^ 

TZl*  KJ'*^SSL?L?'"'*'"*,-   **i^k-«*«^  ««.  When  ^d  how  sureties  oC  juatioa  dli. 

179,  173.  Proceedings  against  the  ball  for  stay.  charged. 

i^u  OH  B3UB00T10H.  997.  Stthstitution  of  new  suretlst.— Effect  tA 

174.  The  potloe  of  sale.  feUnre  to  ghrs  new  suretlea 
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An  Aot  of  the  Jnrisdietion  and  procedure  before  Jiutices  cf  the  peaoe,  and  of  the 
daties  or  oonsUbles  in  oiyil  courts. 

[Pumtd  March  I^ISBS,    fil  mL  Aa(.  179.] 

ABTICLB  I. 

OT  THX  JUSISDICnON  OT  JUSTIClSfl  OT  THE  PEACE. 

(1.)  Section  I.    Be  it  enacted  by  the  Otneral  Asunthfy  of  the  State  ^""^jj^^^^. 
ofOMoj  The  jnrisdiction  of  jnstioeB  of  the  peaoe,  in  eivil  cases,  ^  shall,  ^uhipe. 
unless  otherwise  directed  by  law,  be  limited  to  the  township  wherein 
^kmj  msY  have  been  elected,  and  wherdn  they  shall  reside.  ^ 

(2.)  oEO.  II.    Justices  of  the  peace,  within  and  coextensive  with  Jnrifdicticn  m 
their  Teq>6etiTe  counties,  shall  have  jurisdiction  and  authority :  putumiw  cmm; 

1.  To  administer  an  oath  or  affirmation  authorised  or  required  by 
law  to  be  administeted ; 

2.  To  take  the  acknowledgment  of  deeds,  mortgages,  and  other  in- 
struments of  writing ; 

3.  To  solemnize  marriages ; 

4.  To  issue  subpena  fSr  witnesses  and  coerce  their  attendance  in 
causes  or  matters  pending  before  them,  or  other  cause  or  matter  wherein 
they  may  be  required  to  take  depositions; 

fi.  To  try  ike  action  for  the  forcible  entry  and  detention,  or  the  de- 
tention <«ly,  of  real  property ;  ^ 

6.  To  proceed  against  security  for  costs,  and  bail  for  the  stay  of  exe- 
eution  <m  their  dockets; 

7.  To  issue  attachment  and  proceed  against  the  goods  and  effects  of 
debtors  in  certain  eases; 

B.  To  issue  executions  on  judgments  rendered  by  them; 

9.  To  proceed  against  constables,  failine  to  make  return,  making  false 
retora,^  or  £Edling  to  pay  over  money  colfected  on  execution  issued  by 
such  justice; 

1 A  suit  aMinit  a  corporation  may  be  brought  before  a  jastioe.  Hardmg  t.  IVw- 
«Mt  of  New  Mmvm  Ihwntkip,  S  Ohio  Rep.  227. 

Por  township  liabilitieB,  the  action  liei  against  the  tmstees  of  the  township  iir  their 
corporate  capacity,  without  namine  them.  But  where  the  trustees  were  named  indi- 
Tidnally,  it  was  held  that  the  manifest  design  of  the  plaintilT  being  to  sue  the  corpo- 
ration, the  names  of  the  trustees  might  be  considered  as  surplusage,  and  ^e  style  of 
the  suit,  in  that  particular,  be  amended  at  any  time.  In  Tiadioation  of  this  exten- 
sion of  the  priTiiege  of  amendment,  it  was  said  by  the  court,  that  the  same  attention 
to  regularity  and  form  was  not  reqidred  of  justices  which  had  been  considered  neces- 
tary  in  the  proceedings  of  courts  of  record ;  but  that  the  court  in  bank  had  always 
taken  great  latitude  of  discretion  in  deciding  upon  the  proceedings  of  inferior  tribu- 
nals, from  a  conyiction  that  a  diflferent  course  would  not  only  destroy  their  usefMness, 
but  render  them,  in  a  great  degree,  deceptiTc  and  mischieTons.    Jb.  282. 

Where  the  suit  before  the  justice  was  Drought  in  the  name  of  L.  and  D.,  trustees 
of  section  sixteen,  and,  on  appeal,  the  plaintiffs  declared  in  the  corporate  name,  and 
the  defendant  pleaded  to  the  action,  it  was  held  that,  after  plea,  it  was  too  late  to 
object  to  the  vsnrianoe  between  the  party  plaintiff  in  the  transcript  and  in  the  declara- 
tion.   Wilton  V.  Trmlee»  of  Section  Sixteen,  8  Ohio  Rep.  174. 

It  is  said,  when  jurisdiction  is  specially  giyen  to  a  court,  by  statute,  and  is  to  be^ 
retorted  to  only  on  the  recurrence  of  particular  facts,  those  facts  must  be  shown  by 
the  record ;  for,  howcTer  correct  it  may  be  to  presume  jurisdiction  when  tiie  want  of 
it  does  not  appear,  in  cases  within  the  general  jurisdiction  of  the  court,  yet  where  the 
Jurisdiction  is  created  by  statute,  and  limited  to  particular  cases,  of  which  the  court 
•onld  not  take  cognisance  without  the  statute,  the  jurisdiction  can  notl>e  presumed* 
JSdmietom  T.  Edmietom,  2  Ohio  Rep.  251. 

2  See  note  to  sec.  (7)  of  this  Chapter. 

8  Whether  the  words  "failing  to  make  renim,  making  false  return,"  etc.,  include 
returns  to  mesne  as  well  as  final  process,  is  not  specified.    But  Arom  a  construction 

?iTen  in  Powell  t.  Jonee,  12  Ohio  Rep.  35,  42,  to  uke  words  in  the  act  of  March  8, 
884,  Swan's  Stat,  of  1841,  p.  531,  it  would  seem  that  the  words  quoted  include  re- 
tsms  to  either  mesne  or  final  process. 
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10.  To  try  the  right  of  the  claimant  to  property  taken  in  ezecutioii, 
or  on  attachment; 

11.  To  act,  in  the  absence  of  the  probate  jndge,  in  the  trial  of  con- 
tested elections  of  justices  of  the  peace. 

Am  MMnded  Mid  (3.)  Sbo.  III.  That  no  honseholder  or  freeholder  resident  of  the 
io^im^eTr!^  county  shall  be  held  to  answer  any  summons  issued  against  him  by  a 
Af  to  pwtfot  nd-  justice  in  a  civil  matter,  in  any  township  of  such  county  other  than  the 
aunt  cFanother  q^q  where  he  shall  reside,  except  as  otherwise  provided  by  section  two 
t7»wiiMi,«feo.      of  this  act,  and  m  the  cases  following  :^ 

1.  Where  there  shall  be  no  justice^  of  the  peace  for  the  township  ib 
which  the  defendant  may  reside  ;  or, 

'  2.  Where  the  only  justice  residing  therein  is  interested  in  the  con- 
troversy; or, 

3.  Where  he  shall  be  related  as  father,  father-in-law,  son,  son-in- 
law,  brother,  broth«r-in-law,  guardian,  ward,  uncle,  nephew  or  cousin} 
to  either  of  the  parties,  and  there  is  no  justice  in  the  township  compe- 
tent to  try  the  cause. 

In  the  foregoing  excepted  cases  the  action  may  be  brought  before 
any  justice  of  an  adjoining  township  of  the  same  county,  and  the  jus- 
tice shall  state  on  his  docket  the  reason  of  his  taking  jurisdiction. 

4.  Where  the  summons  is  accompanied  with  an  order  to  attach  prop- 
erty, the  jurisdiction  shall  be  coextensive  with  the  county. 

5.  When  two  or  more  persons  shall  be  jointly  or  jointly  and  sever- 
ally bound  in  any  debt  or  cjmtract,  or  otherwise  jointly  liable  in  the 
same  action,  and  reside  in  diflerent  townships  of  the  same  county,  the 
plaintiff  may  commence  his  action  before  a  justice  of  the  township  in 
which  any  of  the  persons  liable  may  reside ;  except  that  in  joint  ac- 
tions against  the  makers  and  indorsers  of  notes,  due  bills,  or  bills  of 
exchange,  the  action  shall  be  commenced  in  the  township  where  one  of 
the  original  makers,  drawers  or  indorsers  reside,  and  if  it  be  claimed 
by  the  plaintiff  that  an  indorser  indorsed  the  note  or  bill  at  the  time  it 
was  made,  and  the  jurisdiction  depend  thereon,  before  the  justice  shall 
take  jurisdiction,  the  plaintiff,  or  some  person  for  him,  shall  file  an 
af&davit  setting  forth  the  fact. 

6.  In  cases  of  trespass  to  real  or  personal  property,  it  shall  be  law- 
ful to  bring  the  action  in  the  township  where  the  trespass  was  com- 
mitted, or  in  the  township  where  the  trespasser  or  any  one  of  several 
trespassers  reside. 

Am  MDMidkl  aad  (4.)  Sua  IV.  Under  the  restrictions  and  limitations  herein  provided,  jos- 
mS'^Mt^^  tices  of  the  peace  shall  have  exclusive  original  jurisdiction  of  any  sum  not 
A«  to'Mnoant. '     exceeding  one  hundred  dollars,'  and  concurrent  jurisdiction  with  the  court 

of  common  pleas,  in  any  sum  over  one  hundred  dollars  and  not  exceeding 

three  hundred  dollarR.^ 
Id      (5.)  Sec  V.     When  the  balance  claimed  to  be  due,  on  any  open  or  unset 

lSe«  note  to  leo.  (7)  of  this  Chapter. 
3  See  note  to  sec.  (7)  of  thii  Chapter. 

8  This  section  is  oonstitntlonal,  although  no  proTision  is  made  for  a  trial  by  ajiii> 
of  twelre  men,  of  actions  eommeneed  by  yirtne  of  the  extended  jurisdiction  it  confers. 
IforUm  T.  MeUatry,  8  Ohio  St.  Rep.  206.    See  note  to  sec.  f  76)  of  this  Chapter. 

The  seTcnth  section  of  the  wateroraft  act,  of  February  20, 1840— eee  ComcoK  Cai- 
BXias,  sec.  (7)— 4>rovides  that  ''justices  of  the  peace,  within  their  townships,  shall  haTe 
jurisdiction  under  this  act,  when  the  amount  claimed  shall  not  exceed  one  hundred 
dollars,  and  shall  proceed,  as  near  as  may  be,  according  to  the  rules  prescribed  hereiB 
for  the  other  courts."  In  the  case  of  The  Canal  Boat  Bouaakmic,  7  Ohio  St.  Rep.  261, 
it  was  held  that  this  section  was  not,  by  implication,  affected  or  repealed  by  the  sec- 
tion to  which  this  note  is  appended ;  but  was  in  full  force ;  and  that  by  it,  the  juris- 
diction of  justices  of  the  peace,  in  cases  under  the  watercraft  act,  was  limited  to  one 
hundred  dollars.  The  ground  of  the  decision  is,  that  the  watercraft  act  directs  a  spa- 
oial  proceeding,  and  a  peculiar  remedy,  and  itself  confers  and  limits  jurisdioUoB  j 
while  the  justices'  code  relates  to  general  jurisdiction  and  praotioe. 
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tied  account,  or  on  any  bill,  note,  or  bond,  shall  be  less  than  three  hundred  took  eflbet  iCur  l| 
dollars,  the  par^  by  whom  such  balance  shall  be  claimed,  may  commence  ^^^^' 
his  action  therefor  before  a  justice  of  the  peace,  who  shall  have  power,  and 
he  is  hereby  authorized  to  hear  and  determine  the  matters  in  controTersy, 
without  regard  to  the  original  account  or  contract,  and  he  may  render  judg- 
ment for  anjr  balance  found  due  not  exceeding  three  hundred  dollars ;  and 
if  any  plaintiff  appeal  from  a  judgment  entered  in  his  favor  for  such  balance, 
and  shall  recover  judgment  for  a  sum  greater  than  three  hundred  dollars,  be- 
sides interest  and  costs,  he  shall  not  recover  costs  on  appeal 

(6.)  Seo.  YI.  In  actioDB  founded  upon  an  undertaking,  given  in 
pursuance  of  law  in  any  ciyil  proceeding  pending  before  a  justice,  sucb 
justice  or  his  svoceesor  in  office,  shall  nave  jurisdiction  coextensive 
with  his  county,  and  where  the  sum  due  or  demanded  on  such  under- 
taking exceeds  one  hundred  dollars,  ^e  jurisdiction  shall  be  concurrent 
with  the  court  of  common  pleas  of  ihe  proper  county. 

(7.)  8Ba  VII.    If  any  debtor  shall  appear  before  a  justice  of  the  peace,  ^■SJ^^"^ 
without  process,  and  confess  thf^  he  is  indebted  to  another,  it  shall  be  law-  isMfsfv.^. 
fnl  for  such  justice,  on  the  application  of  the  creditor,  to  render  judgment  Ooofct^of 
on  such  confession  against  tne  debtor,  for  any  sum  not  exceeding  three  i^^^f^^^M 
hundred  dollarai 

(8.)  Sbo.  VIII.  Whenever  the  office  of  coroner  shall  beccAe  va-  ISZJSSS^,  ^ 
cant,  in  any  county,  by  death,  resignation,  expiration  of  the  term  of 
office,  or  otnerwise,  or  where  the  coroner  shall  be  absent  from  the  county, 
or  unable  from  sickness  or  other  cause  to  discharge  the  duties  of  his 
office,  or  shall  reside  more  than  ten  miles  distant  from  the  place  where 
the  dead  body  of  any  person  supposed  to  have  come  to  his  or  her  death 
by  yiolence  or  casualty,  may  be  fbund,  any  justice  of  the  peace  of  the 
county  shall  be  vested  with  all  the  powers,  and  shall  perform  all  and 
singular  the  duties  appertaining  to  the  office  of  coroner,  so  far  as  it  re- 
spects the  power  and  duty  of  a  coroner  to  hold  inquisitions  over  any 
dead  body  found  as  aforesaid.  And  when  acting  in  the  capacity  of  a 
coroner,  every  such  justice  shall  be  entitled  to  the  same  fees  as  are  or 
may  be  allowed  by  law  to  coroners  in  such  cases. 

{9.)  Seo.  IX.    Justices  shall  have  jurisdiction  in  actions  for  tres* 


1  The  first  Boction  of  the  act  of  1831  (Swan'i  Stat  of  1841,  p.  505),  provided: 

**  That  the  jnriidictioii  of  joBtioei  of  the  peace,  in  civil  oases,  shall,  unless  other- 
wise directed  by  law,  be  limited  to  the  townships  wherein  they  may  have  been  eleoted, 
and  where  they  shall  reside. 

"  2.  They  shall  have  cognizance,  under  the  restrictions  and  limitations  hereinafter 
provided,  of  any  sum  not  exceeding  one  hundred  dollan. 

"  3.  But  if,  however,  any  debtor  shall  appear  before  a  justice  of  the  peace,  without 
process,  and  confess  that  he  is  indebted  to  another,  it  shall  be  lawful  for  such  justice, 
on  the  application  of  the  creditor,  to  render  judgment,  on  such  confession,  against 
the  debtor,  for  any  sum  not  exceeding  two  hundred  dollars." 

By  the  twelfth  section  of  the  same  act  it  is  provided,  with  certain  exceptions,  that 
no  person  who  is  a  householder  or  freeholder,  resident  of  a  county,  shall  be  held  to 
uiswer  an  action  before  a  justice  of  the  peace  in  any  other  township  of  the  county 
than  that  in  which  he  shaU  reside. 

In  view  of  these  provisions,  it  was  held,  in  MeLeary  v.  MeLaim,  2  Ohio  St.  Bep.  870, 
871,  that  the  jurisdiction  of  a  justice  of  the  peace  was  limited,  both  as  to  the  amount 
of  his  judgments,  whether  rendered  upon  trial  or  confession,  and  limited  also  in  its 
territorial  extent.  In  the  same  case  it  is  further  held  that  the  legislature,  in  adopting 
these  provisions,  did  not  intend  to  extend  the  jurisdiction  of  justices  beyond  the  sum 
of  one  hundred  dollars,  except  in  cases  where  a  debtor  should  appear  in  person,  be- 
fore the  justice,  and  waiving  process,  confess  the  debt  preferred  against  him.  And 
that,  except  upon  such  personal  appearance,  waiver  and  confession  of  the  deltor, 
jurisdiction  could  only  be  acquired  oy  the  issuing  and  service  of  process.  That  Uio 
appearance  of  an  agent  or  attorney  under  warrant,  was  insufficient;  that  the  juris- 
diction of  a  justice  of  the  peace  could  not,  over  any  subject  matter,  be  derived  from 
a  warrant  of  attorney. 

The  provisions  In  the  present  act,  corresponding  to  those  above  noted,  are  the  pro- 
visions of  sections  (1),  (3)  and  (4)  of  this  Chapter,  and  section  (7)  to  which  this  nota 
Is  appended. 
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JnriidiAfciMiiA      pass  on  real  estate,^  where  the  damages  demanded'  for  such  trespaae 
^"'f*^-  shall  not  exceed  one  hundred  dollars,  and  no  claim  of  title  to  such  real 

estate  set  up  by  the  defendant,  shall  take  away  or  affect  the  jurisdiction 

hereby  given.* 
oiMf  In  which      (10^  Sec.  X.    Justices  shall  not  have  oogniEanoe  of  any  action: 
£2eu<m!  ^  1-  To  recover  damages  for  an  assault,  or  assault  and  battery;  or, 

2.  In  any  action  for  malicious  prosecution;  or, 

3.  In  actions  against  justices  of  the  peace,  or  other  officers*  for 
misconduct  in  office,  except  in  the  cases  provided  for  in  this  act;  or, 

4.  In  actions  for  slander,  verbal  or  wntten ;  or, 

5.  In  actions  on  contracts  for  real  estate;^  or, 

6.  In  actions  in  which  the  title  to  real  estate  is  sought  to  be  recov* 
ered,  or  may  be  drawn  in  question,  except  actions  of  trespass  on  real 
estate,  which  are  provided  tor  in  this  act.* 

1 A  plaintiff  can  not  maintain  an  action  of  treipasa  withoot  showing  an  aotnal  poc- 
Maalon  In  himself  at  the  time  the  trespass  oomplained  of  was  committed.  Beagt  t. 
Thomp$<m,  2  Ohio  Bep.  05,  which  was  an  action  of  trespass  for  the  crops,  brought  bj 
a  purchaser  at  sheriff's  sale ;  and  the  plaintiff  failed,  because  he  haa  not  obtained 
potsesim  by  ejectment. 

The  action  can  not  be  maintained  by  the  landlord,  for  a  wrong  done  by  a  stranger, 
while  the  tenant  has  the  actual  possession.    MiUer  t.  FuHim,  4  Ohio  Rep.  433. 

Where  the  rightful  owner  is  dispossessed  of  lands,  and  kept  out  of  possession,  he 
•an  nojt  maintain  trespass  for  wrongs  while  thus  out  of  possession,  and  bis  action  for 
the  original  tre^iass  may  be  barred  by  the  statute  of  limitations.  Bawkmd  t.  £am^ 
land,  8  Ohio  Rep.  40. 

If  one  enter  upon  the  land  of  another  hj  virtue  of  a  parol  license  giTcn  for  a  oon- 
•ideration  paid,  and  erect  flxtares,  trespass  will  lie  against  the  owner  of  the  land  for 
destroying  them.  A  parol  license,  executed,  is  irrevocable.  A  license  to  erect  fix* 
tures  upon  the  land  of  another,  executed,  gives  the  right  of  possession  to  control, 
repair  and  protect  the  fixtures  against  the  owner  of  the  fee.  Wtlmm  ▼.  Ckalfcmt,  15 
Ohio  Rep.  248. 

Under  the  105th  secUon  of  the  act  of  1841,  Swan's  Stat,  of  1841,  ]».  525,  and  whidi 
was  almost  identical  in  language,  and  quite  identical  in  substance  with  the  section  to 
which  this  note  is  appended,  it  was  held,  in  Harringkm  t.  Heath,  15  Ohio  Rep.  48S, 
and  Caldwtll  t.  Dkiuhee,  15  Ohio  Rep.  488,  that  a  justloe  of  the  peace  had  no  jurk* 
diction  over  iiguries  to  real  estate  resulting  from  nuisances.  Thus  confirming  liiekol 
T.  Patt^non,  4  Ohio  Rep.  200,  and  overruling  McuiOer  t.  Fhwen,  7  Ohio  Rep.,  pt.  2, 
280. 

It  was  further  held,  in  HarrikgUm  T.  HwUh,  that  where  an  action  for  a  nuisanee 
was  commenced  before  a  justice,  and  appealed  to  the  common  pleas,  and  issue  was 
there  joined  by  declaration  and  plea,  it  was  too  late  to  ol^ect  that  the  justice  had  no 
Jurisdiction,  but  that  the  court  of  common  pleas  might  proceed  to  trial  and  judg- 
ment ;  that  the  proceedings  of  the  justice  were  wholly  tokI,  and  that  the  ease  stood 
in  the  common  pleas  as  though  issue  had  been  joined  without  process,  and  that  the 
costs  before  the  justice  should  not  be  taxed. 

A  court  having  no  jurisdiction  of  a  case  can  onlr  strike  the  same  from  its  docket, 
and  can  give  no  judgment  whatever  for  costs.  Wmpoii  v.  HoUman,  2  Ohio  Rep.  254; 
Nichol  V.  PatUrtom,  4  Ohio  Rep.  200;  NorUm  v.  McLmxry,  8  Ohio  St.  Rep.  205. 

tSee  note  to  section  (652)  of  the  Codb. 

SSee  note  at  the  end  of  the  next  section. 

4  «  Or  other  officers."    This  includes  postmasters.    Fmrd  v.  Pmrkmr,  4  Ohio  St  Rep. 

ft  Under  a  like  provision  in  the  act  of  1881,  Swan's  Stat,  of  1841,  p.  525,  it  was  held, 
In  Brxdyman9  v.  Vfe&,  18  Ohio  R^.  48,  that,  although  justices  of  the  peace  had  no 
jurisdiction  in  actions  on  real  oontracts,  or  in  actions  in  which  the  title  to  land  was 
drawn  in  anestion,  yet,  that  where  it  was  nnnecessaiy  for  the  plaintiff,  in  the  first  in- 
stance, to  introduce  proof  of  title  in  order  to  make  out  his  cause  of  action,  the  jus- 
tice had  jurisdiction,  and  that  the  defendant  eould  not,  by  introducing  proof  of  title, 
take  away  the  jurisdiction. 

In  the  same  case  it  was  ftirther  held  that  contracts  to  clear  land,  to  repair  tene- 
ments, to  build  a  house,  to  leave  land  in  good  tenantable  repair,  to  pay  rent,  and  the 
like,  were  not  real  contracts  within  the  meaning  of  the  statute,  so  as  to  oust  the  ju- 
risdiction of  justices  of  the  peace. 

In  the  case  of  Nickol  v.  Fatterwn,  4  Ohio  Rep.  200,  which  was  an  action  on  the 
ease,  for  a  nuisance,  in  causing  the  water  to  fiow  back  on  the  nlaintiff 's  land,  by  a 
mill  dam,  the  court  comment  on  the  words,  "actions  in  which  tne  title  to  lands  and 
tenements  may  be  drawn  in  question,"  as  follows :    "  In  this  action,  for  overflowing 
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ARTICLE  IL 

^1*  THE  COMMBNOBMBNT  OF  gUTTS,  SEBTIOB  AND  BETXTBN  OF  PBOOSaS,, 
AND  PBOGSIDINQB  IN  AB&E8T  AND  ATTA<;JHMENT. 

(11.)  Seo.  XI.  Actions  before  justices  of  the  peace  are  commenced  How 
by  summons,  or  by  the  appearance  and  agreement  of  the  parties  with- 
out  summons.  In  the  former  the  action  is  deemed  commenced  upon 
delivery  of  the  writ  to  the  constable  to  be  served,  and  he  shall  note 
thereon  the  time  of  receiving  the  same.  In  the  latter  case,  the  action 
is  deemed  commenced  at  the  time  of  docketing  the  case. 

(12.)  Seo.  XII.    When  a  guardian  to  the  suit  is  necessary,  he  must  when 
be  appointed  by  the  justice  as  follows:  ^3SSL 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made  before 
the  summons  is  issued,  upon  the  application  of  the  infant,  if  he  be  of 
the  age'  of  fourteen  years  or  upward;  if  under  that  age,  upon  the  appli- 
cation of  some  friend. 

The  consent  in  writing  of  the  guardian  to  be  appointed,  and  to  be 
responsible  fbr  costs  if  he  fail  in  the  action,  must  be  filed  with  die 
justice. 

2.  If  the  infknt  be  defendant,  the  guardian  must  be  appointed  be- 
fore trial.  It  is  the  right  of  the  infant  to  nominate  his  own  guardian, 
if  the  infant  be  over  fourteen  years  of  age,  and  the  proposed  guardian 
be  present  and  consent  in  writing  to  be  appointed.  Otherwise,  the  jus- 
tice may  appoint  any  suitable  person  who  gives  such  consent. 

(13.^  Seo.  XIII.  The  style  of  the  summons  shall  be,  "The  State  Thenms 
of  Ohio,  — ~-  county:"  it  shall  be  dated  the  day  it  is  i^ued,  signed 
by  the  justice  issuing  the  same,  directed  to  the  constable  of  the  prapor 
township  (except  in  case  a  person  be  deputed  to  serve  it,  in  whicn  ease 
it  shall  be  directed  to  such  person),  must  contain  the  name  or  names  of 
the  defendant  or  defendants,  if  known ;  if  unknown,  give  a  deseriptioii 
of  him  or  them,  and  command  the  (^oer  or  person  serving  the  same  U> 
summon  the  defendant  or  defendants  to  appear  before  such  justice  at 
his  office  in township,  at  a  time  specified  therein,  and  must  de- 
scribe the  plaintiff's  cause  of  action  in  such  general  terms  as  to  apprise 
the  defendant  of  the  nature  of  the  claim  aeainst  him;  and  there  shall 
be  indorsed  on  the  writ  the  amount  for  which  the  plaintiff  will  take 
judgment  if  the  di^ndant  fail  to  appear.  If  the  defendant  fail  to  ap- 
pear, judgment  shall  not  be  render^  lor  a  larger  amount  and  the  oosts^ 

(14.)  DEO.  XIY,    The  summons  must  be  returnable  not  more  than.  ngMpviM 
twelve  days  from  its  date,  and  must,  unless  aoeompanied  with  an  order  turn  day 
to  arrest,  be  served  at  least  three  days  before  the  time  of  appearance^  *^' 
as  follows: 

1.  By  deliverii^  a  copy  of  the  summons  with  the  indorsemeni 
thereon  (certified  by  the  constable,  or  person  serving  the  same,  to  be  a 
true  copy),  to  tiie  def^Nulant,  or  leaving  the  same  at  hia  usual  plaoe  <tf 
residence. 

tbe  plaintiff's  land,  a  mere  naked  possesston,  a  title  of  the  lowest  and  moit  impeifeot 
degree,  bat  nevertheless  a  title,  is  neoessary  to  enable  the  plaintiff  to  support  it.  Tha 
word  '  title/  in  the  statute,  must  be  taken  in  its  legal  technical  sense,  and  if  so,  a 
Baked  possession  mast  be  admitted  to  be  comprehended  in  the  term.  It  has  been 
iaggested,  in  favor  of  a  justice's  jarisdiotion  over  this  and  other  similar  actions,  that 
althoagh  it  is  necessary  to  set  oat  the  title  of  the  plaintiff,  in  the  declaration,  jet, 
mitil  the  pleadings  disclose  a  question  oonoembig  it,  the  jurisdiction  of  those  inierior 
courts  is  not  ousted  by  the  statute.  If  this  was  the  true  criterion,  it  would  be  within 
the  power  of  the  defendant,  at  anj  time,  to  preserre  or  destroj  the  jurisdiotion  oC 
the  eoort." 
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2«  An  acknowledgment  on  the  back  of  the  summons,  or  the  volun- 
tary appearance  of  a  defendant,  is  equiyalent  to  service. 

(15.^  Seo.  XV.  a  summons  against  a  corporation  may  be  served 
upon  tne  president,  mayor,  chairman  of  the  board  of  directors  or  trus- 
tees, or  other  chief  officer;  or,  if  ita  chief  officer  is  not  found  in  the 
county,  upon  its  cashier,  treasurer,  secretary,  clerk,  or  managing  agent; 
or,  if  none  of  the  aforesaid  officers  can  be  found,  by  a  copy  left  at  the 
office,  or  usual  place  of  business  of  such  corporation,  with  the  person 
having  charge  thereof. 

(16.)  Seo.  XYI.  Where  the  defendant  is  an  incorporated  insur- 
ance companv,  and  the  action  is  brought  in  a  countv  in  which  there  is 
an  agency  thereof,  the  service  may  be  'upon  the  chief  officer  of  such 
agency. 

(17.)  Sko.  XVII.  Where  the  defendant  is  a  foreign  corporation, 
having  a  managing  agent  in  this  state,  the  service  may  be  upon  such 
agent. 

riS.)  Seo.  XYin.  When  the  defendant  is  a  minor  under  the  age 
of  lourteen  years,  the  service  must  be  upon  him  and  upon  his  guardian, 
or  father;  or,  if  neither  of  these  can  be  found,  then  upon  his  mother, 
or  the  person  having  the  care  or  control  of  the  infant,  or  with  whom  he 
lives.  If  neither  of  these  can  be  found,  or  if  the  minor  be  more  than 
fourteen  years  of  age,  service  on  him  alone  shall  be  sufficient.  The 
manner  of  service  may  be  the  same  as  in  the  case  of  adults. 


— OBminon. 


APPEARANOS. 

Appetniiet.  (19.)  Seo.  XIX.    The  parties  are  entitled  to  one  hour  in  which  to 

appear,  after  the  time  mentioned  in  the  summons  for  appearance,  but 
are  not  bound  to  remain  longer  than  that  time,  unless  both  parties  have 
appeared,  and  the  justice  being  present,  b  engaged  in  the  trial  of  an- 
other cause.  In  such  case,  the  justice  may  postpone  the  time  of  ap- 
pearance until  the  close  of  such  trial. 


For  wb«t  et»ni 
order  of  amttit- 
faed»  and  th»  «ffl* 
UrlU 


ARREST  BErORE  JUBQMENT. 

^20.)  Seo.  XX.  An  order  for  the  arrest  of  the  defendant  in  a  civil 
action,  shall  be  made  by  the  justice  of  the  peace  before  whom  the  same 
is  brought,  when  there  is  filed  in  his  office  an  affidavit  of  the  plaintiff, 
his  authorized  agent  or  attorney,  made  before  any  person  authorized  by 
law  to  administer  oaths,  stating  the  nature  of  the  plaintiff's  claim,  that 
it  is  just,  the  amount  thereof  as  near  as  may  be,  and  establishing  one  or 
more  of  the  following  particulars: 

1.  That  the  defendant  has  removed  or  begun  to  remove  any  of  his 
proper^  out  of  the  county  with  intent  to  defraud  his  creditors; 

2.  That  the  defendant  has  begun  to  convert  his  property  or  any  part 
thereof  into  money  for  the  purpose  of  defrauding  his  creditors; 

3.  That  he  has  property  or  rights  in  action  which  he  fraudulently 
conceals; 

4.  That  he  has  assigned,  removed  or  disposed  of,  or  has  begun  to 
assign,  remove  or  dispose  of  his  property,  or  any  part  thereof,  with  in- 
tent to  defraud  his  creditors; 

5.  That  the  defendant  fraudulently  contracted  the  debt  or  incurred 
the  obligation  for  which  suit  is  about  to  be  brought 

The  t^davit  shall  also  contain  a  statement  of  the  facts  claimed  to 
justify  the  belief  in  the  existence  of  one  or  more  of  the  above  par- 
ticulars. 
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(21.)  Sbo.  XXI.     The  order  of  arrest  may  be  made  to  accompany 
the  summons,  or  at  any  time  afterward  before  judgment. 

(22.)  Sec.  XXII.  The  order  of  arrest  shall  not  be  issued  by  a  jus-  ^jjg^*^^ 
tice  of  the  peace  until  there  has  been  executed  by  the  plaintiff,  if  a  res-  ^ 
ident  freeholder  of  the  township  where  suit  is  brought,  otherwise  by 
one  or  more  sufficient  sureties  of  the  plaintiff,  a  written  undertaking,  to 
the  effect,  that  the  plaintiff  shall  pay  the  defendant  all  damages  which 
he  may  sustain  by  reason  of  the  arrest,  if  the  order  be  wrongfully  ob- 
tained, not  exceeding  double  the  amount  of  the  plaintiff's  claim,  stated 
in  the  affidavit. 

(23.)  Seo.  XXin.    The  order  of  arrest  shall  be  addressed  and  de-  Ord«r 


livered,  with  a  copy  of  the  affidavit,  to  a  constable  of  the  proper  town-  I^  to^wimn^ 
ship ;  it  shall  state  the  names  of  the  parties,  the  amount  of  the  plaintiff's  utvtmL 
claim  specified  in  the  affidavit,  be  signed  by  the  justice  of  the  peace  is- 
suing it,  and  shall  require  the  constable  to  arrest  the  defendant  and 
bring  him  forthwith  before  said  justice. 

(24.)  Sec.  XXIY .  The  officer  receiving  said  order,  shall  execute  The  amet. 
the  same  by  forthwith  arresting  the  defendant  and  delivering  to  him  a 
copy  thereof,  and  of  the  affidavit;  and  the  defendant  so  arrested,  unless 
the  claim  of  the  plaintiff  specified  in  the  affidavit  and  coste  of  suit  are 
paid,  or  unless  discharged  from  custody  by  order  of  the  plaintiff,  shall 
be  taken  by  such  constable  forthwith  bBfore  the  justice  of  the  peace  by 
whom  saia  order  of  arrest  was  issued ;  and  kept  in  custody  until  dis- 
charged by  law.* 

(25.)  Saa  XXY.    Upon  the  return  of  said  order  of  arrest,  executed  in  Asamandcd 
pursuance  of  the  preceding  section,  the  trial  of  said  cause  shall  proceed,  tMkeflb<lMMi! 
unless  for  j^ood  cause  shown,  upon  the  application  of  either  party,  or  at  the  1868;  66  TTfittai! 
instance  or  the  justice  himself,  the  same  shall  be  continued  for  any  period,  jJl^^^jj-     „u-_ 
as  is  provided  for  in  other  oases  before  justices  of  the  peace;  and  when  the  txrmL    ^ 
trial  of  said  cause  is  continued  for  any  period,  the  defendant,  upon  exe- 
cuting with  one  or  more  sufficient  sureties,  a  written  undertaking  to  the 
plaintiff  in  the  premises,  and  to  the  acceptance  of  the  justice,  to  the  effect 
that  if  judgment  shall  be  rendered  in  the  action  against  the  defendant,  he 
will  render  himself  amenable  to  the  process  of  the  court  thereon,  shall  be 
discharged  from  custody :  Provided,  nowever,  that  in  no  case  shall  the  de- 
fendant be  detained  in  the  custody  of  the  officer  when  said  continuance  has 
been  for  more  than  forty-eight  hours,  unless  said  continuance  has  been  made 
at  the  instance  or  with  the  consent  of  the  defendant  himself 

ARREST  AFTER  JUDGMENT. 

^26.)  Sbo.  XXVI.     On  the  judgment  against  the  defendant,  in  any  Jj^'JJ^  ^Jjjj 
civil  suit  before  a  justice  of  the  peace,  when  the  defendant  is  in  the  cus-  judgmmt. 
tody  of  the  officer,  as  hereinbefore  provided  for,  or  if,  after  judgment 
aeainst  him,  there  is  filed  in  the  office  of  such  justice  an  affidavit  of  the*  '^  •«<>»▼«*- 
plaintiff,  his  authorized  agent  or  attorney,  made  before  any  person  com- 
petent to  administer  an  oath,  stating  the  amount  of  said  judgment  re- 
maining unpaid,  and  establishing  one  or  more  of  the. particulars  men- 
tioned in  section  twenty,  said  justice  of  the  peace  shall,  unless  otherwiso 
ordered  by  the  plaintiff,  issue  an  execution,  and  accompany  the  same 
with  an  order  for  the  arrest  of  the  defendant. 

r27.)  Sec.  XXYII.  Said  order  of  arrest  shall  be  addressed  and  The  aider  ot  aiw 
delivered,  with  a  copy  of  the  affidavit,  to  the  constable  having  said  ex-  '^^ 
ecution,  and  shall  state  the  names  of  the  parties,  be  signed  by  the  jus- 
tice issuing  it,  and  state  the  amount  of  the  judgment  and  costs  unpaid, 
and  shall  require  the  officer,  in  case  the  same  shall  not  be  paid,  or  an 
amount  of  property  of  the  defendant  whereon  to  levy  execution  suffi- 
cient to  satisfy  the  same,  can  not  be  found  in  his  township,  to  arrest  the 
defendant)  if  not  already  in  the  custody  of  the  officer,  and  deliver  him 
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to  the  sheriff  of  the  proper  coantj,  to  be  committed  by  bim  to  the  jail 
of  the  county,  and  kept  in  cnstodj  until  diachargod  by  law:  Provided, 
however,  that  no  such  order  of  arreat  shall  be  issuod  until  the  under- 
taking required  by  the  twenty-second  section  of  ihis  aot  shall  have  bam 
executed. 


ATTAOHlCEIfT. 


Affidarit  tor  afe- 


(28.)  Seo.  XXYIIL  The  plaintiff  shall  have  an  order  of  attach- 
ment  against  the  property  of  the  defendant  in  a  eivil  action  before  a 
justice  of  the  peace  for  the  recovery  of  money,  before  or  after  the  com- 
mencement thereof,  when  there  is  nled  in  his  office  an  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  showing  the  nature  of  the  plaintiff's 
claim,  that  it  is  just^  the  amount  which  the  affiant  believes  the  plaintiff 
ought  to  recover,  and  the  existence  of  some  one  or  more  of  tha  follow* 
ing  parlioulaxs:^ 

1.  That  the  defendant  or  one  of  the  several  defendants  is  a  Ibreigs 
corporation,  or  is  a  nonresident  of  the  county;  or, 

2.  Has  absconded  with  intent  to  deiraud  lus  creditors;'  or, 

3.  Has  left  the  county  of  his  reeidence  to  avoid  the  serviee  of  a 
summons;  or, 

4.  So  eonoeals  himself  that  a  summons  can  not  be  served  upon 
him;  or, 

6.  Is  about  to  remove  his  property  or  a  part  th^eof  out  of  the 
county,  with  the  intent  to  defraud  his  creditors;  or, 

6.  Is  about  to  convert  his  property  or  a  part  thereof  into  money, 
for  the  purpose  of  placing  it  beyond  the  reach  of  his  creditors;  or, 

7.  Has  property  or  rights  in  action  which  he  conceals ;  or, 

8.  Has  assigned,  removed  or  disposed  of,  or  is  about  to  dispose  of 
his  property  or  a  part  thereof,  with  intent  to  defraud  his  creditors;  or, 

9.  Fraudulently  contracted  the  debt  or  incurred  the  obligation  for 
which  suit  is  about  to  be,  or  has  been  brought.  When  the  defendant 
is  a  foreign  corporation,  or  a  nonresident  of  uie  county,  the  attachment 
shall  not  be  granted,  unless  the  claim  is  for  a  debt  or  demand  arising 
upon  contract,  judgment  or  decree,  a 

(29.)  Sbo.  XXIX.    When  the  ground  of  attachment  is,  that  the 

wiuA  nndertok-  defendant  is  a  foreign  corporation,  or  a  nonresident  of  the  county,  the 

M?«adttt*«mdil  Order  of  attachment  may  be  issued  without  an  undertaking,  but  in  all 

tion.  other  cases,  the  order  of  attachment  shall  not  be  issued  by  the  justice 

until  there  has  been  executed  in  his  office,  by  one  or  more  sufficient 

sureties  of  the  plaintiff,  to  be  approved  by  the  justice,  an  undertaking, 

not  exceeding  double  the  amount  of  the  plaint^ 's  claim,  to  the  effect, 

that  the  plaintiff  shall  pay  the  defendant  all  damages  which  he  mav 

sustain  by  reason  of  the  attachment,  if  the  order  be  wrongfully  obtainea. 

(30.)  Sec.  XXX.    The  order  of  attachment  may  be  made  to  aecom- 

The  iBniing,  d»-  pany  tne  summons,  or  at  any  time  afterward,  before  judgment ;  it  shall 

mi^  ottht^  ^^  addressed  and  delivered  to  any  constable  of  the  proper  township,  and 

tachment.  shall  require  him  to  attach^  the  goods,  chattels,  stocks,  or  interests  in 


iSee  note  to  tooUon  (192)  of  the  Code,  ai  to  tho  Uikbility  of  the  plaintiff  for  improp- 
erly procuring  an  attachment. 

Sin  1826  it  waa  held  that  an  attachment,  isined  by  a  jnitioe  of  the  peaee,  npon  an 
affidayit  that  the  defendant  had  absconded,  to  the  ii^nry  of  his  creditors,  might  be 
set  aside  on  eertiorarif  upon  an  assignment  and  proof  of  the  fact,  by  the  defendant* 
that  he  had  not  abseonded  as  was  arerred  in  the  affldarit,  but  was,  when  tho  writ 
issued,  and  from  that  time  until  the  rendition  of  the  judgment,  a  resident  ef  aad 
within  the  county.    MartahoriM  y.  WUmm,  2  Ohio  Rep.  27. 

SIf  aa  ofloer  seiae  property  on  an  attachment,  issued  without  aildaTit,  his  pQUU 
(a)  Bepeatod.   Supplied.  Sap.  420. 
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Btocks^  rights,  credits,  moneys  and  effecte  of  the  defendant  in  his  conntj, 
not  exempt  by  law  fVom  bemg  applied  to  the  payment  of  the  plaintiff's 
claim,  or  so  much  thereof  as  will  satisfy  the  plaintiff's  claim,  to  be  stated 
in  the  order  as  in  the  affidavit,  and  the  probable  costs  of  the  action,  not 
exceeding  fifly  dollars. 

(31.)   Sec.   XXXI.    The  return  day  of  the  order  of  attachment,  Brtomdaj. 
when  issued  at  the  commencement  of  the  action,  shall  be  the  same  as 
that  of  the  summons ;  when  issued  afterward,  it  shall  be  executed  and 
returned  forthwith. 

(32.)  Sec.  XXXII.  When  there  are  several  orders  of  attachment  How  i 
against  the  same  defendant,  in  the  hands  of  the  same  officer,  they  shall  •»**'»***• 
be  executed  in  the  order  in  which  they  were  received  by  said  officer;  he 
shall  go  to  the  place  where  the  defendant's  property^  may  be  found, 
and  there,  in  the  presence  of  two  credible  persons,  declare  that  by  virtue 
of  said  order,  he  attaches  said  propertjr  at  the  suit  at  such  plaintiff;  and 
the  officer^'with  two  householders  of  the  county,  who  shall  be  first  sworn 
or  affirmed  by  the  officer,  shall  make  a  true  inventory  imd  appraisement 
of  all  property  attached,  which  shall  be  signed  by  the  officer  and  said 
householders,  and  returned  with  the  order ;  when  the  property  can  be 
come  at,  he  shall  take  the  same  into  his  custody,  and  hold  it  subject  to 
the  order  of  the  justice. 

(33.)  Seo.  XXXIII.  The  constable  shall  deliver  the  property  at-  Bow  property  dii- 
tached  to  the  person  in  whose  possession  it  was  found,  upon  the  execu-  SSSSfnt^*^  *** 
tion  by  such  person,  in  the  presence  of  the  constable,  [of]  an  under- 
taking of  the  plaintiff,  with  one  or  more  sufficient  sureties  resident  in 
the  county,  to  the  effect  that  the  parties  to  the  same  are  bound,  in 
double  the  appraised  value  thereof,  that  the  property  or  its  appraised 
value  in  money  shall  be  forthcoming  to  answer  the  judgment  of  the 
court  in  the  action ;  but  if  it  shall  appear  to  the  court  that  any  part  of 
said  property  has  been  lost  or  destroyed  by  unavoidable  accident,  the 
value  thereof  shall  be  remitted  to  the  person  or  persons  so  bound. 

(34.)  Seo.  XXXIY.    Different  attachments  of  the  same  property  invsntMsr  vImi 
may  be  made,  and  one  inventory  and  appraisement  shall  be  sufficient  *^  *"  ■""•  •*" 
The  lien  of  the  attachments  shall  be  in  the  order  in  which  they  are 
served,  and  the  subsequent  attachments  shall  be  served  on  the  property^ 
as  in  the  hands  of  the  officer,  and  subject  to  the  prior  attachments^ 
The  justice,  who  issued  the  attachment  having  the  priority  of  lien^  Prtodtj  in  rack 
shall  determine  all  questions  as  to  the  priority  of  liens  on  the  property  ^'^^ 
attached. 

(35.^  Seo.  XXXV.    If  the  order  of  attachment  is  made  to  aeeom-  52JL*"iSl)SSI 
pany  tne  summons,  a  copy  thereof  and  the  summons  shall  be  served  led   wtth^nml 
upon  the  defendant  in  the  usual  manner  for  the  service  of  a  smnmons,  ™^^* 
if  the  same  can  be  done  within  the  county;  and  when  any  property  of 
the  defendant  has  been  taken  under  the  order  of  attachment>  and  it  shall 

lion  is  lawful,  for  be  was  bound  to  look  only  to  the  face  of  bis  wrH.    The  plaintifF  in 
attaobmont  may  be  liable,  in  snob  case,  to  an  action  if  be  direetcMi  tbi»  attaohment  to 
issne;  but  bas  not  oonstrnotlYe  possession  of  the  property.    Boifati,  v^StotUentMrak,  T 
Ohio  Rep.  (pt.  2),  133. 
See  note  to  sec  (101)  of  this  Chapter,  and  post  p.  1307. 

1  In  1844,  in  Pelton  r.  Platner,  13  Ohio  Rep.  200,  210,  the  ooart»  in  passing  Upton  the 
▼alidity  of  attachment  proceedings  before  a  justice  of  the  peace  in  Midtilgan,  heM  it 
to  be  the  law  in  Ohio,  at  that  time,  that  before  jurisdiotkMi  in,  snob  proceedings  oould 
be  acquired  by  senrioe  upon  property,  so  as  to  authorise  the  rvidition  of  a  valid 
Judgment  against  the  defendant  in  attachment,  his  property  must  hare  been  attached; 
and  that  the  oflScer's  return  should  show  such  to  have  been  the  fact;  that  it  was  not 
mffloient  for  the  return  to  show  merely  that  the  attachment  had  been  serred  upon 
•ertain  property  named,  without  showing  that  tuidv  property  was  that  of  the  defend^ 
ant  in  attachment. 
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Pwowdtoii  if      i^p«ar  tbat  th«  sumnKma  iasaed  in  tke  aotion  ham  Mt  bwn,  and  c«b  not 
Sf^IS^^^      be  served  on  the  defendant  in  the  connt^,  in  tb«  manner  prescribed  bf 
law,  the  justice  of  the  peace  shall  continne  the  cause  fbr  a  period  not 
less  than  f<»rty,  nor  more  than  sixty  days:     Wherenpon  the  plain- 
tiff shall  proceed  for  three  consecutive  weeks  to  publish,  in  some  newi« 
paper  printed  in  the  county,  or  if  none  be  printed  therein,  then  in  some 
newspaper  of  general  circulation  in  said  county,  a  notice,  stating  the 
names  of  the  parties,  the  time  when,  by  what  justice  «f  the  peace,  and 
for  what  sum  said  order  was  issued,  and  shall  make  proof  of  such  publi* 
oation  to  the  justice;  and  Uieraupon  said  action  shall  be  proceeded  with, 
the  same  as  if  said  summons  had  been  duly  served. 
WhMpropertjto      (36.)  Sso.  XXXYI.    When  the  cause  b  oontinued  as  proivided  for 
bc^id  imiDedi.  -^  ^^^  preceding  section,  and  it  shaU  appear  that  any  of  the  property 
taken  under  the  attachment  is  live  stock,  or  is  of  a  perishable  nature, 
tbe  justioe  may  issue  Ihs  order,  directing  the  officer,  Imving  the  custody 
thereof,  to  dispose  of  the  same  as  upon  execution;  and  the  moneys 
realized  l^ierefrom  shall  be  paid  over  to  the  justice  and  applied  as  other 
money  realised  from  the  sale  of  the  property  attached  is  applied, 
f^meedio^  (87.)  Seg.  XXXYIL     When  the  i^utifi;  his  agent  or  attorney, 

■giDftgvni-  ^^j  make  oath  in  writing,  that  he  has  good  reason  to,  and  does  believe, 
that  anv  person  or  corporation,  to  be  named  and  within  the  county 
where  the  action  is  brought,  has  property  of  the  defendant  (describing 
the  same),  in  his  possession,  if  the  officer  can  not  come  at  sueh  property, 
he  shall  leave  with  such  garnishee,  a  copy  of  the  order  of  attachment, 
with  a  written  notioe,  that  he  appear  before  the  justice,  at  the  return  of 
the  order  of  attachment  and  answer,  as  provided  in  section  thirty-nine. 
f«BM.  (Sa)  Seo.  XXXVIII.     The  copy  of  the  order  and  notice  shall  be 

served  upon  the  garnishee,  as  follows:  If  he  be  a  person,  ihey  shall  be 
served  upon  him  personally,  or  left  at  his  usual  place  of  residence ;  if  a 
corporation,  they  shall  be  left  with  tbe  president,  or  other  hwul  of  the 
same,  or  the  secretary,  cashier  or  managii^  agent  thereof. 
mm  (ad.)  Sso.  XXXIX.    The  garnishee  shall  appear  before  the  justice 

in  accordance  with  the  command  of  the  aottoe,  and  shall  answer,  under 
oath  all  questions  put  to  him  touchii^  the  property  of  every  description 
and  credits  of  the  defendant,  in  his  possession  or  under  his  control,  and 
he  shall  disclose,  'truly,  the  amount  owing  by  him  to  the  defendant, 
whether  due  or  not ;  and  in  the  case  of  a  corporation,  any  stock  thereio 
held  by  or  for  the  benefit  of  the  defmidaat^  at  or  after  the  service  of 
notice. 

(40.)  Sua  XL.  A  garnishee  may  pay  the  money  owing  to  the  de- 
ibndant  by  him,  to  the  constable  having  the  order  of  attachment,  or  inte 
the  court.  He  shall  be  discharged  iVom  liability  to  the  defendant,  for 
any  money  so  paid,  not  exceeding  the  plaintiff's  claim.  He  shall  not 
be  subjected  to  costs  beyond  those  caused  by  his  resistance  of  the  daim 
against  him ;  and  if  he  disclose  the  property  in  his  hands  or  the  true 
amount  owing  by  him,  and  deliver  or  pay  the  same  according  to  the 
4>rder  of  the  court,  he  shall  be  allowed  his  costs. 

(41.)  Ssc.  XLI.  K  the  garnishee  do  not  appear  and  answer,  as  re- 
^quired  by  section  thirty*nine,  the  justice  may  proceed  against  him  by 
.attachment  as  for  a  contempt. 

(42.)  Seo.  XLII.  If  the  garnishee  appear  and  answer,  and  it  is 
iiscovered  on  his  examination,  that  at  or  after  the  service  of  the  order 
^f  attachment  and  notice  upon  him,  he  was  possessed  of  any  proper^ 
^  the  defendant,  or  was  indebted  to  him,  the  justice  may  order  the  de* 
Jivery  of  such  property,  and  the  payment  of  the  amount  owing  by  the 
garnishee,  into  the  court ;  or  may  permit  the  garnishee  to  retain  the 
property  or  the  amount  owing,  upon  the  execution  of  an  undertaking  to 
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the  plaintiff,  by  one  or  more  sniBcient  sareties,  to  the  etket,  that  iht 
amoant  shall  be  paid,  or  the  property  forthcoming,  ts  the  court  may 
direct. 

(43.)  Sio.  XLm.  If  the  garnishee  fkil  to  appear  and  answer,  or  sam*. 
if  he  appear  and  answer,  and  his  discloimre  is  not  satisfactory  to  the 
plaintiff ;  or  if  he  fail  to  comply  with  the  order  of  the  justice  to  deliyer 
the  property  and  pay  the  money  owing,  into  court,  or  give  the  under- 
taking required  in  the  preceding  section,  the  plaintiff  may  proceed 
against  him  in  an  action,  in  his  own  name,  as  in  other  cases;  and  there- 
upon such  proceedings  may  be  had  as  in  other  actions,  and  judgment 
may  be  rendered  in  fayor  of  the  plaintiff,  for  the  amount  of  the  property 
ana  credits  of  eyery  kind  of  the  defendant  in  the  possession  of  ike 
garnishee,  and  for  what  shall  appear  to  be  owing  by  him  to  the  defend- 
ant, and  for  the  costs  of  the  proceedings  against  the  garnishee.  If  the 
Slaintiff  proceed  against  the  garnishee  by  action,  fbr  the  cause  that  his 
isclosure  was  unsatisfactory,  unless  it  appear  in  ^e  action  that  such 
disclosure  was  incomplete,  the  plainUff  shall  pay  the  cpsts  of  sueh 
dction.  The  judgment  in  this  action  may  be  enforoed  as  judgments  in 
other  oases.  When  the  claims  of  the  plaintifii  in  attachment  are  satis* 
fied,  the  defendant  in  attachment  may,  on  motion,  be  substituted  as  the 
plaintiff  in  judgment. 

(44.)  Sec.  ALIY.  Final  jud^ent  shall  #iot  be  rendered  against  same, 
the  garnishee,  until  the  action  a?amst  the  defendant  in  attachment  hai 
been  determined ;  and  if^  in  such  action,  jud^ent  be  rendered  fbr  the 
defendant  in  attachment,  the  garnishee  shall  be  discharged,  and  recover 
costs.  If  the  plaintiff  shall  recover  against  the  defendant  in  attach- 
ment, and  the  garnishee  shall  deliver  up  all  property,  moneys  and  credits 
of  the  do^dant,  in  his  possession,  and  pay  all  the  moneys  from  him 
due  as  the  court  may  order,  the  garnishee  shall  be  discharged,  and  the 
costs  of  the  proceedings  against  hitn  shall  be  paid  out  of  the  property 
and  moneys  so  surrendered,  or  as  the  court  may  think  right  and  proper. 

(45.)  Saa  XLY.    If  judgment  be  rendered  in  favor  of  the  defendant  in  as  amended  Teb- 
the  action,  the  attachment  snail  be  discharged,  and  the  property  attached,  or  rau726,andto(4t 
its  prooeeas,  shall  be  returned  to  him^  unless  the  plaintiff  snail,  within  a  cer-  Jjljf  JJ.*^  *• 
tain  time,  to  be  fixed  by  the  justice,  ^ive  an  undertaking  for  an  ap]»eal  to  die  Same, 
court  of  common  pleas,  which  time  shall  not  exceed  tea  days,  during  which 
time,  BO  fixed  by  Uie  justice,  the  property  shall  not  be  returned  to  the  de- 
fendant, and  in  case  of  appeal  by  eitner  party,  the  attachment  shall  be  con- 
tinued in  and  determined  oy  the  court  of  common  pleas  in  the  same  manner 
as  though  said  attachment  had  been  issued  from  said  coart  of  common  pleas. 
[Sfla  ll.l    That  when  the  plaintiff  shall  appeal,  the  undertaking  shall 
be  at  least  in  double  the  amount  of  the  appraisea  value  of  the  property  at- 
tached, and  in  addition  to  the  conditions  now  provided  by  law  for  undertak- 
ings in  appeals,  shall  contain  a  provision  to  pay  defendant  all  damages  sus- 
tained, if  it  shall  be  found  in  the  court  of  common  pleas  that  said  attach- 
ment was  wrongfuUy  obtained. 

(46.)  Seo.  XLYI.    If  judgment  be  rendered  for  the  plaintiff,  it  How  judgment  la 
shall  be  satisfied  as  follows:  So  much  of  the  property  remaining  in  the  2Sf»»»»n*  ■»«•• 
hands  of  the  officer,  after  applying  the  moneys  arising  from  the  sale  of 
perishable  property,  and  so  much  of  the  personal  property,  if  any, 
whether  held  by  legal  or  equitable  title,  as  may  be  necessary  to  satisfy 
the  judgment,  shall  be  sold  by  order  of  the  justice,  under  the  same  re- 
stiictions  and  regulations  as  ii  the  same  had  been  levied  on  by  execu- 
tion ;  and  the  money  arising  therefrom,  with  the  v^^^u^t  which  may  be 
recovered  from  the  garnishee,  shall  be  applied  to  satisfy  the  judgment 
and  costs.     If  there  be  not  enough  to  satisfy  the  same,  the  judgment  if  not  fbOjpai^ 
shall  stand,  and  execution  may  issue  thereon,  for  the  residue,  in  all  re-  >»*^*op«»~^ 
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BMnrn  of  prop-  spectfl  as  in  otheT  cases.    Any  surplus  of  the  attached  property,  or  its 
SStlSSkS!'*''  proceeds,  shall  he  returned  to  the  defendant. 

(Mm  to  nMiie      (47.)  Seo.  XLYII.     The  justice  may  order  the  constable  to  repos- 
""^  sess  himself,  for  the  purpose  of  selling  it,  of  anjr  of  the  attached  prop- 

erty, which  may  have  passed  out  of  his  hands  without  having  been  sold 
or  conyerted  into  money;  and  the  constable  shall,  under  such  order, 
have  the  same  power  to  take  the  property,  as  he  would  have  under  an 
order  of  attachment 
irtftior  fheri^t      (48.)  Seo.  XLYIII.    If  any  of  the  property  which  has  been  at- 
tlchS!****^  **"  taohed,  be  claimed  by  any  person  other  than  the  defendant,  the  claim- 
ant may  have  the  validity  of  such  claim  tried,  and  such  proceedings 
must  be  had  thereon,  with  like  effect,  as  in  case  the  property  had  been 
seized  upon  execution  issued  by  the  justice  and  claimed  oy  a  third 
person, 
whotodotarmino      (49.)  Sbo.  XLIX.    Where  several  attachments  are  executed  on  the 
prioritiat.  same  property,  ot  the  same  persons  are  made  garnishees,  the  justice,  is- 

suing the  first  order,  served,  on  the  motion  of  any  of  the  plaintiffs,  may 
determine  the  amounts  and  priorities  of  the  several  attachments,  and 
the  proceeds  shall  be  applied  accordingly. 
OffloM-*!  Tetnm,         (50.)  Seo.  L.     The  officer  shall  return  upon  every  order  of  attach- 
eto.,oa  ordora,     ment  what  he  had  done  under  it.     The  return  must  show  the  property 
attached,^  and  the  time  ^t  was  attached.     When  garnishees  are  served^ 
their  names  and  the  time  each  was  served  must  be  stated.     The  officer 
shall  also  return  with  the  order  all  undertakings  given  under  it 
Eflbetof  Mrrieoai      (51.)  Seo.  LI.    An  order  of  attachment  binds  the  property  attached 
alien.  ftom  the  time  of  service,  and  the  garnishee  shall  stand  liable  to  the 

plaintiff  in  attachment  for  all  property,  moneys  and  credits  in  his  hands, 
or  due  from  him  to  the  defendant,  from  the  time  he  b  served  with  a 
written  notice,  mentioned  in  section  thirtv-seven;  but  when  property  is 
attached  in  the  hands  of  a  consignee  or  other  person  having  a  prior  lien, 
his  liens  thereon  shall  not  be  affected  by  the  attachment 
How  tttiiTiitnimt      (52.)  Seo.  LII.    If  the  defendant,  or  other  person  in  his  behalf,  at 
m^^^dto-         any  time  before  judgment,  cause  an  undertaking  to  be  executed  to  the 
*''*^  plaintiff  by  one  or  ;uore  sureties  resident  in  the  county,  to  be  approved 

by  the  justice,  in  double  the  amount  of  the  plaintiff's  claim,  to  be  stated 
in  his  aJ&davit,  to  the  effect,  that  the  defendant  shall  perform  the  judg- 
ment of  the  justice,  the  attachment  in  such  action  shall  be  discharged, 
and  restitution  made  of  any  property  taken  under  it,  or  the  proceeds 
thereof;  such  undertaking  shall  also  discharge  the  liability  of  a  gar- 
nishee in  such  action,  for  any  property  of  the  defendant  in  his  hands. 
Prooeedinfi  (53.)  Seo.  LIII.     If  in  any  case  where  an  order  of  attachment  has 

whore  there  are  y^^^  issued  by  a  justice  of  the  peace,  it  shall  appear  from  the  return  of 
the  officer,  and  from  the  examination  of  the  garnishee,  that  no  prop- 
erty, moneys,  rights,  credits  or  effects  of  the  defendant  "has"  been 
taken  under  the  attachment,  but  that  the  defendant  is  the  owner  of  an 
interest  in  real  estate  in  the  county,  the  justice  before  whom  said  action 
is  pending,  shall,  at  the  request  of  the  plaintiff,  forthwith  certify  his 
proceedings  to  Uie  court  of  common  pleas  of  the  proper  county,  and 
thereupon  the  clerk  of  said  court  shall  docket  said  cause,  and  the  ac- 
tion shall  be  proceeded  with  in  said  court  in  all  respects  as  if  the  samo 
had  originated  therein.' 

1  The  retam  should  shoar  not  onlj  what  property  is  attached,  but  also  that  it  Is  Uie 
defendant's.    PeUon  r.  Platner,  13  Ohio  Rep.  200.    See  note  1  p.  777. 

S  When  such  proceedings  were  so  certified  under  similar  proyisions  in  the  act  pf 
1816  (Chase,  009),  it  was  held  that  the  jurisdiction  of  the  common  pleas  was  originali 
and  not  appellate  |  and  that  an  appeal  laid  from  the  common  pleas  to  the  old  supreme 
court.     Vaneieve  v.  Wilson,  2  Ohio  Rep.  202.    See  also  Wright's  Bep.  566. 
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ARTICLE  m. 


BILL  or  PARTIGULABS. 


(54.)  Seo.  LIY.    In  all  oases  before  a  justice,  the  plaintiff,  his  agent  in  wb«t  < 
or  attorney,  shall  file  with  such  justice  a  bill  of  the  particulars  of  his  ^^ 
demand ;  and  the  defendant,  if  required  by  the  plaintiff,  his  agent  or 
attorney,  shall  file  a  like  bill  of  the  particulars  he  may  claim  as  a  set- 
off; and  the  evidence  on  the  trial  shall  be  confined  to  the  items  set  forth 
in  said  bills. 

^  (55.)  Seo.  LY.  The  bills  of  particulars  must  state,  in  a  plain  and 
direct  manner,  the  facts  constituting  the  cause  of  action,  or  the  claim 
to  be  set  off.  * 

(56.)  Seo.  LYI.  The  bill  of  particulars  may  be  amended  at  any 
time  before  the  trial,  or  during  the  trial,  or  upon  appeal,^  to  supply  any 
deficiency,  or  omission  in  the  items,  when,  by  such  amendment,  sub- 
stantial justice  will  be  promoted.  If  the  amendment  be  made  at  the 
time  of,  or  during  the  trial,  and  it  be  made  to  appear  to  the  satisfaction 
of  the  justice  by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party,  in  consequence  of  such  amendment,  an  adjournment  must  be 
{panted.  The  justice  may  also,  in  his  discretion,  require,  as  a  condi- 
tion of  an  amendment,  the  payment  of  costs  to  the  adverse  party,  to 
be  fixed  by  the  justice;  but  such  payment  can  not  be  required,  unless 
an  adjournment  is  made  necessary  by  the  amendment. 

ARTICLE  IV. 

OHANQB  or  THE  PLACE  Or  TRIAL. 

(57.)  Seo.  LYII.    If  on  the  return  of  process,  or  at  any  time  be-  tor   wimt,  tad 
.  fore  trial  shall  have  commenced,  it  shall  be  made  satisfactorily  to  ap-  ^^^» 
pear  to  the  justice  of  the  peace  before  whom  any  cause  b  instituted  or 
IS  pending  for  trial,  by  the  affidavit  of  either  of  me  parties  in  the  case : 

1.  Tluit  such  justice  is  a  material  witness  for  either  party;  or, 

2.  If  a  jury  be  demanded  by  the  adverse  party,  then  mat  he  can 
not  as  he  verily  believes  have  a  fair  and  impartial  trial  in  such  town- 
ship, on  account  of  the  bias  or  prejudice  of  the  citizens  thereof. 

(58.)  Seo.  L  YIII.    If  the  place  of  the  trial  be  changed,  on  account  ^iniaii  to  anotiMr 
of  the  justice  being  a  material  witness  in  the  cause,  such  cause  shall  ^^^T^Jf^^tJ^*'*'^ 
be  transferred  for  trial  before  some  other  justice  of  the  peace  of  the  ^  "'*'*''^ 
same  township,  if  there  be  one  there  l^ally  competent  to  try  such 
cause ;  if  there  be  no  such  justice  within  such  township,  or  if  such 
change  be  granted  on  account  of  the  bias  or  prejudice  of  the  citizens 
of  such  township  against  such  party,  or  because  the  adverse  party  has 
an  undue  advantaffe  over  him  therein,  the  case  shall  be  taken  to  some 
justice  in  an  adjoining  township  of  the  same  county. 

(59.)  Seo.  LIX.     The  justice  granting  such  change,  shall  deliver  papen,eie.,tobi 
or  transmit  the  papers  in  the  cause,  together  with  a  certifiea  transcript  ^ 
of  the  proceedings  before  him,  to  the  justice  to  whom  such  chanee  may 
be  granted,  who  shall  proceed  therein,  and  have  the  same  jurisdiction, 

]  Under  the  former  law  the  plaintiff  was,  on  appeal,  confined  in  hia  eridenoe  to  tlia 
hill  of  particnlars  filed  before  the  Jnstiee,  nnleu  tne  eame  was,  on  leaye  of  the  appel- 
late court,  amended.  NiekoU  t.  Am^Km,  6  Ohio  Rep.  805;  Awtim  v.  ffayden,  6  Oliio 
Eep.388. 
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powers,  and  duties,  in  all  respects  whatever,  as  if  snch  snit  has  been 
originally  instituted  before  him. 
OMdtttion  ofra^  (60.)  Sec.  LX.  Before  any  snoh  ehange  shall  be  allowed,  the  costs, 
— •t^.v.ta  ^  gpecified  in  the  next  following  section,  shall  be  paid  by  the  party  ap- 
plying for  such  change,  or  he  shall  have  confessed  a  judgment  therefor 
before  the  justice  granting  the  change. 

(61.)  Seo.  LXX.  When  such  change  is  at  the  instance  of  the  plain- 
tiff, he  shall  be  taxed  with  all  the  costs  which  have  accrued,  and  which 
shall  accrue  in  the  cause,  until  such  transcript  and  papers  shall  be  de- 
livered to  the  justice  to  whom  such  cause  is  removed  for  trial ;  and  when 
on  the  application  of  the  defendant,  he  shall  be  taxed  with  the  costs 
which  have  accrued  for  issuing  subpenas  for  witnesses  and  service 
tl^ereof,  witness  fees,  and  costs  of  the  justice  for  transferring  the  cause 
to  the  docket  of  the  other  justice. 

AUTICLE  V. 

ADJOUJU^MXNTS. 

^7Juftio«.  (62.)  Ssa  LXII.     Upon  the  return  day,  if  a  jury  be  required,  or 

if  the  justice  be  actually  engaged  in  other  official  business,  he  may  ad- 
journ the  trial  without  the  consent  of  either  party  as  follows  : 

Whan  for  fcr^y-      1.     Where  a  party  is  in  attendance,  who  is  not  a  resident  of  the 

•igbtboon;  ©ounty,  Or  where  the  defendant  is  in  attendance  under  arrest,  the  ad- 
journment not  to  exceed  forty-eight  hpurs;  and  the  defendant,  if  under 
arrest,  to  continue  in  custody. 

— Orcii^tdayi;  2.  In  Other  cases,  not  to  exceed  eight  days,  unless  by  consent  of 
parties.  If  the  trial  be  not  adgourned,  it  must  take  place  immediately 
upon  the  return  of  the  summons. 

-6r  thirty  daja.  (63^  Seo.  LXIII.  The  trial  may  be  adjouvned  upon  the  applica- 
tion  or  either  party,  without  the  consent  of  the  other,  for  a  period  not 
exceeding  thirty  days,  as  follows: 

jgwowj*  tharo-  The  party  asking  i^e  adjournment  miist^  if  required  by  bis  adversary, 
^^  prove  b^  his  own  oath,  or  otherwise,  that  he  can  not,  for  want  of  mate- 

rial testimony  which  he  expects  to  procure,  safely  proceed  to  triaL 

nSSS^S*^  ^      ^^'^  ^^'  LXIY.    An  adjournment  may  be  had  either  at  the  re- 

DiiMtydajs.  ^j^  ^^y^  ^y  ^^y  subsequent  time  to  which  the  cause  may  stand  ad- 
journed, on  the  application  of  either  part^,  for  a  period  longer  than 
thirty  days,  but  not  to  exceed  ninety  days  nrom  the  time  of  the  return 
of  the  summons,  upon  oomplianoe  with  the  provisions  of  the  preoeding 
section,  and  upon  proof,  by  the  oath  of  the  party,  or  otherwise  to  the 
satisfaction  of  the  justice,  that  such  party  can  not  be  ready  for  trial 
before  the  time  to  which  he  desires  an  adjournment  for  the  want  of 
material  evidence,  describing  it,  that' the  delay  has  not  been  made 
necessary  by  any  act  or  negligence  on  his  part  since  the  action  was 
commenced,  and  that  he  expects  to  procure  the  evidenoe  at  the  time 
stated  by  him. 

ABTIOLB  VI. 

WITNESS. 

toe^SraJ^iSbl  (^^'^  ^*^'  LXV.  Any  justice  may  issue  subpenas  to  compel  the 
attendance  of  witnesses  to  give  evidence  on  any  trial  pending  before 
himself,  or  for  the  purpose  of  taking  depositions,  or  to  perpetuate  tes- 
timony. 

(66.)  Sec.  LXVI.     A  subpena  may  be  served  by  a  constable  or  any 
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oiher  person,  and  shall  be  served  bj  reading  the  same  or  stating  the 
eontents  thereof  to  the  witness,  or  by  leaving  a  copy  thereof  at  his  usual 
place  of  reeid«noe. 

(67.)  Sbo.  XLVn.    When  not  served  by  a  constable  or  some  per*  Mo*M,fifc«u 
son  deputed  for  that  purpoM  by  a  justice,  no  fees  shall  be  ohargea  in 
the  suit  for  serving  it 

(6S.)  Sbo.  LX  y  m.    If  any  witness^  having  been  subpenaed,  at-  Oorti,  whm  not 
tend  and  be  not  examined  by  either  party,  the  oost9  of  such  witness  ^""^ 
shall  be  paid  by  the  party  ordering  the  subpena,  unless  the  adverse 
party,  by  eonfiissing  tibe  matter  or  otherwise,  render  unnecessary  the 
examinattoB  of  mmu  witness. 

(69.)  Seo.  LXIZ.    Whenever  it  shall  appear  to  the  satisfaction  of  whanwwnaitfer 


a  justi'oe^  by  proof  made  before  him,  that  an^'  person  has  been  duly  ShKmmA. 
served  with  a  subpena  to  appear  and  give  testimonv  before  him  in  any 
mtatter  in  which  be  hm  au&ority  to  require  such  witness  to  appear  and 
testify,  that  bis  testimony  is  material,  and  that  he  reftuBts  or  neglects  to 
attend  as  sudi  witness  in  oooformity  with  such  subpena,  the  jusUoe  shall 
issue  a  warrant  to  arrest  the  delinquent  for  the  purpose  of  compelling 
his  attendance  andpunishing  his  cuaobedienoe. 

(70.)  Ssc.  LXa.  When  a  person  arrested  is  brought  before  the  SSSX*  In- 
justice, or  when  a  person  in  attendanee  refuses  to  testify  as  a  witness,  t«mpt,  etc 
and  no  valid  excuse  be  lAown,  the  justice  may  impose  a  fine  on  him 
not  exceeding  five  dollars.  An  entry  of  such  fine,  stating  the  reason 
therefor,  must  be  made  by  the  justice  in  his  docket,  and  thereupoxi 
shall  have  the  effect  of  a  judgment  in  favor  of  the  state  of  Onio 
against  the  delinquent^  and  may  be  enforced  against  his  person  or 
property. 

(71.)  S»o.  TiXXT.    Every  person  subpenaed  as  aforesaid,  and  neg-  -jA^dUawutyto 
lecting  to  appear  or  refusing  to  testify,  sh»ll  also  be  liable  to  the  parlr^  ^^' 
in  whose  behalf  he  shall  have  been  subpenaed,  for  all  damages  whicn 
SQoh  party  shall  sustain  by  reason  of  such  delinquency* 

(72.)  Seo.  LXXII.    Deposition  may  be  taken  to  be  read  in  any  fi^^^J"^  ^ 
cause  pending  before  a  justice  of  the  peace,  in  like  manner  and  subject 
to  the  same  restrictiona  and  rules  of  law  as  in  capes  pending  im  the 
eourt  of  common  pleas. 

ABTICLE  VII. 

THE  tBlAh  AJXD  ITS  INOIBBNTS. 

(73.)  Seo.  LXXIII.  At  the  time  appointed  fbr  trial,  if  no  jury 
shall  have  been  demanded  by  eiUier  party,  the  justice  shall  poeead  ta 
try  the  action,  shall  hear  the  proofb,^  and  determine  the  cause  accord- 
ing to  law  and  the  right. 

(74.)  Seo.  LXXIV.    When  parties  agree  to  enter,  without  proeesi^  ^pemuioe  i 
before  a  justice,  any  action  of  which  such  justice  has  cognizanoe,  such  ^^^^^ ' 
justice  shall  enter  the  same  on  his  docket,  and  proceed  to  trial,  judg- 
ment and  exeomtion,  m  all  respeots  in  the  same  manner  as  if  summons 
had  been  issued,  served  and  returned. 

<■»'  III.!.  ■    I        ■  ■  ■       II  I  ■  ■ 

1  The  ralM  of  erldenee  before  m  joiiiee  ef  the  peaoe  sre  the  mim  as  Jb  eoarti  «f 
feoord.  Therefore,  a  pereon  ined  by  one  juetioe  for  profane  fwearlsf ,  and  arretted 
and  brought  before  another  jnt^ee  for  the  same  offense,  ean  only  proTe  the  former 
•onTiotlon  bj  a  transorlpt  from  the  docket  of  the  justioe  who  assessed  the  ine.  Mch» 
Mrs  t.  Btidd,  3  Ohio  Ben.  IS;  InnoM  r.  Jenkint,  S  Ohio  Rep.  273.  So,  a  former reooT- 
•17  before  a  jostice  of  tne  peaee  ean  not  be  prored  by  parol  •Tidenee.    Id,  lb. 
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JURY. 

whittjto  bt  de-  (76.)  Seo.  LXXV.  In  all  civil  actions,  after  the  appearance  of  the 
i^Sqaili£»^^^  defendant,  and  before  the  court  shall  proceed  to  inquire  into  the  merits 
**<»■•  of  the  cause,  either  party  may  demand  a  jury  to  try  the  action,  which 

jury  shall  be  composed  of  six  good  and  lawftil  men,  having  the  quali- 
fications of  electors,  unless  the  parties  shall  agree  on  a  less  number.^ 
A^Kmmmeiit  (76.)  Seo.  LXXV  I.    When  a  jury  is  demanded,  the  trial  of  a  cause 

"^^1317^^       must  be  adjourned  until  a  time  fixed  for  the  return  of  the  jury.     If 
neither  party  desire  an  adjournment,  the  time  must  be  determined  by 
the  justice,  and  must  be  on  the  same  day,  or  within  the  next  two  days; 
the  jury  must  be  immediatelv  selected  as  hereir  ^7|rovided. 
How  jwy  made      (77.)  Seo.  LXXVII.    The  justioe  shall  writoc^  a  pannel  the  names 
^'  of  eighteen  persons,  citizens  of  the  township,  or  if  the  action  be  one 

in  which  the  jurisdiction  is  not  limited  to  the  township,  then  citizens 
of  the  county,  from  which  the  defendant,  his  agent  or  attorney,  shall 
strike  one  name,  the  plaintiff,  his  agent  or  attorney,  one,  and  so  alter- 
nately until  each  shall  have  stricken  six  names,  and  the  remaining  six 
shall  constitute  the  jury  to  try  such  case;  and  if  either  party  neglect, 
or  refuse  to  aid  in  striking  the  jury  as  aforesaid,  the  justice  shall  strike 
the  same  in  behalf  of  such  party. 

(78.*^  Sec.  LXXVIII.  The  justice  thereupon  shall  issue  a  sum- 
mons for  the  jury,  in  which  the  following  form  shall  be  observed  in 
substance  as  near  as  practicable : 

The  state  of  Ohio, county: 

To ,  constable  of township: 

You  are  hereby  commanded  to  summon to  appear  before 

me  at ,  in  said  township,  on  the day  of ,  A.  D. 

,  at o'clock  in  the noon,  to  serve  as  a  juror  in  a  ( 


■nditefrnB. 


pending  before  me,  then  and  there  to  be  tried.     And  this  they  shall  in 
nowise  omit. 
And  have  you  then  there  this  writ,  with  your  doings  thereon. 

Given  under  my  hand  this day  of ,  A.  D. . 

Justice  of  the  Peace. 

terke  cT  turn.  (79.)  Seo.  LXXIX.  The  Constable  shall  serve  such  summons  by 
a  personal  service  thereof,  and  retdm  the  same,  indorsed  with  the  names 
of  the  persons  summoned,  at  the  time  appointed  for  the  trial  of  the 
cause. 

Liability  of  jwon      (80.)  Seo.  LXXX.    Jurors,  for  neglecting  or  refusing  to  attend 

to^notftttending,  ^j^eu  properly  summoned,  or  refusing  to  serve  when  in  attendance, 
shall  be  liable  to  the  like  penalty,  iind  be  proceeded  against  in  the  same 
manner  as  witnesses  who  fail  to  attend  or  refuse  to  testify. 

o^u^  (81.)  Seo.  LXXXI.  The  constable  shall  be  in  attendance  on  the 
court  at  and  during  the  progress  of  the  trial ;  and  if,  from  challenge  or 
other  cause,  the  pannel  shall  not  be  full,  he  may  fill  the  same  in  the  same 
manner  as  is  done  by  the  sheriff  in  the  court  of  common  pleas. 

l"Therightof  truabyjuryshaUbeiiiTiolato."  Coiuititatioii,  Art.  I,  see.  5.  Th« 
word  ''jury/'  m  oied  in  this  section  of  the  oonstitotion,  means  a  jury  of  twelre  men, 
as  at  common  law.  But  at  common  law,  juries  were  no  part  of  the  machinery  of  suck 
inferior  courts  as  those  of  justices  of  the  peace,  and  therefore  a  jury  for  such  couiti 
may  consist  .of  any  number  the  legislature  may  auUiorise.  Hence  the  proyision  for 
a  jury  of  six  men,  before  a  justice  of  the  peace,  is  not  in  conflict  with  said  section  of 
the  constitution.  Work  r.  The  State,  2  Ohio  St.  Rep.  296.  Nor  is  the  fourth  seotioa 
of  this  Chapter  unconstitutional,  although  no  provision  is  made  for  the  trial  by  a 
jury  of  twelve  men,  of  actions  commenced  in  virtue  of  the  extended  jurisdiction  pro* 
Tided  for  in  that  section.    XortoH  r,  MeLeary,  8  Ohio  St  Bep.  205. 
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(82.)  Sio.  LXXXn.  When  a  jury  shall  be  in  attendance,  and  the  Jorw*  to  ttmA 
cause  shall  be  continued,  the  jurors  must  attend  at  the  time  and  place  ^  •<Uot>nuiMiit. 
appointed  for  trial  without  forther  notice. 

(83.)  Sec.  LXXXIII.    If  either  party  object  to  the  competency  0!^|«dtton^  in 
of  a  juror,  the  question  thereon  must  be  tned  in  a  summary  manner  by  '^'  ^ 
the  justice,  who  may  examine  the  juror  or  other  witness  under  oath. 

(84.)  3so.  LXXXIY.    The  justice  shall  administer  an  oath  or  (Mhotsnrj. 
affirmation  to  the  jury,  well  and  truly  to  try  the  matter  in  difference 
between  the  parties,  and  a  true  yerdict  to  give  according  to  the  evi- 
dence.   

(85.^  Sio.  LXXXV.    After  the  jury  shall  haye  been  sworn,  they  Tbeir  dmy. 
shall  sit  together,  ar  ^  hear  proo&  and  allegations  of  the  parties ;  and, 
after  hearing  the  same,  shall  be  kept  together  in  some  oonyenient  place, 
under  the  charge  of  a  constable,  until  mey  haye  agreed  upon  their  ver- 
dict, or  shall  be  discharged  by  the  lustice. 

(86.)  Sbo.  LXXXVI.     When  the  jury  shall  have  agreed  upon  their  yerdiot ;  iti  enti7 
yerdic^  they  shall  deliver  it  to  the  justice  publicly,  who  shall  enter  it  ^  ^'^^^^ 
upon  his  docket.    

(87.)  Sbo.  LXXXVII.  Whenever  the  justice  shall  be  satbfied  ProoeedingiviMi 
that  a  jury  sworn  in  any  cause  before  him  can  not  agree  in  their  ver-  J^J^»<** 
diet,  after  having  consulted  upon  it  a  reasonable  time,  he  may  discharge 
them,  and  continue  the  cause,  and  may,  if  required  by  either  party, 
proceed  to  strike  another  jury  as  hereinbefore  provided ;  the  cause 
shall  be  continued  to  such  time  as  the  justice  thinks  reasonable,  unless 
the  parties  or  their  attorneys  agree  on  a  longer  or  shorter  time,  or  un* 
less  they  may  agree  that  the  justice  may  render  judgment  on  the  evi- 
dence auready  heard  before  him. 

(88.)  Sbo.  LXXXTIII.    It  shall  be  lawful  for  the  justice  before  wiient«nUetmiij 
whom  a  cause  has  been  tried,  on  motion,  and  being  satisfied  that  the  ^'^''^^ 
verdict  was  obtained  by  fraud,  partiality,  or  undue  means,  at  any  time 
within  four  days  after  the  entering  of  judgment,  to  s;rant  a  new  trial 
and  he  shall  set  a  time  for  the  new  trial,  of  which  the  opposite  party 
shall  have  at  least  three  days'  notice. 

(89.)  Sec.  LXXXIX.  The  opposite  party  shall  also  have  a  rea- 
sonable notice  of  such  motion  for  a  new  trial,  if  the  same  is  not  made  """^^ 
on  the  day  of  the  former  trial,  and  in  the  presence  of  such  party :  such 
notices  to  be  given  by  the  applying  party.  If  the  new  trial  shall  be 
granted,  or  the  jury  be  unable  to  agree,  the  proceedings  shall  be,  in  all 
respects  as  upon  the  return  of  the  summons. 

(90.)  Sbo.  XC.    If  either  the  plaintiff  or  defendant,  in  their  bill  of  ^^^ 


Im  i 

particulars,  claim  more  than  twenty  dollars,  the  case  may  be  appealed 
to  the  court  of  common  pleas ;  but  if  neither  party  demand  a  ffreatei 
sum  than  twenty  dollars,  and  the  case  is  tried  by  a  jury,  there  shall  be 
no  appeal.  1 

(91.)  Sna  XCI    If,  on  appeal  by  the  plaintiff  from  a  judgment  in  his  ^'SJ^m^ 
favor,  ne  shall  not  recei?e  [recover]  a  larger  sum  than  twen^  dollars,  ex-  ao,  iSM;  m  ▼• 
elusive  of  interest  since  the  rendition  of  the  judgment  before  the  justice,  he  ^t^  m. 
shall  be  ac^udged  to  pay  all  costs  in  the  court  of  common  pleas  (including  wtp^JH^^^"^ 
a  fee  of  five  doUars  for  the  defendant's  attorney) ;  and  if  the  defendant  BhaU 
demand  a  setoff  greater  than  twenty  dollars,  ana  he  appeal  from  a  iudgment 
rendered  in  his  fitvor,  and  do  not  recover  twenty  dollars,  he  shall,  in  like 
manner,  pay  all  costs  in  the  appellate  court,  including  a  like  fee  to  the  plain- 
tiff's attorney.' 

1S66  Motion  (128)  and  note. 

S  Tho  aot  of  March  4, 1845,  reepeottng  appeals  from  jnstioes  of  the  peaoe,  proride4 
that  if,  on  appeal  by  the  plaintiff,  a  recorerj  was  not  had  for  a  larger  snm  than 
tmntj  dollars,  exolnsiye  of  interest  sinoe  the  rendition  of  the  Judgment,  he  should 
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IM  •fiwj,  aai      (92.)  8ia  XCn.    Upon  the  verdiet  being  deliY^ied  to  tiie  justice, 
^*^i*^  Mid  b«ofe  judgment  tendered  tibueraoQ,  eaeh  juror  duU  be  entitled  to 

receive  fifty  cents  at  the  hands  of  the  fluocessfiil  party,  which  shall  be 
taxed  in  tlie  eotts  agunst  his  adversary.  ^  When  the  jury  shall  be  «n» 
able  to  agree  upon  a  Terdiot,  the  saoM  conpensation  shall  be  paid  them 
b^  the  partj  oalliDg  the  jury,  and  the  same  shall  be  taxed  in  the  oosl 
bill  against  the  losinff  party. 
Biuof«xo0ptioii0.  (9B.)  8ko.  XOUL  In  all  cases  whioh  shall  he  tried  by  a  jury,  be- 
fore a  justice  of  the  peace,  either  party  shall  have  the  tight  to  exe^  to 
the  opinion  of  the  justice,  upon  any  question  of  law  arising  during  the 
trial  of  the  oawM ;  and  when  either  party  shall  allege  sneh  oxeeption,  it 
shall  be  the  duty  of  the  justiee  to  Mgn  and  seal  a  Ull  eootaining  such 
exoeptioii,  if  tarnly  alleged^  mUk  the  point  dewided,  so  thiit  the  sane 
fiiay  be  made  part  of  the  record  in  the  eaose. 

▲RBrntATIONB. 

Salt  01*7  btnftf      (94.)  Seo.  XCIY.    At  any  time  before  trial  and  judguteut  rendered, 

ton,  md  pmSu  the  plaintiff  and  defendant  ooosenting  tjiereto,  lyiav  have  the  oause  sub- 

iBffi'iaguckoM^  mittod  to  the  arbitrament  of  three  disinteret^  men,  who  shall  be 

chosen  by  the  parties;  and  if  the  arbitrators  be  present,  they  shall  hear 

and  determine  the  cause  on  oath  or  affirmation,  to  be  administered  by 

the  justice.    But  if  the  persons  chosen  as  arbitrators  be  not  present 

^e  justice  shall  issue  a  summons  for  them  to  attend  at  the  time  and 

place  appointed  for  the  trial,  which  shall  be  served  by  any  constable,  or 

tbe  parties,  as  they  may  agree.    The  fees  of  arbitrators  shall  be  the 

same  as  that  paid  to  jurors. 

Ike  Mrart,  aai      (^5.)  Ssa  XCV.    When  the  arbitrators  shall  convene  and  be  quali- 

jndgflMtttMiAcK*  $3 j   (j^j  ^11  prooeed  to  hear  and  determine  the  cause,  and  make  out 

wilt  1011      uMFBOIl.      m      »  '«.  ..  1*11111  1*11  •  11  ff 

their  award  m  wnting,  which  shall  be  vahd  when  signed  by  any  two  of 
them,  and  return  the  same  to  the  justice;  who  shall  thereupon  enter 
iiuch  award  on  his  docket,  and  thereon  render  judgment  and  issue  exe- 
cution, as  in  other  cases. 
8owM4fkiriitei  (96.)  Sia  XGYJ.  Svery  judgment  rendered  on  such  award,  shall 
^iSliS^  conclude  the  rights  of  the  psxties  thereto,  unless  it  shaU  be  made  to 
aj^pear  to  the  justice  of  the  peace  who  rendered  such  judgment,  and 
within  ten  days  ftom  the  rendition  of  the  same,  or  to  die  court  of  com^ 
mon  pleas,  on  appeal,  that  such  award  wsa  obtained  by  fraud,  corrupt 
tion,  or  other  unaue  means. 

(97.)  Sbo.  XOYII.  Whenever  satis&ctory  poof  shall  be  adduced 
before  such  iustioe,  within  the  period  aforesaid,  that  such  award  was 
obtained  by  xraud,  corruption  or  other  undue  means,  it  shall  be  compe<* 
tent  for  such  justice  to  set  aaide  such  award  and  his  judgment  thereon 
rendered,  and  thereupon  proceed  to  such  final  trial  and  judgnuent,  as  if 
such  award  had  never  been  made. 
ajNM^tai  Mb  (98.)  Seo.  XCVIII.  But  no  appeal  shall  be  allowed  to  the  court 
^*"^*  of  common  pleas,  from  a  judgment  of  a  justice  of  the  peace  rendered 

on  an  award,  unless  the  party  praying  such  appeal  shall  file  with 
Bueh  justioe  an  affidavit,  therein  stating  tw  he  or  she  does  verily  be* 

be  adjudged  to  pay  all  Qoet«  aoomiag  in  the  court  of  ooiviiioii  pleas,  inclndiiu;  « 
docket  fee  of  flre  dollarB.  In  Barker  v.  Cory,  15  Ohio  Rep.  9,  it  wu  held  that  &ifl 
act  did  not  apply  to  oaset  appealed  before  it  was  passed. 

1  This  section  does  not  make  the  payment  of  a  jury  fee  a  condition  precedent  to  the 
rendition  of  judgment.  If  it  be  not  paid  the  justiee  may  make  an  order  that  the  rac- 
eeeeful  party  pay  It,  and  enforce  sneh  order  by  an  attachment ;  bat  he  can  not  omit  to 
five  joagment  because  it  'im  not  psid.    Mobinim  y.  Ki9Ui,  4  Ohio  St.  Bep.  ^93. 
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lieye  thai  waA  award  was  o1)tam6d  bj  fraud,  oorrnption,  or  other  undiM 
means. 

(99.)  Sec.  XCIX.    And  if,  on  appeal  from  the  judgment  of  a  iua-  flMn*. 
tioe  rendered  on  any  such  award,  the  court  of  common  pleas  shall  be 
satisfied  that  the  award  was  obtained  by  fraud,  corruption,  or  other  un- 
due means,  such  court  shall  set  aside  the  award,  and  proceed  to  hear 
and  determine  the  cause  on  the  merits,  as  in  other  cases  of  appeal. 

(100.)  Sso.  0.     But  if  the  said  court  shall  be  of  opinion  that  the  Imm. 
award  was  not  obtained  by  fraud,  eormption,  or  other  undue  means, 
^ey  shall  render  judgment  thereon,  and  for  the  costs  of  suit,  and  award 
execution  as  in  otner  cases. 

TRIAL  or  THX  RIGHT  OF   PROPXRTY  LEVIED    ON  OR  ATTAOHSD. 

^101.)  Ssa  CI.    Whan  aoonstable  shall  lervon  (ht  attadi  property.  The  notioe;  tti 
olaimad  by  any  person  or  pers^ms,  other  than  die  party  against  whom  whw^il^  wIm! 
the  execution  or  attachm^t  issued,  the  claimant  or  olaimants  shall  give  t^ai  had. 
three  days'  notice,  in  writing,  to  the  plaintiff  or  his  agent,  or  if  not 
found  within  the  county,  then  such  notice  shall  be  served  by  leaving  a 
copy  thereof  at  his  usual  place  of  abode  in  such  county,  of  the  time 
and  place  of  the  trial  of  the  right  to  such  property,  which  trial  shall 
be  had  before  some  justice  of  Uie  township,  at  least  one  day  prior  to 
the  time  appointed  for  the  sale  of  such  property. 

(102.)  Seo.  CII.  If,  on  the  trial,  the  justice  shall  be  satisfied  from  T^^aad^ 
the  proof,  that  the  property,  or  any  part  thereof,  belongs  to  the  claim-  '~''™*"*-  ***- 
ant  or  claimants,  such  justice  shall  render  judgment  against  the  partr 
in  whose  fevor  such  execution  or  attachment  issued  for  the  costs,  and 
issue  execution  therefor,  and  shall,  moreover,  give  a  written  order  to  the 
constable  who  levied  on,  or  who  may  be  charged  with  the  duty  of  sell- 
ing such  property,  directing  him  to  restore  the  same,  or  so  mucn  thereof 
as  may  havelbeen  found  to  r>elong  to  such  claimant  or  claimants. 

(103.)  Sec.  CflEI.  But  if  the  claimant  or  claimants  fail  to  establish 
his  or  their  right  to  such  property  or  to  any  part  thereof,  the  justice 
shall  render  judgment  against  such  claimant  or  claimants  for  the  costs 
that  have  accrued  on  account  of  such  trial,  and  issue  execution  therefor ; 
and  the  constable  shall  npt  be  liable  to  the  claimant  or  claimants  for 
the  property  so  taken,  d 

ABTICLE  VIU- 

JUDGMENTS. 

(104.)    Sec.  OIY.    Judgment,  that  the  action  be  dismissed  without  vonmOL 
prejudice  to  a  new  action,  may  be  entered  with  costs,  in  the  following 
cases: 

1.  When  the  plaintiff  voluntarily  dismisses  the  action  before  it  is 
finally  submitted. 

2.  When  he  fails  to  appear  at  the  time  specified  in  the  summons, 
or  upon  adjournment,  or  within  one  hour  thereafter. 

3.  When  it  is  objected  at  the  trial  and  appears  by  the  evidence  that 
the  action  is  brought  in  the  wrong  township. 

(105.)  8bo.  CV.    If  either  party  fttil  to  appear  at  the  return  day  of  the  ABtmt^  aul 
summons,  or  fiiil  to  attend  at  the  time  to  whioh  a  trial  has  been  adjourned,  s^i^^TtsVu! 
or  fail  to  make  the  necessary  bill  of  particulars,  or  fail  in  the  proofs,  the  ProoM^&ngs  on 
cause  may  proceed  at  the  request  of  the  adverse  party,  and  in  all  cases  where  2l!??i^J2?3E! 
a  setoff  or  counterclaim  has  been  filed  before  the  dismissal  of  the  cause  by  of  pmSmT* 
the  plaintiff,  the  defendant  shall  have  the  ri^t  of  prooeeding  to  the  trial  of 
his  claim,  although  the  plaintiff  may  hare  dismissed  his  action.    In  no  case 
(a)  Repeated.   Sapplied,  Sop.  413. 
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shall  it  be  necessary  to  prove  the  execution  of  any  bond,  promissory  note, 

bill  of  exchange  or  contract,  or  other  written  instrument,  or  any  indorse^ 

mant  thereon,  upon  which  suit  is  brought,  or  setoff  or  counterclaim  based. 

unless  the  party  sought  to  be  charged  as  the  maker,  acceptor  or  indorser  ot 

such  bond,  promissory  note  or  bill  of  exchange,  shall  make  and  file  with  the 

Justice  of  tne  peace  oefore  whom  the  suit  is  pending,  an  affidavit  that  such 

instrument  of  writing  was  not  made,  given,  subscribed,   accepted  or  iii> 

dorsed  by  him. 

At  Mgndid  and      HOG.)  Sbo,  CVX    When  judgment  shall  have  been  rendered  against  a 

mw-*mtAS?^*  detendant  in  his  absence,  the  same  may  be  set  aside  by  the  justice  upon  Uie 

Settuig  Mide  '     following  conditions : 

1.  That  his  motion  be  made  within  ten  days  after  such  judgment  was  en- 
tered, which  motion  shall  be  in  writing,  and  sworn  to  by  the  defendant,  his 
agent  or  attorney,  setting  forth  a  good  and  sufficient  reason  for  the  absenoe 
of  the  defendant; 

2.  That  he  pay  or  confess  judgment  for  the  costs  awarded  agiunst  him ; 

3.  That  he  notify  in  writing  we  opposite  party,  his  agent  or  attorney,  or 
eause  it  to  be  done,  of  the  opening  of  such  judgment,  and  of  the  time  and 
place  of  trial,  at  least  five  days  before  the  time,  if  the  party  reside  in  the 
county;  and  if  he  be  not  a  resident  of  the  conn^,  by  leaving  a  written  no- 
tice thereof  at  the  office  of  the  justice  ten  days  ben>re  the  trial,  provided  that 
the  judgment  shall  not  be  set  aside  more  than  once  on  account  of  the  absenoe 
of  the  oefendant 


M  m  tlMalNMiioe 


■raft  b«  entMitd. 


(107.)  Seo.  OVII.    Upon  a  verdict  the  justice  must  immediately 
render  judgment  accordingly.  ^    When  the  tnal  is  by  the  justice,  judg- 
ment must  [be]  entered  immediately  after  the  olose  of  the  trial,  if  the 
defendant  has  Been  arrested  or  his  property  attached;  in  other  cases,  it 
must  be  entered  either  at  the  close  of  the  trial,  or  if  the  justice  then 
desire  forther  time  to  consider,  on  or  by  the  fourth  day  thereafter,  both 
days  inclusive. 
ProoajdiDfiwiMii      (108.)  Sso.  CYIII.    Wheli  the  amount  due  to  either  party  exceeds 
jI^MiotfonT'^^  ^^  Bum  for  which  the  justice  is  authorised  to  enter  judgment,  such 
party  may  remit  the  excess,  and  judgment  may  be  entered  for  the  resi« 
due.    A  defendant  need  not  remit  such  excess,  and  may  withhold  set- 
ting the  same  off,  and  a  recovery  for  the  amount  set  off  and  allowed,  or 
any  part  thereof,  shall  not  be  a  bar  to  his  subsequent  action  for  the 
amount  withheld. 
Sl^oSwrtotritl      i^^^'^  ^^'  ^^'     ^*^®  defendant,  any  time  before  trial,  offer,  in 
&    to   pamit  writing,  to  allow  judgment  to  be  taken  against  him  for  a  specified  sum, 
^SiTx  fitrtJn  ^®  plaintiff  may  immediately  have  judgment  therefor  with  the  costs 
•mn.  then  accrued.     iBut  if  he  do  not  accept  such  offer  before  the  trial,  and 

fail  to  recover  in  the  action  a  sum  equal  to  the  offer,  he  can  not  recover 
costs  accrued  after  the  offer;  but  costs  must  be  adjudged  against  him. 
But  the  offer  and  failure  to  accept  it  can  not  be  given  in  evidence,  to 
affect  the  recovery,  otherwise  than  as  to  costs  as  a^ve  provided,   a 
gtfittmtnt  fa  C^^^*^  ®^'  ^^*    Where  judgment  is  rendered  in  a  case  where  the 

fadfmMitUiat      detendant  is  subject  to  arrest  and  imprisonment,  it  must  be  so  stated  in 
dOmdut  rai^fMt  the  judgment,  and  entered  in  his  docket 


ARTICLE  IX 


APPEALS. 


^ ^  (^11-)  S'sa  CXI.    In  all  cases  not  otherwise  specially  provided  for 

tliaa^r.  \^j  \g^^^  either  party  may  appeal  from  the  final  juagment  of  any  justice 

1  This  proTltlon  mmj  not  inako  m  judgment,  rendered  Qpon  a  inbeeqnent  day,  abeo- 
Inufy  Told,  bat  it  makee  it  irreculer ;  and  for  rach  irregnlaritar,  when  not  waived.  It  is 
tevenible.    Matmtom  t.  Xlomt,  4  Ofato  dt.  Bep.  flSS. 


.  Miom,  4  Obfo  dt.  Bep.  MS. 

(ajAepealed.    SoppUed,  Sop.  4Ui. 
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of  the  peace  to  the  court  of  common  pleas  of  the  county  where  the 
judgment  was  rendered.  ^ 

(112.)  S«o.  CXII.     The  party  appealing  shall,  within  ten  days  from  ThemidMtdUiif  i 
the  rendition  of  the  judgment,  enter  mto  an  undertaking  to  the  adverse 
party  with  at  least  one  good  and  sufficient  surety  to  be  approved  of  by 
such  justice,  in  a  sum  not  less  than  fifty  dollars  in  any  case,  nor  less  ^tiji 
than  double  the  amount  of  the  judgment  and  costs,  conditioned :  '"^ 

1..  That  the  appellant  will  prosecute  his  appeal  to  effect,  and  with- 
out unnecessary  delay: 

2.  That  if  judgment  be  adjudged  against  him  on  the  appeal,  he 
will  satisfy  such  judgment  and  costs.  , 

Such  undertaking  need  not  be  signed  by  the  appellant. ' 

(113.)  Sso.  CXni.  And  the  said  justice  shall  make  out  a  certified  nui^teuMeripCi 
transcript  of  his  proceedings,  including  the  undertaking  taken  for  such  £rli.nmn,»'j|5C? 
appeal,  and  shall,  on  demand,  deliver  the  same  to  the  appellant,  or  his 
agent,'  who  sl^all  deliver  the  same  to  the  clerk  of  the  court  to  which 
such  appeal  mav  be  taken,  on  or  before  the  second  day  of  the  term 
thereof,  next  following  such  appeal,^  and  such  justice  shall  also  deliver 
or  transmit  the  bill  or  bills  of  particulars,  the  depositions,  and  all  other 
original  papers,  if  any,  used  on  the  trial  before  nim,^  to  such  clerk,  on 
or  before  the  said  second  day  of  such  term;  and  all  further  proceedings 
before  the  justice  of  the  peace,  in  that  case,  shall  cease  and  be  stayed, 
from  the  time  of  entering  into  such  undertaking.  U 

(114.)  Sso.  CXIV.  The  clerk,  on  receiving  such  transcript,  and 
other  papers  as  aforesaid,  shall  file  the  same,  and  docket  the  appeal. 

(115.)  Sso.  CXV.  The  plaintiff  in  the  court  below  shall  be  phun- 
tiff  in  the  court  of  common  pleas ;  and  the  parties  shall  proceed,  in  all 

1  The  fortieth  teotion  of  the  aot  of  ISSl,  Swan's  Stat,  of  1841,  p.  512,  proTided  that 
^  ap^alt  shall  be  allowed  to  the  eomrt  of  oommon  pleas,  from  the  final  judgment  of 
any  jostiee  of  the  peace,  rendered  under  the  proyisions  of  this  aot,  except  from  judg- 
ments rendered  on  confession."  It  is  said  this  section  was  uniformly  construed  to 
embrace  all  eases  in  form  ciyil,  where  no  express  prohibition  to  the  right  of  appeal 
was  interposed  by  the  legislature.  It  was,  therefore,  held,  that  an  ap}Mal  laid  from 
penal  actions,  and  from  judgments  rendered  by  justices  for  militia  fines.  Wright  r. 
MwMer,  5  Ohio  Rep.  441 ;  and  from  a  judgment  for  a  penalty,  rendered  against  an  in* 
diyidnal  for  obstructing  a  road.    Bittle  t.  Hay,  5  Ohio  Bep.  2S9. 

S  The  form  prescribed  for  a  recognisance  in  case  of  appeal,  by  section  111  of  tht 
act  of  1831,  Swfbn's  Stat,  of  1841,  p.  527,  ran  thus :  "  In  the  action  of  A.  B.,  against 
0.  D.,  I,  B.  F.,  acknowledge  myself  bail  for  the  appellant,  in  the  sum,"  etc.,  with- 
out requiring  Uie  name  of  the  party  appealing  to  m  inserted  in  the  body  of  the  re* 
cognisance.  Under  this  prorision  of  the  statute,  it  was  held,  that  the  recognisanea 
was  sufficient  if  taken  in  the  form  prescribed  in  said  111th  section,  although  neither 
the  recognisance  nor  the  transcript  showed  which  party  took  the  appeu.  BoUom 
T.  Wade,  3  Ohio  St.  Bep.  548. 

8  If  the  justice  refuses  to  deliyer  a  transcript  to  a  person  entitled  thereto,  upon 
tender  of  the  fee  allowed  by  law  therefor,  he  is  liable  to  an  action ;  and  he  can  not 
withhold  it,  when  demanded  for  the  purpose  of  perfecting  an  appeal,  until  the  costs 
of  the  suit  are  paid.    L^jghtgw€tt  t.  Flimt,  1  Ohio  Bep.  274. 

^  The  court  of  common  pleas  can  not  docket  an  appeal  at  any  other  term  than  that 
to  which  the  appeal  was  taken.  If  they  do  so,  and  pleadings  are  made  up,  trial  had, 
ancl  judgment  rendered,  a  proceeding  in  error  will  still  reach  the  error  of  the  common 

Eleas.  2br5«i  y.  Cojffim,  S  Ohio  Bep.  33.  The  court  say :  "  Perhaps  cases  may  occur, 
1  which  the  court  of  common  pleas  ought  to  allow  such  appeals  to  be  docketed,  on 
a  day  subsequent  to  the  second  day  of  the  term  to  which  they  were  taken.  This* 
would  be,  where,  by  accident  or  mistake,  and  without  the  neglect  of  the  appellant, 
or  by  the  contriyance  of  the  appellee,  the  appeal  was  not  docketed  on  the  second 
day."    lb. 

5  This  does  not  include  the  summons,  or  other  process ;  but,  in  seneral,  such  papers 
and  instruments  as  were  used  on  the  trial.    Auttm  y.  Hayden,  S  Ohio  Bep.  888. 

It  has  been  held  to  be  error  in  the  common  pleas  to  dismiss  an  appeal  from  a 
justice  of  the  peace,  for  the  reason  that  his  transcript  did  not  state  the  form  of  the 
action,  or  that  he  had  omitted  to  send  up  a  bill  of  particulars.  Humit/Um  y.  Andtr* 
$(m*9  adm'n,  15  Ohio  Bep.  550. 

U)B«pealed.   Supplied,  Ifop.  419. 
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respects,  m  ibe  same  matraer  as  though  the  aotm  had  Veen  origmallj 
instituted  in  the  said  court.^ 
2St*^iSiiw      (^^^0  ^'^-  CXVI.    If  the  appellant  shall  fail  to  ddiver  the  trans- 
to  dtUTw  tnuw-  oript,  and  other  papers,  if  any,  to  the  clerk,  aad  have  his  appeal  dock- 
^^'  eted  as  aforesaid,  on  or  be^sre  the  second  daj  of  the  t«rm  of  the  said 

court  next  after  such  appeal,  the  appellee  maj^  at  the  same  term  of 
said  court,  file  a  transcript  of  the  proceedings  aad  judgment  of  such 
justice,  and  the  said  oaose  shall,  oft  motion  of  the  appellee,  he  docketed ; 
and  the  court  is  authorized  and  required,  on  his  applicataon,  eith^  to 
enter  up  a  judgment  vk  his  ihror,  simiter  to  that  entered  hy  ^  justice 
of  the  peace,  and  for  all  the  costs  that  btre  aeoroed  in  the  court,  and 
award  execution  lliereoB ;  or  such  court  maj,  with  the  ooosent  of  such 
anpellee,  dismiss  the  appeal,  at  the  cost  of  the  appellant,  and  remand 
mt  cause  to  the  justice  of  the  peace,  to  he  themfler  proceeded  in  aa 
if  no  appeal  bad  been  taken,  a 
^And  on  Mtun      (117)  Sso.  CXVII.    If  the  pHdutiff,  in  the  aetion  befora  ^e  ju9- 
J|^JP'<"*«^  V-  tice,  shall  appeal  from  any  judgment  rendered  against  aueh  plaintil^ 
and  after  having  filed  his  transcript  aad  caused  suoh  an  app^  to  be 
docketed,  accoi^ng  to  the  provisons  of  this  act,  shall  iaik  to  file  a  pe« 
tition,  or  otherwise  neglect  to  prosecute  the  same  to  final  ju<%meBt^ 
so  that  such  plaintiff  shall  become  nonsuit,  it  diail  be  tlie  duty  of  the 
court  to  render  judgment  against  such  appellant,  for  the  amoui^  oi  the 
judgment  rendered  against  him  by  the  justice  of  the  peace,  together 
witii  interest  accrued  t^reon,  and  fer  costs  of  suit,  and  to  awani  exe- 
cution therefor,  as  in  other  oases. 
^ttKMO^  I)*.        (118.^  Sbo.  CXVIII.    If  both  paities  fhil  to  enter  such  appeal 
vShStSv^Sa  within  the  time  limited  as  aiforaudd,  the  justioe,  on  receiving  a  e^ifi- 
•w^9^  oate  from  the  clerk  of  the  oourt,  stating  that  the  appeal  was  not  entered, 

or  being  entered,  was  dismissed  as  aforesaid,  shall  thereupon  issue  exe- 
cution upon  the  judgment,  in  the  same  manner  as  if  such  appeal  had 
never  been  taken. 
Bflbot  of  iM  x»-      (11^)  Si^^*  OXDL    If  any  person  appealing  from  a  judgment  ren* 
..._    1^  dered  in  his  fiiivor,  shall  not  recover  a  greater  sum  than  the  amount  for 
which  judgment  was  rendered,  besides  costs  and  the  interest  accruing 
thereon,  every  such  appellant  shall  pay  the  costs  of  sudli  appeal. 
UMUtj  of  nir*-      (120.)  Sbo.  CXX.    When  any  appeal  shall  be  dismissed,  or  when 
^*  judgment  shall  be  entered  in  the  court  of  common  pleas  against  the 

appellant  the  surety  in  the  undertaking  shall  be  liable  to  the  appellee 
for  the  whole  amount  of  the  debt,  costs  and  damages,  recovered  against 
the  appellant. 
Cnm  of  aoMtJas  (1^1*)  ^10.  CXXI.  When  an  appeal,  taken  to  the  court  of  common 
Biwtbe^tted.  pleas,  shall  there  be  quashed,  by  reason  of  irregularity  in  taking  or 
consummating  the  same,  the  cause  for  quashing  shall  be  stated  in  the 
•rder  of  the  court,  and  a  transcript  of  such  order  shall  be  lo<%ed  with 
such  justice,  who  shall  thereupon  proceed  to  issue  execution,  in  the 
same  manner  as  if  no  appeal  had  been  taken. 

(122.)  Seo.  CXXII.     In  proceedings  on  appeal,  when  the  surety  in 

.     1  See  note  p.  781. 

The  transeript  certified  up  by  the  jastice,  forms  a  part  of  the  leoord  aboye;  bnl 
the  prooees  issued  by  the  justice,  can  not  be  made  a  part  of  Uie  record,  eren  by  oyer 
Au»t%»  y.  Harden,  6  Ohio  Rep.  388. 

Where  the  action  was  e€ue  before  the  jnstice,  for  killing  a  hog,  the  plaintiff,  oq 
appeal,  conld  declare,  in  trespaes,  for  the  same  injury.  And,  H  seems,  the  plaintlif 
could  so  far  yary  from  the  transcript,  in  declaring,  as  to  go  from  aimunpslt  to  debt, 
and  e  converto;  bnt  whether  a  yarianee  from  contract  to  tort,  or  from  tort  to  eontract^ 
would  be  allowed,  was  an  open  question.  Avstiit  y.  Bayden,  0  Ohio  Bep.  386. 
(«)  Bepealed.   Supplied,  Sup.  419. 
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the  undertaking  slull  be  insoffioient,  or  sueh  undertaking  may  be  in-  Ohaage  cf  ondar- 
sufficient,  in  form  or  attH>iint,  it  shall  be  lawful  for  the  court,  on  motion,  **^°^ 
to  order  a  change  or  renewid  of  such  undertaking,  and  direct  that  the 
same  be  certified  to  the  jusiioe  irom  whose  judgment  the  appeid  was 
taken,  or  that  it  be  recorded  in  said  court 

(123.)  Sso.  OXXUL    Appeab  in  the  following  eases  shall  net  be  Omm  in j^  no 
allowed:  ^  -pp^-iow^i. 

1.  On  judgments  rendered  on  confession: 

2.  In  jury  triab  where  neither  party  ckim  in  their  bill  of  partiou* 
lars  a  sum  exceeding  twenty  doUajrs.^ 

3.  In  the  action  for  the  forcible  entry  aiid  detention,  or  finrcible  de« 
teation  of  real  property. 

4.  In  trials  of  the  right  of  property,  und^  the  statutes,  either  leried 
upon  by  exeoution  or  attached. 

(124.)  Sso.  GXXIY.    Whea  the  term  of  office  of  a  Justice  shall  groMdfnctifjni. 
expire  between  the  date  of  the  judgment  and  the  time  limited  for  ap-  ^i^SrSSm^ 
peal,  such  justice  may  take  the  un<krtaktBg  for  appeal,  at  any  time  be-  p^  ^^^^ 
fore  he  has  delivered  nis  docket  to  his  successor,  and  give  the  appealing 
piurtv  a  transcript.    After  the  delivery  of  the  docket,  the  undertaking 
shall  be  given  to  his  successor,  and  it  shall  be  his  duty  to  give  the 
transcript  and  do  and  perfknrm  all  things  required  of  his  prede^ssor. 

ABTICLE  X. 

09    THB    ACnOir    FOR    TETB    1K)BCIBLB    ENTRT    AND    DEmmON,    OW 
FOBOIBLS    OSTSNTION  ONLY  Of  PROPSBTT. 

(126.)  Sbo.  CXXV.  Any  juatice,  within  his  proper  county, «  shall  Jmto^«toaof 
have  power  to  inquire,  in  the  manner  hereinafter  directed,  as  well  ^**'**^ 
against  those  who  make  unlawful  and  forcible  entry  into  lands  and 
tenements,  and  detain  the  same,  as  against  those  who  having  a  lawful 
and  peaceable  entry  into  lands  and  tenements  unlawfully  and  by  foree 
hold  the  same;  and  if  it  be  found  upon  such  inquiry  that  an  unlawM 
and  forcible  entry  has  been  made,  and  that  the  same  lands  or  tenements 
are  held  by  force,  or  thai  the  same,  after  a  lawful  entry,  are  held  un- 
lawfully, then  said  justice  shall  cause  the  party  complaining  to  have 
restitution  thereof. 

(126.)  Sbo.  CXXTI.  Proceedings  under  this  article  may  be  had 
in  all  cases  against  tenants  holding  over  their  terms ;  in  sales  of  real 
estate,  on  executions,  orders,  or  other  judicial  process,  when  the  judg- 
ment debtor  was  in  possession  at  the  time  of  the  rendition  of  the  judg- 
ment or  decree,  by  virtue  of  which  such  sale  was  made;  in  sales  by 
executors,  administrators,  guardians,  and  on  partition,  where  any  of  the 
parties  to  the  petition  were  in  possession  at  the  commencement  of  the 
suit,  after  such  sales,  so  made  on  execution  or  otherwise,  shall  have 
been  examined  by  the  proper  court,  and  the  same  by  said  court  adjudged 

1  The  act  of  1831  (Swan's  SUt.  of  1841,  p.  684»  seo.  129),  proTided  that  vben  the 
amoaut  found  bj  the  jncy  did  not  exeeed  twenty  dollars  ezclnsiTe  of  oosts,  there 
should  be  no  appeal  from  the  jadgmeni  of  the  jnstice  thereon.  Under  thAt  act  it 
was  held  that  where  the  plaintiff  recovered  less  than  twenty  dollars  in  a  jnrj  trial 
before  a  justice  of  the  peace,  the  defendant  oonld  not  appeal.  Olover  v.  Mo9e$,  IS 
Ohio  Rep.  321,  and  that  a  declaration  filed  in  the  common  pleas  bj  the  plaintiif  did 
not,  on  appeal,  in  snch  a  case,  give  jnrisdiction  to  the  common  pleas,    io.  321. 

See  section  (91)  of  this  Chapter  and  note. 

2  Under  an  early  statute  which  gave  two  justices  of  the  county  in  which  the  land 
was  situated,  jarisdiction  in  complaints  of  this  kind,  withont  requiring  the  proceed- 
ings to  be  had  in  any  partiealar  township,  it  was  held  that  the  statute  left  them  at 
liberty  to  tiy  the  cause  in  any  township  within  the  county,  as  might  be  most  eoa* 
venient.    Murphf  y*  JAoat,  2  Ohio  Rep.  266. 
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legal;  and  in  oases  where  the  defendant  is  a  settler,  or  oocupier  of  lands 
or  tenements,  without  color  of  title,  and  to  which  the  complainant  has 
the  ri^ht  of  possession:  this  section  not  to  be  construed  as  limiting  the 
provisions  of  the  first  section  of  this  article.  ^ 

t^fSoSSL''  ^  ^^^^"^  ^*^*  CXXVII.  Judgments  either  before  the  justice,  or  in 
the  court  of  common  pleas,  under  this  article,  shall  not  be  a  bar  to  any 
after  action  brought  by  either  party. 

wdhSiTSi^"  (128.)  Sbo.  CX2:VIII.  it  shall  be  the  dutj  of  the  party  desiring 
to  commence  an  action  under  this  article,  to  notify  the  adverse  party  to 
leave  the  premises,  for  the  possession  of  which  action  is  about  to  be 
brought,  which  notioe  shall  be  served  at  least  three  days  before  com- 
mencing the  action,  by  leaving  a  written  copy  with  the  (ifefendant,  or  at 
his  usual  place  of  abode,  if  he  can  not  be  found. 

oompiaint  to  be      (129.)  Sso.  CXXIX.    The  summons  shall  not  issue  herein  until  the 

S£  rfto'  5^  phuntiff  shall  have  filed  his  complaint  in  writing  with  the  justice,  which 
shall  particularly  describe  the  premises  so  entered  upon  and  detained, 
and  shall  set  forth  either  an  unlawftil  and  forcible  entry  and  detention, 
or  an  unlawful  and  forcible  detention  after  a  peaceable  or  lawful  entry 
of  the  described  premises.'  The  complaint  shall  be  copied  into  and 
made  a  part  of  the  record. 

TktmuKni;  (130.)  Ssof  CXXX.  The  summons  shall  be  issued  and  directed; 
shall  state  the  cause  of  complaint,  and  the  time  and  place  of  trial,  shall 

IThe  Mi  of  1831  (Swan's  SUt.  of  1841,  p.  417,  421),  proyided  m  follows: 

Sio.  I.  That  two  jastices  of  thei  peace  shall  bare  anthority  to  inquire,  by  jury, 
in  the  manner  hereinafter  directed,  as  well  against  those  who  make  nnlawfnl  and 
forcible  entry  into  lands  and  tenements,  and  detain  the  same,  as  against  those  who, 
baring  a  lawful  and  peaceable  entry  into  lands  or  tenements,  nnlawfolly  and  by 
force  bold  the  same :  and  if  it  be  found,  upon  such  inquiry  that  an  nnlawAil  and 
forcible  entry  bath  been  made,  and  that  the  same  lands  or  tenements  are  held  and 
detained  with  force,  or  that  the  same,  after  a  lawful  entry,  are  held  unlawfully  and 
with  force,  then  such  justices  shall  cause  the  party  complaining  to  haye  restitution 
thereof. 

8bo.  ^IX.  That  proceedings  in  this  act  may  be  had,  in  all  oases,  against  tenants, 
holding  oyer  their  term;  in  sales  of  real  estate  on  execution,  after  such  sales  shall 
haye  been  examined  by  the  proper  court,  and  the  same  by  said  court  adjudged  legal, 
where  the  judgment  debtor  was  in  possession  at  the  time  of  the  rendition  of  the 
judgment,  by  yirtue  of  which  such  sale  was  had ;  and  where  the  defendant  is  a  set- 
tler or  oocupier  of  land,  without  any  color  of  title,  and  to  which  the  oomplalnant  has 
the  right  or  possession. 

In  Yiwer  y.  WUbor,  8  Ohio  Ben.  398,  it  was  held  that  this  section  nineteen  of  the 
act  of  1881,  did  not  limit  proceedings  to  cases  therein  mentioned,  and  that  it  did  not 
limit  the  proyisions  of  the  first  section ;  but  that  proceedings  for  forcible  entry  and 
detainer,  oould  be  bad  in  all  cases  of  entry  or  maintenance  of  possession  by  actual 
force. 

For  a  brief  statement  of  the  object  and  history  of  this  form  of  remedy,  see  the  re- 
marks of  Lane,  Judge,  in  deliyering  the  opinion  of  the  court  in  the  aboye  case. 

Under  this  act  of  1831,  it  was  held  that  no  adeonate  proyisions  were  made  to  ena- 
ble a  purchaser  at  tax  sale  to  obtain  possession  of  the  premises  purchased,  in  an  action 
of  forcible  entry  and  detainer,  against  an  occupant  claiming  title  adyerse  and  senior 
to  the  tax  tiUe.     Kellejf  y.  Htmter,  12  Ohio  Rep.  210,  220. 

A  recoyery  of  possession  could  be  bad  in  this  form  of  aetion,  under  the  act  of  1831, 
as  well  in  cases  of  sales  under  decrees  in  chancery,  as  on  executions  at  law,  where 
the  sales  had  been  confirmed  by  the  court.  Barto  y.  Abbe,  16  Ohio  Rep.  408.  And 
all  that  was  necessary  in  forcible  detainer,  in  such  a  case,  was  to  show  a  sale  and 
confirmation  thereof  by  the  court  issuing  the  writ.  The  statute  did  not  require  the 
purchaser  to  delay  proceedings  to  obtain  possession,  until  he  got  the  sheriff's  deed. 
76.408. 

2"  The  complaint,"  it  is  said,  "is  in  the  nature  of  a  declaration.  It  must  giye  a 
yenue  and  describe  the  premises  with  such  certainty  as  will  apprise  the  defendant  of 
what  is  demanded  of  bim,  and  as  will  afford  a  guide  to  the  sheriif  in  executing  a  writ 
of  restitution."  Therefore,  a  description  thus,  **  the  lower  part  of  a  tract  of  land  on 
the  bank  of  the  Bcioto  riyer,  opposite  Piketon,"  is  insufficient  Mwrpky  y.  Xucm,  S 
Ohio  Rep.  255. 

Where  a  complaint,  under  the  act  of  1831,  stated  that  the  "defendant  doth  un- 
lawfully and  forcibly,  and  with  a  strong  hand  detain,"  etc.,  it  was  held  to  be  i  " 
dent  to  giye  the  justice  jurisdiction.    Sarto  y.  Abbt,  10  Ohio  Rep.  408. 
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be  served  and  returned  as  in  other  oases.    Suoli  seryioe  shall  be  three  wiMntobettrfed. 
days  before  the  day  of  trial  appointed  by  the  justice.^ 

(131.)   Seo.  C^XXI.    If  the  defendant  does  not  appear  in  accord-  Prooeedingi  if 

^        .<■     -  -   -  --      -    ..  rr       -  defendant  ftUf  to 


•MMur. 


ance  with  the  requisitions  of  the  summons,  and  it  shall  have  been  prop- 
erly served,  the  justice  shall  try  the  cause  as  thoueh  he  was  present. 

(132.)  Seo.  CXXXII.    No   continuance  shall  be  granted  for  a  OontinnMu^  and 


nndertaklne 
tberdbr. 


loneer  period  than  eight  days,  unless  the  defendant,  applying  therefor, 
shall  give  an  undertaJcing  to  the  adverse  party,  with  good  and  sufficient 
surety,  to  be  approved  by  the  justice,  conditioned  for  the  payment  of 
the  rent  that  may  accrue,  if  judgment  be  rendered  against  the  de- 
fendant. 

(133.)  Seo.  CXXXm.    If  the  suit  be  aot  continued,  place  of  trial  "SZJH^  *" 
changed,  or  neither  party  demand  a  jury  upon  the  return  day  of  the         "*' 
summons,  the  justice  shall  try  the  cause;  and  if,  after  hearing  the  evi- 
dence, he  shall  conclude  that  the  complaint  is  not  true,  he  shall  enter 
judgment  against  the  plaintiff  for  costs;  if  he  find  the  complaint  true, 
ke  shall  render  a  general  judgment  against  the  defendant  and  in  favor  JvOwBomu 
of  the  plaintiff  for  restitution  of  the  premises  and  costs  of  suit;  if  he 
find  tho  <;omplaint  true  in  part,  he  shall  render  a  judgment  for  the  res- 
titution of  such  part  only,  and  the  costs  shall  be  taxed  as  the  justice 
shall  deem  just  and  equitable.^ 

(134.)  Seo.  CXXXIV.  If  a  jury  be  demanded  by  either  party,  TrWbyJwj. 
the  proceedings,  until  the  impanneling  thereof,  shall  be  in  all  respects 
as  in  other  cases.  The  jury  shall  be  sworn  or  affirmed,  to  well  and 
truly  try  and  determine  whether  the  complaint  of  [naming  the  plaint- 
iff], about  to  be  laid  before  them,  is  true  according  to  &e  evidence. 
If  the  jury  shall  find  the  complaint  true,  they  shall  render  a  general  Tbevwdiot; 
vertiict  of  guilty  against  the  defendant;'  if  not  true,  then  a  general 
verdict  of  not  guilty;  if  true  in  part,  then  a  verdict  setting  forth  the 
fiftcts  they  find  true. 

(135.)  Sec.  CXXXV.    The  justice  shall  enter  the  verdict  upon  his  tSLJJ^  ^ 
docket,  and  shall  render  such  iudgment  in  the  action  as  if  the  facts, 
authorizing  the  finding  of  such  verdict,  had  been  found  to  be  true  by 
himself. 

i  Under  a  former  law,  which  required  the  summons  to  be  served  three  days  before 
the  day  of  trial,  it  was  held  that  the  day  of  serrioe  should  be  counted  as  one  day,  and 
that,  therefore,  a  serrioe  on  the  sixth  day  of  the  month,  retnmable  on  the  ninth — the 
trial  day— was  sniBcient.    Barto  t.  Abbe,  16  Ohio  Bep.  408. 

2  By  the  third  section  of  the  aot  of  1831  (Swan's  Stat,  of  1841,  p.  418,)  it  is  pro- 
Tided, ''  that  where  forcible  detainer  only  shall  be  alleged  in  the  complaint,  it  shaU  be 
the  duty  of  the  complainant  to  notify  the  defendant,  at  least  ten  days'prior  to  issuing 
the  writ,  to  leare  the  premises."  The  next  section  prorided,  **  that  when  the  com- 
plaint shall  specify  both  forcible  entry  and  detainer,  it  shall  be  the  duty  of  the  juiy, 
if  they  find  a  Terdict  of  guilty,  to  designate  in  such  verdict  whether  they  find  the  de- 
fendant guilty  of  forcible  entiy  and  detainer,  or  forcible  detainer  alone ;  and  if  the 
latter  only,  they  shaU  also  find  whether  the  requisite  notice  had  been  given ;  and  if 
such  notice  shall  not  have  been  given,  the  complidnant  shall  not  recover  costs."  It 
was  held  that,  under  these  provuions,  in  a  complaint  for  forcible  detainer  only,  the 
jury  were  not  required  to  find  the  fact  of  notice  in  their  verdict  of  guilty,  to  warrant 
a  Judgment  for  oosts  against  the  defendant.     WUliamt  v.  MeMilkm,  18  Ohio  Rep.  107. 

Under  the  amendatory  aot'of  1848  (Curwen,  974) — the  second  section  of  which  pro- 
vided that  the  jury  should  be  sworn  "well  and  truly  to  try  whether  the  complaint  of 
the  plaintiff  is  true  according  to  the  evidence,"  and  the  third  section  of  which  pro- 
vided that "  if  the  juiy  shaU  find  the  same  true,  they  shall  return  a  general  verdict 
of  guilty,  or  they  shall  return  a  special  verdict  of  such  parts  as  they  do  find  true  " — 
it  was  held  that  where  the  complaint  set  forth  a  legal  notice  to  the  defendant,  and 
the  Jury  found  "  the  matters  stated  in  the  complaint  to  be  true,"  it  was  a  sniBcient 
linduig  th»t  the  requisite  notice  had  been  given,  to  warrant 'a  judgment  for  costs, 
Ih.  m. 

8  A  verdict :  "  We,  the  jury,  find  the  defendant  guilty  in  said  suit  of  forcible  entry 
and  detainer,"  is  a  good  general  verdict,  though  formal.  Mwrjikg  v.  Imobu,  2  Ohio 
Bep.  265. 
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(136.)  Seo.  GXXXYI.  Exceptions  to  the  opinion  of  Uie  justice, 
in  cases  under  this  artiole^  upon  questions  of  law  and  evidence,  may  be 
taken  by  either  par^,  whether  tned  by  jury  or  otherwise.^  a 

(137.)  Sec.  CXxXVII.  Where  a  judgment  of  restitution  shall  be 
entered  by  a  justice,  he  shall,  at  the  request  of  the  plaintiff  his  agent 
or  attorney,  issue  a  writ  of  execution  thereon,  which  shall  be  in  the  fbl- 
lowing  form,  as  near  as  practicable  : 


The  state  of  Ohio,  • 


county: 

township: 


To  any  constable  of 
Whereas,  in  a  certain  action  for  the  forcible  entrr  and  detention  (cr 
the  fbrcible  detention,  a»  the  cote  ma^  be),  of  the  following  described 
premises,  to-wit:  ■ 
was  plaintiff,  and  • 
dered  on  the 


-,  lately  tried  hefore  me^  wherein  • 


'  day  of 


was  defendant,  • 
A.  D. 


-judgment  was  ren- 
-,  that  the  plaintiff 


have  restitution  of  said  premises;  and  also  that  he  recover  costs  in  thf 

sum  of .    You  therefore  are  hereby  commanded  to  cause  the 

defendant  to  be  forthwith  removed  from  said  premises,  and  the  said 
plidntiff  to  have  restitution  of  the  same;  also,  that  you  levy  of  the 
goods  and  chattels  of  the  said  defendant,  and  make  the  costs  idbresaidy 
and  all  aooruing  costs,  and  of  this  writ  make  legal  service  and  due 
return. 

Witness  my  hand,  this  — r—  day  of ,  A,  D.  — 


Justice  of  the  Peace. 

At  amBndad  aad  (12B.)  Ssa  CXXXYDX  The  officer  shall,  within  ten  days  after  reo«iv- 
tookflflbct  Febni-  ing  the  writ,  execute  the  same  by  restoring  the  plaintiff  to  the  possession  of 
•^6,1869;  66  T.  ^Q  premises,  and  shall  levy  and  collect  the  costs,  and  make  return  as  upon 
-^AndMrrke.      Other  executions.    If  the  officer  shall  receive  a  notice  from  the  justice  mat 

the  proceedings  have  been  stayed  by  the  filing  of  a  petition  in  error,  and 
Whenprooeedingt  undertaking,  required  by  law,  in  the  court  of  common  pleas,  he  shall  imme* 
luid.  diatebr  delay  aU  fbrther  proceedings  upon  the  execution,  and  if  the  premises 

have  been  restored  to  the  plaintiff,  he  shall  immediately  place  the  defendaj^ 

in  possession  thereof,  and  return  the  writ,  with  his  proceedings  and  costs 

taxed  thereoa  '  "b 

or  THX  BSPIiXTIN  09  PBOPSBTT.* 


Jnrbdlotkmof 
Jnstloe. 


TheaffldttTit, 


(139.^  Ssc.  GXXXIX.  The  plaintiff  may  recover  the  possesdoa 
of  specific  personal  property,  of  less  value  than  one  hundred  dollars, 
before  a  justice  of  the  peace,  as  herein  provided. 

(140.)  Sbo.  CXL.  An  action  for  this  purpose  shall  not  be  brought 
until  there  is  filed  in  the  office  of  the  justice  an  affidavit  of  the  plaintiil^ 
his  agent  or  attorney,  showing : 

1.  A  description  of  the  property  claimed; 

2.  That  the  plaintiff  is  the  owner  thereof,  or  has  a  special  ownership 
therein,  stating  the  fiu^ts  in  relation  thereto,  and  that  he  is  entitled  to 
the  immediate  possession  of  the  property ; 

3.  That  the  property  is  wrongMly  detained  by  the  defendant;' 

4.  That  it  was  not  taken  in  execution  on  any  order  or  judgment 


1  Whan  there  was  no  law  snthoriiing  a  bill  of  exeeptlonfl  to  be  taken  la  sneh  easei. 
if  one  was  taken.  It  was  dliregarded  on  error,  though  ineoiponrted  into  the  Moerd  of 
the  proceedings.    Barfoy.  il66«,  16  Ohio  Bep.  40S. 

i  See  note  to  seo.  (532)  of  the  Code. 

8  See  notes  under  this  title  in  the  Gode. 

4  See  note  to  sec.  (175>-8  of  the  Code. 

(a)  B«p«aed.  SoppUed,  Sup.  416.    _    {b)  Sepeatod.   SuppUod,  Sof .  418 
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tgainst  eaid  plamttff,  or  for  tbe  payment  of  any  tax,  fine,  or  amerce* 
ment  aBsessed  aeainst  him,  or  by  virtue  of  an  order  of  deiiyery  issued 
under  this  artiele,  or  any  other  mesne  or  ftnal  prooess  issued  against 
said  plaintiff,  a 

(141.^  Sbo.  CXLI.    Upon  snoh  affidavit  being  made  and  tied  with  timv 
the  justice,  he  shall  issue  a  summons  as  in  other  oases,  but,  in  addition,  ^^^"^ 
commanding  the  constable  immediately  to  seiEC  and  take  into  custody, 
wherever  they  may  be  found  in  the  county,  the  goods  and  chattels 
mentioned  in  the  adidavit,  and  deliver  the  same  to  the  plaintiff. 
**     (142.)  Sxo.  CXLII.    The  constable  shall  execute  the  writ  by  taking  How  ^ 
ike  property  therein  mendoned.    He  shall  also  deliver  a  copy  of  the  ^^^ 
summons  to  the  person  charged  with  the  unlawful  detention  of  prop- 
erty,  or  leave  such  eopj  at  his  usual  plaee  of  residenoe ;  and  shall 
make  return  of  the  time  and  manner  of  service,  the  a{^>raisement  of  the 
property,  and  any  undertaking  taken  by  him. 

(143.)  Sbo.  CXLIII.  The  constable  shall  net  detiver  to  the  pkin-  The  t 
Mff,  his  agent  or  attoiney,  ^e  property  so  taken  until  there  has  been 
executed,  by  one  or  more  sufficient  suretiee  of  the  plainUff,  a  written 
undertaking  to  the  defendant,  in  at  least  douMe  the  value  of  the  prop- 
erty taken,  1>ut  in  no  case  less  than  fifty  dollars,  to  the  effect  that  the 
plaintiff  shall  duly  prosecute  the  aHAon,  and  pay  all  costs  and  damages 
which  may  be  awutled  against  him.  a 

ri44.)  Sbo.  CXLIY .  Fot  the  purpose  of  fixing  the  amount  of  the 
undertaking,  the  value  of  the  property  taken  thall  be  ascertained  by  the 
oath  of  two  responsible  persons,  whom  At  constaUe  shall  swear  truly 
to  assess  the  value  &ere^. 

(145.)  Sbo.  GXLY.  Whenever  the  apprised  viJue  of  the  property  pnoeedtngi  wheo 
so  taken,  shall  exceed  one  hundred  dollars,  the  justice  shall  eertkfj  the  gg^  •xetedg 
proceedings  upon  the  said  writ  to  the  court  of  common  pleas  of  his 
county,  and  thereupon  shall  file  the  original  papers,  together  with  a 
certified  transcript  of  his  docket  entries  in  the  clerk's  office  of  said  court: 
the  case  there  to  be  proceeded  in,  as  if  such  suit  had  commenced  in 
said  court.  5 

(146.)  Sko.  CXLYI.  If  the  undertaking,  required  by  section  one  BChet  of  notgiT. 
hundred  and  forty-three,  be  net  give*  withm  twenty-lour  hours  from  ^  m^imtMn^ 
the  takii^  of  the  proper^  under  said  order,  the  officer  shall  return  the 
property  to  the  deftndant.  And  if  the  officer  deliver  any  property  so 
taken,  to  the  plaintiff,  his  agent  or  attorney,  or  ketp  tiie  same  from  the 
defendant,  without  taking  such  security  wkhkr  tl^  tiaie  aforesaid,  or 
if  he  take  insufficient  seewity,  he  shall  be  liaUe  to  the  defendant  in 
damages. 

(1470  Sbc.  CXLVn.    If  the  property  have  been  delivered  to  the  ttw  or  i^t  of 
plautifi(  and  judgment  be  rendered  against  him,  or  of  [if]  he  other-  p«^p«^» 
wise  feil  to  prosecute  his  action  to  fij^il  judgment,  the  justice  shall,  on 
application  of  the  defendaot,  or  his  attorney,  impannel  a  jury  to  inquire 
into  the  right  of  property  and  right  of  possession  of  the  defendant  to 
the  property  taken.    If  the  jmy  shaU  be  satisfied  the  said  property  was  ^^^^  n^^j,^  ^ 
the  property  of  the  defendant  at  the  commencement  of  the  action,  or  if  tbo    jnry,    Md 
ihey  shall  uid  that  the  defendant  was  entitled  to  the  possession  only  of  ^^°^'  ^^ 
the  same,  at  such  time,  then,  and  in  either  case,  they  shall  assess  such 
damages  for  the  defendant,  as  are  right  and  proper,  for  which,  with  costs 
of  suit,  the  justice  shall  render  judgment  for  the  defendant  C 

(148.)  Sbo.  OXLYIII.    In  all  cases,  when  the  property  has  boon  i 
delivered  to  the  plaintiff,  where  the  jury  shall  find  for  the  defendant^ 
they  shall  also  find,  whether  the  defendant  had  the  right  of  property,  or 
the  rk;ht  of  possession  only,  at  the  commencement  (^  the  suit ;  and  if 
they  mid  either  in  his  fevor,  they  shall  assess  such  damages  as  thej 
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think  rigbt  and  proper  for  tlie  defendant,  for  which,  with  costa  of  saiii 
the  court  shall  render  judgment  for  the  defendant.  ^  d 
test.  G^^O  ^^^'  CXLIX.     In  all  oases,  when  the  property  has  been  de« 

liyered  to  the  plaintiff,  where  the  jurr  shall  find  for  the  plaintiff,  on  trial, 
or  on  inquiry  of  damages,  they  shall  assess  adequate  damages  to  the 
plaintiff  for  the  illegal  detention  of  the  property,  for  which,  with  costs 
of  suit,  the  justice  shall  render  judgment  against  the  defendant ' 
StMt.  (150.)  Sxo.  CL.    When  the  property  claimed  has  not  been  taken,  or 

has  been  returned  to  the  defendant,  for  want  of  the  undertaking  required 
by  section  one  hundred  and  fort^-Uiree,  the  action  may  proceed  as  one  - 
for  damages  only,  and  the  plaintiff  shall  be  entitled  to  such  damages  as 
are  right  and  proper ;  but  if  the  property  be  returned  for  want  of  the 
undertaking  required  by  said  section,  the  plaintiff  shall  pay  all  costs 
made  by  taking  the  same. 
BrMUngofMi  (151.)  Sbo.  CLI.    The  constable  in  executing  the  writ,  may  break 

b^diLn|pi  to  cow-  ^^^^  ^^j  building  or  inclosure,  in  which  the  property  claimed,  or  any 
part  therrof,  is  concealed;  but  not  until  he  has  oe^  reused  an  entrance 
into  said  building  or  inclosure,  and  the  deliyery  of  the  property,  after 
haying  demanded  the  same. 

(152.)  Sso.  CLII.  No  suit  shall  be  instituted  on  the  undertaking 
eiyen  under  section  one  hundred  and  forty-three,  before  an  execution 
issued  on  a  judgment  in  fayor  of  the  defendant  in  the  action  shall  haye 
been  returned,  that  sufficient  property,  whereon  to  leyy  and  make  the 
amount  of  such  judgment,  can  not  be  found  in  the  county. 
PttMiiy  te  iTO-  (153.)  Sso.  CLIII.  K  any  justice  shall  issue  a  wnt  to  repleyin 
ta^^intt  wftboni  property,  as  is  proyided  by  this  article,  without  the  affidayit  being  made 
and  filed  in  his  office,  as  is  proyided  in  section  one  hundred  and  forty, 
the  same  shall  be  set  aside  at  his  costs,  and  he  shall  be  liable  in  dam- 
ages to  the  party  injured. 

ABTICLE  XIL 

BXEOUnON — ^BETUBN — STAT   OP    EXECUTION — ^NOTIOE   OF   SALE — ^DE- 
LIVBRT — ^UNDERTAKING. 

■nonti^majii*  (154.)  Seo.  CLIY.  Execution,  for  the  enfbroement  of  a  judgment 
J^TiinvMt!  before  a  justice  of  the  peace  Texoept  when  it  has  been  taken  to  the 
common  pleas  on  error,  or  appeals,  or  docketed  therein,  or  during  the  time 
it  may  be  staid,  as  proyided  by  this  actV  may  issue  by  the  justice  before 
whom  the  judgment  w^s  rendered,  or  oy  his  successor  in  office,  on  the 
application  of  the  party  ^utitled  thereto,  at  any  time  within  fiye  years 
from  the  entry  of  the  judgment,  or  the  date  of  Uie  last  execution  issued 
thereon.' 

'(155.)  Seo.  CLY.  It  shall  be  the  duty  of  the  justice,  if  the  case 
be  not  i4>pealed,  taken  up  on  erroi^  docketed  in  the  common  pleas,  or 
bail  has  not  been  giyen  for  .the  stay  of  execution  at  the  expiration  of 
ten  days  from  the  entry  of  the  judgment,  to  issue  execution  without  a 
demand,  and  proceed  to  collect  the  judgiient,  unless  otherwise  directed 
by  the  judgment  creditor.^ 

1  See  note  to  seo.  (184)  of  the  Code. 

S  See  note  to  seo.  (186)  of  the  Oode. 

3  It  is  irregular  for  the  jnstioe  to  oonyert  the  first  exeontion  into  an  aliai  writ  by 
changing  its  date.  Snoh  writ,  howeyer,  is  not  yoid.  Faru  y.  Th*  SlaUf  8  Ohio  St. 
Bep.  159. 
.  4  Under  sees.  (OS),  (M)  and  («8)  of  the  aet  of  1831  (Swan's  SUt.  of  1841,  p.  505),  and 
the  first  section  of  the  amendatory  act  of  1833  {lb,  p.  530),  it  was  held  that  a  jastiee 
of  the  peaoe  was  not  bound  to  issue  exeouUon  without  special'order  of  the  judgment 
oreditor,  until  the  time  aUowed  for  putting  in  bail  for  stay  of  axeoution  had  expired. 
(«>  Bep(«l«l.   Supplied,  Sop.  417. 
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(156.)  Seo.  CLYI.    Any  person  against  whom  judgment  may  be  wkm  itaj  of  «»• 
rendered  under  the  provisions  of  this  act,  except  as  hereinafter  excepted,  ^  teX^T  £ 
may  have  stay  of  execution  for  the  several  periods  hereinafter  men-  ^^^  *^*'** 
tioned,  by  entering  into  an  undertaking  to  the  adverse  party,  within  ten 
days  after  the  rendition  of  such  judgment,  with  good  and  sufficient 
surety,  resident  of  the  county,  as  the  justice  shall  approve,  conditioned 
for  the  payment  of  the  amount  of  such  judgment,  interest  and  costs, 
and  costs  that  may  accrue;  which  underti^Ling  shall  be  entered  on  the 
docket  of  the  justice,  and  be  signed  by  the  surety.  ^ 

(157.)  Sbo.  GLYII.    The  stay  of  execution  iMreby  authorized,  shall  How^ 
be  eraduated  as  fbllows,  namely:  ^*^ 

First:  On  any  judgment  for  ^iq  dollars  and  tinder,  the  stay  shall  be 
for  sixty  days. 

Second :  On  any  judgment  exceeding  five  dollars,  and  under  twenty 
dollars,  the  stay  shall  be  for  ninety  days. 

Third :  On  any  judgment  for  twenty  dollars,  and  under  fi^  dollars, 
the  stay  shall  be  for  one  hundred  and  fiftv  days. 

Fourth :  On  any  judgment  for  fifty  dollars  or  upward,  the  stay  shall 
be  for  two  hundred  and  fort;^  days. 

Fifth :  Where  judgment  is  obtained  against  a  surety,  and  he  takes  a 
stay  thereon,  and  he  obtains  judgment  against  the  principal,  stay  of 
execution  must  be  allowed  onthe  judgment  against  tne  principal  only 
M>  long  that  the  stay  will  expire  one  month  before  that  allowed  to  the 
Eurety  on  the  jud^ent  against  him. 

(158.)  Sbo.  CLVIII.    No  stay  of  execution  on  judgmenta  rendered  |^^ 
in  the  following  cases,  shall  be  allowed :  '^* 

1.  On  judgments  rendered  against  justices  of  the  peace  for  refusing 
to  pay  over  money  by  them  collected,  or  received  in  their  officiiu 
capacity. 

2.  On  judgments  against  justices  for  not  reporting  annually  to  the 
auditor  all  fines,  as  required  bv  kw. 

3.  On  any  judgment  rendered  against  a  constable  for  fkiling  to 
make  return,  making  a  fiilse  return,  or  reftising  to  pay  over  money  col- 
lected in  his  official  capacity. 

4.  On  judgments  against  bail  for  the  stay  of  execution. 

5.  Where  judgment  is  rendered  in  feiyor  of  bail  who  have  been 
compelled  by  judgment  to  pay  money  on  account  of  their  principal. 

6.  On  judgments  obtained  by  constables  on  undertakings  executed 
to  them  for  the  delivery  of  property. 

(159.)  Sso.  CLIX.    If  tne  execution  issued  before  &e  undertak-  bmO  at  ( 
ing  for  stay,  or  that  required  in  case  of  appeal  be  given,  and  such  un-  ^^'^ 

That  ha  might,  upon  a  special  order,  issue  exeontion  within  that  time ;  hut  that,  when 
the  time  had  expired,  he  was  required  by  the  statute  to  issub  exeontion,  although  not 
fpeoiaUj  direeted.    Skarplem  y.  Totylar,  12  Ohio  Rep.  248. 

iSnit  by  N.  v.  H.  on  undertaking  on  docket  of  P.,  a  justice  of  the  peace,  for  ftaj 
of  execution.  N.,  to  maintain  the  issue  on  his  part,  introduced  the  record  of  the 
Judgment,  and  H.  admitted  that  at  the  time  he  signed  his  name  on  the  docket,  justice 
P.  added  to  the  name  "  for  stay."  H.  offered  to  prore  that  he  signed  his  name  in 
blank  on  the  docket,  and  that  no  undertaking  was  then  written  out;  and  that  after 
P.'s  term  of  ofBce  had  expired,  and  his  ofBoial  records  had  been  transferred  to  his 
•uooessor,  ex-justice  P.,  without  the  consent  of  H.,  wrote  on  the  docket  abore  H.'s 
blank  signature  the  undertaking  sued  on.  Held:  That  it  was  not  error  in  the  court 
below  to  reject  this  testimony  offered  by  H.    Eerig  r.Nongarwt,  7  Ohio  8t.  Rep.  480. 

Where,  under  a  prior  law,  a  recognisance  as  bail  for  the  stay  of  execution,  was  so 
Informally  taken  as  to  be  erroneous  and  Toid,  the  justice  was,  it  seems,  himself  re- 
ipcnsible  for  damages.    Kenur.Sehoonmak^r,  4  Ohio  Rep.  S81.    A  recognisance  in 
tne  following  form  was  held  to  be  yoid : 
*'  Jacob  Kerns     |        Simeon  Elliot  appears  and  acknowledgee  himself  baU  in  tht 

T  1.    c*;      ^       l     »boyeoase.    Ih.Zit 
John  Stewart.      J 
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dertaking  be  giyen  aflerwiyrd,  and  within  ihe  time  allowed^  the  justice 
shall  recall  the  execution. 
Wkm  iiwiiaa      (160.)  Seo.  CLX.     Where  any  person  who  has  beeome  bail  f(nr  stay 
JdSgtiT^  «£•  of  execution,  shall  remove  before  the  expiration  of  such  stay,  into  any 
■^*  other  county  or  state,  Uie  justice  shall,  on  demand,  issue  ezecutioB 

against  the  goods  and  chattels  of  the  defendant,  or  other  partpr  against 
whom  the  original  judgment  was  rendered,  to  be  proceeded  with  as  in 
other  oases, 
stau.  (161.)  Seo.  CLXI.    When  any  surety  for  the  stay  of  ezeoutioa 

shall  beoome  appreheneive  Uiat,  by  delaying  the  exeoution  until  the 
expiration  of  the  full  time  of  such  stay,  he  or  she  may  be  compelled 
to  pay  the  judgment,  it  shall  be  lawful  for  such  suretv  to  make  and  file 
affidavit  of  that  fact,  before  the  justice  on  whose  docket  the  judgment 
is  entered ;  whereupon,  suoh  justice  shall  issue  execution  against  the 
judgment  debtor,  which  shall  be  proceeded  in  as  in  other  cases:  Pro* 
vid^,  sueh  bail  shall  not  thereby  be  discharged  from  liability,  but  may 
be  proceeded  against  after  the  expiration  of  the  term  of  stay,  in  the 
manner  as  if  exeoution  had  not  issued  as  aforesaid. 
How,  toiiMh  (162.)  Sec.  CLXII.    If  the  judgment  debtor  shall,  within  ten  days 

SSiiMd.  after  levying  such  execution,  enter  into  a  fturther  undertaking  for  the 

stay  of  execution,  during  so  much  of  the  first  stay  as  remains  then  un- 
expired, and  shall  pay  the  costs  of  the  exeoution  issued  aeainst  him,  as 
aforesaid,  it  shall  be  the  duty  of  the  justice  to  take  such  further  un- 
dertaking, and  recall  the  execution;  and  the  person  who  last  became 
Surety  shall  first  be  proceeded  against,  until  it  shall  appear,  by  the  re- 
turn of  the  constable,  that  he  or  she  has  no  goods  and  chattels  whereon 
to  levy,  before  prooeedingpi  shall  be  instituted  on  the  undertaking  first 
given. 
When  JvdffnMtt      (163.)  Seo.  CLXIII.    When  any  judgment  shall  be  obtained  against 
m^b^^°^  any  prson  who  shall  have  entared  himself  bail  on  the  docket  of  any 
justice  of  the  peace,  agreeably  to  the  provisions  of  this  aet,  the  orig- 
inal judgment  diall  remain  good  and  valid  in  law,  for  the  use  of  such 
~who  iw  Ob-  bail ;  who,  at  any  time  thereafter,  mav  sue  out  execution,  on  such  judg* 
tatn  ezwmtfeii;    jq^^^^  a^nst  the  eoods  and  chattels  of  the  defendant,  for  the  use  of 
such  bail,  whieh  shall  be  so  indorsed  by  the  justice;  and  suoh  bail 
And  tnuMoript.    shall  also  be  entitled  to  a  transcript  of  such  judgment,  for  his  own  use; 
which  shall  have  the  same  force  and  efiect  as  transcripts  in  other  cases. 
Pnoeedingstoob-      (1^4.^  Ssc.  OLXIV*    At  any  time  before  the  stay  shall  expire,  if 
^f^^^i^^  rare-  ^^i^  justice  taking  the  surety,  or  his  suooessor  in  office,  shall  become  satis* 
fied  that  the  surety  is  insufficient,  it  shall  be  his  duty  to  cause  written 
notice  there<^  to  oe  given  to  the  defendant,  or  if  he  m  absent,  that  the 
same  bo  left  at  his  residence,  requiring  him  to  give  additional  surety. 
If  such  defendant  shall  not  have  given  such  additional  suretv,  on  or 
by  the  tiiird  day  after  the  giving  of  such  notice,  such  fact  shall  be  en- 
tered on  the  docket,  and  he  shaJl  immediately  issue  exeoution  against 
the  defendant  for  the  collection  of  tiie  judgment    If  within  ten  days 
after  the  issuing  of  such  exeoution,  surety  to  the  satis&ction  of  tiie  jus- 
tice be  give,  the  execution  shall  be  recalled  and  staid  until  the  expir* 
ation  of  the  original  day. 

^  "pnded^  (165.)  Saa  CliXV.  It  shall  be  lawful  for  any  justice  of  the  peace,  of  any 
X^isgqTmj,  84.  towDshh)  of  this  state,  to  issue  executions  on  any  jud^ents  on  the  docket 
Ezeoatton^'  of  any  justice  of  his  township,  who  may  be  unable  to  issue  said  executions 
towSJrSriS*  ^^  conseauence  of  sickness,  absence,  or  any  other  cause.  The  exeeutbn 
'  must  be  directed  to  a  constable  of  the  cottnty,^  and  subscribed  by  the  justice 

1  Under  the  ninety-flnt  section  of  the  not  of  1881  (Swan's  Stat,  of  1841,  p.  S^ 
which,  in  oase  the  constable  made  return  that  sni&cient  goods  and  chattels  eottld  not 
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oy  whom  the  jod^ent  was  rendered,  or  b^  his  sneoessor  in  offiee,  or  by  tibe 
Jostioe  in  whose  nands  the  docket  of  any  justice  of  the  township  has'  been 
placed,  in  conseqaenoe  of  the  justice  who  may  have  rendered  judgment  be- 
ing unable  to  issue  in  consequence  of  sickness,  absence,  or  any  other  cause ; 
and  must  bear  date  the  day  of  its  delivery  to  the  officer  to  be  executed.  It 
must  intelligibly  refer  to  the  judgment,  by  stating  the  names  of  the  parties,  Tti  ninhUM 
and  the  name  of  the  justice  before  whom,  and  of  the  county  and  township 
where,  and  the  time  wnen,  it  was  rendered ;  the  amount  of  the  jud^ent,  and 
if  less  than  the  whole  is  due.  the  true  amount  thereon,  as  f<^ows: 

1.  If  it  be  a  case  where  the  defendant  can  not  be  anrested,  it  must  direct 
the  officer  to  collect  the  amount  of  the  judgment  out  of  the  personal  pwperty 
of  the  debtor,  and  pay  the  same  to  the  party  entitled  thereto; 

2.  If  it  be  a  case  where  any  of  the  judgment  debtors  are  certified  on  the 
docket  as  surety,  it  shall  command  that  tiie  money  be  made  of  the  personal 
ptoperij  of  the  principal  debtor,  and  for  want  thereof,  of  the  personal  prop- 
erty of  the  surety.  In  sneh  oaaes  the  personal  property  of  the  prinoipu, 
subiect  to  executum  wittin  the  jurisdiction,  ahalf  be  exhausted  befbrtf  anj 
of  the  property  of  the  bail  shall  be  taken  in  execution,* 

3.  If  it  DC  a  case  where  the  defendant  ma;|r  be  arrested,  in  addition  to  the 
foregoing,  it  must  direct  the  officer,  if  sufficient  property  of  the  defendant 
subject  to  the  execution,  can  not  be  found  to  satisfy  Uie  judgment,  that  he 
arrest  the  debtor  and  commit  him  to  the  jaU  of  the  county,  until  he  pay  the 
judf^ment  or  be  discharged  according  to  law,  unless  the  exeoudon  be  accom- 
panied by  an  order  of  arrest,  as  promed  in  seotiont  twenty^ix  and  twen^ 
seyen; 

4  It  must,  in  all  eases,  direct  the  officer  to  make  return  of  the  execution, 
and  a  certificate  thereon,  showing  the  manner  in  which  he  has  executed  die 
same,  in  thirty  days  firom  the  time  of  his  receipt  thereoH 

(166.)  Sec.  CLXVI.  Upon  an  execution  on  a  judgment  against  ^^EiSS^S^  or 
joint  debtors,  upon  one  or  more  of  whom  the  srimmonB  was  not  senred,  wbon  notMnred. 
the  execution  must  contain  a  direction  to  collect  the  amount  oat  of  tibe 
joint  property  of  all  the  defendants,  or  the  separate  property  of  thb 
persons  upon  whom  the  summons  was  served,  to  be  specified  by  name. 
If  such  judgment  be  also  such  that  the  defendants  are  subject  to  arrest 
thereon,  the  justice  must  further  specify  the  names  of  those  defendants 
served  with  die^summons,  who  may  be  arrested  for  want  of  property. 

(167.)  Sso.  GLXTIL    A  constable  may,  at  his  peril,  omit  to  arrest  ^^{fS^'f^!^ 
a  debtor,  or  after  arrest,  suffer  him  to  go  at  large  berore  the  return  day,  pmit  Jo^  ^ 
subject  only  to  his  liability  for  aa  escape,  or  for  omitdng  to  arreet,  if  he  ^*^ 
&il  to  have  either  the  money  or  the  person  of  the  debtor  in  custody  at 
the  expiration  of  thirty  days. 

(168.)  Sbo.  GLXYIII.    It  shall  be  lawful  for  the  sheriff  or  jailor,  WheadMriffBuu 
receiving  any  person  imprisoned  on  execution  issued  in  any  civil  pro-  J**'**'**  prfwa- 
feeding,  at  any  time  when  there  is  no  money  in  his  hands,  to  pay  for 
the  sustenance  of  such  prisoner,  to  discharge  him  firom  prison.    The 
jailor  may,  however  detain  such  prisoner,  uie  adverse  party  being  lia- 
ble for  such  sustenance. 

(169.)  Sso.  CLXIX.    The  debtor,  oommitted  as  herein  provided,  How i»cdi£tar 
may  be  held  in  prison  ten  days,  and,  if  he  be  a  person  without  a  fam-  3u^**  J— «— 
Uy  for  which  he  prorides,  one  dav  in  addition,  for  ever^  dollar  over  ten 
due  on  the  execution,  or  if  he  have  a  family  for  which  he  provides, 

b«  foand  la  tiM  towntktp  whmn  the  jottioe  who  lifoed  the  esemitioii  i«d<M«  sad 
.  suggested  to  the  jutioe  tast  the  eseeadon  debtor  had  foodi  aad  ehatteli  in  another 
township  in  the  same  oonnty,  provided  that  it  should  be  lawfU,  for  the  jostiee  to  istae 
•xeoation  to  any  oonstaUe  in  the  township  where  the  jnsdoe  resided,  or  of  the  town- 
ship where  sneh  goods  and  ehattels  oonld  be  found,  it  was  held  that  an  eseontioa 
Issned  *'  to  any  oonstahle  of  Brooklyn  or  Panna  townships  "  (the  fonaer  being  the 
township  where  the  jnstiee  resided,  and  the  latter  the  township  where  it  was  sag* 
gested  the  defendant  had  goods),  although  not  striotly  in  aooordanoe  wfth  the  statatab 
was  net  therelore  Toid.    ^oii  t. /*m*,  id  Ohio  &ep.  100. 
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one  di|j  in  addition  for  every  two  dollars  oyer  twenty,  due  on  the  exe« 
cation. 

^wtoSS?**  ^  ^^'^^')  ^?^'  CLXX.  The  affidavit  of  an  imprisoned  debtor,  that  he 
^'^"*'  has  a  family  for  which  he  provides,  specifying  by  name  one  or  more 
persons,  members  of  such  family,  and  the  place  of  their  residence,  is 
sufficient  evidence  thereof  to  authorise  his  discharge  by  the  jailor. 

^mty  of  eon.  (171.)  Sso.  CLXXI.  A  constable  is  liable  to  the  party  in  whose 
favor  an  execution  i^ued  to  him  for  the  amount  thereof,  in  the  follow- 
ing cases: 

1.  Where  he  suffers  thirty  days  to  elapse  without  making  a  true  re- 
turn thereof  to  the  justice,  and  paying  to  him,  or  to  the  party  entitled, 
the  money  collected  thereon  by  him. 

2.  Where  he  willfully  and  carelessly  omits  to  levy  on  property  within 
thirty  days,  or,  if  the  defendant  be  liable  to  be  imprisoned,  then  to  ar- 
rest and  commit  him  to  the  jail  of  the  county  within  thirty  days. 

JJwejjJJiV  ^^      (172.)  Sec.  CLXXII.     When  an  execution  shall  be  returned  un- 
fS^.  satisfied  for  the  want  of  goods  and  chattels,  the  justice  shall,  unless 

otherwise  directed  by  the  party  for  whom  the  execution  issued,  com- 
mence an  action  on  the  undertaking  for  the  stay  of  execution,  and,  so 
soon  as  judgment  is  obtained  thereon,  shall  issue  execution,  and  if  such 
execution  be  returned  unsatisfied  in  whole  or  in  part,  for  want  of  goods 
and  chattels  of  the  bail  whereon  to  levy,  then  the  plaintiff  may  demand 
and  have  execution  on  the  original  judgment,  for  the  amount  remain- 
ing due.  ^ 
Shm.  (^173.)  Sso.  CLXXIII.    Where  bail  is  given  for  the  stay  of  exe- 

cution,  and  the  defendant  against  whom  the  judgment  was  rendered 
shall  die  before  the  same  is  satisfied,  the  creditor  may  proceed  against 
the  surety  in  the  undertaking,  in  like  manner  as  if  execution  had  been 
issued  against  the  defendant^  and  returned  not  satisfied  for  want  of 
goods  and  chattels  whereon  to  levy. 

SALE  ON  EXECUTION. 

TiwMCiMofMk.  (174.)  Sec.  CLXXI V.  All  property  taken  in  execution  under  the 
provisions  of  this  act  shall  be  advertised  for  sale,'  at  four  of  the  most 
,  public  places  within  the  township  where  such  property  was  seized,  at 
least  ten  days  previous  to  the  time  appointed  for  such  sale,  which  sale 
shall  be  held  between  the  hours  of  ten  o'clock  A.  M.  and  four  o'clock 
P.  M.,  at  the  house,  or  on  the  premises,  where  such  property  was  taken, 
or  at  one  of  the  mostpublio  places  within  the  township. 

(175.)  Sec.  CLXXV.    It  shall  not  be  lawful  for  any  justice  of  the 

I  The  S9th  seotion  of  the  act  of  1831  (Swan's  Stat,  of  1841,  p.  517),  prorided  as  fol- 
lows :  "  And  when  hail  has  been  given  for  Uie  stay  of  execution  as  atoresaid,  and  th« 
period  of  stay  has  expired,  execation  shall,  in  the  first  instanoe,  be  awarded  against 
the  goods  and  chattels  of  the  partj  against  whom  jadgment  was  rendered ;  and  if 
goocb  and  chattels  of  the  party  can  not  be  found  student  to  satisfy  the  execation, 
and  that  fact  be  returned  by  the  constable,  the  justice  shall,  unless  otherwise  directed 
by  the  party  for  whom  execution  issued,  or  his  agent,  proceed  by  writ  of  Mtr*  faeim 
against  the  baiL"  In  Moore  y.  Bobutton,  S  Ohio  St.  Bep.  302,  it  was  held  that  where 
a  justice  of  the  peace,  in  a  proceeding  under  the  section  quoted,  by  teire/aeiai  against 
the  bail  for  stay  of  execution,  rendered  judgment  against  him  without  having  pre- 
riously  issued  execution  against  the  judgment  debtor,  such  judgment  was  not  void^ 
but  bound  the  parties  until  reversed  by  proceedings  instituted  for  that  direct  purnose. 
The  principle  of  the  decision  is,  that  where  a  court  has  jurudiction  of  the  sntdeet 
matter  of  an  action,  and  the  form  of  action  in  which  suit  is  brought,  and  the  partiet 
are  before  the  court  by  proper  process,  its  jadgment  in  the  case,  though  errcn^omt,  it 
not  voidi  the  jurisdiction  is  not  ousted  by  the  erroneous  exercise  of  the  power  whidi 
it  confers. 

3  A  constable  has  no  right,  on  the  day  of  sale,  by  agreement  with  the  debtor,  t» 
substitute  other  property  in  the  place  of  that  levied  upon  and  advertised.  Th«  SkM 
T.  iW2«r  «l  o^.,  U  Ohio  Bep.  646 
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peaoe  wlio  iisned  tlie  execution,  nor  for  the  constable  holding  the  eze-  JotUoe  and  oon 
cution,  to  pnrchase,  either  directly  or  indirect! j,  any  property  sold  on  gjjjj  »«**<>  par. 
each  exeontion.  Aiid  any  jnstiee  or  constable  who  shall  offend  against 
the  provisions  of  this  section,  shall  forfeit  and  pay,  for  every  such  of- 
fense, any  sum  not  exceeding  one  hundred  dollars  nor  less  than  five 
dollars;  to  b^  recovered  by  civil  action,  in  the  name  of  the  state  of 
Ohio,  before  any  court  having  jurisdiction  thereof,  for  the  use  of  the 
township  where  such  offense  was  committed;  and  shall  moreover  be 
liable  to  the  action  of  the  party  injured  thereby. 

(176.)  Sbo.  CLXXVI.    When  anv  cattle  or  other  live  stock  shall  ^JSEfXJdL 
be  taken  in  execution,  it  shall  be  the  duty  of  the  justice  who  issued  the  ^"^^^ 
execution,  or  other  justice  charged  with  the  duty  of  collecting  the  judg- 
ment, whereon  such  execution  issued,  to  allow  the  constable,  for  keep- 
ing of  the  same,  a  reasonable  compensation,  to  be  taxed  and  collected  as 
omer  costs  in  the  suit 

(177.)  Sbo.  CLXXVn.    When  a  constable  shall  levy  on  and  sell  23^25*^' 
any  goods  and  chattels,  he  shall  make  out  and  annex  to  his  return  to  tcaifrt^^taUi 
the  execution,  in  virtue  of  which  such  sale  was  made,  a  true  inventory  «»notiMking. 
of  all  such  property,  and  of  each  article  thereof,  and  the  price  at  whicn 
the  same  was  sold;  and  for  each  and  every  neglect  to  return  a  true  and 
accurate  schedule  or  inventory  of  property  sold,  or  remaining  unsold 
for  want  of  bidders,  or  other  just  cause,  and  if  sold,  the  price  at  which 
the  same  was  sold;  each  and  every  constable  guiltjr  of  such  neglect, 
shall  forfeit  and  pay,  on  conviction  thereof,  any  sum  not  exceeding  one 
hundred  dollars,  to  be  recovered  by  action  in  the  name  of  the  state  of 
Ohio,  for  the  use  of  the  party  injiured  thereby,  to  be  prosecuted  before 
any  court  having  ooenisance  thereof. 

(178.)  Sso.  CLxXVII.    Where  a  constable  shall  have  levied  on  SoiMdatotobeM- 
any  goods  and  chattels,  which  remain  unsold  for  want  of  bidders,  or  ^^^m!^  '^^^ 
other  just  cause,  it  shall  be  his  duty  to  return,  with  the  execution,  a 
schedide  of  all  such  goods  and  chattels.    And  the  justice  shall,  unless  oriartv  Mi*  of 
otherwise  directed  by  the  part^  for  whom  such  execution  issued,  or  his  "^^ 
agent,  immediately  uiereafter,  issue  an  o^der  thereby  commanding  any 
constable  to  whom  the  same  may  be  directed  or  delivered,  to  expose 
such  property  to  sale ;  which  sale,  and  the  proceedings  thereon,  shall 
be  the  same  as  if  such  property  had  been  sold  on  the  original  execu* 
tion. 

(179.)  Sec.  CLXXIX.    Any  constable  having  levied  on  goods  and  J*^^^-25" 
chattels,  of  which  he  permits  tiie  party  against  whom  the  execution    ^*^    P»>P«n7< 
issued  to  retain  the  possession,  is  hereby  authorised  to  take  such  secu- 
rity for  his  own  indemnity  as  he  may  require,  that  such  property  shall        ' 
be  delivered  at  the  time  and  place  appointed  for  the  sale  thereof.  ^ 

(180.)  Sso.  CLXXX.    In  all  cases  where  any  lands  may  [have]  Bii^ti.  eto^,^ 
been  let,  reserving  rent  in  kind,  and  when  the  crops  or  emblements  iS^^^^!rt2!^'*^ 
growing  or  grown  thereon,  shall  be  levied  on  or  attached  by  virtue  of  J*^  ^'^  ^ 
any  execution,  attachment,  or  other  process,  against  the  landlord  or  mtd,  protootod. 
tenant,  the  interest  of  such  landlord  or  tenant  against  whom  such  pro- 
cess was  not  issued,  shall  not  be  affected  thereby ;  but  the  same  may  be 
sold,  subject  to  the  claim  or  interest  of  the  landlord  or  tenant  against 
whom  such  process  did  not  issue. 

(181.)  Sso.  CLXXXI.    In  cases  where  the  constable  shall  make  it  £°7I?1^^?^ 
appear  to  the  saUs&ction  of  die  justice  that  he  has  been  deprived  of  an  ttMiitoviit. 

1  If  the  property  leried  upon  b  left  in  the  poiseetion  of  the  judgment  debtor,  and 
if'remoyedand  not  prodneed  on  the  day  of  sale,  the  oonetable  is  liable  for  the  tuXL 
amount  dne  upon  the  exeontion.    TK€  &ai§  r.  FiUUr  et  oL,  14  Ohio  Bep.  646. 

B—  note  to  seo  (439)  of  the  Oode. 
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i^portamtj  of  levying  an  execution  within  tlie  time  prescribed  by  tiiif 
let,  or  otherwise  prevented  from  making  the  whole  of  the  money  theraiB 
required  to  be  made,  and  shall  make  return  to  the  justice  who  issued 
the  same  to  that  eff»ot,  such  justice  is  hereby  authorised  and  required 
to  issue  further  process  of  execution  for  the  amount  er  balance  remain* 
ing  unsatisfied;  which  shall  be  served  and  returned^  in  all  respeots,  as 
ether  exeeuticms  are  under  this  sot. 

ABTICLB  Xm. 

or  00II8TABIJB8  AVD  THXIK  XyUTDMU 

i^mofooet.  (182)  Seo.  CLXXXII.  Constables  shall  be  elected  for  the  term 
of  one  year,  and  shall  continue  in  office  until  their  successors  are  elected 
and  qualified. 

(183.)  Sso.  CLXXXin.    Every  constable,  before  he  enters  upon 
the  duties  of  his  office,  shall  take  an  oath  or  affirmation  before  a  person 
authorized  to  administer  the  same,  to  support  the  constitution  of  the 
state  of  Ohio,  and  fiuthfully  to  discharge  his  duties  as  constable  during 
his  continuance  in  office,  according  to  uie  best  of  his  skill  and  ability.  > 
(184.)  Sso.  GLXXXIY.    Every  constable,  within  ten  days  after 
his  election,  and  before  he  shall  take  the  oath  of  office,  shall  give  an 
undertaking  to  the  state  of  Ohio,  in  a  sum  not  exceeding  two  thousand 
dollars,  nor  less  than  five  hundred  dollars,  with  one  or  more  sureties 
resident  in  the  proper  township,  such  as  the  trustees  thereof  shall  ap- 
prove, conditioned  for  the  safb  keeping  and  paying  over  to  the  proper 
person  or  authority  all  moneys  which  may  be  collected  or  received  by 
nim,  or  which  may  otherwise  come  into  his  hands  by  virtue  of  his  office, 
and  for  the  due,  honest,  and  faithful  discharge  and  performance  of  all 
and  singular  his  duties  as  such  constable,  according  to  law,  during  his 
continuance  in  office.' 
^>mm%WM,m.      (185.)  Sso.  CLXXXY.    When  such  undertaking  shaU  have  been 
^ven  to  the  satisfiiction  of  the  township  trustees^  the  township  clerk 
diall  make  an  entry  of  the  same,  and  file  the  same  in  his  office.* 
At  uModad  aad      (186.)  Ssa  CLXXXVI.    Whenever  a  vacancy  shall  oocor  in  the  office  of 
^S^i^'iaS^^  constable,  in  any  township,  by  death,  removal,  resignation  or  nonaeoeptance 
T.  19.  '      of  the  person  elected,  or  when  there  shall  be  a  fiulure  to  elect,  the  township    * 

V|ioM9j>  how       trustees  shall  appoint  a  suitable  person  to  fill  such  vacancy  until  the  next 


aanoal.  election  tor  constable,  and  until  a  successor  be  elected  and  aualified: 

When   t»nstia>i*  Provided,  however,  that  in  any  case  when  there  shall  be  no  constable  in  any 

^^oininctowii-  township  in  an^  oouniy  in  tiiis  state,  the  constable  of  any  other  adjoining 

p  maj  a^;       township  in  said  coun^  shall  and  is  hereby  authorised  to  serve  any  process 

that  any  constable  of  said  township  is  now  or  may  be  authorised  to  serve 

bylaw. 

I  (187.^  Sso.  GLXXXYn.  The  constable  so  appointed,  shall  take  a 
like  oatn  and  give  a  like  undertaking,  as  is  requirod  in  other  cases  of 
constables. 

1  See  Art.  zr,  lee.  T,  of  OonttitatioB. 

S  This  Motion  and  mo.  (9)  of  Chap.  118  were  paaMd  the  Mme  day. 

t  Under  a  former  law  it  wm  said  that  "  a  formal  aeoepUnoe  of  the  bond  by  the 
tnutees  is  not  neoessary.  If  the  bond  is  reoeired  without  objeotion,  it  is  an  aoeept* 
anoe.  After  haWng  reoet^ed  it,  and  baring  it  filed  away  by  the  elerk,  in  eonseqnenoe 
•f  which  the  oonstable  prooeedi  to  oflioiate  in  his  oflioe,  neither  the  tnutees  nor  anr 
other  person  oan  bepermitted  to  say,  that  it  has  not  been  aooepted."  Bamt  y.  JUtdf 
i  Ohio  Bep.  409 ;  Werterkavm  t.  CKm,  5  Ohio  Rep.  180.  *'  When,  howerer,  a  bond  is 
preMttted  and  disapprored  of  by  the  trostees,  and  rejeoted,  it  it  olear  that  sneh  bond 
ean  not  be  held  obUgatoiy.  The  snreties  are  dlMharged."  Wmt§tkemm  t.  Clkt,  k 
Ohio  Rep.  186. 

For  farther  decisions  in  regard  to  the  bonds  of  constables  and  other  olBoen,  SM 
note  to  seo.  (508)  of  the  Code. 
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(188.^  Sio.  CLXXXYIIL    A  jocrfiee  of  the  peace  may  appoint  a  yfUm  mu  hov 
eoDstable  or  eonatablea  for  a  special  purpose,  eith^  in  civil  or  criminal  pS^  "^  *^ 
eases,  wheneTer  sueli  appointment  may  become  necessary,  in  the  follow* 
ing  cases : 

1.  Wbere  there  is  no  constable  in  the  township : 

2.  In  the  case  of  disability  of  one  of  the  regular  constables  in  the 
township: 

3*    Where  the  constable  therein  is  a  P«rtrV  to  the  suit :  # 

4.  When,  from  the  pressure  of  ooioisl  business,  the  constaUes 
therein  are  not  enabled  to  perform  the  duties  required  by  the  office.^ 

The  justice  mdung  the  appointment,  shall  uiake  a  memoraadum 
thereof  on  his  docket,  and  shall  require  the  person  appointed  to  take  an 
oath,  as  required  in  other  cases. 

(189.)  Sbo.  OLXXXIX*  The  person  so  appointed  by  the  justice,  rmtm,  ah^  «i 
after  taking  sueh  oath,  shall  have  the  same  authority,  be  subject  to  the  {Q^^  """^ 
same  penalties,  and  entitled  to  the  same  fees,  as  other  constables. 

(190.)  Sbo.  CXO.    Such  justioe  shall  stand  as  surety,  and  shall  be  JwtiMtoftandw 
in  that  character  liable,  he  and  his  sureties,  for  any  neglect  of  duty  ^'****^' 
or  any  illegal  proceedings,  on  the  part  of  such  constable,  so  by  him 
appointed. 

(191.)  Sbo.  CXCI.    All  constables  shall  be  ministerial  ofilcers  in  CoartiMjw'  g«M- 
justices  courts,  in  their  respective  townships,  in  civil  cases,  and  in  their  ^v^''^'^ 
respective  countieB  in  criminal  cases,  and  dril  process  may  be  executed 
by  them  throughout  Uie  coun^,  under  the  restrictions  and  provisions 
of  the  law.' 

(192.)   Sbo.  GXCII.    It  shall  be  the  duty  of  every  oonstoble  to  Dvtyinaaeottas 
serve  and  execute  all  warrants,  writs,  precepts,  executions,  and  other  v'^^^*^ 
process  to  him  directed  and  delivered,  and  in  all  respects  whatever  to  do     • 
and  perform  all  things  pertaining  to  the  ofUce  of  constable. 

(193.)  Sbc.  OXCni.    In  dlMharging  their  duties,  constables  may  ibjodiaM. 
call  to  tibieir  aid  the  power  o(  the  coim^,  or  such  assistance  as  may  m 
necessary. 

ri94.)  Sec.  CXCIV.    It  shall  be  the  duty  of  eveiy  constable  to  B«tn. 
make  due  return  of  all  process  to  him  directed  and  delivered,  at  the 
proper  office  and  on  the  proper  return  day  thereof:  or  if  the  judgment 
DC  docketed  in  the  common  pleas,  appealed  or  staid,  upon  which  £s  has 
an  execution,  on  notice  to  return  the  execution,  stating  thereon  such  hot 

1  Where  a  justioe  of  the  peaoe  oalled  upon  s  penon  to  Mfitt  a  eoattable  in  maktnr 
an  arrest  upon  a  capias  ad  Mti^aoimdmm,  staung  that  saoh  arrest  was  lawfiil,  and 
promising  to  indemnify  snch  person  for  assisting  to  make  the  arrest  and  prerent  a 
resone,  and  it  turned  oat  that  the  arrest  was  ilMgal,  and  a  judgment  had  been  re* 
eoTored  against  the  person  assisting,  for  the  trespass,  it  was  held  that  the  justioe  was 
not  liable  on  bis  promise  of  indemnity,  the  oontraot  being  for  the  performanoe  of  an 
illegal  aet.  Cfumpttan  Y.Lambm,  18  Ohio  Rep.  81. 

t  Wlienerer  the  qnestion  of  property  is  so  (kr  doubtfU,  thai  the  creditor  and  oSioer 
may  be  supposed  to  act,  and  do  in  truth  aet,  without  wantonness,  earelessness  or  op- 
pression, but  in  good  ftiith,  and  on  reasonable  grounds  fsr  belierlag  the  property  \$ 
be  that  of  the  deUor,  the  owner  has  ao  right  to  resist  the  exeestien  er  aMaekmea^  hf 
a  breaoh  of  the  peaoe.    I^ui$  r.  Tks  BtnU,  S  Ohio  Bt.  Bep.  159. 

The  oonyersion,  by  a  justice  of  the  peaoe,  of  the  first  execution  on  a  judgment  be* 
fore  him,  into  an  alias  writ,  by  altering  its  date  is  irregular,  but  ean  not  destroy  tha 
protection  due  to  the  constable  to  whom  it  b  delirered.   The  writb  netToid.  Ih,  159. 

If  a  oonstable  is  duly  eleoted,  takes  the  oath  of  ofBoe,  and  gires  a  bond,  he  may 


\  made  payable  to  the  township  trustees,  instead  of  to  the 


justify  acting  as  constable,  although  the  obligee  in  the  bond  be  not  such  as  is  required 

by  law,  as  where  the  bond  is  made  payable  to  the  towi •  ■    .. 

township  treasurer.    Sorril  y.  iteMl,  2  Ohio  Rep.  409. 

Where,  in  an  action  for  taking  and  oonyerting  goods,  the  defendant  pleaded  that 
be  took  the  goods  as  oonstable  under  an  execution,  etc.,  it  was  held  to  be  oompetent 
for  him  to  establish  the  fact  that  he  was  constable  by  proof  of  general  reputation  and 
•f  his  acting  as  ^uch.    Jolm$m  y.  Stemdman,  Z  Ohio  Bep.  94. 

Bee  note  to  see.  ($9)  of  this  Chapter,  and  note  post  p.  1397. 
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To  note  tiBM  of      (195.)  Sec.  CXCV.    It  sHall  be  the  duty  of  every  congtable,  on  the 
'*"*^*^  '"*•      receipt  of  any  writ  or  other  process  (subpenas  excepted^  to  note  thereon 
the  time  of  receiving  the  same ;  he  shall  also  state  in  nis  return  on  the 
same,  the  time  and  manner  of  executing  it. 
Mvstgotoddtod-      (196.)  Sso.  CXCVI.    No  constable  shall  make  a  return  on  any  pro- 
urt  mktenoe.    ^j^gg  ^£  «  j^^^  found,"  as  to  any  defendant,  unless  he  shall  have  been 
once  at  least  to  the  usual  place  of  residence  of  the  defendant,  if  such 
*  defendant  have  any  in  the  county. 

^^•mirtoBTteir,      (197.)  Sko.  CxCYII.    It  sliall  be  the  duty  of  every  constable  to 
*^       apprehend,  on  view  or  warrant,  and  bring  to  justice,  all  felons  and  dis- 
turbers and  violators  of  the  criminal  laws  of  this  state,  to  suppress  all 
riots,  affrays  and  unlawftil  assemblies,  which  may  come  to  his  knowl- 
edge, and,  generally,  to  keep  the  peace  in  his  proper  county, 
rnttwr  ■mni     Tl98.)  Seo.  OXCVIII.    In  serving  all  process,  either  civil  or  crim- 
**''*"•  inal,  and  in  doing  his  duties  generally,  when  not  oUierwise  restricted  by 

law,  the  authoritv  of  a  constable  shall  extend  throughout  the  whole 
county  in  which  he  may  be  appointed ;  and  in  executing  and  serving 
process  issued  by  a  justice  of  the  peace,  he  shall  have  and  exercise  the 
same  authority  and  powers  over  goods  and  chattels,  and  the  persons  of 
parties,  as  is  granted  by  law  to  a  sheriff  or  coroner,  under  like  process 
issued  from  courts  of  record. 
On  teking  priMi.      (199.)  Seo.  CXCIX.    When  it  shall  become  the  duty  of  the  oonsta- 
^^ffmSmT*  ble  to  take  the  body  of  any  person  to  the  jail  of  tiie  county,  he  shall 
mSk  jador,  tco.    deliver  to  the  sheri^  or  jailor  a  certified  copy  of  the  execution,  com- 
mitment or  other  process,  whereby  he  holds  such  person  in  custody,  and 
return  the  original  to  the  justice  who  issued  the  same;  which  copy  shall 
be  sufficient  authority  to  the  sheriff  or  jailor  to  keep  the  prisoner  in 
•     jail,  until  discha^ed  by  due  course  of  law. 
To  whom  to  poj      (200.)  Seo.  CO.    Constables  shall  pay  over  to  the  part^  entitled 
ovw  moiMyi.       thereto,  all  money  received  by  them  in  their  official  capacitjr,  if  demand 
be  made  by  such  party,  his  agent  or  attorney,  at  any  time  before  he  re- 
turns the  writ  upon  wmch  he  has  received  it;  if  not  paid  over  by  that 
time,  he  shall  pay  the  same  to  the  justice  when  he  returns  tiie  writ 

(201.)  Sso.  CCI.  Constables  shall  be  liable  to  ten  per  cent  penal^ 
upon  the  amount  of  damages,  for  which  judgment  may  be  entered 
against  them,  for  fidling  to  make  return,  making  a  false  return,  or  fail- 
ing to  pay  over  monev  by  them  collected,  or  received  in  their  official 
capacity^  and  such  judgment  must  include,  in  addition  to  the  damages 
and  com,  the  penalty  herein  provided. 

ABTICLB  XIV. 

QENBRAX  PBOYISIONS. 

OiTtteode  to  H>;      (202.)  Sbo.  CCII.    The  provisions  of  the  act  entitied  <<  an  act  to 

cSmUwilm^  establish  a  code  of  civil  procedure,''  passed  March  11, 1853,  which  are 

v'UoaUa.  in  their  nature  applicable  to  the  jurisdiction  and  proceedings  before 

justices,  and  in  respect  to  which  no  special  provision  is  made  by  statute, 

are  applicable  to  the  proceedings  before  justices  of  the  peace. 

Tht  doc&oi,  wiiiit      (203.)  Seo.  CCIII.    Every  justice  of  the  peace  must  keep  a  book 

tt  mart  contain,  denominated  a  docket,  which  shall  be  fiimished  by  the  trustees  of  the 

proper  township,  [in]  which  must  be  entered  by  hun : 

1.  The  title  of  every  action,  in  which  the  writ  is  served,  or  when 
the  parties  voluntarily  appear: 

2.  The  date  of  the  writ,  the  time  of  its  return,  and  if  an  order  to 
arrest  the  defendant  or  attach  property  was  made,  such  fact  must  be 
stated,  together  with  the  affidavit  upon  which  such  order  was  made: 


ovtrmoiMgn. 
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3.  The  filing  of  the  bill  of  particulars  of  either  party,  and  nature 
diereof,  and  when  not  of  too  great  length,  the  same  shall  D6  entered  at 
length  on  the  docket:  • 

4.  Which  of  the  parties,  if  either  of  them,  appear  at  the  trial : 

6.  Every  adjournment,  stating  on  whose  application,  whether  on 
oath  or  consent,  and  to  what  time : 

6.  When  trial  by  jury  is  demanded,  tiie  demand  must  be  stated, 
and  by  whom  made,  the  names  of  jurors  selected,  and  the  time  ap« 
pointed  for  the  trial: 

7.  The  names  of  the  jurors  who  appear  and  of  those  sworn,  the 
names  of  all  witnesses  sworn,  and  at  whose  request: 

8.  The  exceptions  to  the  ruling  of  the  justice,  on  questions  of  law, 
taken  by  either  party  :^ 

9.  The  verdict  of  the  jury,  and  when  received;  if  the  jury  disagree 
and  are  discharged,  that  fiiot  must  be  stated: 

10.  The  judgment  of  the  justice,  specifying  the  items  of  cost  in- 
cluded, and  the  time  when  rendered: 

11.  The  issuing  of  execution  and  orders  to  sell,  when  issued,  and  to 
whom,  the  renewals  thereof,  if  any,  when  made,  the  return,  and  when 
made,  and  a  statement  of  any  money  paid  to  the  justice,  and  by  whom: 

12.  The  giving  of  a  transcript,  to  be  filed  in  the  clerk's  office,  and 
when  given: 

13.  K  appeal  be  taken,  the  undertaking  and  the  time  of  entering 
into  the  same,  and  by  which  party  taken: 

14.  The  undertaking  for  stay  of  execution,  and  [the]  time  of  giving 
the  same: 

15.  The  satisfiiodon  of  the  judgment,  and  the  time  of  satisfying 
the  same. 

(204.)  Sio.  CCIY.  The  several  particulars  in  the  last  section  spe- 
oified,  must  be  entered  under  the  title  of  the  action  to  which  they  re- 
late, and  at  the  time  when  [they]  occurred  (except  that  bills  of  excep- 
tions, in  regard  to  the  ruling  on  questions  of  law  or  evidence,  need  not 
be  entered  until  after  the  judgment,  unless  required  by  the  justice  or 
one  of  the  parties).  Such  entries  in  a  justice's  docket,  or  a  transcript 
thereof,  certified  by  the  justice  or  his  successor  in  office,  shall  be  evi- 
dence to  prove  the  facts  stated  therein. 

(205.)  Sbo.  CGY.  a  justice  must  keep  an  alphabetical  index  to  ' 
his  docket,  in  which  must  be  entered  the  names  of  the  parties  to  each 
judgment,  with  reference  to  the  page  of  the  entry;  the  names  of  the 
plaintiff  must  be  entered  in  the  index  in  the  alphabetical  order  of  the  first  Hovpivm  ktpi. 
letter  of  the  family  names:  he  shall  number  the  cases  progressively  upon 
his  docket,  and  shall  correspondingly  number  the  papers  in  each  case; 
he  shall  keep  the  entire  papers  in  each  action  togeUier,  and  in  packages 
of  a  proper  and  convenient  size,  and  in  the  order  in  which  tne  cases 
are  numbered  on  his  docket. 

(206.*^  Sio.  CCYI.  It  is  the  duty  of  every  justice  upon  the  expir-  HowjwtiMtodii. 
ation  or  his  term  of  office,  to  deposit  with  his  successor,  his  official  {JJJ  ^^J2«! 
docket,  as  well  his  own,  as  those  of  his  predecessors  which  may  be  in  •*  nptnSS^ 
his  custody,  together  wiU  all  files  and  papers,  bws  and  statutes,  per-  ^"^ 
taining  to  his  office,  there  to  be  kept  as  public  records  and  property. 
If  there  be  no  successor  elected  and  qualified,  or  if  the  office  become 
vacant  by  death,  removal  from  the  township  or  otherwise,  before  his 
successor  is  elected  and  qualified,  the  dockets  and  papers  in  the  posses- 

1  In  the  abeenos  of  a  statnte  aathoriiing  a  jastioe  of  the  peace  to  sign  and  seal 
bills  of  ezoeptions,  ther  are  disregarded,  on  error,  although  entered  on  his  dookeU 
Bmi9r.  Ahb4,  U  Ohio  Bep.  408. 
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sion  of  Bach  jtutice  most  be  deposited  with  the  nearest  justiee  in  the 
township,  if  any  there  be,  and  if  there  be  none,  then  with  the  nearest 
in  the  county,  there  to  be  kept  until  a  successor  shall  be  chosen  and 
qualified,  then  to  be  delivered  oyer  so  sueh  sueeessor  on  request  c^ 
jiwtiM  neeMag  ('207.)  Seo.  CCYII.  A  justice  vsceiying  by  succession,  or  on  de- 
MUM  to  noeipt.  p^i^  any  such  docket,  papers  and  laws,  shall,  if  requested,  give  a  tb* 

oeipt  therefor  to  ^eperson  from  whom  he  receives  the  same. 
How  jwtioei,  n-      (208.)  Sbo.  CCVm.    The  justice  with  whom  ^e  docket  of  impther 
bodk^radpftpMi,  ^"""^y  ^*  deposited,  either  during  a  vacancy,  or  as  the  sueeemor,  is  hereby 
miij  piooMd.        authorized,  while  having  such  docket  legally  in  his  possession,  to  issue 
execution  on  any  jud»ent  there  entered,  and  unsatisfied,  and  not 
docketed  in  die  oourt  of  common  pleas,  in  the  same  manner  and  with  the 
same  effdct  as  the  justice  by  whom  the  judgment  was  rendered,  might 
have  done;  to  take  bail  in  appeal,  or  for  stay  of  execution,  to  issue 
certified  transcripts  of  judgments  on  such:  docket,  «id  proceed  in  aU 
cases  in  like  manner,  as  if  the  same  had  been  originally  had,  or  insti- 
tuted before  him. 

How  raooMMr  a»-      (209.)  Sbo.  CGE£.    When  two  or  more  justices  are  equally  entitled 
'*9o**^  to  be  deemed  the  successor  in  office  of  a  justice,  the  trustees  c^  a  town- 

ship shall  diraignate  which  justice  is  to  be  deemed  ^e  sueeessor  of  ihe 
justice  goincr  out  of  office,  or  whose  office  has  become  vacant,  and  shall 
enter  a  certificate  in  the  last  docket  of  the  justice  going  out  of  offiee  or 
whose  office  is  vacant,  of  their  determination,  before  ihe  same  is  deliv- 
ered to  such  successor. 
KjmttoftiWk  ir      (210.)  8«o.  CCX.    In  case  of  the  sickness  or  other  disability,  or 
jMttM  to  tiy       necessary  absence  of  a  justice,  at  the  time  appointed  fbr  trial,  another 
^**>^  justice  of  the  same  township  may,  at  his  request,  attend  in  his  behalf, 

and  shall  thereupon  become  vested  with  the  power,  for  the  time  being, 
of  the  justice  before  whom  the  summons  was  returnable.  In  that  ease 
the  proper  entry  of  the  proceeding  before  the  attending  justiee,  sub- 
scribed  by  hinii  must  be  made  in  the  docket' of  the  justace  before  whom 
the  writ  was  returnable.  If  the  case  be  adjourned,  the  justice,  before 
whom  the  summons  was  returnable,  must  resume  jurisdiction. 
Paptn  told  If  (211.)  Sec.  CCXI.  The  summons,  execution,  and  every  other  pa- 
ttgr«»taiB        p^f  made  or  issued  by  a  justice,  must  be  filled  up  without  a  blank  to 

be  filled  by  anothe^  otherwise  it  is  void. 
Joftiot  miij  do-      (212.)  Sec.  CCXII.    A  justice,  at  the  reauest  of  a  party,  and  on 
•wSro  raminont^  being  Satisfied  that  it  is  expedient,  may  specially  depute  any  discreet 
person  of  suitable  age,  and  not  interested  in  the  action,  to  serve  a  bob^ 
mens  or  execution,  with  or  without  an  order,  to  arrest  the  defendant^ 
or  to  attach  (property.    Such  deputation  must  be  in  writing  on  the 
process. 
— Avthortty  of     .    (213.)  Seo.  CCXIII.    The  person  so  deputed  hA  the  authority  of 
■iioiipenon;ftai.  ^  (jongtable,  in  relation  to  the  service,  execution  and  return  of  such  pro- 
cess, and  is  subject  to  the  same  obligations,  but  there  can  be  no  fee  for 
his  services  taxed  in  the  bill  of  costs. 
Omtom^  wUdi      (214.^  Seo.  CCXIY .    A  justice  may  punish,  as  for  a  contempt,  per- 
^tio»  maj  pan-  g^^g  guilty  of  the  following  acts,  and  no  others: 

1.  Disorderlv,  contemptuous,  or  insolent  behavior  toward  the  jus- 
tice, tending  to  interrupt  Uie  due  course  of  trial  or  other  judicial  pro- 
ceeding before  him : 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturb- 
ance, tending  to  interrupt  the  due  course  of  a  trial  or  other  judioid 
proceeding: 

8.  Wulfal  reaistanee  in  the  presence  of  the  justice,  to  the  execution 
of  a  lawfU  order  or  process  made  or  issued  by  him. 

(215.)  Seo.  CCXV.    A  warrant  of  arrest  may  be  issued  by  i 

(a)  Sm  Sap.  m. 
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jvstioe,  on  whieii  ihe  pcnon  eo  gatHy  may  be  arrested  and  brouglii  be-  — ProeMdingiB 
fere  the  jnstioe,  when  an  opportunity  to  be  heard  in  his  defense  or  ex-  '""^  ^ 
ease  mnst  be  given.     The  justice  may  thereupon  discharge  him,  or  may 
conyict  him  K»r  the  offense,  and  adjudge  a  punishment  by  fine  or  im- 
nrisonment,  or  both ;  such  fine  not  to  exoeed  twenty  dollars,  and  such 
imprisonment  ten  dam 

(216.)  Sso.  CCXyI.  The  conrietion,  specifying  particularly  tke  < 
•flfense  and  the  judgment  thereon,  must  be  entered  in  his  docket;  a 
warrant  of  oommitment  to  the  jail  of  ^e  eounty,  until  the  fine  be  paid, 
or  for  the  term  of  imprisonment,  ma^  then  be  issued:  such  warrant 
must  contain  a  transcript  of  the  entry  m  the  docket,  and  the  same  must 
be  executed  by  any  constable  to  whom  it  may  be  giyen,  and  by  the 
Jailor  of  the  coun^^^ 

(217.)  Ssa  OCxVn.  When  a  person,  intending  to  bring  an  action  Jvstioe  maj  n- 
before  a  justice  of  the  peace,  is  a  nonresident  of  the  township  in  which  toj^'lS^ri^l^ 
he  intends  to  commence  such  action,  the  justice  may,  preyious  to  his 
issuing  process,  require  such  person  to  giye  security  for  the  costs  of 
suit;  Which  may  be  done  by  depositing  a  sum  of  money,  deemed  by  the 
justice  to  be  sufficient  to  discharge  the  costs  that  may  accrue  in  the 
action,  or  by  giving  an  undertakine,  with  surety  approved  by  the  jus- 
tice, payable  to  the  adverse  party,  for  the  payment  of  all  costs  that  may 
accrue  m  the  action.  H 

(218.)  Sbo.  COXVni.  K  aay  plaintiff  or  plaintifRi,  after  com-  Or  pUintur;  «te 
mencing  an  action  before  a  justice  m  the  township  in  which  he  or  they  ura^^oomMnoS! 
reside,  remove  out  of  the  county,  the  justice  may  require  such  plaintiff 
or  plaintiffs  to  deposit  a  sum  of  money,  equal  to  the  costs  tnat  have 
accrued  and  that  probably  will  accrue,  or  require,  in  place  thereof,  that 
such  party  give  sufficient  surety  for  all  costs  which  have  accrued  or 
which  may  accrue  in  the  action,  and  in  default  to  do  either,  shall  enter 
a  nonsuit  against  the  plaintiff  or  plaintiff. 

(219.)  Sso.  COXlA.    That  in  all  actions  instituted  before  a  justice  ^^StSSSS"'^ 
of  the  peace,  founded  upon  any  bond,  sealed  bill,  promissory  note,  or  uml  ^^ 

other  instrument  of  writing,  for  the  payment  of  a  sum  of  money  cer« 
tain,  upon  which  the  whole  amount  of  money  therein  promised  is  due, 
it  shall  be  the  duty  of  the  plaintiff,  his  agent  or  attorney,  to  file  said 
bond,  sealed  bill,  promissory  note,  or  other  written  evidence  of  indebt- 
edness, upon  which  such  suit  is  broueht,  with  such  justice  of  the  peace; 
and  if,  upon  the  trial,  judgment  shall  be  entered  thereon  in  fiivor  of  the 
plaintiff,  such  bond,  sealed  bill,  promissory  note,  or  instrument  of 
writing,  shall  be  retained  by  the  justice  so  rendering  judement,  who  HowjwttMtoia- 
shall  indorse  thereon  the  sum  for  which  he  shall  have  entered  judgment  ^"^  ***** 
(provided  the  same  shall  in  nowise  exceed  one  hundred  dollars,  unless 
judgment  thereon  shall  have  been  confessed),  and  shall  subscribe  his 
name  thereto.  And  upon  payment,  or  tender  of  the  amount  of  such 
payment,  together  with  the  costs  accruing  thereon,  or  securing  the  pay- 
ment of  the  same  by  putting  in  bail  for  the  stay  of  execution,  it  shall 
not  be  lawful  fbr  the  plaintiff  to  institute  any  other  suit  or  suits  upon  wb«n  no  otiMt 
said  bond,  sealed  bill,  promissory  note,  or  other  instrument  of  writin^^  SSd^iSioBr^' 

for  the  recovery  of  any  &rther  sum  or  sums,  the  payment  of  which  is  •*«'t  ■"' ^ 

secured  by  the  same  bond,  sealed  bill,  promissory  note,  or  other  written 
evidence  of  indebtedness:  Provided,  that  when  an  appeal  shall  be  taken 
from  the  judgment  of  such  justice,  it  shall  be  his  duty  to  deliver  or 
transmit  any  bond,  sealed  bill,  promissory  note,  or  other  written  evi- 
dence produced  before  him  on  trial,  to  the  clerk  of  the  court  of  com- 
mon pleas,  to  which  such  cause  shall  have  been  appealed,  on  or  before 
the  second  day  of  the  term  of  the  court  next  after  taking  such  appeal : 
provided,  also,  thai  nothing  herein  contained  shall  be  eonstrMd  to 

(a)SepMl6d.    Sapplled,  Sup.  414. 
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lessen  or  in  anywise  afreet  the  right  whioh  any  creditors  now  haye  to 

•  demand  from  any  justice  of  the  peace,  any  joint  and  several  obligations 

for  the  purpose  of  prosecuting  any  party  to  said  obligation,  other  than 

the  party  against  whom  judgment  may  nave  been  rendered. 

Pwiaity^agiaMt      (220.)  Seo.  CCXX.     It  shall  not  be  lawful  for  any  justice  of  the 

^a^gji^''*^  peace  to  purchase  any  judgment,  upon  any  docCet  in  his  possession; 

°^°^  and  for  so  doing,  for  eyery  such  offense,  such  justice  shall  forfeit  and 

pay  a  sum  not  more  than  fif)y  nor  less  than  ten  dollars,  to  be  recoyered 

Dy  an  action  before  any  court  haying  jurisdiction  tiiereof,  and  when 

collected  shall  be  paid  into  the  treasury  of  the  township  where  such 

offense  was  committed 

s^faMMDding  not      (221.^  Seo.  CCXXI.    The  proyisions  of  this  act  do  not  apply  to 

jAMtod  hy  this  proceedings  in  actions  or  suits  pending  when  it  takes  effect.    They  shall 

be  conducted  to  final  judgment  and  determination,  in  all  respects  as  if 

it  had  not  been  adopted. 

AKTICLE  XV. 

B^MiOing  dMM.      (222.)  Seo.  CCXXII.    The  act  defining  the  powers  and  duties  of 
Swmn,  606  to  636.  justicos  of  the  peacc  and  constables,  passed  March  14, 1831; 
4St.  Stat.  46.  And  acts  amendatory  thereto,  passed  December  31  [21],  1831,  Fob- 

44 T.Stat. 48.       Fuary  25,  1833,  March  3,  1834,  March  12,  1844,  February  17, 1846, 
46 T.Stat. 62.       February  8,  1847,  February  24,  1848,  March  23, 1849; 

46  T.  Stat.  100.         The  act  allowing  jurors  before  justices  of  the  peace,  passed  February 

47  T.Stat.  36.        14,1840; 

Swan,  683.  And  acts  amendatory  thereof,  passed  March  4, 1845,  February  23, 

43  T.Stat.  67.         1846; 

44 T.Stat. 04.  The  act  allowing  and  regulating  attachments  before  justices  of  the 

Swan,  80.  pcacc,  passcd  January  7,  1824; 

Swan,  87.  And  acts  amendatory  thereof,  passed  January  16, 1839,  February  6, 

46  T.  Stat.  24, 96.  and  March  14, 1850 ;  * 

48  T.  Stat.  76.  The  act  to  reyiye  certain  acts  therein  named,  passed  March  12, 1845 ; 

47  T.  Stat.  38.  Sectious  ouc,  fiyc  and  six  of  an  act  to  regulate  proceedings  before 

49  T.  Stat.  106.      justices  of  the  peace,  passed  March  24, 1849 ; 

Swan,  417, 421.  And  an  act  defining  the  duties  of  justices  of  the  peace  and  consta- 

41 T.  Stat.  78.  bles  in  ciyil  cases,  passed  March  25,  1851; 

42 T.stat. 4.  The  act  entitled  an  act  to  regulate  the  action  of  forcible  entary  and 

13  T.  Stat.  7.  detainer,  passed  February  25,  1831 ; 

44 T.stat. 68.  And  acts  amendatory  thereof,  passed  February  23, 1835,  March  13, 

48  T.  sut.  84.  1843,  January  22,  1844,  January  15, 1845,  February  27, 1846,  March 

44  T.stat.  114.  19,1850; 

46  T.  Stat.  84.  The  fourth  section  of  an  act  for  the  protection  of  purchasers  at  ju- 

44 T.stat. 41.       dicial  and  tax  sales,  and  an  act  amendatory  thereof,  passed  February 
48  T.stat.  27.        5,1847; 

The  act  allowing  and  regulating  writs  of  repleidn  before  justices  of 
the  peace,  passed  February  14, 1846 ; 

And  the  acts  supplementary  thereto,  passed  March  14, 1850,  be  and 
the  same  are  hereby  repealed. 

Tim«  of  taking      (223.)  Seo.  OOXXIII.    This  act  shall  take  effect  and  be  in  force 
^^^^^  from  and  after  Uie  first  day  of  July,  one  thousand  eight  hundred  and 

fifty-three. 

An  Act  to  amend  the  aet  entitled  "  an  act  to  regnlate  the  taxation  and  eoUeotlon  of 
ooBts/'  passed  March  9, 1835. 

[iVuMd  JCbroft  12, 1840.    43  voL  fifaH.  120.] 

(224.)  Seo.  I.    That  every  justice  of  the  peace  shall  have  the  same 
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power  and  authority  to  issue  execution  for  costs,  in  the  same  manner  Jnttioe  maj  imt 
and  instances  that  the  clerks  of  common  pleas  are  authorized  to  issue  «««**«»tetc. 
such  executions  hy  the  fourth  section  of  the  aboye  recited  act,  for  the 
collection  of  costs  as  therein  provided. 

An  Act  sapplementary  to  an  act  entitled  "an  aet  of  the  jnriidiction  and  proeedore  Oiirw«a*t  B.  S., 
before  Jnatioee  of  the  peace,  and  of  the  dntiei  of  eonstablei  in  dyil  courts,"  paiied  8071. 
March  14, 1853. 

iPmmdtmdtookqi0ctMimAll,19BQ.  66  voL  Btal.  41.] 

(226J  Sbo.  I.    Sett  enacted  by  the  General  AsBcrnhfy  o/tJte  State  of  f^^^^J?"^ . 
Ohio,  That  if  the  defendant  in  any  action  before  the  justice  shall  ap-  uftb^  pia£tl 
peal  from  any  judgment  rendered  in  favor  of  the  plaintiff  in  such  ac-  Stton^atc-^ooK 
tion,  and  after  having  filed  his  transcript  and  caused  such  appeal  to  be  if  n>ok  de&ndant 
docketed,  according  to  the  provisions  of  the  act  to  which  this  is  sup-  tal^53i!rte«SS 
plementary,  the  plaintiff  in  such  action  shall  fail  to  file  a  petition,  or 
otherwise  fail  to  prosecute  the  same  to  final  judgment,  it  shall  be  law- 
fiil  for  the  defendant  in  such  action  to  file  his  answer  setting  up  what- 
ever claim  or  demand  he  may  have  against  such  plaintiff,  and  may  pros- 
ecute the  same  to  final  judgment,  in  which  case,  if  the  defendant  shall 
recover  judgment  aeainst  the  plaintiff,  all  costs  which  have  accrued  be- 
fore the  justice,  and  in  the  appellate  court,  shall  be  adjudged  against 
such  plaintiff,  or  he  may,  on  motion  to  the  court,  suffer  judgment  to  be 
entered  against  him  for  the  amount  of  judgment  below,  in  which  case 
all  costs  which  have  accrued  before  the  justice  and  in  the  appellate 
court,  shall  be  adjudged  against  such  defendant. 

Seo.  II.  This  act  shall  take  efiect  and  be  in  force  from  and  AppUMtoappeaie 
after  its  passage,  and  its  provisions  shall  apply  to  all  appeals  now  "^  P^ding,  etc 
pending. 

An  Act  snpplementary  to  "  an  act  to  re^pilate  the  election,  contest  of  election,  and 
resignation  of  jostices  of  the  peace,"  passed  March  11, 1858. 

[JteMd  JTof  1»  1854.    SBvoLOoCUT.] 

(2260  Seo.  I.  Beit  enacted  hy  the  General  Auemhly  of  the  State  of  J^Jg^*;^  ^ 
Ohio,  l^at  if  any  justice  of  the  peace  shall  neglect  or  refuse,  on  de-  iM^dkdiaried. 
mand  made  for  that  purpose  by  the  person  entitled  thereto,  his  agent 
or  attorney,  to  pay  over  all  money  by  him  received  in  his  official  ca- 
pacity, for  the  use  of  such  person,  the  sureties  of  such  justice  of  the 
peace,  or  any  one  of  them,  may  give  notice  to  the  trustees  of  the  town- 
ship in  which  such  justice  of  the  peace  resides,  of  the  refusal  of  such 
justice  of  the  peace  to  pay  over  money  collected  by  virtue  of  his  office, 
and  that  he  is  unwilling  to  continue  as  surety  for  such  justice  of  the 
peace. 

(227.)  Seo.  II.    It  shall  be  the  duty  of  the  trustees,  or  city  council,  Substftgaoaof 
upon  such  notice  beine  Riven,  to  immediately  inform  such  justice  of  "*^  "»'•***• 
the  peace,  in  writing,  of  we  refusal  of  his  sureties  to  continue  as  such, 
and  that  he  is  required  to  give  other  or  additional  security;  and  if  such 
justice  of  the  peace  shall  give  other  security,  to  the  satisfaction  of  such 
trustees  or  city  council,  it  shall  be  deemed  a  substitute  for  the  first  se- 
curity, and  shall  release  them  from  all  further  liability  as  security  for 
such  justice;  and  if  such  justice  shall  fail  to  give  other  security,  to  the 
satisfaction  of  such  trustees  or  city  council,  within  ten  days  after 
having  received  a  written  notice  from  the  trustees  to  that  effect,  such  Effect  of  ikflw  to 
failure  to  give  security  shall  be  taken  and  deemed  a  resignation  of  his  f*»»»^««wtt^ 
office,  and  the  trustees  shall  proceed  to  fill  such  vacancy  as  in  other  cases.^ 

1  As  to  suits  on  the  bond  of  justices,  and  proceedings  when  the  sureties  become  in- 
suflioient,  etc.,  see  ante  p.  785. 
In  cities  wherein  the  oflice  of  township  trustees  has  been  abolished,  the  rights^ 
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1.  JnrMiefkm  of  JortloN ;    oonwrrftton  of  f7.  — Aad  how  obtatnod  end  paid. 

«B  ^w,  OT  ^MimiU  toteve  «r-  tt.  1^ wbom  Md  wbaDjoittoB  to  i  . 
larrwtMl;  to  rwongalns  coouait,  to  take  receipts  •&  purment,  ^o. 


pMM ;  «B  ^w,  OT  afldMvlt,  toteve  «r-  tt.  1^ wbom  Md  wbaDjoittoB  to  piQr  ovwi 
Boden  arrwtMl ;  to  rwongalns  coouait,  to  take  receipts  •&  pajment,  o" 

or  dlMlMi|{»  pitRiMr;  to  rBeogntea  wit-  89.  Bow  teM  ooOeoltd ftvak^oitice. 


IB  betelf  df  «t«le.  80.  Wkaa  and  kow  Mank  warmat  iMved.  aai 

8»  8»  4, 6.  How  to  proceed,  on  complaint  of  par-  proceadlnga  therton  bj  ocmatablo,  Jadgi 

t7  iiM««d,nr an  aaaank  and  battery;  orjaatloe. 

or  fw  an  af&agr.  BL  Trial  poatpoBad»daftodaBt  to  antar  into  >► 

Of  7.  Proceeding!  and  fine  ft>rohaUenfe  to  Ughty  oognlsanoe  to  appear  beAmttieJwtloa. 

oratteBptlagtopBevokaabBaaebofthe  aS.  Maw  to  proBied  if  pack  twnriyilaaaii  liftr> 


pw  to  utuuiad  t 
Mtel 

t.  When  preaeontion  midar  aecond  and  ilxfh  88.  Vorm  of  afldaytt»rnatato warrant."  Twm 

aacttona  to  be  eommanaed.  of  atato  wafraoL— Vom  of  aaaNfa  war- 

0.  ftraons  in  fear  of  certain  ii^ariei  maj  com-  rant.  — Torm  of  warrant  to  keep  Ae 

plain,  on  oath,  ate.,  to  a  jnetioe.  paaoa.    Tonnofraeognimncaqftiiepa^ 

10,  Warrant  to  iarae  thereon.  tj  aoonaad.— Form  of  reoogniMnoe  to 

11.  Justice  to  examine  into  the  complaint.  oompel  the  appearance  of  wttMaa.— Form 
li.  Whan  Neacnlaanoe  to  keep  the  peaoe  Mar  ba              af  woagniaanee  to  he^  the  peaaa.    Wmm 

regnired ;  ita  terau  and  amoont.  of  mittimns  t>r  want  of  balL— 'Form  of 

18.  Ihdeamltof  reaogalaanoeiJaitloeniagroQm-  mittimaa  pending  a  trial.— Form  of  aab- 

mit  defendant.  poaa  fer  witaaaa. 

14.  Proceedings  if  complaint  not  eatsblished.       84.  Acts  ropealed,  saTlng,  eto.— When  act  took 
1ft,  16, 17, 18.  Prooaadia0i hi  aoart  on  theeom*  aOM. 

.  plaint,  and  recf^gntaanoe  to  keep  tha  8ft.  JaaUoa  msfr  xaqoira  aacoclty  fer  ooalk— CM 

peace.  diMniasal,  Judgment  fbr  costs. 

18.  OoaditfcmofkiaoagnlMnaahaiitaiheiniMoa,  8ft.  Jastloe  to  sender  to  cooalgr  aadttor  jmOi 

if  taken  in  term  time.  itatemant  of  ilnea,  eto. 

90,  Ttoeognlsaaces  to  be  returaed  tyjaatioe  tothe  fff.  The  docket  tvr  orislaal  eaaaa,  and  tRB* 

dork  of  the  oonrt,  or  proaecating  attor-  scripts  therefhrni. 

ney ,  and  when.  88.  Penally  for  neglect  of  dntj  by  Joittcfli  imtm 

a.  Jvtica  to  keep  docket  of  criminal  oaaea;  to  sac  (36.) 

retom  transcript  and  items  <^  costs  to  88.  ^»fr«>*>Wg  flaiwr 

theclerkof  thecoart,orproaeontingat-  40.  When  oosts  shall  noi  ha  paid  oat  of  aoaa^ 

tomoy,  and  when.  tnaaocj. 

82.  Of  the  adjoomment  of  criminal  trial,  and  41.  Same. 

proceedings  in  snch  cases.— Of  the  ex-  ^  In  cases  of  sammarjr  oonriBtlQiit  partki 
of  aoftainlnff  prisoner  In  sash  laajeKespt. 


cases,  and  how  paid.  48.  Fees  on  exoBptSon. 

88.  When  and  how  coats  in  criminal  caass  he-  44.  Oriminal  docket. 

iireJastiDaBandJQdaisobtoiaed  and  paid.  45.  Warraait  fer«frBit»a&d 

84.  When  any  fine  assessed  fbr  an  oflbnse,  how  whan  offense  committed. 

costs  obtained  and  aaid.  48.  In  what  eases  Jastloe  may* 

81.  ObastaMes  ministerlsl  offlcara  of  Jastice^  oogaiie  on  plea  of  goil^. 

coorto ;   conservators  of  the  peace :  to  47.  Jury  trial  in  certain  praaaootloi 

aanre    orimlnai    procsas  within    their  ^ftsss  aTAa  peaaa. 

coontgr ;  to  pome  ftigitiTas  into  other 

ooontlea. 


ant  prorea  Insohrent ; 

An  Act  defining  the  powen  and  duties  of  jaitioei  of  tht  peaoe  and  oonitnhleiy  la 

Ariminal  eaiei. 


[AHisdXarA87,l887.    lheft^|M  JhV4,1887.   88arf.  AsCflrr.^ 

TTIOK  I,    Beit  enacted  (y  the  QeMTol  Ammhljf  0^ 
qf  ^Otiiioj  That  every  jusiice  of  the  peace  shall  have  jnriadiotioii  in  crimi- 


j^diothmof         ^ .  Sbotiok  I.    £e  it  enacted  hyfhe  General  Ammb^f  of  the  State 


_^^^^  nal  eaaes  throughout  the  eounty  in  which  ha  was  eleoted,  and  where  he 
^MoeT'^^**^      shall  reside.    Second :    And  he  shall  be  a  conservator  of  the  peace 

therein.  Third:  And  he  is  authoriced  and  Teqoired,  on  view,  or  com- 
daru  tohare  c^I  plaint  made  on  oath  or  affirmation,  ^  to  cause- every  person  charged  with 
fendan  arrested;  jj^  commission  of  a  Crime,  or  a  breach  of  the  law,  to  be  arrested  and 

brought  before  himseLf,  or  some  other  justice  of  the  peace  of  the  same 

powers  and  duties  oonnected  with  the  election  of  jnstioea  of  tha  paaoa,  derolrlnf 

Xn  township  tnistees  ordinarily,  doTolTO  npon  and  art  pwfonnad  by  tht  citjy 
See  ante  p.  766. 
iSoe  note  top.  816. 
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^ountj,  exeept  as  hMreinifter  OKoeptod.    fourth :  It  shall  be  the  daty  ^to  moogaii*, 

.^  the  justice  of  the  pesoe,  before  whom  any  sueh  person  shall  be  ^S^pdLmr. 

brought,  to  mquire  into  the  complaint,  and  every  such  person  either  to 

eommii  to  the  jail  of  the  county,  or  discharge,  or  recognize  to  be  and 

aTO>ear  before  the  oonrt,  on  the  Smt  dav  of  &e  next  term  thereof,  as 

•Ahe  natnre  of  the  case  may  require.   Fif^h :  It  shall  be  the  duty  of  every  ^to  nconise 

such  justice  to  recognize  the  witness  or  witnesses,  by  him  examined  in  2|^[^Jf^!S|^'^ 

behalf  of  the  state,  and  whose  testimony  he  may  consider  necessary  in 

Ihe  fhrther  prosecution  of  tibe  charge,  to  be  and  appear  before  the  court, 

•OB  the  first  day  of  the  term  thereof,  wait  to  be  holden  in  and  for  the 

Bounty  when  such  lecogniianee  was  taken. 

(2.)   Sso.  II.    When  any  person  or  persons  shall  be  arrested  on  a  H<nr  to  proceed 
warrant,  for  committine  an  assault,  or  an  assault  and  batteiy,  or  an  af-  ^2r^|"|J^|^  ^ 
fray  b^  fighUng  or  hoKiag  ^t  fisticnffi,  issued  on  the  complaint  of  the  an  ammu  ud 
partT  tii(iiued;  or  in  ease  of  An  afirsQr  by  fighting  or  boxing  at  fisticu£Qi,  ^^'  ortirM 
on  the  complaint  ^  any  person  who  shall  have  «een  the  same ;  every 
such  peraon  or  persons  shall  be  itaken  before  the  justice  who  issued  the 
srarvant,  jmd  he  or  they  «haU  he  admitted  to  plead  guilty  to  the  charge 
l^refened :  Fro(?ided,<tiiat  if  radh  justice  shail  be  absent,  or  otherwise 
incapable  of  aeting,  the  person  so^nsrested  shall  he  taken  before  some 
other  jufltiee  in  the  proper  icounty,  in  which  ease  the  party  complaining 
shall  he  notified  of  itiie  time  and  plane  of  itkL 

(3.)  Sac.  ILL  And  tiie  juatiee  before  whom  such  plea  may  be  s«>m. 
pleaded,  diaU  have  posrerand  he  lis  hereby  authorised  to  assess  such 
fine  as  nay  be  seasonable,  not  esoeeding  one  hundred  dollars,  nor  less 
than  five  dollan,  for  wbooh  he  shi^  irettder  judgment  for  tiie  state, 
against  the  person  or  peorsons  so  pleading  guilty  as  aforesaid,  and  for 
the  costs  of  pfoseeutioA,  and  shall  issue  execution  thereon,  m  in  civil 


(4.)  fina  lY.    But  the  Justiae  jnay,  MliwitlMtandiag  the  plea  of  taM. 
gnuty,  reftise  to  assess  a  fine  thereon ;  imwhicih  Mie  it  shall  be  his  duty 
to  reeognise  every  such  person  or  persons,  pleading  as  a&nesaid,  to  appear 
before  the  court  of  common  pleat,  on  ikefint  doffofthtneiU  4erm  (heinof?^ 

(5.)  8so.  Y«    If,  however,  suoh  person  «r  persons  lAudl  decline  plead-  s^m. 
jng  guilty  to  titt  aeousation,  he  or  they  shall,  >iqM>n  the  hearing  ef  such 
aoensation,  be  either  ^soharged,  ecanndtted,  (ur  reeognised,  as  the  case 
may  reouire. 

^6.)  Bbo.  YI.  Thai  if'anypetsonshaUchsileQge  another  io  fight  at  Prooeediiin  and 
fistici^,  or  with  cudgels,  er  imall  provoke,  or  «ttra^t  to  provolu  an-  ^S^^^ST^ 
toiher  to  oommit  a  broMh  of  the  peiuDe,evei^  such  pexBon  shall  be  deemed  tampunftomo- 
iguil^  ef  an  offense,  and,  on  eoimction  thawof  before  any  justice  of  ti^^JLr^^ 


tiie  peace,  shaU  he  fined  in  any  4um  not  ecBceeding  ten  dollars,  nor  iess 
than  one  dollar. 

(7.)  Ssa  YII.    And  the  jnstioeof  :the  peace  shaU  Yonder  judgment  i 
far  the  amount  of  any  such  fine,  and  for  the  costs  of  prosecution,  and 
thereon  issue  execution  Ibr  the  collection  of  the  same,  as  in  civil  eases. 

(8.)  Sbo.  Yin.    No  person  or  persons  shall  be  prosecuted  under  when  proeecn- 
the  provisions  of  this  not,  for  anv  offense  defined  in  the  second  and  ^d  ■S^moScu 
sixth  sections  thereof,  unless  such  prosecutkn  be  commenced  within  to  be  oommenoed. 
three  months  after  any  ol&nse  defined  in  the  second  section,  «r  within 
ten  days  after  any  ofifonse  defined  in  the  sixth  section,  shall  have  been 
committed. 

(9.)  8x0.  IX.    It  shall  be  lawftd  for  any  persen  to  aiake  complaint  PwwMinawQf 

1  In  oaiei  in  which  the  probate  judge  has  jarlsdiotion,  fox  which,  tee  Pbobats 
Oomv  notes,  the  defendant  and  witneseea  ahoidii  be  reoogniied  to  appear  before  the 
probate  oonrt. 
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eertnia  iiOaries,  OD  oatH  Or  affirmation,  before  a  justioe  of  the  peace,  statiDg,  amongst 
MX.^'^eto^*^^  other  things,  that  the  person  making  such  complaint,  has  jnst  caose  to 
jutiot.    '  fear,  and  does  fear,  that  another  will  beat,  wound,  or  kill  him  or  her,  or 

his  or  her  ward,  child  or  children ;  or  will  commit  some  other  act  of 
personal  violence  npon  him,  her  or  them ;  or  will  bum  his  or  her  dwell- 
ing house,  or  outhouse;  or  will  maliciously  injure  or  destroy  his  or  her 
property,  other  than  the  buildings  aforesaid, 
wmnt  to  iMiM  (10.)  Sec.  X.  And,  thereupon,  it  shall  be  the  duty  of  any  justice 
°'  to  whom  complaint  shall  be  made  as  aforesaid,  to  issue  a  warrant  in  the 

name  of  the  state,  directed  to  any  constable  of  the  counly,  commanding 
him  forthwith  to  arrest  the  person  complained  of,  and  him  or  her  to 
take  before  such  justice,  or  any  other  justice  of  the  peace  of  the  county, 
to  answer  such  complaint. 
jatiM  to  «um-  (11.)  Sso.  XI.  And  upon  the  return  of  such  warrant,  with  the  per- 
too^nto  the  com.  ^^^  aocused  in  custody,  it  shall  be  the  du<y  of  the  justice  to  whom  it  is 

returned,  to  examine  into  the  truth  of  such  complaint 
whMiraoogni.  (12.)  Sec.  XII.    And  if,  upon  such  examination,  he  shall  be  of 

^SS  ma]^  n!  Opinion  that  there  was  just  cause  therefor,  he  shall  order  the  person 
qak«d;  its  termi  complained  of  to  enter  into  recognisance,  with  good  and  sufficient 
*°^°°  security,  being  a  freeholder  or  householder  in  the  county,  in  any  sum 

not  exceeding  five  hundred  dollars,  nor  less  than  fifty  dollars,  con- 
ditioned for  his  or  her  appearance  before  the  court  of  common  pleas 
of  the  proper  county,  on  the  first  day  of  the  next  term  thereof;  ^  and, 
in  the  mean  time,  that  he  or  she  shall  keep  the  peace,  and  be  of  good 
behavior  generally,  and  especially  toward  we  person  complaining. 
In  da&Qit  of  m-      (13.)  Seo.  XIII.    And  in  defkult  of  such  recognisance  and  surety, 
S^'m^^oommit  &8  aforesaid,  the  justioe  shall  commit  the  person  complained  of  to  tiie 
defcndMit.  jail  of  the  county,  there  to  remain  until  discharged  by  due  cause  of  law. 

Proceedin«i  if  (14.)  Sec.  XIY.     But  if  the  justice,  on  hearing,  shall  be  of  opinion 

^mguintnot  «•-  ^^^  ^^  accusatiou  is  not  established,  it  shall  be  his  duty  to  discharge 
the  accused,  and  render  judgment  in  the  name  of  the  state,  against  the 
party  complaining,  for  the  costs  of  prosecution;  and  he  shaU  collect  the 
same  by  execution,  as  in  civil  cases. 
Prooeedinni  in         (15.)  Sso.  XY.    The  oourt  of  commou  pleas,  to  which  any  reoog- 
^8tet!^d  ranSl  nisance  to  keep  the  peace,  as  aforesaid,  shall  be  returned,  may,  at  Uieir 
i^noo  to  keep  discretion,  discharge  the  person  aocused  from  his  or  her  recognisance, 
«eeoe.  ^^  ^^^  order  him  or  her  to  enter  into  such  other  and  further  security 

as  may  be  just,  thereafter  to  keep  the  peace,  and  be  of  good  behavior 
for  such  term  of  time  as  the  court  may  order. 
BtMB.  (16.)  Sec.  XYI.    And  for  want  of  such  security,  the  court  shall 

commit  the  person  accused  to  the  jail  of  said  county,  there  to  remain 
until  such  order  be  complied  with,  or  he  or  she  bo  otherwise  discharged 
^  by  due  course  of  law.         • 

(17.)  Sec.  XYII.  Whether  such  person  be  held  to  bail,  or  be  com- 
mitted for  the  want  thereof,  the  court  shall,  in  either  case,  render  judg- 
ment against  him  or  her  for  the  costs  of  prosecution,  to  be  taxed,  and 
award  execution  therefor. 

(18.)  Sec.  XYIII.  But  if  such  court,  on  examination  of  the  com- 
plaint, shall  discharge  the  person  accused,  or  if  the  person  complaining 
shall  fail  to  appear  and  prosecute  the  complaint,  by  reason  of  wnioh  the 
defendant  shall  be  discharged,  they  may,  at  their  discretion,  render 
judgment  against  the  person  complaining,  for  the  costs  of  prosecution, 
and  award  execution  thereon. 
Oooditio&of  nrt-      (19>)  Seo.  XIX.     If  any  recognizance  be  taken,  under  the  provia- 

1  If,  in  the  oondiUon  of  the  reoognisnnoe,  the  time  orplaoe  of  appenrnnoe.be  oneer- 
tnin  or  nmbignons,  the  reoognisnnoe  ia  void.     TA«  J^aU  r.  Jokm§tm,  13  Ohio  Bep.  171. 
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ions  of  this  act,  in  term  time  of  that  court  to  which  the  same  may  be  eogninaee  beftvt 
returnable,  erery  such  recognisance  shall  require  the  person  or  persons  iS*fi*tTOttotI 
bound  tiiereby,  to  appear  forthwith  before  such  court. 

(20.)  Sio.  XX.    And  all  recognizances,  authorised  to  be  taken  as  Ttooognitancw  to 
aforesaid,  either  in  term  time  or  vacation  of  that  court  to  which  the  jLtkcftTt^  ^ 
same  may  be  returnable,  shall  be  delirered  or  transmitted  by  the  justice  ^*^**y*'**™^ 
taking  the  same,  to  the  clerk  of  such  court,  or  to  the  prosecuting  attoi^  toraM^l^wdw^n. 
ney  for  that  county,  without  unnecessary  delay,  and  before  the  com- 
mencement of  the  term  of  the  court  next  Uiereafter  to  be  holden,  if  such 
recognisance  were  taken  in  vacation ;  but  if  the  same  were  taken  in 
term  time,  then  it  shall  be  returned  forthwith. 

(21.)  Sko.  XXI.  It  shall  be  the  duty  of  every  justice  of  the  peace  Jnttfe*  to  k«p 
in  criminal  proceeoings,  to  keep  a  docket  thereof  as  in  civil  cases,^  and  Jj^^' ««*«»*»« 
when  the  party  accused  shall  be  recognised,'  he  shall  transmit  or  deliver  —To  r«tiini  tna- 
a  transcript  of  such  proceedings  to  the  clerk  of  the  court,  or  prosecuting  SJ^^SoJS V*tiS 
attorney,  m  the  manner  pointed  out  in  the  preceding  section  in  case  of  derk  of  tbe  oovt, 
recognisances ;  which  transcript  shall  contain  an  accurate  bill  of  all  the  to^lSJI^^^Sd^l^ 
costs  that  have  accrued,  and  the  items  of  charge  composing  the  same. 

(22.)  Sio.  XXII.    I£  it  shall  become  necessary,  by  reason  of  the  Of  the  •^Hoarn. 
absence  of  any  material  witness,  or  other  just  cause,  to  postpone  or  SSIi^^^^SmS! 
delay  the  trial  or  examination  of  any  person  charged  with  the  commis-  infsinsnchcMM. 
sion  of  any  crime  or  offense,  it  shall  be  lawM  for  the  justice  of  the 
peace,  before  whom  such  person  is  brought,  to  commit  him  or  her,  from 
time  to  time,  for  safe  keeping,  to  the  jail  of  such  county,  until  the 
attendance  of  such  witness  or  witnesses  can  be  obtained,  or  such  other 
cause  of  delay  be  removed,  and  no  longer :  Provided,  the  whole  time  of 
such  imprisonment  in  jail  or  confinement,  shall  not  exceed  four  days : 
and  provided  also,  that  said  constable  having  in  custody  any  person 
charged  with  a  crime  or  offense,  may,  by  the  written  order  of  the  justice, 
detain  such  person  in  custody,  in  some  secure  and  convenient  place  of 
confinement,  other  than  the  jail,  to  be  designated  by  said  justice,  in  his 
order,  not  exceeding  the  time  aforesaid.'    And  it  shall  be  the  duty  of  Of  tbocspeMooi 
any  officer  to  whose  custody  any  person  shall  be  committed,  to  provide  ^ff^S^^^JIS' 
for  the  sustenance  of  such  prisoner  while  in  custody,  and  the  expense  «ui]iowi«id. 
thereby  incurred  shall  be  taxed  in  the  bill  of  costs,  and  paid  in  like 
manner  with  the  other  costs,  as  herein  provided. 

(23.)  Ssc.  XXIII.  That  in  every  prosecution  for  any  crime  or  when  «mi  imw 
offense,  instituted  before  a  justice  of  the  peace,  or  judge,  where  the  ^^mSkJuw 
state  shall  fail  in  any  stage  of  the  prosecution,  or  when  the  defendant  ^^i^^^adSS! 
is  recognised  or  committed,  and  shall  afterward  be  acquitted  in  the  ^*^ 

farther  progress  of  the  case;  or  if  the  defendant  shall,  afber  conviction, 
prove  unable  to  pay  the  costs  of  prosecution;  the  whole  co$t9y  including 
fee$  o/jtuticeBf  constable  and  vntne$$e$,  $haU  he  paid  out  of  the  treatmy 
of  the  proper  county^  on  the  order  of  the  county  auditor.*    And  the  said 

1  As  to  oriminal  dookot,  lee  ftiriher  fees.  (89)  and  (46)  of  thii  Chapter. 

3Whor«  the  acoused  was  oommitted  to  Jail  dnrins  the  term  or  seasion  of  the  eonrt, 
and  the  oonrt  took  hU  reoogniiance  oonditioned  <<  to  appear  from  day  to  day  daring 
the^then)  present  term,  to  answer  what  might  be  olitfected  against  him,  and  not  de- 
part without  leare/'  it  was  held:  !•  That  the  oonrt  had  power  to  do  so,  without  issu- 
Ukg  a  kab€a»  earmu,  and  without  inquiry  into  the  oiroumstanoes.  2.  That  no  orime 
being  mentioned  in  the  reoognisanoe  was  not  a  ralid  otjection  to  It,  although  it  might 
be  neoessary,  when  framing  a  deolaration  upon  it,  to  arer  that  the  aooused  was  in  cus- 
tody upon  an  accusation  for  some  offense,  or  had  been  charged  with  a  criminal  offense, 
before  the  court  could  hold  him  Ugalfy  responsible  for  having  forfeited  his  reoognii- 
ance.   Stal€  T.  J)aw9on  et  ah,  6  Ohio  Rep.  251. 

S  Afl  to  a  reoogniiance  in  such  case,  see  sections  (SI)  and  (82). 

4  See  sections  (2S)  and  (27):  modified  and  altered  by  sections  (87,)  (12)  and  (48,)  of 
this  Chapter. 
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juBtiee  or  judge  shall  in  all  cases,  wwiedxeMgf  afkr  the  trials  Aake  oBi 
and  deliver  to  ihe  said  auditor^  a  certified  transeripi  of  aU  tke  eoets  ihai 
liaye  accrued  on  said  trial,  statiag  how  maek  is  doe  to  the  justice,  con* 
stable  and  to  eadi  witness,  giving  his  or  her  name ;  which  eertificate 
said  aoditor  shall  file,  and  careAilly  preserve  in  his  office,  a^ 
When  MkjStiti*.      (24.)  Sio.  XXIV.    In  all  eases,  arising  under  the  provisions  of  thia 
toSf  ^^'oMtt  ^  *^y  ^^^^  ^  ih  which  a  joauce  el  the  peace  shall  have  power  to* 
obtoineduidiMUL  fine  any  person  charged  with  ti»e  eomaussion  of  an  ofiease,  it  shall  be 
lawful  for  every  soefa  justice  to  reader  judgment  ISmt  such  fiae^  and  to 
tax  sueh  costs  for  himsrif,  the  constable  and  witoeases,  as  are  or  may 
be  allowed  by  law  for  sinukr  servkea  in  other  cniBiiaal  caees,  and  to 
issue  execution  therefor.     And  if  said  eosts  can  not  be  colleoted  from 
the  dofbadaat,  then  they  shall  be  paid  out  of  the  treiiaury  of  the  proper' 
county,  on  the  order  of  the  auditor.^  a 
OoBfteki»iidiii»-      (26.)  Sso.  XXY.    Constables  shall  be  ministerial  oficers  of  the 
iiwSkJifQowL^  courts  holden  by  juslieea  of  the  peace,  in  criminal  cases,  within  their 
-€omni»twi<f  respective  counties.    Second:  And  it  shi^  be  theiir  dlity  to  apprehend 
tiMpMoe;  j^Q^  bring  to  juatiee,  felons  aad  diaturbera  of  the  peace,  and  to  suppress 

riots,  and  keep  and  preserve  the  peace,  within  their  xisipective  counties. 
-To  Mm  crim-  Third:  Thej  shall  have  power,  and  they  are  hereby  authorised,  to  ex- 
tolo^ro^^^  ecute  all  writs  and  process  in  criminal  eases  throughout  Uie  county  ui 
which  they  may  reside^  and  where  they  wwre  elected  or  ^pointed. 
^  ^i^Ta^  Fourth:  And  if  any  person  chaiged  with  the  commiastoa  of  any  crime 
eoutte.  or  o£bnse,  shall  flee  from  justice,  it  shall  be  lawful  for  any  constable  of 

the  county  wherein  such  crime  or  offense  was  committed,  and  he  is 
hereby  auAhonied  and  required^  to  pursue  after  aad  an<est  such  fugi- 
tive from  juatiee,  in  any  otoer  county  of  this  state,  and  such  fiiffitive  to 
eottvey  before  any  justice  of  the  peace  of  the  couAty  where  such  crime 
or  offnise  was  committed.^ 
0(»»tabto*t    to      (26.)  890.  XXYI.    Every  constable  diall  be  entitled  to  have  the 
^Si^lt^^  same  fees  ibr  the  executien  of  all  process,  and  for  other  services  ren- 
ifnm  tmitfmti  dcnred  in  criminal  oases^  wherein  the  state  &ils  at  any  stage  in  the  pros- 
eeutiott,  or  the  party  convicted  proves  msolventi  as  are  or  may  be 
flowed  Vf  law  for  similar  services,  in  oUier  criminal  cases,  to  he  paid 
cut  of  the  counUf  treamtry^  <m  ^  erdet  of  the  otkiifor  of  euch  comU^.^^a 
-And  bow  Ob.      (27.)  Sso.  XXYII.    And  it  shidl  be  ihe  duty  of  such  auditor, 
MMd  Md  9iM*  gf^].  oarefUly  examining  ewerj  such  transcript  or  eertificatey  delivered 
to  him  by  such  justica  or  judge  as  aforesaid,  aad  correcting  the  errors, 
tf  any,  in  the  charges,  to  draw  an  order  on  the  comity  treasurer,  in 
fhvor  of  such  justice,,  oonatable,  or  witness,  or  his  or  their  legal  repre- 
sentative)  for  me  amount  of  such  eosta,  which  shall  be  paid  out  of  the 
tieasury  of  the  county.^^  » 
Towbomand  (28.)  Sxo.  XXTIII.    All  fines  imposed  and  collected  by  any  jua> 

m^tw^m;  ^  ^^  under  the  provisions  of  this  aet,  shall  be  paid  by  him,  unless  other- 
mae  directed  by  law,  to  the  treasurer  of  the  county  where  the  offenM 
•  "'   ' "  •^— — ^^-^— — ^i^»— 

1  8m  boU  4  •n  pr^oeding  p*ge. 

i  A«  U  «stM  IbM,  6to.»  ia  sueh  ctm,  tM  Sbbbxvts  ▲>»  Coaovass* 
S  tfodifled  and  alteted  by  gee.  (87),  (4i)  Mid  (4S)  of  tbte  Chapter. 
4  A  ooi»8toble,  Mrriiia  a  warrant  out  of  tbe  sUta,  Holatee  both  pablto  and  pilfats 
right;  and  no  implied  promiae  on  the  part  of  a  eonnty  can  ariee  ftom  neb  terriM. 
Smith  T.  Ctmmimtom^n  of  Portage  ooimfy,  9  Ohio  Bep.  25. 

The  iMtniotione,  merely,  of  a  proseonting  attorney,  to  a  eonttable  who  baa  a  tfai^ 
rant  from  a  jastice  of  the  peace,  to  arrest  a  penon  aecnaed  of  a  orime,  do  not,  of 
themselyes,  create  a  liability  on  tbe  part  (tf  a  eonnty  to  pay  ft>r  tbe  aerVieea  and  •>- 
penses  of  the  oonatable.    76. 

9  If  the  auditor  refuses  to  perform  tbe  duty  enjoined  upon  bitt,  be  ttay  be  eom- 
pelted  by  mandamni.  His  refusal  does  net  snl(jeei  tbe  oammisdoaen  of  tbe  eeaaty 
to  an  action.    /6. 

(«jBepeeled.    Sopplisd,  Snp.  MS.  sai. 
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was  oommittod,  for  the  use  of  suoli  county,  within  thirty  ^ys  after  the 
eame  ahall  hare  been  collected;  and  the  justtoe  shall  take  duplicate  '^J^^^^ff 
certificates  therefor,  one  of  which  he  shall  deposit  with  the  county  ^  p*^^™*^ 
auditor.^  

(29.)  Sic.  XXEIC.    If  any  justice^  shall  fkil  to  pay  cfwet  such  omu-  how  flnModiNt. 
eys  as  aforesaid,  it  riiall  be  the  dttty  of  the  treasurer  of  the  proper  **  *^^''"**^ 
oounty,  to  prosecute  such  delinquent  justice  for  the  recovery  of  tW 
same,  toge^er  with  a  penalty  of  ten  per  centum  thereon,  hi  an  actios* 
of  dehtyVefc^re  narrcoitrt  harinff  jusuKKctioft  thereof. 

(Sa.)  Sio.  XlfX.    ItshanWlawftilforanyjttc^georjfUrticeofth#wb«  and  how 
peace,  upon  complaint  mach  before  him,  upon  oi^  or  aflrmatioft,  lha«  !SSu  i^^*'*' 
a  larceny  has  been  committed,  and  that  the  person  afirming  or  swea»«  S^^SStab^^ 
ing,  does  verily  believe  tliat  tsie  stolen  goods  or  otflier  property,  afe^  or  jndg*  or  jnitioo. 
b  concealed  in  any  dwelling  house,  out  house,  earden,  yax'd,  or  oiAiw 
place  or  places^  to  issue  a  warrant  under  his  hand  and  seal,  command- 
ing every  such  dweffing  house  or  place  to  be  searched  in  the  day  time; 
and  if  any  of  the  goods  described  in  any  such  warrant,  be  found 
therein,  then  that  the  said  giooda  be  soiled  audi  brought  before  the  judge 
or  justice  issuing  said  warrant     If,  upon  examination  of  witnesses, 
before  the  judge  or  justice  of  the  peace,  who  issued  said  warrant,  it 
shall  be  determined  by  such  judge  ox  justice  of  the  neace,  that  the 
gooda  so  brought  before  hij%  have  been  stolen^  it  shall  he  the  duty  of 
such  judge  ot  jMtice,  either  to  keep  possession  of,  or  to  deliver,  or 
oanee  to  be  delivered^  snoh  goodsi  to  the  sheriff  of  the  nroper  county^ 
there  to  remain  until  the  conviction  of  the  thief^  or  the  claimant's  right 
be  etherwiso  legally  ascertained*    But  ia  case  the  judge  or  justice  of  the 
peace  shall,  u|xm  such  examination  as  aforesaid,  determine  that  such 
goods  so  seised  had  not  been  stolon^  then  the  ^oods  shall  be  immedi- 
ately restored  to  the  person  ilrom  whose  possession  they  were  so  taken* 

(31.)  Sxa  XXXl.    That  when  it  shall  become  necessary  to  post-  Trtg  jwtpoaed, 
pone  any  trials  aocording  to  the  provisions  of  the  twenty-second  section  Stonoo^Hum 
of  this  act,  the  defendant  or  detendanta  may  enter  into  a  reoognisance  {g^jggg  ^^'^^ 
or  recognisaaoee,  before  said  ^natioe,  with  good  and  suffiemnt  security. 
to  be  approved  by  such  justice,  ia  such  aaaount  aa  the  fustics  shall 
deem  reasonable,  conditioned  for  the  avpeaiance  of  such  defendant  or 
defendants  before  said  justioe,  at  a  ptaoe  and  day  and  hour  in  said 
recognisance  specified,  then  and  tiiere  to  answer  the  charse,  and  not  to 
depart  ^thout  leave:  Provided,  that  no  defendant  shall  be  let  to  bail, 
who  is  charged  with  a  crime -not  baflable  under  tiie  constitution  of  this 
state. 

(32.)  Sio.  XXXII.  That  if  a»f  person  recognised  aoreetUy  to*  Hwf<»pityeif 
the  thirty-first  section  of  thitf  ae^  shalf  Mk  to  appew  on  tiie  day  ap-  J^^ 
pointed,  ot  ^mH  otherwise  ftui  to  eomf  ly  with  the  eenditiose  of  the 
recognisance,  the  jusliei  shall  trauaiit  a  tnunef^t  oi  his  prooeedinga 
in  the  case,  to  the  derii  of  the  cevrt  of  eomiMm  pleaey  er  to  the  piKMW^ 
otrinig  attorney;  and  smIi  preeeedlege  shatt  be  had  thesecMV  ^J  mM 
court,  as  shall  be  deemed  expedfent,  and  aa  if  the  reoegniaanoe  had 
boon  taken  in  said  oousl 

(33.)  Sio.  XXXHL  The  foUowing  foma  sMt  be  observed  by 
justices  of  the  peace,  ht  crinunat  preeeed&dga,  when  they  may  be  i^ 
plieaUe,  but  may  be  varied  to  s«ii  the  nature  of  the  case,  namely  t 

t  te  alM  Me«  (881  of  tila  Chaft«. 
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1. — Form  of  affidavit  tohereofi  to  issue  a  state  warranL^ 

Vorm  ofaffldvnt  State  of  Ohio,  couni^,  88. 

mot.*  *****  ^^'  Before  me,  A.  B.,  odo  of  the  justices  of  the  peace  for  said  couDty, 
personally  came  C.  D.,  who,  being  duly  sworn  according  to  law,  deposeu 
and  saith,  that  on  or  about  the  at  the  county  of 

[here  describe  the  crime  or  offense  committed  as  nearly  according  to  the 
nature  thereof  as  the  case  wUl  admit\  and  this  deponent  says,  \or  does 
Terily  believe,  of  the  case  may  he^^  that  one  G.  H.  is  guilty  of  the  fsci 
charged,  [or  was  aiding  and  assisting  in  the  commission  thereof,  as  the 
case  may  6e],  and  further  this  deponent  saith  not 

Sworn  to  and  subscribed  before  me,  at  the  county  aforesaid,  this 
day  of  C.  B. 

A.B. 
Justice  of  the  peace. 

2. — Form  of  a  state  toarranL 

SSS^*****      The  state  of  Ohio,  county,  ss. 

^•rnn  To  any  constable  of  said  county,  greeting: 

Whereas,  complaint  has  been  made  before  me,  onu  of  the  justices  of 
the  peace  in  and  fbr  the  county  aforesaid,  upon  the  oath  of  0.  B.,  that 
E.  F.,  late  of  the  county  aforesaid,  did,  on  or  about  the  at  the 

coun^  of  [here  state  the  crime  or  offense,  and  whether  it  uxu 

committed  by  the  accused,  as  principal,  or  accessory,  according  to  the  affida^ 
t^.]  These  are  therefore  to  command  you  to  take  the  said  £.  F.,  if  he 
[or  she]  be  found  in  your  county;  or  if  he  [or  she]  shall  have  fled,  that 
you  pursue  after  the  said  E.  F.,  into  any  other  county  within  this  stat^ 
and  take  and  safely  keep  the  said  E.  F.,  so  that  you  have  his  [or  herj 
body  forthwith  before  me  [or  in  cases  where  the  accused  may  be  taken  be^ 
fore  a  justice  of  the  peace  other  than  the  one  who  issued  the  Warrant,  add: 
or  some  other  justice  of  the  peace],  to  answer  the  said  complaint,  and 
be  farther  dealt  with,  according  to  law. 
Giyeii  under  my  hand  and  seal,  this  day  of 

A.  B.  [SBAL.] 

3. — jFbrm  of  a  search  warrasU. 

Warm  of  muA  The  state  of  Ohio,'  county,  ss. 

To  any  constable  of  said  county,  greeting: 

Whereas,  it  appears  to  me,  A.  B.,  one  of  the  justices  of  the  peace, 
in  and  for  the  said  county,  that  the  following  ffoods  and  chattels,  to- 
wit:  [Jiere  describe  the  articles  according  to  the  jact\  have  been,  within 
ninety  days  past,  by  some  person  or  persons,  feloniously  taken,  stolen  and 
carried  away,  out  of  the  house  or  from  the  premises  of  U.  B.,  of  the  county 
of  and  that  the  said  0.  B,  doth,  on  oath,  [or  affirmation,  as 

the  case  mcof  be\,  declare  that  he  [or  she]  verily  believes  that  the  said 
goods  and  chattels  [or  some  part  ikcreof,  to  be  stated  according  to  the  be- 

1  An  afBdftrit  filed  before  a  jastioe  of  the  peace,  eharging  a  penon  with  petit  lar- 
oenjy  will  authorise  his  arrest,  an  inquiry  into  the  eomplainty  and  his  reoognisanoe  te 
the  proper  court,  and  confer  Jurisdiction  on  the  latter,  if  it  describe,  substantiaUyf 
the  commission  of  the  olTense.  The  failure  to  insert  in  such  aflidarit  the  name  of  th« 
owner  of  the  property  which  is  alleged  to  hare  been  stolen,  does  not  entitle  the  de- 
fendant to  a  rerersal  of  the  proceedings.  Montgomery  t.  Tkt  SuUb,  7  Ohio  8l» 
Rep.  107. 
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Vefofihe  dqxment]  are  concealed  in  the  [here  Uate  the  place  of  eonceal» 
meiU\  of  one  E.  F.  of  the  township  of  in  the  county  of 

Theee  are,  therefore,  to  command  jou,  in  the  name  of  the  state  of  Ohio, 
with  the  necessary  and  proper  assistance,  to  enter,  in  the  day  time,  into 
[here  detenbe  the  houiCy  or  other  place  ae  above"]  of  Uie  said  £.  F.,  of  the 
township  and  county  aforesaid,  and  there  diligently  search  for  the  said 
goods  and  chattels;  and  if  the  same,  or  any  part  thereof,  be  found  upon 
such  search,  that  you  bring  the  goods  so  found,  and  also  ^e  body  of 
fi.  F.,  forthwith  before  me,  or  some  other  justice  of  the  peace  for  said 
county,  to  be  disposed  of  and  dealt  witii  according  to  law. 
Ghren  under  my  hand  and  seal,  this  day  of 

A.  B.  [SXAL.] 

4. — Form  of  a  ujorrani  to  keep  the  peaces  and  he  of  good  hehaxior. 

The  state  of  Ohio,  county,  ss.  Warm  or  wttnat 

To  any  constable  of  said  county,  greeting:  tokaeptUpsMfc 

Whereas,  comphunt  hath  been  made  before  me,  one  of  the  justices 
of  the  peace  in  and  for  said  county,  by  one  C.  D.,  of  county, 

on  oath  [or  affirmation!  that  he  [or  she]  hath  just  cause  to  fear,  and 
does  fear  that  one  G.  H.,  late  of  the  county  of  will  [here 

state  the  threatened  injury  or  violence^  according  to  the  factj  oi  ewom  or 
affirmed  to,l  These  are,  therefore,  to  command  you,  in  the  name  of  the 
state  of  Omo,  to  apprehend  the  said  G.  H.,  and  bring  him  [or  her] 
forthwith  before  me,  or  some  other  justice  of  the  peace,  within  and  for 
the  said  county  of  to  show  cause  why  he  [or  she]  should 

not  find  surety  to  keep  the  peace,  and  be  of  good  behavior  toward  the 
citizens  of  the  state,  genendly,  and  the  said  0.  D.  especially,  and  for 
his  [or  her]  apjpearance  before  the  court  of  common  pleas^  next^  to  be 
holden  in  and  for  the  county  of 
Given  under  my  hand  and  seal,  this  day  of 

A.  B.  [SIAL.] 

6. — Ibrm  of  reeognuBonce  of  the  par^  accueedJ 

The  State  of  Ohio,  county,  ss. 

Be  it  remembered  Uiat,  on  the  day  of  in  the  worm  or  iMOfii. 

year  0.  D.  and  E.  F.  personally  appeared  before  me,  A.  B.,  HS^^^'^ 

one  of  the  jii^tices  of  the  peace  in  and  for  tne  oountv  aforesaid,  and 
jointly  and  severally  acknowledged  themselves  to  owe  the  state  of  Ohio 
Uie  sum  of  dollars,  to  be  levied  of  their  ^oods  and  chattels, 

lands  and  tenements,  if  de&ult  be  made  in  the  condition  following,  to« 
wit:  The  condition  of  this  recognisance  is  such  that  if  the  above-bound 
0.  D.  shall  personally  be  and  appear  before  the  court  of  common  pleai 
on  ihefirtt  day  of  the  term  thereof  next  to  he  holden  in  and  for  the  county 
aforeeaid  [or^  if  such  recognizance  he  taken  in  term  time^  then  it  $haU  require 
&e  partu  to  appear  forthwith  hefore  such  couri\^*  then  and  there  to  an- 
swer a  charge  of*  [here  name  the  crime  or  offense  with  which  the  party 
is  charged],  and  abide  the  judgment  of  the  court,  and  not  depart  with- 
out leave,  then  this  recognisance  shall  be  void;  oUierwiii  it  shidl  be  and 

1 B—  PaoBAf  ■  Oonut,  nptet 

*B—  note  to  MO  (U)  of  tUt  Chapter. 

t  If  the  oflRroM  ii  one  whioh  oomoi  within  the  jvrlfdiotioii  of  a  prohato  judge,  thea 
the  oonditieB  ihoald  be  to  <'  appear  before  the  probate  eoart  of  laid  oovn^,  on  the^" 
ete.|  MO  PaoBAfs  Covbt,  notet. 
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\m  Ml  fovoa  mmL  Tkiae  in  hm.    Tafcaa  Mid  aakno^rledjged  b6» 
fbre  me  «i  til*  ikjr  ud  year  aboT«  mrilteB^  A«  &, 

Jnatiw  «£  the  peMt. 

m»vc  to'ooiSmi      ^•'^^  ^  lOoogauMie*  ftbemld  be  tot  compel  the  appeaoduiefr  of  m(« 

witMM.  TWoon^tioB  of  ihin  xooogBiMMe  i» radi.  tkti  if  tlM.  abe^e-beuidhft 

CL  St  Adl  i^eneiMdW  Waad  appear  beinre  tlie  cowci  ^/aymmom^  P^^ 
Mir  <^  ^/Srar  ik|»  o/"  Me  Ibtm  liWeo/iuBC  i»  fte  hoidm^  fyat  Ike  co«ity 
aforesaid  [or^  SMikwH^  oe  lAe  cow  moj^  regmire],  l»  m«  evidenoa^  aad 
the  tniih  to  aajv  en  bebalf  of  the  Blatey  teuditiu^  aneh  malten  a^afaall 
then  aod  there  be  inaoired  of  him  [or,  her]  and  not  depart  the  court 
without  leave,  then  tnis  reooenisance  shall  be  Toid ;  otherwise  it  shall 
main  in  fell  force  and  virtue  m  law. 

Tiaken  and  acknowledged  before  me  on  the  day  and  year  above 
written*  A.  B.» 

JnstiiBe  of  the  peaces 

form  of  noogni-  7. — If  the  reoognis^K)^  be  to  keep  the  peace,  then  fbllow  the  fifth 
B^tokav  tte  £yrm  to  the  star;  and»  after  statmg  the  efl^nse  as  there  leiyiired,  pro- 
ceed thns :  and  abide  t9ie  order  of  the  eonrt  thereon,  and,  in  tiie  mean 
time,  to  keep  the  peace,  and  be  of  good  behavior  toward  the  ckizeiia 
of  ^e  state  geneially,.  aod  especially  toward  &e  said  C.  B.^  then  tUs 
vecogniiance  shall  be  void  i  otnerwiae  te  be  and  remain  in  &n  fbroe 
ind  virtue  in  law. 

Taken  and  acknowledgied  be&ce  me  on  the  day  and  year  first  above 
wntten.  ^  A.  B.» 

JTnstlce  of  the  peace. 

8. — tbrm  of  a  comnUtmmU  for  want  of  haiH^  atut  in  ooim  not  laOtSb 

jten  <if  ndttimiis  The  State  of  Ohio,  connty,  as. 

**  wM»  of  iMfl.      f|,^  ^Yie  keeper  of  the  jail  of  the  connty  aforesaid,  greeting : 

Whereas,  &  I>.,  late  it  saM  eoimty,  liatf  been  arraited,  on  the  oath 
of  E.  F.,  for  [here  detcribe  the  crime  or  offenae^j  and  has  been  examined 
by  me,  A.  B.,  one  of  the  jwticee  of  the  j^ce  in  and  ftr  scid  eonntv, 
Ott  sefeh  charge,  and  reqorred  to  give  bail  in  the  snm  ef  del- 

krs  for  lAt  appearance  M^  il»cfmrf  of  common  jtkeufl  of  said  county, 
on  foe  finrt  dsy  of  Ate  next  term  uietedr  [91*,  RM^uwru,  oe  ik&fod  imw/ 
ha  ih^  reqmsiHoii  of  "hoM  i»  otf^  ta  de  ffuiefi;  <mA  sMed  ^  hcdkibh 
ojfemeg]^  wnicb  requisition  he  has  MM  te  comply  with.  Therefore,  hi 
&9  naone  of  the  state  of  Ohio,  I  command  yee  to  reoehv  the  saidlO.  ]>• 
mte  your  custody,  itt  the  jtol  of  we  cyunty  aforesaid,  there  te  remain 
wntil  he  [or,  die]  shall  be  £seharged  by  the  due  eeune  of  laiw. 
CMven  nnder  arf  hand  and  seal,  this  day  ef 

A.  B.,  [OiAK.} 

a;*— jrbffn  €^  &ttKHitun$eHi  fenMnHkg  m  iruM, 

i^mor n^tanii  The  State  of  OBe,  ceunty,  ss. 

X  0  tne  keeper  ex  toe  jau  01  tbe  oouBty  aforesaid,  greeting  • 
Whereas,  C.  D.,  of  the  county  aforesaid  hae  be^  arrsalad^  e»  the 

90T,ita»mi9ttk9int^^mmi%9i  Mtnmm  fimM,'^ usy,  **eiebett  mmt^'^Wi^ 
ease  is  om  over  whieh  the  probftto  eonrt  hM  Jiuiidioti«»  r  m^  rmmAtm  OiOttr,  aeHS 
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oath  [or,  affinnatkml  of  B.  F.  lAaregM^  the  etkm  w  6ffmier  aecakthtf 
to  the  /oc^Jy  oikI  ha»  De«iir  tirov^t  belm  nW)  A,  B^  Me  of  tiio  jwtiMi 
of  tbe  peace  in  and  fbr  swd  eovnty,  fbr  Krkl,  wlick  trial  kM>  fteen 
neeesBarily  postponed  hjr  leaaon  of  tlie  [Asrv  statk  the  askeemaeofrnms^ 
terial  toitnees,  or  other  cauim  ofdelm^  aooordmff  to  thofstei] ;  tiieielbft^  I 
oommand  jncm,  m  l&e  name  of  Ike  aMe,  lo  feoem  tke  aaid  0.  ]>.  mUp 
your  eastody,  in  the  jai}  of  Hbe  eoimty  aforeMtd  ^  tii'  mc^  0lherfkn§ 
a$  said  juttice  ehoM  namel  ikant  to  remate  warn  diaoiunged  by  «hw 
comnse  of  law. 
Orren  under  my  hand  and  seal,  1^  day  of 

Jm  K  [HAL.} 

Iv.'-^Tvrfyv  0^  d  fttopeitcSy  ^^r  a/wiwit* 

State  ef  Ohioj  ooamty,  ia.  jrwy  gf  wfcg<— 

To  any  eonataftle  of  tka  eomly,  gieeting;  «»«•. 

Ton  are  hereby  eomauuMied  to  annmon  to  be  and 

appear  before  me,,  A.  B.,  one  of  ike  jnatieeft  ef  the  peaoe  in  and  for  aaid 
ooncnty,  at  Ierikwi4h^  and  there  to  give  teatimony,  and  th» 

tmth  to  aay,  tomduag  %  eertain  oompkdnt^  made  en  behalf  <^  the  state,, 
against  and  hereof  iail  not^  nnder  the  penalty  of 

one  hundred  doUara^  and  ha;?e  yo«  then  and  th^re  this  writ. 
CUyen  under  my  hand  and  aeal^  this  day  of 

A.  B.  [aiJLL.] 

^.;)  Ssa  XXXIY.    That  an  aot  defining  the  powers  and  duties  AfldNPMkd. 
of  jnstioes  of  the  peaoe  and  eonstablaa^ in  erininal  eases,  passed  Maroh  iauSMbii4 
Uy  1831;  the  act  amendaloiy  of  the  last  mentioned  aot, passed  Febru-  siT.SM&iflL 
ary  2\  ISSS;  and  an  aet  futthet  aBsendatosy  theredP,  pMaed  Hareh  3,,  siT.StatM. 
Iw4,  and  att  lawa^  and  parta  of  lawBy  inoenaiotint  with  the  provisienai 
of  this  act,  be  and  the  same  are  herdby  repealed:  Provided^  that  att  8«viaci<^ 
crimes  or  oflfenses  committed,  or  penalties  incurred  under  any  of  the 
acts  hereby  repealed,  shall  be  in  force  and  prosecuted  in  the  same  man- 
ner as  if  said  acts  had  not  been  repealed^    This  act  to  take  efieot  and  be 
in  force  from  and  afler  the  fowth  day  of  July  neoU. 

An  Aot  to  am«nd  the  Aot  entitled  "^ an  aot  defining  the  powen  and  dnttet  of  jutioMr 
•f  the  peaoe  and  oonitablei  in  oriainai  oaaea^ '^  pasied  Hareh  37,  I887»  and  the  aot 
amendatorj  thereto. 


(35.)  8so.  1.    Be  it  onaeted  hf  ihe  Oeneml  Ammihh  of  die  Staie  of  '""^  ™?  *** 
Ohioj  That  the  Justice  issuing  any  warrant,  on  the  affidaint  of  any  per-  SSC  "'^^** 
aon,  for  an  offonse  not  punishable  by  confinement  in  the  penitentiary, 
may,  at  his  disoietion,  require  such  complainant  to  acknowledge  him- 
aelf  responsible  for  cost,  m  case  the  complaint  shall  be  dismissed,  which 
acknowfed^ent  shall  be  entered  on  the  docket  of  the  justice;  and  the  * 
jvstice,  en  subh  dismissali  is  required  to  render  a  judgment  against  Oa  iMwiiMri 
mteh  oomplainanti  for  the  eests  made  theseon,  unless  the  justice  shall  SS^*^^ 
be  of  opinion  l^t  the  complainant  had  reasonable  gronnda  for  insta* 
tntoiff  such  prosecution;  and  in  case  said  Justice  shaD  consider  such 
eemiSunMit  wholly  iire^ponsiUe,  such  justice  nuty^  in  his  discretion^ 
reftise  to  issue  any  warranty  unless  1^  compUdnaat  procure  some  re- 
qponsible  security,  to  the  satis&ction  of  such  Justice,  for  sakl  costs,  in 
eaae  <rf  such  diaiussal;  and  said  seeuri^  shall  aeknowledge  himself  so 
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bonnd,  and  the  jostioe  slull  enter  it  on  liis  docket:  ProTided,  howeTer, 
that  in  no  suoh  case  shall  the  costs  be  paid  out  of  the  coont^^  treasury.' 
j^to  nodcr  (36.)  Sio.  11.  Each  and  every  justice  of  the  peace  shall,  on  or  be- 
^7«Sm!h  ^^^  ^^  ^^  ^J  ^^  February,  in  each  and  every  year,  make  out,  and 

•CO.  deliver  to  the  auditor  of  the  county,  in  which  said  justice  may  reside, 

a  statement,  in  writing,  of  all  fines  assessed  by  him  as  such  justicey 
for  the  year  ending  on  the  first  day  of  January,  next  preceding,  con- 
taining m  each  case  the  name  of  the  party,  the  amount  of  the  fine,  the 
costs  wereon,  the  time  when  assessed,  ana  whether  execution  has  been 
issued,  and  the  return  thereon,  or,  if  no  exception  has  been  issued,  the 
reason  for  not  issuing  the  same;  and  if  said  fine  has  been  made,  the 
justice  shall  produce  to  the  said  auditor  the  receipt  of  the  proper  officer 
for  ihe  payment  of  the  same;  and  in  case  no  fines  have  been  assessed 
by  such  justice,  for  the  time  aforesaid,  then  such  justice  shall  return 
that  fiict,  at  the  time  aforesaid ;  which  statement  shall  be  certified  by 
such  justice,  to  be  a  true  and  correct  statement,  from  his  docket 

n*  doektt  te  (^7  )  ^^^'  I^-  ^^^  ^^^  every  justice  of  the  peace  shall  provide 
himself  with  a  good  and  substantial  blank  book,  in  which  he  shall  enter, 
by  themselves,  all  proceedings  on  any  complaint  for  a  violation  of  the 
criminal  lajirs  of  this  state;  and  he  shall  be  allowed  to  retain,  out  of  any 
moneys  collected  by  him  on  any  such  proceedings,  and  belonging  to 
the  county,  the  cost  of  the  same;  and  every  justice  of  the  peace,  in 
case  of  his  resignation,  removal,  or  the  expiration  of  his  term  of  office 
without  a  re-election,  or  his  personal  representatives,  in  case  of  his 
death,  shall  deposit  such  docket  with  the  clerk  of  the  township  in 
which  such  justice  may  have  resided,  or  shall  reside,  for  safe  keeping; 
'  and  such  clerk  is  hereby  authorized  to  give  transcripts  of  any  proceed* 
ings  contained  in  the  same,  and  undisposed  of,  on  which  a  tctre  fadoM 
may  issue  before  any  justice  of  the  peace,  for  the  collection  of  any 
money  due  thereon ;  and  such  proceedings  shall  be  had  on  said  scm 
facioi,  as  is  provided  for  in  civil  cases.* 

1  See  also  sees.  (43)  and  (48)  of  tliif  Chapter. 
Ai  to  eostff  ete.f  in  proseeutioni  for  minor  ofTentea  in  the  oonnty  of  Cajahoga,  eee 

*'  an  act  to  proride  for  the  oolleetion  and  payment  of  ooitfl  in  proaeontioni  for  minot 
oflTenief  in  the  ooontj  of  Cnjahoga/'  passed  March  20, 1841  (89  toI.  L.  L.  47). 

Bj  act  of  March  9, 1848  (41  toI.  L.  X.  64),  the  seren  first  and  the  last  sections  of 
the  aboTc  mentioned  act  of  March  30, 1841,  were  extended  to  the  oonntj  of  Lake. 

Bj  act  of  March  6, 1844  (43  toI.  L.  L.  153),  the  seren  first  and  the  last  sections  of 
the  same  act  were  extended  to  the  oonntj  of  Summit,  with  a  modification  of  the 
ieoond  section,  bj  which  a  magistrate  is  not  bound  in  anj  ease  to  issue  a  warrant 
for  minor  oflfenses,  unless  a  responsible  indorser  for  oosts  is  first  proeured,  when  tht 
prosecutor  himself  is  not  responsible. 

Bj  act  of  March  23, 1849  (47  toL  L.  L.  801),  so  much  of  the  abore  act  as  fixes  the 
compensation  of  grand  and  petit  jurors  in  said  oonntj  of  Cujahoga  was  repealedi 
and  their  compensation  left  to  the  general  Uw. 

As  to  costs,  etc.,  in  prosections  for  minor  offenses  in  the  counties  of  Geauga,  Por- 
tage, and  Ashtabula,  see  "  An  act  to  proride  for  the  collection  and  pajment  of  eostf 
in  criminal  cases,  in  the  counties  of  Qeanga,  Portage,  and  Ashtabula,'*  passed  March 
8,  1845  (43  Tol.  L.  L.  398). 

2  The  act  of  March  14, 1853,  relating  to  ciril  cases  before  Justices  of  the  peace, 
makes  proTision  for  th4  docket ;  how  it  shall  be  kept ;  irhat  shall  be  done  with  it  whea 
the  oflioe  becomes  racant,  and  authorises  executions  to  1>e  issued  without  aeetre  fatioK 
see  preceding  Chapter,  Art.  14,  ante  p.  804.  If  these  prorisions  are  applicable  to 
the  criminal  docket,  then  the  section  to  which  this  note  is  appended,  so  fkr  as  it  relates 
to  a  tcire  /aeiatf  and  the  dellrerj  of  a  criminal  docket  to  the  clerk  of  the  township^ 
is  abrogated  and  no  longer  in  force.  Perhaps  the  abore  mentioned  proTiaions  of  tha 
act  of  March  14, 1858,  were  intended  to  reUte  onlj  to  the  cItII  docket;  and  if  this 
be  so,  the  reader  is  still  embarrassed  bj  the  fact,  that  all  the  stotntes  relating  to  pro* 
eeedings  bj  •cire  faeiat  in  oItII  oases,  are  repealed ;  and  bj  the  fiirther  fket  that  the 
eode  is  not  applicable  to  an  j  proceedings  before  a  justice  when  special  provision  ii 
made  bj  stotute ;  see  sec.  (303)  of  the  preceding  Chapter.  For  the  repealed  laws  re- 
lating to  proceedings  bj  •eire  /ocmbs  on  a  ciril  docket^  see  Swan,  507,  ol8,  533,  533 
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(38.)  Sxo.  lY.    Any  jvstioe  of  ihe  peace  wlio  shall  neglect  or  fail  Pvmiijr  ftr  bm. 
to  make  the  retains  and  statements  required  in  the  second  section  of  ^St^SSm 
this  act,  and,  as  therein  required,  shall  pay  a  fine  of  fifty  dollars,  to  be  ""^^  (^) 
recoyered  by  action  of  debt,  in  the  name  of  the  state  of  Ohio,  for  Ihe  use 
of  the  county  in  which  such  justice  may  reside,  and  before  any  other 
justice  of  the  peace  of  such  county;  and  it  is  hereby  made  the  duty  of 
eyery  auditor  to  proceed,  forthwith,  by  suit,  against  any  such  justice, 
for  the  penalty  aforesaid,  in  case  such  return  is  not  made  as  aforesaid ; 
and  no  stay  of  execution  shall  be  allowed  in  any  judgment  rendered 
therein. 

(39.)  Seo.  y.     That  all  laws,  and  parts  of  laws,  which  are  incon-  Btvitftnc  tfaMM. 
sistent  with  the  proyisions  of  this  act,  be  and  they  are  hereby  repealed. 

An  Act  regnUting  th«  pajmeni  of  ootts  in  proieontionf  for  minor  ofTonoet. 
[Pvmtdmd  took  ^<Ml  Monk  10,1900,   67  vol.  AH.  27.] 

(40.)  Sxo  I.  Be  it  enacted  hf  the  General  Astemhl^  of  the  State  of  whanooHi  nti 
Ohio,  That  no  costs  taxed  b^  any  justice  of  the  peace  or  mayor  of  any  JJ^M^  *^ 
eity  or  incorporated  yillage  m  the  state  of  Ohio,  in  prosecutions  here- 
after commenced  before  them  for  an^  offense,  the  punishment  whereof 
is  less  than  imprisonment  in  the  penitentiary,  shall  be  paid  out  of  the 
county  treasury,  unless  an  information  shall  be  filed  in  the  proper 
court,  or  a  bill  of  indictment  be  found  against  the  person  or  persons 
charged  with  such  offense,  a 

i41.)  Seo.  II.    That  sections  one  and  two  of  '*an  act  to  amend  AotNpMkd. 
.  explain  the  act  of  the  7th  of  March,  1842,  concerning  the  powers  SwMi*a  B.S.8M. 
and  duties  of  justices  of  the  peace  and  constables  in  criminal  cases," 
passed  March  6, 1845,  be  and  the  same  are  hereby  repealed,  a 

Seo.  III.    This  act  to  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  Act  to  regnUto  proooedingt  beforo  JnsUoes  of  the  peftoo. 
[Famti  Jr««*84, 1840.  47  vol.  Bkd,  88.] 

Seo.  1.1 
(42.^  Seo.  II.    That  in  all  cases  of  summary  conyiction  before  jus-  in  mm§  «r  mm- 
tices  or  the  peace,  or  before  the  mayor  or  other  magistrate  of  any  incor-  ^SU 
porated  city  or  town,  punishable  by  fine  or  imprisonment,'  the  party  or  oept 
parties  defendant  shall  haye  the  same  right  to  except,  to  allege  excep- 
tions, and  to  haye  a  bill  oontainine  the  same,  signed  and  sealed  by  such 
justice  of  the  peace,  mayor  or  other  magistrate,  and  made  part  of  the 
record,  as  is  proyided  for  either  party  in  the  first  section^  of  this  act, 
and  all  such  judgments  of  conyiction  may  be  examined  by  the  court  of 
common  pleas  and  i^e  supreme  court  upon  writs  of  eerHorarif  and  re- 
yersed  or  affirmed,  as  right  and  justice  may  demand. 


1  Bepoalod  hj  mo.  (232)  of  tho  proooding  Ohftptor. 

SThe  first  seotion  here  referred  to,  and  which  ia  repealed  bj  fee.  (222)  of  the  pre- 
eeding  Chapter,  wai  at  followi : 

Sao.  I.  That  in  aU  oomplaints  of  foroible  detainer,  or  of  foroible  entry  and  detain- 
er, before  anj  jastioe  of  the  peaee,  whether  tried  bv  jury  or  otherwise,  either  party 
•hall  hare  the  riffht  to  except  to  the  opinion  of  the  jastioe  upon  any  qnestion  or  law 
arising  in  the  trial  of  the  complaint,  and  when  either  party  shall  allege  snob  excep- 
tion, it  shall  be  the  dnty  of  the  jnstiee  to  sign  and  seal  a  bill  containing  the  same,  if 
tmly  alleged,  with  the  point  decided,  and  to  make  the  said  bill  part  of  the  record  in 
tHe  cansc. 

8  As  to  certiorari,  see  PnAOrioa— Conn,  too.  (580)  «<  teg. 
U)Bepe*kd,NT.49.   SappUwl,  Sap.  M. 
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mm  m  «w^      (48.)  Sbo.  m.    ni»tlbriigiiiiigandMflfiE\gmolLt>Ulof«xoep<ion» 

**'*'  Justices  of  tbe  peaoe,  mayors  snd  oilier  iBttisftnttee,  «hall  be  allowed 

the  sum  often  cents  and  foroopjnig  and  eerUf^i^  Hm  aaiae  «t  liietaAe 

of  ten  cents  for  orery  Inmdred  woras  m  eopiea,  to  be  iaxed  in  tbe  eo^ 

bffl,  and  colleDted  in  like  manner  as  o^her  eo0to  ore  new  by  l«ir  eolleeted. 

CHmiMa  4ocitt.      (44.)  Sxo.  lY.    Wbeneyer  a  Jnstiee  of  l&e  peace  eball  be  elected  to 

ffil  a  yaeanc^,  be  i^Il  call  upon  iStte  townslnp  deik  Cor  Ibe  onmiBal 

docket  of  bis  predecessor  and  the  tmoeenpied  pages  ef  Ae  book  for  tbe 

entry  of  canses,  agreeably  to  tbe  proridons  of  die  aet  mpon  tbat  subjeet^ 

passed  Marcb  7, 1842. 

8kd.  V,  VI.1 

An  Act  to  amend  an  aet  •ntitled  "an  act  direeting  tka  aoda  of  trial  in  orimlnal 
tmm,^  IMUMod  MaMb  T,  ISSl. 

[AMM«IJII«rdkS|,iaM.    4BinUam,U^ 

<45.)JBaa  L  &  i^  enaoiMf  2y  the  Omeml  Anmhtyofthe  iStafe  of 
Ohwj  Tbai  if  any  person,  ohaiged  witb  tbe  eommission  of  a  erime  or 
■effuise  Made  ponisbiible  by  die  kws  of  tbia  ataat^  aball  abscond  or  ca- 
MOfo  froa  tiie  eonnty  in  wmA  sncb  crime  «dr  offense  be  4diai;ged  io  base 
lieen  eooMiitted,  it  sbaU  be  kwftd  for  any  |«8tioe  -of  tbe  jpeaoe,  or  odier 
^proper  officer  of  Ae  ooonly  in  wbick  jueb  person  may  be  foiuid,  to 
tsane  «  wmnrast  fior  tbe  amet  and  temoval  «f  e«ob  pevon  to  ibe  coiu^ 
in  wbiob  tbe  alleged  crime  may  be  said  te  b^ve  iteen  oommitted,  to  be 
Ibene  delivered  to  any  j«dffe  or  joetice  iif  tbe  peace  of  said  eonnty,  wbo 
«iia)l  eanae  libe  penson  so  aeliraed,  to  be  deidt  witli  aeoording  to  laajL 
and  ibe  wamnt  00  iesoed  Aall  bave  tbe  same  fbroe  and  emai  m  it 
issued  from  tbe  oo«aty  in  wloeb  it  is  alleged  snob  edme  or  o&nae  mi 


Oiirw«k*t  B.   8L  An  Act  sapplomentaiy  to  an  act  defining  tho  powers  and  duties  of  Jnstioes  of  the 
8^'  peaee  and  eonstables  in  eiiminal  oases. 

[PmtJ^mdteck^^MankMl»lB6(i,    68  Mrf.  flbH.  ST.] 

^^^J^      (46.)  8eo.  I.    Be  it  enacted  By  the  iSfmend  Attembfy  of  the  &aU 
n  rwiogniM  on  of  Ohio^  Tbat  wbenever  any  person  or  persons  sball  be  aneested  for 
tdoasfgnfl^.      oommitlW  any  «&nse,  wbidi  b^  tbe  laws  of  iim  state  is  pnniahable 
by  ^t  w  by  ImjaiaoMnfinili  in  tbe  joonn^  jjail^  or  by  both  fine  and  im- 
prisonment iii  Miid  oooaty  jail,  be  er  uiey  ^ball  m  admitted  by  th^ 
mi^or  or  justioe  before  whom  he  or  they  sball  be  bron^bt,  to  pleafl 
gniUy  to  the  ebarge  pre&rred,  And  the  mayor  «r  jostioe  Ibefore  whom 
aneb  plea  «ball  be  fJeaded,  is  besobj  jmtliarised  to  impose  npon  th^ 
offender  or  oflbnders  aneh  .pnmsbment  as  is  by  law  affixed  to  the  oflSsnap 
eommitted,  lOr  tn  his  discretion  to  reoogniae  soch  offendor  or  offendem 
to  appear  At  the  aezt  term  of  ibe  proper  oonxt  to  iinswer  concerning  ibft 
same  as  in  other  cases,  and  such  jnstiee  when  be  prononnees  final  sen- 
tence, is  authorized  to  examine  witnesses  to  ascertain  i^e  ciroorastanoes 
under  which  the  offense  may  have  been  committed :  Provided,  that  the 
provisions  of  this  act  shall  not  extend  to  the  punishment  of  crimes  or 
Amsp.  416.        offenses  mentioned  in  an  act  entitled  '^  an  act  to  punish  certain  crimes 
therein  named,''  passed  March  18, 1839,  nor  of  uie  crimes  or  offenses 
iatep. 410.        enumerated  in  the  act  entitiled  <'an  Mt  to  prmride  &r  the  punishment 
of  certain  crimes  therein  named,**  paned  Fmuary  27, 1634. 

ifiM  acta  1  salt. 
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An  Act  fnpplementerj  to  th*  Mi  entitled  ''an  aet  defining  the  dntlef  of  Jnstioei  of  CammH  B.   & 
thepeMeandeonitabletineriminaleMef/'pMfedM«re]iS7.1887*  ^     .     . 

IFamti  mdtoO^qfiMiMankMflUB.  46 «0l.  AM.  66.]  480. 

(47.)  Sia  L  Bed  enacted  hjf  the  Oenerdl  Anembfy  of  <&e  SUmU  0/  Jwytriei  in  ow^ 
Ohdo,  That  in  the  j^roaeoation  i)f  all  offonses  whereof  jostioes  of  the  mSn'jSSSS^ 
peaoe  have  jariBdicUoii  to  try  tad  pnniBh  br  fine  or  otherwise,  after  ^r — 
the  appearanoe  of  the  defenduit,  and  before  the  oonrt  shall  proceed  to 
inquire  into  the  merita  of  the  eauMO,  the  defendant  may  demand  ^  be 
tried  If  a  {wtj,  in  wbidh  ease  the  jusiioe  d&all  pnooeed  to  inquire  Into 
the  complaint,  and  commit,  discharge  or  recoenize  the  aocusea,  and  the 
same  proceedinos  jhall  ia  aU  other  jcspeetobe  had  bj  and  before  the 
justice,  and  in  me  cowis  of  oonjnon  plesa  or  probate  courts  respectiyely, 
as  is  or  may  be  proTided  by  law  in  other  cases  for  the  prosecution  of 
nimes  and  oCnim^  the  pvniihmeni  wtoeef  k  less  than  Impnsonment 
in  Ihe  peniteDtiary. 

Bm.TL    ThiiaelaMltekillMmfteMittdsftvlli] 
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CHAPTER  66. 
LABOR. 


boon  par  daj^-P«n-  8.  Oontnoti  pnranMd  to  be  Ibr  ten  hoara. 
aUytedenaiidincorpenBlitlnc  ezoeei.      8.  Tlnei  to  be  i^iUed  to  mippott  «#  i 

An  Act  regnUtiiif  the  hovn  of  nuuiiuU  labor. 
[J>lMMlif>rdbl9,18tt.    60 eel. £fo<.  187.] 


LeboTBot  to  ex- 


(1.^)  SsonON  I.  Beit  enacted  hy  the  Oenerdl  jL$9mbfy  of  the  StaU 
of  OhiOj  That  in  all  mannfftotories,  workshops  and  other  places  naed 
ror  meohanioal  or  mannfiustaring  purposes,  in  the  state  of  Ohio,  where 
children  under  the  age  of  eighteen  years  and  women  are  employed,  the 
time  of  labor  of  the  persons  aforesaid  shall  not  exceed  ten  hours  fbr 
— PeiMi^ibr  de-  each  day;  and  any  owner,  stockholder,  overseer,  employer,  clerk  or 
^SSi^mMa!^  foreman,  who  shall  compel  any  woman  or  any  child  under  eighteen 
years  of  age  to  labor  in  any  day  exceeding  ten  hours,  or  shall  permit 
any  child  under  the  age  of  fourteen  to  labor  in  any  factory,  workshop, 
or  other  place  used  for  mechanical  or  manu^tunng  purpose,  for  more 
than  ten  hours  in  any  one  day,  where  such  owner,  stockholder,  over- 
seer, employer,  clerk  or  foreman  has  control,  such  person  so  offending 
shall  be  liable  to  a  prosecution,  in  the  name  of  the  state  of  Ohio,  be- 
fore any  justice  of  the  peace  or  court  of  competent  jurisdiction  of  the 
county  wherein  the  same  shall  occur,  and,  upon  conyiction  thereof,  be 
fined  in  any  sum  not  less  than  five  or  more  tnan  fifty  dollars. 
ContnMstepm-  (2.)  Sso.  II.    That  in  all  engagements  to  labor  in  any  mechanical 

BonMdjto  be  te  Qif  manufacturing  business,  a  day  s  work,  when  the  contract  of  labor  is 
silent  upon  the  subject,  or  where  there  is  no  express  contract,  shaU  con- 
sist of  ten  hours;  and  all  agreements,  contracts,  or  engagements  in  xe» 
ference  to  such  labor  shall  be  so  construed. 
lineetobeMpUed '    (3.)  Seo.  III.    That  whenever  a  fine  shall  be  collected,  in  acnord- 
l^i!^^  ance  with  the  first  section  of  this  act,  the  same  shall  be  paid  ov^r  to 

the  trustees  of  the  township  wherein  the  trial  may  be  had,  and  the  f  %ine 
shall  be  by  them  disbursed  for  the  benefit  of  common  schools. 


CHAPTER  67. 

LAWS  AND  JOURNALS. 


1.  How  Jonrnali  of  boneee  made  up,  ete.;  8.  Numbers  of  doonmente  to  be  printed. 

8.  — Wbat  tber  sbell  not  contain.  9,  10.  Number  of  tbe  meeeegee  and  iva  «siitiil 


8.  The  i^^Mndix.  addresaee  of  goremon  printed. 

4.  Olerks*  dnties  as  to  papers  and  downnents.^  11.  Number  of  copies  of  Joomal  and  t  ipSMdli 

Prlntinf  extra  copies.  and  laws  printed.~Dietrib«itioa  eto.,  al 

5.  Oonectlon  of  proof  and  iodezlng.  certain  doonmente. 

8»  7.  Wben  reports  of  Tarloos  olBoera  to  be  18.  Who  entitled  to  documents  and  tewt 
made.  18.  Who  entitled  to  laws. 
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14.  Iawi  and  docoment*  to  be  Mnt  to  Miditon  18.  Undistrtlmtod  doooiMati. 

of  ooimti<«.~GliArgM ;  how  paid.  19.  Acts  repealed. 

10.  Auditor  to  deliTor  Uwt  and  docomoDta  to  90.  I>i8poeitionofnirpliiaeopieaoftlMlawt,Joiir^ 

the  proper  pereou.  nale  and  ezecntiTe  docomente  in  any 

16.  Oopiea  of  lawa  and  dooomenta  to  be  delivered  oonnty. — Oratuitonsly ;   by  eale.—  Pro- 

to  etate  offloere,  etc  ceede  of  eale. 

17.  Binding.  21.  Public  docnmenta  to  be  eent  to  newspapen. 

Aa  Act  proTidiiig  for  reoording,  printing  and  distribatiiig  the  journals  of  the  gen-  , 

oral  asaembly,  and  the  lawi  and  publio  doonments. 

[Iim$imdlo9i^0KtAfraB,lBM,    6S  eeJ.  Art.  ITL] 

(1.)  Section  h  Be  it  enacted  by  the  Oenercd  Assemhfy  of  the  State  How  joomak  «# 
of  Ohio,  That  the  clerk  of  each  houie  shall  keep  a  journal  of  the  pro-  ^f"  ■**•  ^' 
ceedings  thereof,  which  shall  be  read  and  corrected  in  the  presence  of 
the  house.  Afler  being  read  and  corrected,  the  proceedings  of  each 
day  shall  be  attested  by  the  resper.tiye  clerks,  and  each  journal  shall  be 
recorded  in  a  book  to  be  ftimished  to  each  clerk  for  that  purpose  by  the 
secretaiT  of  state.  After  the  journals  are  recorded  in  these  books  said 
books  shall  be  deposited  with  the  secretary  of  state,  who  shall  careftilly 
preserve  the  same,  and  said  records  shall  be  considered  the  true  and  au- 
thentic journals.  The  original  daily  journals  as  kept,  corrected  and 
attested,  shall  be  delivered  by  the  respective  clerks  to  the  printer  of 
the  journals,  for  his  use  in  printing  the  same;  and  each  clerk  shall 
read  and  correct  the  proof-sheets  of  the  journal  kept  by  himself,  care- 
fully comparing  the  printed  copies  with  Uie  record  above  provided  for, 
and  correcting  all  errors  in  Buoh  printed  copies. 

(2.)  Seo.  II.  No  executive  message,  address  or  communication  of  ^whattheyehdi 
any  state  officer,  or  board  of  officers,  no  report  of  the  superintendent  "w**®****^ 
or  other  officers  of  any  institution  or  building,  no  petition  or  memorial, 
no  argumentative  or  voluminous  report  of  anv  standing  or  select  com- 
mittee of  either  house,  or  joint  committee  of  both  houses,  no  special 
report  of  any  officer  or  board  of  officers,  made  in  reply  to  any  resolu- 
tion of  either  house,  or  in  reply  to  any  joint  resolution  of  both  houses, 
nor  any  other  long  or  voluminous  document,  except  amendments  to  the 
constitution  and  to  bills  and  resolutions,  and  the  protests  of  members  of 
either  house  against  any  act  or  resolution  thereof,  shall  be  entered 
upon  the  journals  or  recorded  in  the  record  provided  for  in  the  fore- 
going section. 

(3.)  Sec.  III.  The  journals  shall  be  printed  as  kept  and  recorded,  n^  eppeadir 
and  to  each  printed  journal  there  shall  be  an  appendix  in  which  shall  be 
printed  all  such  petitions  and  memorials,  and  all  such  reports  of  com- 
mittees, and  all  such  special  reports,  and  communications  of  all  officers, 
or  boards  of  officers,  as  may  be  laid  before  either  or  both  houses;  and 
all  such  other  papers  and  docuihente  (except  the  report  of  the  state 
board  of  agriculture)  as  may  be  laid  before  either  or  both  houses  in 
writing,  unless  the  printing  thereof  is  otherwise  provided  for  in.  this 
act,  provided  that  no  paper  or  document  shall  be  printed,  in.  either  ap- 
pen<Sx  unless  the  house  before  which  such  paper  or  document  shall  be  * 
hud  shall  expressly  order  the  same  to  be  printed  in  the  appendix  of  the 
journal  of  such  house;  and  if  any  paper  or  document  be  laid  before 
both  houses  and  be  ordered  to  be  printed  by  both  houses,  the  same 
shall  be  printed  only  in  the  appendix  to  the  senate  journal.  The  ab- 
stract of  votes  for  governor  and  other  state  officers  shall  be  printed  in 
the  appendix  to  the  senate  journal,  and  the  standing  rules  in  the  ap- 
pendix to  each  journal  without  an  order  by  either  or  both  houses. 

(4.)  Sec.  IY.    Each  clerk  s£iall  carefully  preserve,  during  the  ses-  oiefU>  dvitfee  m 
•ion,  all  such  papers  and  documents  as  may  be  laid  before  the  house  of  *oPH>«Middpo. 
which  he  is  clerk,  and  such  of  them  as  may  be  ordered  by  such  house 
Vol.  L— 54 
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to  be  printed,  Ik  ^uill  ioHliiritli  delhrer  to  ihe  pnn 
printing  the  Bame,  and  ihe  printer  shall  immediately  .]»rint  two  hundred 
and  forty  copies  of  the  same,  of  which  number  each  <^  the  ezecntiye 
officers  shall  receive  one,  and  the  librarian  five,  which  he  ahall  preserye. 
No  extra  copies  of  any  such  paper  or  document  shall  be  printed  except 
the  same  be  ordered  by  joint  resolution,  passed  within  ten  days  of  the 
dtty  on  which  ^  t#o  hundred  alvd  forty  oopies  of  the  same  are  printed 
and  delivered  to  the  blerks,  and  if  extra  copies  be  sO  ordered,  the 
printer  shall  pridt  the  same  without  any  charge  for  composition  for 
such  extra  copies.  Each  clerk  shall  keep  a  correct  list  of  all  papers 
and  documents  of  Which  extra  copies  shall  be  ordered  to  be  printed,  and 
also  of  all  such  as  may  be  ordered  to  be  printed  in  the  appendix  to  th^ 
journal  of  the  hotise  of  which  he  is  clerk,  and  shall  ftimish  the  prints 
With  copios  of  sudh  li&ta  whenever  requested  by  tiie  printer  bo  to  do, 
iand  ij^  any  duch  paper  dr  document  be  c^rdered  to  be  printed  in  the  ap- 
pendix to  either  jourhalbeifbre  the  siline  is  delivered  to  the  j)rinter,  m 
blerk  having  charge  of  the  same  shall  Indorse  tipon  it,  before  sending  it 
to  the  printer,  these  Wordis:  "ordered  to  be  printed  in  appendix;'* 
and  if  atay  such  paper  or  document  be  ordered  to  be  printed  in  either 
appendix  Within  ten  days  after  the  same  has  'been  printed  for  the  use 
of  the  general  assembly,  then  no  dhaige  fbr  composition  shall  be  made 
iTor  printing  the  ssfme  in  the  appendix. 

(t.)  Sec.  V.  The  clertts  shall  corfiect  the  proof  of  all  such  papeA 
abd  dooumontB  as  mify  be  ordered  by  either  house  to  be  printed.  The 
clerks  shall  each  make  out  la  Cdrre<^t  ibdex  of  the  journal  kept  by  him* 
self^  and  aldo  of  its  appendix,  and  deliver  the  Same  to  the  printer,  who 
shall  print  the  sattie  at  the«lose  of  ihe  lappropriate  volume.  They  shall 
toch,  in  like  manner,  Ynake  out  an  index  to  the  l>ecorded  journals,  and 
deliver  the  same  to  the  secretary  of  state,  who  ifaall  preserve  the  same 
With  said  recorded  journals, 
of  (6^  Sec.  YI.  All  county,  township,  city,  and  village  officers,  and 
^  iall  officers  and  boards  of  officers  of  all  state  institutions  and  buildings, 
and  all  officers  connected  With  the  public  works  of  the  state,  and  all  cor» 
porations  (except  such  as,  bv  their  chatters,  are  required  to  make  Uiehr 
reports  at  some  other  specified  time)  which  are  now  or  may  hereafbsr 
be  required  by  laW  to  make  annual  reports  foran^  purpose,  to  any  state 
officer  or  officers,  shall  make  out  the  same  on  or  before  the  fiA^  day  of 
NoveUiber  of  each  j^ar,  and  forthwith  transmit  the  same  to  ^be  proper 
officer  or  officers.  For  the  purpose  of  making  out  $11  suoh  reports  as 
c6me  Within  the  provisions  of  this  se<$tion,  the  Jpsar  shiiirbegin  on  the 
first  day  of  KoveUiber  of  each  year,  and  end  on  the  last  day  of  Octobeir 
of  the  succeeding  year :  Provided,  that  the  school  year  shall  begin  Ob 
the  first  day  Of  ^ptember  annually,  and  dose  on  the  last  day  of  the 
following  August ;  and  all  school  officers  and  township  officers  acting 
as  Such,  who  are  or  ntay  be  required  to  mate  annitaf  r^orts  to  Uie 
cbUnty  auditor,  Aall  make  out  the  same  imd  transmit  them  to  tiie 
66unty  auditor  ou  or  before  the  first  day  of  October  following  the  ^- 
piration  of  the  school  year. 

(7.)  Sec.  YII.  All  state  officers  and  boards  of  officers,  and  ^ 
officers  of  all  such  institutions  and  buildings  as  tiTe  now  or  may  here- 
after be  required  to  make  annual  reports  to  the  general  assembly,  or  to 
the  governor,  shall  hereaftefr  make  such  reports' to  the  governor  on  4f 
before  the  twentieth  day  of  November  of  each  year,  and  the  govenMXr 
shall  cause  the  same  to  be  printed  as  soon  thereafter  as  practicable  lijf 
the  printer  having  the  Contract  for  this  brauch  of  the  public  printing, 
and  the  governor  shall  lay  before  the  general  assembfy  all  such  t^ 
ports,  in  prkted'fonU,  at  tbe  same  time  &at  he  lays  h^ete  it  his  r^|^- 
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tar  mesMge.  Bvt  nothing  in  this  aeetion  or  in  this  aet  ahall  be  held 
lo  modify,  in  bbj  respect,  the  eating  l/aws  in  relation  to  the  annnal 
report  of  the  state  board  of  agricnltnie. 

J8.)  Saa  VIIL  There  shall  be  printed,  under  the  prorisions  of  the  fore-  i^L,^ .  dtoA 
going  section,  in  pamphlet  form,  and  covered  in  brochure  corera,  for  the  dfcet Maji/SS; 
purposes  in  this  section  specified,  the  following  numbers  of  each  of  the  fol-  Mr.  la. 
lowing  documents,  to-wit:  Of  the  foUowinj^  annual  reports,  to-wit:  Auditor  2«ntSltobe***' 
of  state:  for  the  auditor,  500  copies;  for  the  general  assembly,  4,000  copies.  ;  " 
fiecret&rj  of  state:  for  the  secretary,  500  copies;  for  the  general  assembly, 
2,000  copies.  Treasurer  of  state :  for  the  treasurer,  300  copies ;  for  the 
general  assembly,  2,000  copies.  Attorney  general:  for  the  attorney,  300 
copies;  for  the  general  assembly,  2,000  copies.  Commissioner  of  common 
sonools:  for  the  commissioner,  5,000  copies;  for  the  general  assembly,  2,000 
copies.  Board  of  public  works :  for  the  board,  500  copies ;  for  the  general 
assembly,  2,000  copies.  Commissioners  of  the  sinking  fund :  for  the  com- 
missioners, 300  copies;  for  the  general  assembly,  2,000  copies.  Peniten- 
tiary :  for  the  officers  of  the  penitentiary,  500  copies ;  for  the  general  assem- 
bly, 2,000  copies.  State  house  commissioners :  for  the  commissioners,  200 
copies;  for  tne  general  assembly,  1,000  copies.  Lunatic  asylum  at  Colum- 
bus: for  the  asylum,  1,000  copies;  for  the  general  assembly,  4,000  copies. 
Lunatic  asylum  at  Dayton:  for  the  asylum,  500  copies;  for  the  general 
assembly,  2,000  copies.  Lunatic  asylum  at  Newburg :  for  the  asylum,  500 
eopies ;  for  the  general  assembly,  2,000  copies.  Institution  for  the  blind : 
for  the  institution,  1,000  copies;  for  the  general  assembly,  3,000  copies. 
Institution  for  the  deaf  and  dumb:  for  the  institution,  1,000  copies;  for  the 
general  assembly,  3,000  copies;  Board  of  commissioners  for  rewrm  schools: 
for  the  commissioners,  1,000  copies;  for  the  general  assembly,  3,000  copies. 
Ohio  asylum  for  idiotic  and  imbecile  youth:  for  the  asylum,  1,000  copies; 
for  the  general  assembly,  3,000  copies.  State  librarian:  for  the  general 
assembly,  240  copies.  Auditor  of  state's  detailed  statement  of  the  receipts 
and  expenditures  of  the  public  money :  for  the  executive  office  of  this  state, 
500  copies;  for  the  general  assembly,  1,500  copies,  d 

(9.)  eso.  IX.  All  Mgdar  messages  of  die  goe^emcr,  aid  all  in-  g;;^]^,  ^ 
angoral  addrooseo  ^f  the  governors  elect,  ah^l  he  lorinted  in  pamphlet  Mfmsi 
fbnn,  and  there  shall  be  printed  in  saeh  fbnn  for  tne  govemer  deliyer-  ^^SSZ 
ing  snoh  message  or  addfess,  500  copies  thereof,  and  for  the  general 
assembly  2000  o(^ies,  without  any  order  hy  either  or  both  honses  for 
tibe  printing  thereof  j  and  the  elerks  shall  deliTer  snoh  naeesages  a94 
addressee  to  the  printer  Ibrthwith  after  the  dcdi^^ery  thereof,  and  the 
clerks  shall  read  the  proof  sheets  of  the  Bame,,and  jee  that  tbej  are 
printed  correetij.  U 

(10.)  Smo.  A.  At  the  aame  time  diai  tiie  dooiunenis  siwtioned  jb  flMt. 
the  two  preoeding  seetions  shall  be  printed  in  pamphlet  fyim,  thene 
shall  be  printed,  on  the  same  tvpe  on  which  said  ^mpbl^  form  of  said 
documents  shall  be  printed,  three  thonsand  oonies  of  each  dociuneni 
named  in  said  two  preoeding  seetions,  which  shall  be  bound  tcigether  jm 
a  Yohime,  which  mUl  be  s^led  "  eseootiTe  dooumen;ts."  The  pagiitf 
of  said  documents  shall  be  oonseoutire.  The  secretary  of  alate  snaU 
make  out  an  index  of  said.>Tolume  of  exeeutiye  doonments,  wl^oh  he 
shall  defirer  to  the  printer,  who  shall  print  the  same  at  the  dose  of  said 
volume.  Thflore  slmll  be  no  charge  for  oonmosUion  for  printing  the 
three  thousand  conies  of  said  documents,  and  none  of  them  shiul  \» 
printed  otherwise  tnan  is  provided  in  this  and  the  two  precedipg  sec- 
tions of  this  act  a 

(11.)  Sso.  XL    There  shall  be  three  thousand  oopies  <tf  eaoh  iraiBiMr«r«opi>t 
journal  and  appendix  printed.    There  shall  he  twenty-five  thousand  ^^^^Tiu^im 
oopies  of  the  laws  and  joint  resolutions  printed,  and  all  the  laws,  local  p^^^ 
and  general,  and  joint  resolutions  printed,  shall  be  bound  in  the  same 
volume.    If  any  year  there  shall  be  no  session  of  the  general  assembly, 
the  documents  printed  under  the  provisions  of  the  seventh,  eighth  and 

U)  Btf astod.   SoppU«d,8iip.tfO. 
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iHitribBtiQn,  eta,  tenth  BootioDS,  shall  be  distribated  according  to  the  proviBionfl  of  tJie 
or^Mrtain  doon-  fofu^teenth  section.     The  pamphlets  na)ned  in  the  eighth  section  printed 
for  the  general  assembly,  shall  be  divided  equally  among  the  members, 
and  the  number  which  any  member  shall  be  entitled  to  receive  shall  be 
boxed  up  with  the  volume  of  executive  documents,  and  sent  therewith 
to  the  county  seat  of  the  county  in  which  the  member  resides :  Pro- 
vided, that  there  shall  be  printed  four  thousand  copies  of  die  joumalSy 
appendixes  and  executive  documents  of  the  present  session,  a 
Who  mtitkd  to      (12.)  Sec.  XII.     Each  member  and  officer  of  the  general  assembly, 
Uwi.     ^  *^     ^or  himself,  and  each  clerk  of  each  court  of  record,  and  each  county 
auditor  for  the  use  of  their  offices  respectively,  and  each  township  clerc 
for  the  use  of  the  people  of  his  township,  shall  be  entitled  to  one  copy 
of  each  journal  and  appendix,  and  the  volume  of  executive  documents. 
Each  university,  college,  academy,  or  other  literary  institution,  whicli 
now  is,  or  may  hereafter  be  established  in  this  state,  shall  be  entitled 
to  one  copy  of  the  laws  .passed  at  each  session  of  the  general  assembly, 
and  also  to  one  copy  of  each  journal  and  appendix,  and  one  copy  of 
executive  documents. 
Who  eatttiBd  to      (13.)  Sso.  XIII.     Eaoh  member  and  officer  of  the  general  assembly, 
^^'  for  himself,  each  judge,  and  eaoh  clerk  of  every  court  of  record,  each 

justice  of  the  peace,  constable,  township  trustee,  township  clerk;  each 
mayor,  auditor,  treasurer,  clerk,  recorder  (or  trustee  of  any  ward)  in 
any  city  or  incorporated  village;  each  county  auditor,  treasurer,  re- 
corder, sheriff,  prosecuting  attorney,  commissioner  of  insolvents,  sur- 
veyor, coroner,  infirmary  director,  and  county  commissioner,  shall  be 
entitled  to  receivd  one  copy  of  the  laws  passed  at  each  session  of  the 
general  assembly  for  their  use  while  filling  such  offices ;  but  every  such 
officer  (except  members  and  officers  of  the  general  assembly)  as  may 
by  virtue  of  his  office  receive  a  copy  of  the  laws,  journals  or  executive 
documents  for  his  use,  while  filling  such  office,  shall  deliver  the  same 
to  his  successor  in  office  for  his  use  while  filling  such  office,  and  if  any 
such  person  shall  reAise,  on  demand  being  ma&,  to  deliver  them  to  his 
successor  in  office,  such  person  so  refusing  shall  forfeit  and  pay  any 
sum  not  less  than  five  nor  more  than  fifteen  dollars,  to  be  recovenfd  in 
an  action  brought  by  the  successor  in  office  of  such  person,  in  the  name 
of  the  state  of  Ohio  (for  the  use  of  the  county  where  such  action  is 
brought)  before  any  justice  of  the  peace  of  such  county. 
Lawi  nd  doon-  (^^0  8eo.  XIY.  The  secretary  of  state  shall,  as  soon  as  the  laws, 
■MjB^^iMMiit  journals  and  executive  documents  of  each  session  are  printed  and 
oonntiM.  ready  for  distribution,  box  up  the  niimber  of  each  to  which  eaoh  county 

may  be  entitied,  together  with  such  number  of  extra  copies  of  the  laws 
for  sale  as  he  may  deem  sufficient  to  supply  Uie  demand  for  the  same, 
and  forward  the  same  by  public  conveyance  to  the  auditor  of  the  county. 
If  any  county  seat  be  so  situated  that  the  laws,  journals  and  documents 
can  not  be  sent  to  the  same  by  public  conveyance,  they  shall  be  for- 
warded to  a  secure  place  as  near  such  county  seat  as  practicable,  and 
the  secretary  of  state  shall  notify  the  county  auditor,  in  writing,  of  the 
delivery  of  the  same  at  such  point,  and  the  county  auditor  shall  con- 
tract with  some  person  to  convey  the  same  to  tiie  county  seat  The 
Oharftt;  how  treasurer  of  each  county  shall,  on  the  order  of  the  auditor,  pay  the 
i^<^  charges  for  tiie  conveyance  of  the  same  from  Columbus  to  such  coun^ 

seat;  and  he  shall  take  triplicate  receipts  therefor,  one  of  which  he 
shall  file  with  the  county  auditor  and  the  other  two  he  shall  forward  to 
the  secretary  of  statej  one  of  which  he  shall  file  with  the  auditor  of 
state,  who  shall  thereupon  issue  his  warrant  on  the  treasurer  of  state 
for  the  amount  thereof,  who  shall  pay  the  same  to  the  treasurer  fsec- 
retary]  of  state  out  of  any  money,  appropriated  for  that  purpose,  wmoh 

(a)  Bapaftled.   Supplied,  Sop.  4SL 
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may  be  in  the  treasury,  and  the  secretary  of  state  shall  remit  the  same 
to  the  county  treasurer,  a 

(15.)  Seo.  XY.  The  county  auditor  shall  deliver  the  laws,  journals  Auditor  to  deihw 
uid  documents,  to  such  persons  and  institutions  as  may  be  entitled  to  Mti totu^fo^ 
leceiTe  them,  when  so  requested  to  do,  and  shall  take  receipts  therefor,  pwiMnoat. 
and  file  the  same  in  his  office,  subject  to  inspection.  All  such  copies 
of  the  law  as  may  be  forwarded  to  any  county  fbr  sale,  shall  be  deliv- 
ered by  the  auditor  to  the  clerk  of  the  court  of  common  pleas,  and  the 
auditor  shall  take  his  receipt  therefor,  and  file  the  same  with  the 
receipts  aforesaid;  and  the  auditor  shall  likewise  charge  the  said  clerk 
with  such  laws,  in  a  book  kept  for  such  purposes  in  his  office,  at  the 
actual  cash  cost  of  the  same,  which  actual  cost  shall  be  ascertained  by 
the  secretary  of  state,  who  shall  notify  the  county  auditor  thereof,  and 
the  clerk  shall  sell  said  laws  at  the  actual  cost,  and  quarter  yearly  after 
he  has  received  the  same,  shall  pay  all  moneys  which  may  come  into 
his  hands  from  such  sales  into  the  counter  treasury,  and  all  such  moneys 
shall  be  considered  a  part  of  the  general  revenue  of  the  county.  All 
copies  of  the  laws  which  shall  not  be  disposed  of  to  persons  or  institu- 
tions entitied  to  the  same,  or  which  may  not  be  sold,  shall  be  care- 
fully preserved  by  the  clerk,  to  be  delivered  to  the  officers  of  any  new 
township,  or  newly  incorporated  village,  or  to  such  officers  entitied 
thereto  as  may  by  any  unavoidable  accident  have  lost  their  copies  of 
the  wme, 

(16.)  Seo.  XYI.    The  secretary  of  state  shall  deliver  to  the  gov-  SP^toor^*^ 
emor,  for  his  own  use,  two  copies  of  the  laws,  and  one  copy  of  the  deUt«nd^to^^tai» 
journals  and  documents ;  he  shall  deliver  to  the  auditor  of  state,  and  o*««^  •*•• 
treasurer  of  state,  each,  three  copies  of  the  laws  and  one  of  the 
journals  and  documents;  to  the  attorney  general,  each  state  house 
commissioner,  each  trustee  or  superintendent  of  any  state  benevolent 
institution,  each  director  and  warden  of  the  penitentiary,  each  member 
of  the  board  of  public  works,  each  member  of  the  state  board  of  agri- 
culture, one  copy  of  the  same;   and  the  commissioner  of  common 
schools  shall  receive  the  same;  and  the  secretary  of  state  shall  furnish 
the  governor  with  such  number  of  copies  of  each  as  will  be  necessary 
to  ftimish  each  state  and  each  of  the  departments  of  the  general  gov- 
ernment of  the  United  States  with  a  copy;  and  the  secretary  of  state 
shall  furnish  the  state  librarian  with  five  copies  of  each  for  the  use 
of  the  library. 

(17.)  Sso.  Xyn.  The  journals,  executive  documents,  and  laws  Mndtaf. 
required  by  this  act  to  be  printed  and  put  up  in  book  form,  shall  all  be 
bound  in  half  law  binding,  and  each  journal  and  its  appropriate  appen- 
dix shall  be  bound  in  the  same  volume,  unless  in  the  opinion  of  the 
secretarv  of  state  the  same  shall  make  a  volume  too  large  for  conve- 
nience, m  which  case  each  journal  shall  be  bound  separately,  and  the  ap- 
pendixes shall  be  bound  separately  or  together,  as  the  secretary  of  state 
may  direct. 

il8.)  Sxa  XYUI.    All  copies  of  the  journals,  executive  documents  undirtrnniM 
laws  which  shidl  not  be  mstributed  under  the  provisions  of  this  ^         *" 
act,  shall  be  preserved  by  the  secretary  of  state  subject  to  future  distri- 
bution by  law. 

(19.)  Seo.  XIX.    The  act  entitied  "an  act  to  provide  for  the  pre- .^^..„„ 

bervation  and  safe  keeping  of  tiie  journals  of  the  general  assembly,"  8vhi*i  b.  s.  01^ 
passed  January  21, 1839,  and  the  act  entitled  "an  act  to  provide  for  ms. 
the  distribution  and  safe  keeping  of  the  laws  and  jounuus,"  passed 
January  12, 1853,  are  hereby  repealed. 

(a)B«pMl«d.   BappU«d,  Sap.  4tt. 
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An  Act  to  MithoriM  the  m1«  of  fiuplai  copies  of  the  Uwi,  jonrnftlf,  «nd  exeeitirt 

dooumentt. 

jrimmi  amy  took  ^g^  March  14, 18S».    M  mL  jdliit  45.] 

ih4«Hk*eCtaiw  (20.)  Sso.  I.  Be  it  maded  hy  tkt  OmeM  Ammbh  of  ike  Stale 
gJi^'JjSSJtoiSS  ^/  ^*^>  ^*"^*  whenever,  in  any  eounty  in  ihm  itote,  tte  l»irs,  jonnmk^ 
ezMative  doea-  end  ezecutive  documents  ordered  b j  low  to  be  distributed  bare  aocuiim^ 
nentainaity  j^^^  ^  ^^|  aooumuliite  bejoud  tbe  number  required  for  imniediate 
distfibntiott,  and  fer  the  brobable  fltture  wailts  of  audi  eounty,  the 
eounty  eoikimisBioneri  t^mi  authoriie  the  elerk  of  the  oourt  of  comme« 
QntattoMiy;  tf  f^ets  of  sidd  oouuty  to  dispose  of  gratuitoualy  to  all  public  libraries 
**>^  within  mk^  eounttv  ab  maT  be  desired  by  Uiem  for  library  purposes,  and 

t6  sell  such  surplus  copies  at  pikblio  sale,  at  suck  tiiM  and  pUois  and 

Xn  racb  prenous  notsde  as  thet  may  remiire.  The  cleric  shall  pay 
moneys  arising  fVem  such  sales  into  nie  c<nmty  treasoiry,  and  aU 
such  meneys  shall  be  c^msiitored  a  part  of  the  general  ref«n»e  of  the 
^outtty.    This  aet  shall  take  eflbct  upon  its  passage. 

An  Am  to  preHde  fM  tlM  iblHlwttMi  et  do^SMentr  to  tho  pebttihMw  ef  nswipfew 
Mid  periodioidf  ia  thb  f  tat*. 

IfmtodJprWtpiUL    6ifoi.ew.a2.] 

(^1)  Sso.  t.  lliat  it  ^atl  be  the  dut;^  of  the  cf^cretary  of  stat^, 
biennially,  each  year  when  the  legislature  is  liot  in  seS8i6n,  to  forward 
by  mail  or  express,  at  the  expense  of  the  state,  to  the  publisher  of 
every  newspaper  and  periodical  in  Ohio,  so  spoh  as  pubfished,  oi^  copy 
of  the  inessages  and  report  of  the  officers  of  the  e'xeciitiye  department, 
the  reports  of  the  publib  staie  instituiiotfs,  and  6^  all  general  and 
special  reports  required  by  law  to  be  made  to  the  gener^  assembly, 
and  £he  postage  and  express  charges  ghall  be  psiid  out  of  th6  eontingent 
fund  of  the  secretary  of  state.  Said  messaged  and  reports  shall  be 
supplied  out  of  any  mat  may  be  printed  in  pursuance  of  Any  law  noW 
or  hereafter  in  force. 


tobeMBttoiMwe- 


CHAi»TEil  68. 
tlBRARt  0*  STATE. 


S.  fibrMil|ili'ftrboolDiiBaaisl»«te.  ••  Jtech«tiglnsft«tiitii, ele. 

4.  His  remoral^  10.  Who  mij  wke  hotOtM  ftaH  tbA  Ubnoy. 

5.  Tmmi^,  boiriUei.  11.  Oonaikiioiierr  Npoft. 


6.  Ltbrmty  oommlwlotti ;  18.  Bindiiig  newapeptn,  etc. 


Ah  Aei  for  the  tterganitatioil  of  the  fetirte  Uhraty,  and  io  pietide  (hr  the  a^prtatSMll 

of  librarian. 


jt^Moi  Inkttj  gr,  H5».    01vM.ftil88d.] 


AMMntaMBt  «r        (1.)  SEcmoN  I.  That  it  shall  be  the  dutvof  the  govemor  o^  this  state, 
MbnriMft.  jyj  j^jj^  ^j^jj^  ^^  adyice  and  consent  of  the  senate,  to  appoint  a  state 


Digitized  by 


Google 


^}  VBSiAJff  OBI  aTA^  S31 

UbBociaDy  who  sbiJl  hold  his  oflce  for  two  yeiwn,  and  until  his  guooeaAor 
dbiU  be  appointed  and  Qualified. 

(2.)  Sxo.  II..  The  librariaQ,  before  he  enters  upon  the  disoha^rge  of  Bead, 
hif  omcial  duties,  shall  give  a  bond  in  the  penal  snm  of  ten  j^ousand 
dollars,  with  good  aiMl  suAcient  seourity,  to  be  approved  bv  the  governor, 
made  payable  to  the  state  of  Ohio,  conditioped  that  he  snail  &ithfully 
discharge  the  duties  of  Ubraria^,  and  deliver  over  to  his  suocessor  in 
office  aU  books  and  othor  property  belonging  to  the  state  library,  ac* 
cording  to  law,  and  aneh  T^l^a  aud  r^^latioiui  as  a^ay  be  adopted  by 
the  general  assembly. 

(3.)  Sec.  III.  The  9aid  Ubraxian  shall  execute  and  deliver  a  receipt  w§  noeMt  tw 
to  the  treasuter  of  statQ,  fty  «U  bopks>  maps  and  otlwr  propertiy  belong-  S2**  "*** 
ing  to  the  state  library,  or  which  iiay  hereajEler  be  purchased  ^i^  or  pre- 
B^tei  to  said  lilurary,  fpeiiHQn^  ^  wd  receipt  each  book  or  set  of 
books,  map,  or  artioW  of  pfopevtv  separately,  which  i?e<?eipt,  with  1|he 
bond  given  by  said  librs^ian«  shall  be  iUed  in  the  tjreasureic  a  office,  and 
Ij^e  librarian  be  held  aaconn,itble  for  atl  said  prop^^v;,  and  in  case  of 
the  death,  resignation  oy  vew^vaj  froii  office  of  the  librai:ia,i;L»  9^  booka^ 
maps  and  other  propeirty  b^jiofiging  to  the  library,  shall  immediatelv  be 
delivered  to  his  aii^coessoff  in  offioQ,  taking  his  receijj^  for  the  same^  wnich 
shall  be  filed  with  the  atate  treasurer,  and  i^  crediit  fhall  be  entered  on 
tihe  receipt  of  the  fcnrmer  UbraiUn  accordingly;  bi:^t  neither  the  receipt 
nor  the  bond  of  the  Ubriurian  shall  be  given  x^f  or  canceled,  unless  ti^ 
whole  property  in  his  hands  shall  have  been  accounted  for  according  to. 
Uw  and  the  ml^  and  feg^Utioi^  for  the  govemn^^t  of  the  sta^ 
library. 

(4.)  9bo.  IY.    Tht  librarian  may  ^  removed  by  joint  resolution  EMt^g^f^ 
of  the  general  assembly,  for  sufficient  cause,  which  shall  be  sp^c}^^.  ui| 
such  resolution. 

I.)  Sia  V.  That  th^  leaigwatio^  of  the  Ubrariaw  shall  ^  n^ade  vamim^.iiow 
bie  governor,  who  is  herebv  authorised  to  appoint  a  librarian  in  all  ^^^*^ 
cases  where  a  vacancy  shall  happen  durinff  the  recess  of  the  general 
assembly,  and  the  person  so  appointed  shall  give  the  same  bond^  sign 
the  same  receipt,  and  discharge  all  th^  duties  appertaining  to  said  office 
Ia  the  same  manner  as  though  he  had  been  appointed  according  to  the 
provisions  of  the  first  section  of  this  act,  and  he  shall  hold  Ms  office 
until  the  next  session  of  the  general  assembly,  and  until  his  successor 
shall  be  appointed  and  qualified. 

(6.)  Seo.  YI.    Th^t  the  state  library  shall  be  under  the  manage-  Libniy  eonato. 
ment  of  a  board  of  commissioners,  consisting  of  the  pernor,  secretary  ■'<'■'*"* 
of  state,  and  state  librarian. 

(7.)  Sbo.  YII.     That  the  commissioners  of  the  library  shall  have  — Vo  mdu  raiM^ 
power  to  adopt  any  rules  and  regulations  proper  or  necessary  Ibr  the  *^ 
preservation,  reenhtion  and  increapo  of  the  library,  not  inconsistent 
with  the  law,  which  the  librarian  shall  in  all  things  observe,  and  to 
superintend  and  direct  all  expendftuves  of  appropriations  made  for 
the  library. 

(8.)  Seo.  YIII.  That  the  said  board  of  commissioners  shall  control  T^!^*"^^^ 
the  sale  of  the  reports  of  the  supreme  court,  and  all  extra  copies  of 
statistics  and  other  documents  not  otherwise  appropriated  or  otherwise 
advisable  to  be  preserved  and  kept  in  the  library,  and  for  the  purpose 
of  making  such  sale,  the  commissioners  may  appoint  a  suitable  person 
upon  such  terms  as  they  shall  deem  best,  from  whom  thev  shall  take  a 
bond  with  satisfactory  surety,  conditioned  for  the  faithftil  performance 
of  his  duty,  and  paying  over  the  proceeds  of  the  sales  by  him  [made], 
and  the  commissioners  shall  apply  the  proceeds  of  such  sales  to  the 
increase  and  preservation  of  the  library. 


(5.: 

to  the 
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(9.)  Sbo.  IX.  The  commissioners  shall  direct  fh^  librarian  to  ex* 
change  statutes,  journals,  legislative  docum«ata  and  other  books,  with 
other  legislative  bodies  and  libraries,  as  they  shall  deem  proper. 
Who  miij  take  (10.)  Sec.  X.  All  persons  shall  be  permitted  to  visit  the  library 
bo^  flram  the  u*  ^^  j  examine  and  read  the  books  there,  without  taking  the  same  there* 
from,  under  such  regulations  as  the  board  of  commissioners  shall  pre- 
'scribe.  Members  and  ex-members  of  the  general  assembly,  judges  of 
the  supreme  court,  and  court  of  common  pleas,  officers  of  state  and 
their  clerks  actually  engaged  in  the  service  of  the  state,  and  clerks 
and  sergeant-at-arms  of  the  general  assembly,  shall  have  free  access  to 
the  use  of  the  books  of  the  library,  and  have  the  liberty  of  taking  the 
same  out  under  such  regulations  as  the  commissioners  may  determine ; 
but  no  public  officer  or  other  person  having  a  right  to  taike  books  out 
of  the  library,  shall  have  the  authority  to  give  any  other  person  an  order 
to  take  books  out  of  the  same ;  and  if  any  person  having  such  rig^t 
shall  give  such  order,  or  otherwise  obtain  books  out  of  the  library  to 
be  used  by  any  other  person  not  having  such  right,  such  person  shall 
thereupon  forfeit  all  right  to  take  books  therefrom. 

(11.)  Sec.  XI.  That  the  commissioners  of  the  state  library  shall, 
five  days  preceding  the  commencement  of  each  regular  session  of  the 
general  assembly,  make  a  report  to  the  governor,  of  all  receipts  and 
expenditures,  and  of  the  condition  of  the  library,  and  all  other  matters  is 
relation  thereto  that  they  may  deem  expedient  for  the  information  of 
the  general  assembly;  and  said  report  shall  be  communicated  by  the 
governor  to  the  general  assembly,  along  with  the  reports  of  the  execu- 
tive departments  and  state  institutions. 
48  T.  Stat.  18.  Sec.  XII.  [Repeals  acts  passed  January  20, 1824,  and  March 

6,1846.] 

An  Aot  to  require  the  preterrftUon  of  newipapert,  periodioftlf  and  punphleta,  in  the 

■tate  llbraiy. 

[Ptai«l4pra26,1864.    62Ml.StatM.] 

(12.)  Sbo.  I.  That  it  shall  be  the  duty  of  the  state  librarian,  annu 
ally,  to  cause  to  be  bound  in  a  substantial  manner,  all  newspapers,  pe- 
riodicals  and  pamphlets,  that  may  be  received,  or  deposited  in  the  state 
library.  So  &r  as  practicable,  the  consecutive  numbers  of  each  news- 
paper, or  periodical  received  at,  or  furnished  to  the  library,  shall  be 
Dound  together,  but  two  or  more  newspapers  or  periodicals  maybe 
bound  in  the  same  volume,  and  the  volumes  shall  be  bound  up  in  such 
convenient  size,  as  the  librarian  shall  prescribe.  All  pamphlets  received 
at,  or  i^nished  to  the  library,  shall  be  classified  and  bound  in  such 
order  as  the  librarian  shall  prescribe.  The  expenses  arising  under  this 
act  shall  be  audited,  and  paid  out  of  any  money  appropriated  for  the 
state  library.  All  newspapers,  periodicals  and  pamphlets,  received  at^ 
or  furnished  to  the  state  library,  and  all  volumes  bound  as  herein  re- 
quired, shall  be  carefully  kept  in  the  state  library. 
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CHAPTER  69. 
LIEN.i 


1.  Uanlbr  labor  MidBMftwkli.  •.  Bight*  of  vMehuOo,  tte^  If  work  ii  mw- 

5.  Middle  mail  to  ftinil«bMoo«Bi  to  owMT,  who  pendod; 

inaj  retain  th»  amoaat.  10.  —Or  if  ownon*  title  to  ground  la  deftotivo. 

8.  Owner  to  ftimlah  eontraotor  with  aiioh  ao-  11.  —Or  if  property  will  not  lell  on  exeentlon. 

count.  18.  How  Uena  dlecharged. 

4.  Howtoa4|iMtaoeoQBtlf  dlqNitod.  18.  Proceedlngeifpropertj  without  the  reach  of 

6.  If  contractor  ML  to  pay  account,  owner  to  proceee,  etc 

pay.  14.  Lial)litieB  of  ezecaton  and  adnlnletratork 

6.  If  contractor,  by  collueko,  paid  in  adrance,  16.  Beoorder*B  free. 

owner  to  pay  aocount.  le.  Proceeding,  etc,  to  enter  latiritotloM  of 

7.  Aooonnt  of  labor  to  be  filed  in  rBearder*iof-  lien.--]lecorder*e  free. 

flee,  and  eflbct.  17.  Acta  repealed, 

t.  Lien  after  ault  on  the  dalB.  18.  Bemedy  of  the  Uenholder  in  chancery. 

An  Aet  to  oraate  a  lian  in  fhror  of  moeluuiioi,  and  othersi  in  eartain  tu9§* 
[J>lMMlJr««*ll,184S.    41«0l.aia<.6«.] 

SI.)  Section  I.  That  any  person  who  shall  perform  labor,  or  ftir-  Meaftriahorand 
materialfl,  or  machinery,  for^  oonBtmoting,  altering,  or  repairing  ^"*"'*"^ 
any  boat,  yessel  or  other  wateroraft,  or  for  erecting  or  repairing  any 
house,  mill,  manu&ctory  or  other  building  or  appurtenance,  by  virtue 
of  a  contract,*  or  agreement  with  the  owner ^  thereof,  shall  have  a  lien,* 
to  secure  the  payment  of  the  same,  upon  such  boat,  vessel  or  other  wa- 
tercraft,  and  upon  such  house,  mill,  manufactory  or  other  building  or 
appurtenance,  and  the  lot  of  land  upon  which  the  same  shall  stand.* 

1  As  to  the  Uen  of  the  oondgneo  of  goods,  boo  anto  p.  420,  421. 

8  Tho  lion  aathoriiod  bj  this  sootion  extends  to  all  tho  materials,  in  good  fidth  Ikir- 
nished  for  A^jmrpOM  of'ermiing  or  ropairing  a  hoaso  in  porsnanoo  of  an  agroomont 
with  the  owner,  notwithstanding  a  portion  of  snoh  materials  may  snbseqnently  bo 
otherwise  appropriated  withoat  ttio  oonsont  of  tho  party  Punishing  them.  Beektl  r. 
Atteereif,  6  Ohio  St  Bop.  847. 

8  If  work  bo  done,  or  materials  ftimishod,  withoat  a  oontraot  that  thoy  shall  bo 

But  to  tho  particular  nse  of  erecting,  altering,  or  repairing  a  eraft  or  building,  no 
en  can  bo  asserted  npon  the  building  or  tossoI  in  whioh  they  may  bo  plaoed.  Tho 
contract  intended  by  the  statute  is  one  that  has  reference  to  the  ytnot  for  which  tho 
work  is  done,  or  the  matoriab  fkmishod.     Choimm  t.  Thompson,  8  Ohio  St.  Rep.  114. 

4  Tho  word  <' owner,"  in  this  section  is  not  limited  to  an  owner  in  fee,  but  indudes 
also  an  owner  of  a  leasehold  estate.  If  the  ownership  is  in  fee,  the  lien  is  upon  tho 
foe ;  if  it  is  of  a  less  estate,  the  lien  is  upon  snoh  smaller  estate.  Chotwm  r.  Thomp* 
son,  8  Ohio  St  Rep.  114;  Dntro  y.  VKlmm,  4  Ohio  St  Rep.  101. 

ft  As  to  the  time  at  whioh  the  lien  dates,  see  note  to  sec.  (7.) 

Tho  Uen  given  by  tho  law  in  question,  does  not  OTerrido  or  interfere  with  prior 
8oiia  Jid*  lions.  The  builder,  or  material  man,  oan  not  hare  a  lien  upon  the  houso 
to  Uie  exclusion  of  a  mortgagee  or  judgment  creditor,  whose  lien  attacned  before  tho 
house  was  erected,  altered  or  repaired.     ChottoM  r.  TAoifipfoa,  8  Ohio  St  Rep.  115. 

As  between  the  lienholders,  there  is  no  priority.  The  idea  upon  whioh  the  law 
pTOooods  is,  that  the  building  is  the  result  of  the  labor  and  materials  of  Tarious  per- 
sons ;  the  work  of  some  of  these  must  precede  that  of  others,  but  each  contributes 
bis  proper  share  to  the  ralue  of  the  structure ;  its  ralne  when  finished,  is  derired  from 
these  soToral  oontribntlons.  The  legislature  intended  the  money,  whether  arising 
firom  tho  rents  or  the  sdle,  to  be  distributed  pro  rata.    76.  116. 

If  A.  and  B.  oommenoe  work,  or  the  fiimishing  of  materials,  and  afterward  tho 
owner  mortgage  the  promises  to  C,  and  after  this  D.  and  E.  begin  to  work,  or  to 
Aimish  materials,  hero  A.  and  B.  have  priority  over  C,  and  C.  has  priority  OTor  D.  and 
B.  In  such  case  A.  and  B.  must  reoeiTO  what  they  would  be  entitled  to  if  O.'s  mort- 
gage had  no  existenoe ;  the  residue  must  bo  applied  next  to  the  satisfaction  of  tho 
mortgage ;  and  whatoTor  may  remain  after  that,  must  be  distributed  to  D.  and  B. 
pro  rQta,    lb.  115. 

4  Tho  words,  "lot  of  land  npon  which  tho  samo  shall  stand,"  in  tho  aboTO  sootloBy 
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Middto  nan  to      (2.)  Sbo.  IE.     That  OYerj  meohanio  or  other  person,  doing  or  per- 
ftirnui  nooowit    forming  any  work  toward  the  erection  or  repair  of  any  house,  mill,  man^ 


ufactory  or  other  building  or  appurtenance,  or  the  construction,  altera* 
tion  or  repair  of  any  boat^  Tesael  ox  othei  watercra^  erected  under  a 
contract  between  the  owner  thereof  and  buiMer  or  other  person,  whether 
such  work  shall  be  performed  as  journeyman,  laborer,  carman,  subcon« 
tractor  or  otherwise,  or  any  person  wIm  shall  ftimish  materials  for  the 
construction  of  such  building  or  yessel,  whose  demands,  for  work  so 
done,  or  materiab  so  furnished,  ^haa"  not  been  paid  and  satisfied^  mi^ 
deliver  to  tSie  owner  of  sudi  building  or  Teasel  an  tttlteated  account  of 
tile  amouBt  aad  yalue  of  tiie  work  and  labor  ^na  pevfWmed,  or  the 
materials  thus  fomiahedy  aad  vemaining  unpaid;  and,  thereupon,  such 
— wko  BMj  m-  owner  shall  retain,  out  of  his  subsequent  pajments  to  the  eontraetair, 
tya  th0  •BoaBt.  ^  MMMit  of  ioeh  work  aod  labor,  for  the  benefit  of  the  parson  00 
pesfocnung  the  i 


OwiMT  to  tornkh  (3.)  Seo.  ill.  WlwnefBr  any  aeeoimt  of  labor  performed,  oriaale- 
ISI^II^^t.^'''  nala  fiumiahad,  as  x«£ecred  ta  ia  the  preoeding  sooIiqb,  shaD  be  placed 
in  the  hands  of  the  owner  of  any  building  or  vessel,  as  above  stated,  or 
his  aathoviied  ageat,  it  shall  m  the  dn^  of  sufih  ovoAr^  or  a^ent^  to 
finish  his  contractor  with  a  oopy  of  sufih  pa^toB,  so  that,  if  there  be 
any  disagreement  between  such  contractor  and  his  creditor,  they  may, 
by  amiodble  a^^ustSMnt,  or  by  arbitratba,  aoetttain  die  true  sum  due ; 
arc  if  ^  eoihtraetor  shaH  not,  within  ten  dava  after  the  leeeipt  of  such 
papetS)  give  the  owner  written  notiee  that  he  isteads  to>  du^ute  ih» 
ekom;  or  if,  in  ten  days  after  giving  audi  notice,  he  shall  reluae,  et 
ne^oct  to  have  the  matter  adt^B^ed,  as  afbresaid,  he  shall  be  eanaidered 
80  assenting  to  the  demand,  and  the  owner  shall  pay  tha  same  when  it 
beoomesdue. 
Hoirtoi4)u*M>-  (4.)  ftzo.  lY.  If  the  eontraetor  shall  dispute  the  olaim  of  his  jour* 
eoQBt  if  aiqnitod.  j^jjg^j^^  Qf  other  pefsoft,  for  work  dene,  (Mr  aiateffiala  ftiniished,  as 
aforosaid,  and  the  matter  can  not  be  adjusted  between  themselves,  it 
shall  be  ssbmitted  to  the  arbitrament  of  three  disinterested  persona,  one 
to  be  dioeen  by  each  oi  tiie  partiea,  and  one  by  the  twe  th«s  ^oeen; 
and  ttieir  decision,  or  the  decision  of  any  two  of  theiUi  shall  be  eenehi« 
sive  in  the  case  submitted. 
li  ffMtnetor  SOI  (5.)  8bo.  V.  When  the  aeeownt  shall  be  a4i  vted  as  above  pro- 
^nSTLSST^  vMed,  and  the  eontraetor  shall  net,  widiin  ten  days  after  it  is  so  adjimted, 


pay  the  sum  to  his  creditor^  with  the  costs  incurred,  the  owner  shall  pay 

tbe  same  out  of  Uie  fiiad,  as  above  provided ;  and  which  amount  ana 

may  be  leoovered  from  the  said  owner,  by  the  creditor  of  the  said  eon- 

tfmotor,  in  an  aetion  of  monev  had  mid  received,  to  the  use  of  said  dred- 

itor,  and  to  the  extent,  in  value,  of  an^  balance  due  by  ^e  owner  to  his 

contractor,  under  the  contract  with  hun  at  the  time  of  the  notice  first 

given  aa  aforesaid,  or,  subsequently  accruing  to  such  contractor,  under 

the  same,  if  such  amount  shall  be  lem  than  the  sum  due  from  aaidoos- 

tractor  to  his  creditor. 

If  aootraotor,  by      (6.)  8xa  YL    If,  by  collusiou  or  otherwise,  the  owner  of  any  buQd- 

Si^^*ow£to  ^^E  greeted  by  contract,  as  aforesaid,  ahall  pay  to  his  contractor  aa} 

pagr  aooout.        money,  in  advance  of  the  sum  due  on  said  contract,  and  if  the  amo"  >. 

do  not  mean  mt rely  the  ground  ooTered  bj  the  building ;  nor  do  thej  oonflne  the  Ilea 
to  the  particular  lot,  as  known  on  the  town  plat,  on  which  the  building  stands.  Wheit 
two  adjacent  town  lots  are  used,  without  any  actual  dirision  between  Uiem,  as  one  iMl- 
lot  or  the  like,  a  part  of  the  buildings  and  machinery  being  upon  one,  and  a  part  upoa 
the  other,  the  lien  extends  to  both  lots,  although  the  precise  spot  where  the  woik  was 
done,  may  be  within  the  limits  of  one  of  them.  The  same  rule  applies  to  two  or  moie 
adjacent  lots,  thrown,  for  any  oommon  purpose,  into  one,  the  ideal  Unei  of  diviilaa 
being  disregarded.     Ohouam  r.  Tkompttm,  2  Ohto  St.  Bep.  114. 
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0tiU  due  ibe  oettteote,  after  sooh  pajmeni  hm  beaa  made,  iliall  W 
msnffieknt  to  aatie^  tiie  demand  made  m  ooBformity  with  the  pravia^ 
bus  of  thia  aot,  for  labor  donoi  and  matmala  fiimished,  tke  owner  shalt 
be  liable  to  the  amoiuit  that  would  ha^e  been  due  at  the  time  of  hi» 
reeeiTiilff  the  aooouiit  of  atioh  work  or  materiala,  in  the  aame  masner  a» 
if  no  audi  parymeut  had  beeu  made. 


make  an  aeoonnti  vk  wri^ang  of  the  item  ef  h\Mt,  tkill|  material  and  ma-  lo   xass;  6i 
ehinery  (Vimiahed,  or  either  of  them,  aa  the  case  may  be^  and  after  makinit  ^jjr^   .  _ 
oath  thereto  within  four  months  from  the  time  of  performing  raoh  labor  and  tobT'ttedi  ^k^ 
dkill,  or  fnmishinff  such  material  and  machinery,  shall  f&e  the  same  in  the'  oordtr*foaiee,ud 
recorder's  office  of  the  ooonty  in  Which  such  labor,  skiH  and  materials  ^tM  ^'^'^ 
have  been  fbmished,  which  account  so  made  and  iilsd,  sball  be  reemNled  in 


suoh  materials,  OMrate  as  a  lien  on  the  seTeral  deacription  of  stmctuies  an^ 
buildings,  and  the  lots  on  wkich  they  standi  in  the  mrst  section  of  this  act 
named.  When  any  labor  has  b^n  done,  or  materials  ftaiished  ^  [orl  pro- 
lided  on  a  written  eontraet,  the  same  or  a  eopy  thereof^  lAaO  be  ffled  wMv 
file  aooount  herein  re^^uired 

(8.)  Sxc.  Till.  That  eyety  pttmm  of  peraotts,  holfing  «uoh  l)ea,  ^^ 
may  pfooeed  to  dbtiin  k  judgumit  fo^i^  the  emottnt  of  h»  or  Hieir  ae^ 
dount  thereon,  aooording  to  the  course  of  legal  prooeedings  in  Hke  eaaee; 
And.  when  any  aidt  or  iuifii  shall  be  eoufmeneed  on  suoh  aoeounts^ 
within  the  time  of  et»^h  Ben,  the  lien  shall  eonthne  tmtil  audh  aecH  of 
st^is  be  flnallydcfCermhied  atnd  satiBied. 

(9.)  IX.  That  when  th«  owner  ot  owndra  Of  any  house  M  buMding;  Bigiiti«raMoteB. 
desoribed  in  the  ftmt  aeetion  of  this  iet^  ifhall  auspend  iti  progresa  or  S;i^£3t^  ^^ 
completion,  without  the  consent  of  such  laborers,  mechanics,  or  f\tN 
nisherli,  or,  if  the  progfeea  fit  eompletiou  of  ^  iame  be  suspended  by 
the  decease  of  the  owtt^r  oi*  oirners,  at  a  stage  when,  ttma  its  unibtished 
fttate,  such  sti^tMfttDre  irould  go  to  irtote,  mt  lalx^cM,  meelianics^  a^d 
fhmididrB  iherM;6,  (ft  Any  of  them,  mny,  at  their  dectioii,  proceed  irith 
the  same  at  their  owii  ooata,  ao  &r  aa  to  iocioae  aueh  building,  and 
thereby  preretit  audi  wMte:  Protided,  the  work  ao  done,  scfter  uH 
suspension,  shall  be  according  to  the  contract,  and  the  plan  of  thd 
6lnier  or  oimere. 

(10.)  8>d  X.  Thftt  If  the  person  or  peiwona,  lA>ho  may  eroM,  «l  .«or  ir  mmm^ 
<ywnet  or  ownei^,  any  buiMing  deaoribed  in  the  irei section  of  this  aet^  «q»toy4is 
be  not,  at  the  sdApenaion  of  compkukm  6f  the  teiM,  poaseMed  of  iikt$ 


"  '       •        " ^...>>..     ^..  ^.  ..--.^...>       .:>       ■ 


i  Ihiare  a  mM^iaaio  nna6Hik6g  »ad  «oiapl«tei  s  Imfldliia  as  aa  satlM  jdh,  by  Hm 
Job,  ana  for  an  entire  ftit9,  be  a^ed  aet,  in  aa  aosiraat  ffiaff  with  th^eeaa^  teDMdat» 
ui  order  to  eeonre  a  meobuiio'i  lien,  mmke  a  detailed  itatement  of  hii  Ubor  and  m»- 
leriali.  In  tuohoMo  the  entire  job  mur  be  Mt  down  MAiingloiUM.  2>at»iT<  Jftwat, 
6  Ohio  St.  Eep.  478. 

tTbe  words  ''from  fbe  Mmuenoelaeat  of  lo^b  labot,  er  tlie  lltntlbiac  saob  nta^ 
lerinli,  and  "—were  aot  doatala^d  la  tbo  eriglaal  ieellea  (ses  Oatwsa,  m}f  tait  It 
bad  H  <'  for  two  yean  after  tbe  downenoefMAl  of  steb  labdr."  aC4«^ 

under  tbe  original  seotion  it  waf  beld  that  fbe  lien  dated  nom  tbe  eommeneeakent 
of  the  labor,  or  of  ibe  fbrtliilthig  tb«  materlali;  and  fbst  there  wae,  ta  tbie  respe^ 
no  difltlnotion  between  laborers  and  Material  aea ;  that  tbo  itst  eeelten  aiade  aa 
snoh  distiaetioa,  and  that  none  sneb  was  intended  bj  seetion  setea.  It  Iras  ftvtber 
bold  ander  original  seotion  seven,  tbat  wbere  materials  were  famished  froni  time  to 
time  for  a  parHeular  pmyo9t,  bud  Cbe  dates  wets  SO  near  eaeb  otber  as  to  eonstitate 
one  rannlat  aeoonnt,  tbo  Use  dated  from  tbe  time  wbea  tbe  flfst  artkle  Iras  sq)]^lled, 
altbongb,  striotlj  speaking,  tbe  artie^s  were  not  fnmisbed  ander  one  entire  eontraeC 
Bat  wbere  tbey  were  ftvnisbed  for  difterent  purposes,  or  wbere  there  weie'interrals  of 
time  ia  tbe  aooount,  so  long  that  it  oonld  not  with  propriety  be  Oalled  one  aoeonnt, 
tbera  was  not,  in  tbe  abienee  of  aa  eatire  oontraoft,  a  lien  fbr  the  whole,  from  tbe  dale 
ef  tbe  arst  artlele  Aimisbed.  Tbe  items  ia  snob  ease  were  te  be  refarded  as  fonOng 
eae»  two  er  more,  distinet  aoooants.    ChMmm  r.  fhmpton,  t  Ohio  St  Bep.  114. 
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legal)  but  equitable  title  to  the  ground  on  which  the  same  b  erected 
(if  the  same  be  a  fixture),  and  the  fact  of  such  defect  of  title  be  made 
to  appear  to  the  court,  before  whom  any  judgment  or  judgments,  under 
this  act,  may  have  been  obtained;  or,  if  the  same  be  returned  by  any 
legal  officer,  to  whom  any  execution,  under  this  act,  shall  be  directed, 
in  either  case,  the  court  shall  direct  the  officer  who  has  returned,  or  who 
is  authorixed  by  law  to  serve  such  execution,  to  rent  or  lease  such  build- 
ing, or  buildings,  until  the  rents  and  issues  thereof  shall  pay  and  satisfy 
the  several  liens  on  which  judgments  may  be  had  against  the  same: 
Provided,  this  law  shall  not  be  so  construed  as  to  interfere  with  prior 
bona  fide  liens  on  grounds  on  which  such  building  or  buildings  shall 
be  erected  (if  a  fixture). 
Zm^^mST^  (11.)  Sxo.  XI.  That  in  all  other, cases  of  judgment  or  judgments, 
^  obtained  in  favor  of  any  lienholder  or  holders,  if  the  property,  bound 
by  such  lien,  will .  not  sell  on  execution,  as  provided  by  law  in  other 
cases,  having  been  once  duly  offered,  the  court,  before  whom  such  judg- 
ment or  juc^ments  may  be  obtained,  may  direct  the  officer  aforesaid  to 
lease  the  same,  in  the  manner,  and  for  tne  purpose  pointed  out  in  the 
preceding  section;  and  the  officer,  giving  such  lease  or  leases,  shall 
therein  require  the  payment  to  be  made  to  him,  or  his  successors  in 
office,  whicn  successor  or  successors  shall  have  the  same  power,  and  per- 
form the  same  duties,  therein,  as  the  maker  of  the  lease  or  leases  should 
or  could  do;  and,  in  cases  where  the  money  may  be  collected  by  said 
officer,  on  lease  or  leases  made  under  this  act,  it  shall  be  his  duty,  forth- 
with, to  pay  the  same  into  court,  where  the  judgment  or  judgments 
were  obtained,  which  money  shall  be  distributed  to  the  sevenu  lien- 
holders  interested  in  said  judgments,  in  proportion  to  their  several  de- 
mands. 

HowUMudii.  (12.)  Sso.  XII.    That  all  lien  or  liens  may  be  discharged  by  the 

~"      '  payment  of  judgment  or  debt,  with  all  legal  costs,  before  the  property, 

on  which  such  lien  or  liens  attach,  be  sold  or  leased  under  this  act;  and 
if  any  lienholder  or  holders,  after  the  same  be  duly  tendered  to  hun  or 
them,  shall  proceed  at  law,  or  shall  refuse  to  give  a  due  discharge  &om 
such  lien,  then  such  lienholder  or  holders,  shidl  forfeit  all  lien,  and  pay 
all  costs. 


_itf  ^13.)  Sxo.  XIII.    That  if  the  owner  or  owners  of  the  property 

Se'reMii^afpara!  which  is  Subject  to  a  lien  under  this  act,  be  without  the  reach  of  pro- 
«eM,«t0.  oess,  or  resident  without  the  state,  any  lienholder  or  holders,  may  pro- 

ceed, by  attachment,  against  the  same,  as  in  other  cases;  and  the  court, 
before  whom  the  same  attachment  is  pending,  on  the  entry  of  judg- 
ment on  return  of  the  proper  officer,  shall  have  Uie  same  power  to  order 
lease  or  leases,  as  is  given  in  the  tent^  and  eleventh  sections  of  this 
act. 
liiaboitiM  of  «c.  (1^0  Sxo.  XIY.  That  executors  and  administrators,  under  this  act, 
•^orajud  ttd-  sliali  have  the  same  rights,  and  be  subject  to  the  same  liabilities,  that 
their  testator  or  intestate  would,  or  might  have,  if  living. 

(15.)  Sxo.  XY.  That  the  county  recorders,  for  filing  and  recording 
contracts  and  accounts,,  under  this  act,  shall  be  paid  the  same  fees  that 
they  are  legally  entitled  to  in  other  oases. 
^««jj«tnijjjo^  (16.)  Sxo.  iVI.  Each  and  every  person,  in  favor  of  whom  any 
to  Mititt-  »^  ^^^^  j.^^  ^^  existed,  after  receiving  satisfaction  of  his  or  their  debt,  or, 
after  final  judgment  against  him  or  them  by  a  competent  tribunal,  show- 
ing that  nothii^  is  due  by  reason  of  such  claims,  shall,  at  the  request 
of  any  ^rson  interested  in  the  property  on  which  the  same  was  a  lien, 
or  who  IS  interested  in  having  the  lien  removed,  or  of  his  or  their  legal 
representatives,  lodge  a  certificate  with  said  recorder,  that  said  debt  is 
satisfied,  and  said  lien  removed,  which  certificate  shall  be  filed  and  re- 
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corded  by  the  recorder,  on  tbe  margin  of  tbe  record,  in  ibe  same  man- 
ner  that  releases  of  mortgages  are  now,  by  law,  required  to  be  recorded; 
and,  when  so  recorded,  snail  foreyer  discbarge  ana  release  said  lien ;  and 
if  sncb  person  or  persons,  baving  received  sucb  satisfaction  as  aforesaid, 
by  bimself  or  attorney,  or  judgment  baying  been  rendered  bim  as  afore- 
said, sball  not,  witbin  ten  days  after  request,  in  writing,  lodge  a  notice, 
in  writing,  witb  tbe  recorder,  as  is  prescribed  in  tbis  section,  be  or  tbey 
neglecting  or  refusing  so  to  do,  sball  forfeit  and  pay,  to  tbe  party  or 

Sarties  so  aggrieyed,  any  sum  of  money,  not  exceeding  one  balf  tbe 
ebt.  claimed,  as  a  lien  on  such  property,  according  to  ibe  circumstances 
of  tbe  case,  to  be  recoyered  in  an  action  of  deht;^  and  tbe  party  lodeiuj 
sucb  certificate  as  aforesaid,  sball  pay  to  tbe  recorder  twelye  and  a  naif 
cents,  for  recording  eacb  notice  or  certificate  as  aforesaid. 

(17.)  Seo.  XYII.    Tbat  an  act  entitled  "an  act  to  ci;^te  a  lien  in  ^^^i 
certain  cases,"  passed  January  first,  one  tbousand  eigbt  bundred  and 
twenty-tbree,  togeiber  wit^  amendments  to  said  act,  pasised,  respectiyely,  Oum 
on  tbe  fiftb  day  of  February,  one  tbousand  eigbt  bundred  and  tbirty-  MT.L.L.iift. 
ibree,  and  on  tbe  twelftb  of  Marcb,  one  tbousand  eigbt  bundred  and 
forty,  be  and  tbe  same  are  bereby  repealed. 

Seo.  XVIII.    Tbis  act  sball  take  effect  and  be  in  force  from 
and  after  its  passage. 

An  Aot  to  amend  ui  Mt  entitled  "an  Mt  to  create  a  lien  in  fkror  of  meohanioi  and 
othen  in  certain  oaiiee/'  passed  H arch  11, 1848. 

[BMMd  Jrar«ft85,1851.    4»mLSML106.] 

(18.)  Seo.  L  Beit  enacted  hy  the  General  Anembly  of  the  State  of  ^^^^^  ^ 
Ohioj  Tbat  any  person  or  persons,  wbo  now  bold  or  sball  bereaiter  bold  wj, 
a  lien,  under  tbe  above  recited  act,  may,  in  addition  to  ibe  remedy 
iberein  provided  for,  proceed  by  petition  in  chancery^  as  in  otber  casea 
of  liens,  against  ibe  owner  or  owners  of,  and  all  otber  persons  inter- 
ested, eitber  as  Uenbolders  or  otberwise,  in  any  sucb  boat,  ve«iel,  or 
otber  watercraft,  or  bouse,  mill,  manufactory,  or  otber  building  or  ap- 
purtenance, in  tbe  first  section  of  said  aot  mentioned,  and  ibe  lot  or 
lots  of  land  on  wbiob  tbe  same  sball  stand,  and  obtain  sucb  final  de- 
cree iberein  for  tbe  rent  or  sale  tbereof,  as  justice  and  equity  may 
require,  anytbing  in  said  aot  to  tbe  contrary  notwitbstanding. 

1  See  Cora  ieo.(eO«») 
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An  Aot  to  proride  for  the  vniform  goyernment  And  better  regnlfttioD  of  the  Luiatie 
Asylnmi  of  the  State  and  the  oare  of  Idiots  and  the  Insane. 

iFcmei  mi  tooh^mHAfra  7, 1866,     69  9.  SUMtuU  SL\ 

HsoM  or  nmatie      (1.)  Seotion  I.     Be  it  enacted  hy  the  General  Assenibfy  of  the  Siaie 
nMt^\mfstsx9Xm  o/  Ohio,  That  the  three  lunatic  asylums  located  in  Newburgh,  Colnm- 
bns  and  Dayton,  shall  hereafter  be  known  as,  and  respectively  be  called, 
die  Northern  Ohio  Lunatic  Asylum,  the  Central  Ohio  Lunatic  Asylum, 
and  th<e  Southern  Ohio  Lunatic  Asylum.     The  said  institutions  shall 
be  placed  under  the  charge  of  separate  boards  of  trustees,  to  be  ap* 
pointed  under  this  act. 
Horthem  district;      (2.)  Sso.  IE.    The  following  countics  shall  compose  the  northern 
SJSh'uf'isso  <^trict,  which  shall  be  attached  to  the  northern  lunatic  asylum,  located 
68T.46.  *  at  Newburgh,  to-wit:   Williams,  Fulton,  Seneca,  Wood,  Ottowa,  San- 

dusky, Lucas,  Erie,  Huron,  Lorain,  Medina,  Cuyahoga,  Summit,  Lake, 
Geauga,  Portage,  Ashtabula,  Trumbull,  Mahoning  and  Columbiana. 
Chntreidtotrkt        ^^  following  counties  shall  compose  the  central  district,  and  be 
attached  to  the  central  lunatic  asylum,  located  at  Columbus,  to-wit: 
Stark,  Wayne,  Fayette,  Madison,  Union,  Marion,  Hardin,  Wyandot, 
Crawford,  Morrow,  Delaware,  Franklin,  Piekaway,  Ross,  Pike,  Jackson, 
Yinton,  Hocking,  Fairfield,  Lawrence,  Licking,  Knox,  Richland,  Ash- 
land.  Holmes,  Coshocton,  Muskingum,  Perry,  Morgan,  Athens,  Meigs, 
Ghdlia,  Washington,  Noble,  Ouemsey,  Tuscarawas,  Carroll,  Harrison, 
Jefierson,  Belmont,  Hancock  and  Monroe. 
Soatbsni  distariot.      The  following  oounties  shall  compose  the  southern  district,  and  be 
attached  to  the   southern  lunatic  asylum,  located  at  Dayton,  to-wit: 
Scioto,  Adams,  Brown,  Clermont,  Clinton,  Greene,  Clark,  Warren, 
Montgomery,  Miami,  Butler,  Preble,  Darke,  Mercer,  Shelby,  Auglaise, 
Allen,  Van  Wert,  Highland,  Champaign,  Logan,  Paulding,  Putnam, 
Defiance  and  Henry. 
Traasfer  of  pa-      If ,  at  any  time,  either  of  said  asylums  can  not  accommodate  the  pa- 
^'^^  iaents  of  the  district  to  which  it  is  attached,  said  patients  may  be  trans- 

ferred to  the  asylum  of  either  of  the  other  districts  which  may  at  the  time 
haye  room  for  said  patients,  said  transfer  to  be  made  with  the  consent 
of  the  resident  trustees  of  the  two  asylums. 
Boardsoftrartaes;      (^0  ®^'  ^^'     ^^*  ®*^^  board  of  trustees  shall  consist  of  six  ner- 
sons.     Two  of  the  northern  board  shall  reside  in  the  township  of  New- 
burgh; two  of  the  central  board  shall  reside  in  the  city  of  ColumbufL 
and  two  of  the  southern  board  shall  reside  in  the  city  of  Dayton,  ana 
the  others  within  the  districts  attached  to  the  respectiye  asylums.    The 
Appointmsnt,      Said  boards  shall  be  appointed  within  thirty  days  after  the  passage  of 
twmscjfofflo>,ead  ^j^jg  ^^    rpj^^  ^^  g^g^  named  shall  serye  for  two  years,  tiie  second  two 
^med  shall  serye  for  four  years,  and  the  third  two  named  shall  serye 
Mr  six  years,  and  as  their  terms  shall  expire,their  successors  shall  be 
appointed  for  the  term  of  six  years.    All  yacancies  occurring  by  death 
or  otherwise,  shall  be  filled  by  appointment  of  the  goyemor,  until  the 
meeting  of  the  general  assembly,  and  until  their  successors  are  appointed 
and  qualified,  a 
—The  Oe«h  (4.;  Sec.  IY.    The  trustees,  before  entering  upon  the  duties  of  their 

office,  shall  take  and  subscribe  an  oath  or  affirmation  to  support  the 
constitution  of  the  United  States  and  of  this  state,  and  also  faithMly 

1  This  amendatory  section  was  "to  take  effect  and  be  in  foroe  from  and  after  tha 
oertifioate  required  by  the  first  section  of  the  aot  entitled  <  an  aot  to  eonstitate  the 
county  of  Hamilton  a  separate  district  for  lunatic  asylum  purposes,  and  to  prorida 
for  the  erection  and  goyemment  of  an  asylom  therein/  "  passed  March  10,  I8&7.  54 
Laws,  25,  shall  hare  been  filled  by  the  commissioners  of  Hamilton  oovnty  withHha 
Morttaiy  of  state.    56  r.  Btat.  47. 

(a)  Bepealed.   Supplied,  Sup.  4S4. 
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to  discbaree  the  duties  required  of  tbem  by  the  provisions  of  this  act, 
which  duties  they  shall  perform  ^tuitouslj,  provided  they  shall  have 
their  necessary  expenses  paid  during  the  time  tney  are  actually  engaged 
in  the  discharge  of  their  official  duties,  such  payment  to  be  made  out 
of  the  staUd  treasury  upon  a  warrant  of  the  auditor  of  state.  They 
shall  meet  within  thirty  days  after  their  appointment,  at  their  respec- 
tive institutions,  and  elect  a  president,  who  shall  preside  at  their 
meetings. 

(5.)  Sec.  Y.     The  boards  of  trustees  shall  appoint  a  medical  super-  AppointmMit   o# 
intendent  for  each  of  the  asylums,  and  on  the  nomination  of  said  super-  wdSent  offlosn. 
intendent,  a  steward  and  matron,  and  such  assistant  physicians  as  may 
be  necessary,  who  shall  be  styled  the- resident  officers  of  the  institutions; 
said  trustees  shall  fix  all  salaries  not  otherwise  determined  by  law. 
They  shall  also,  in  connection  with  the  superintendent,  prescribe  rules,  — bj-Iaw^ 
regulations  and  by-laws,  for  the  government  of  their  respective  institu- 
tions.  Provided,  that  the  northern  and  southern  asylums  shall  have  but 
one  assistant  physician  each. 

(6.)  Sec.  Vl.     It  shall  be  the  duty  of  one  or  more  of  each  board  ▼"*•««»• 
of  trustees  to  visit  their  respective  institutions  monthly,  and  all,  or  a 
minority  of  them  Quarterly,  and,  at  said  monthly  visits  they  shall, 
with  the  Buperintenaent,  examine  the  accounts  of  the  steward,  and  cer- 
tify their  approval  or  otherwise,  on  the  page  with  his  monthly  balances. 

(7.)  Seo.  Y II.     The  boards  of  trustees  shall  make  a  record  of  their  B^oor^,  wd  to- 
proceedings,  at  all  meetings,  in  a  book  to  be  kept  for  the  purpose,  and  p^^'^ 
at  their  annual  meeting  shall  make  a  report  to  the  governor  of  the 
condition  and  wants  of  the  asylums,  which  shall  be  accompanied  by  full 
and  accurate  reports  of  the  superintendents,  and  a  detailed  account  of 
all  the  moneys  received  and  disbursed  by  the  stewards. 

(8.)  Seo.  VIII.  The  boards  of  trustees  shall  hold  their  annual  AbimmI  mmI  ip*. 
meetings  on  the  first  Tuesday  of  November  in  each  year,  at  their  re-  ****  ■•••ttn*^ 
spective  institutions.  Special  meetings  for  the  appointment  of  resident 
officers,  or  for  the  transaction  of  general  business,  shall  be  held  upon 
the  written  request  of  the  president  or  two  members  of  the  board,  of 
which  ten  days'  notice  shall  be  given  to  each  member  in  writing,  by  the 
president,  stating  the  object  for  which  the  meeting  is  called. 

(9.)  Seo.  IX.  The  said  boards  of  trustees  may,  at  pleasure,  remove  ^owwoinmmL 
any  of  the  resident  officers  of  their  respective  institutions,  except  the 
superintendent,  and  they  may  remove  the  superintendent  also,  for  in 
competency,  gross  neglect,  or  refusal  to  discharge  the  duties  devolving 
upon  him,  or  for  any  misconduct  which  might  render  it  improper  for 
him  longer  to  continue  at  the  head  of  the  institution,  and  may  direct 
the  discharge  of  a  patient  when  they  shall  deem  it  expedient  ^ 

(10.)  Seo.  X.    No  trustee  or  any  officer  of  the  institution  shall  here-  intowtofofflom 
after  be,  either  directly  or  indirectly,  interested  in  the  purchase  of  ^JjIiSJJ***  ** 
building  material,  or  any  article  of  ^niture  or  supply,  for  the  use  of 
any  of  the  said  asylums. 

(11.)  Seo.  XI.    No  member  of  any  board  of  trustees  shall  hereafter  Tnnttw  not  en. 
bo  eligible  to  the  office  of  superintendent  of  any  of  said  asylums  during «  SSm^.*"''*'**" 
the  term  for  which  he  was  appointed,  nor  within  one  year  after  his  term 
shall  have  expired. 

(12.)  Seo.  XII.     The  superintendent  of  each  of  said  institutions  SoptrtetMdwt. 
shall  be  a  physician  of  acknowledged  skill  and  ability  in  his  profession. 
He  shall  be  the  chief  executive  officer  of  the  asylum,  and  shsdl  hold  his 
office  for  the  term  of  six  years,  unless  sooner  removed  by  the  board  of 
trustees,  as  provided  for  in  the  ninth  section  of  this  act.     Before  enter- 


1  See  note  to  seo.  (27)  of  this  Chapter. 
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ing  upon  the  duties  of  his  office,  lie  shall  take  and  subscribe  an  oath  oi 
amrmation,  faithftQIy  and  diligently  to  discharge  the  duties  reqtdred  of 
him  by  law.  He  shall  have  the  entire  control  of  the  medical,  moral 
and  dietetic  treatment  of  the  patients,  and  shall  see  that  the  several 
officers  of  the  institutions  faith^lly  and  diligently  discharge  their  re- 
spective duties.  He  shall  employ  attendants,  nurses,  servants  and  suoh 
other  persons  as  he  may  deem  necessary,  for  t^e  efficient  and  economical 
administration  of  the  government  of  the  asylum,  assign  them  their  re- 
spective places  and  duties,  and  may  at  any  time  discharge  any  of  them 
from  service. 

(13.)  Seo.  Xm.  The  assistant  physicians  shall  be  medical  men  of 
such  character  and  qualifications  as  to  be  able  to  perform  the  ordinary 
duties  of  the  superintendents  during  their  absence. 

(15.)  Sec.  XIV.  The  steward,  under  the  direction  of  the  superin- 
tendents, and  not  otherwise,  shall  make  all  purchases  for  the  asylum, 
where  they  can  be  made  on  the  best  terms,  keep  the  accounts,  make  en- 
gagements with,  pay  and  dischar^  those  employed  in  and  about  die 
asylums,  have  a  personal  supenntendence  of  the  farm,  garden  and 
grounds,  and  perform  such  other  duties  as  may  be  assigned  him. 

(15.)  Seo.  XY.  The  steward  shall  execute  a  bond,  with  two  suffi- 
cient sureties,  tQ  be  approved  by  the  trustees,  in  the  penal  sum  of  two 
thousand  dollars,  conditioned  that  he  will  faithMly  perform  the  duties 
of  his  office,  and  pay  over  and  account  for  all  money  that  shall  come 
into  his  hand  belonging  to  the  state  of  Ohio. 

(16.)  Sec.  XYI.  The  matron,  under  the  direction  of  the  superin- 
tendent, and  not  otherwise,  shall  have  the  general  supervision  of  the 
domestic  arrangements  of  the  institution,  and  do  what  she  can  to  pro- 
mote the  comfort  and  restoration  of  the  patients. 

^ (17.)  Seo.  XVII.     The  trustees  of  each  asylum,  and  their  successore 

i&ndB  and  pwwm-  in  office,  shall  havc  the  power  to  receive  and  hold  in  trust,  for  the  ust 


-Hit  bond. 


Matron. 


of  asylnm. 


Onrraut  cacptiiMi. 


Patknto; 


and  benefit  of  the  asylum,  any  grant  or  devise  of  land,  or  any  donation 
or  bequest  of  money,  or  personal  property,  to  be  applied  to  the  main- 
tenance and  support  of  insane  persons,  or  to  the  general  use  of  the 
asylum. 

(18.)  Sec.  XVIII.  The  treasurer  of  state  may,  from  time  to  time, 
advaiice  to  the  steward,  on  his  own  order,  approved  or  indorsed  by  ^e 
superintendent  and  two  of  the  trustees,  on  a  warrant  ^m  ike  auditor 
of  state,  a  sum  not  exceeding  one  thousand  dollars,  to  meet  current  ex- 
penses. The  steward  shall  keep  an  accurate  account,  in  detail,  in  a 
proper  book,  always  open  to  the  inspection  of  the  superintendent  and 
trustees,  of  all  expenses  paid  out  of  the  sums  so  advanced  by  the  trea> 
surer;  and  shall  settle  the  .same  with  the  superintendent  and  trustees 
monthly,  or  o^ner  if  required,  and  shall  accoimt  for  the  whole  sum  of 
one  thousand  dollars  before  another  order  is  approved. 

(19.)  Seo.  XIX.  Each  countv  shall  be  entitled  to  send  psdents  to 
the  asylum  of  the  district  in  which  the  county  is  situated,  in  proportion 
to  the  number  of  insane  persons  in  the  county.  No  person  who  has 
been  or  may  hereafter  be  returned  f^m  either  asylum  as  incurable,  ot 
who  has  been  insane  more  ^an  two  years  last  past,  shall  be  admitted 
into  either  asylum,  except  when  the  asylums  are  not  filled  to  their  e»> 
pacity  with  other  patients.  No  idiot  shall  be  admitted  into  any  asylum, 
and  no  lunatic  under  the  age  of  seven  years  shall  be  admitted.  N3 
person  shall  be  admitted  into  either  of  the  asylums  belonging  to  the 
state  except  he  be  a  citizen  of  Ohio,  and  an  inhabitant  of  the  district 
in  which  the  asylum  admitting  him  is  located,  and  no  person  shall  be 
oonsidered  an  inhabitant  witmn  the  meaning  of  this  act  who  has  liot 
resided  within  this  state  one  year  ne.xt  preceding  the  date  of  his  or  her 
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application,  and  no  person  shall  be  entitled  to  tbe  benefit  of  the  pro- 
risions  of  this  act  except  persons  whose  insanity  or  lunacy  has  occ\irred 
daring  the  time  snch  person  shall  have  resided  in  this  state.    All  per-  —Maintained  at 
sons  who  have  been  or  may  hereafter  be  admitted  into  either  of  the  ^JSeT  ^'   *^ 
asylums  belonging  to  the  state,  shall  be  maintained  therein  at  the  ex- 
pense of  the  state,  a 

(20.)  Sso.  XX.    For  the  admission  of  patients  into  the  seyeral  asy-  Proceedings    tot 
lums,  the  following  proceedings  shall  be  had,  viz :  Some  resident  ^^^^  ^  ^ 
citizen  of  the  proper  oountgr  shall  file  with  the  probate  judge  of  such         ' 
county  an  affidavit,  which  snail  be  substantially  as  follows: 

The  State  of  Ohio, county,  ss: 

^— J  the  undersigned,  a  citizen  of county,  Ohio,  beinff 

swam,  says  that  he  belieyes >         is  insane.    His  insanity  is  of 

less  than  two  years  duration  (or  his  being  at  large  is  dangerous  to 

the  community^    He  has  a  legal  settlement  in township,  in  this 

county.    Datea  this  ^—  day  of——,  A.  D. .  A.  B. 

(21.)  Sso.  XXI.  When  the  affidavit  aforesaid  shall  be  filed,  the  pro-  -.wamiitorpNi. 
bate  judee  shall  forthwith  issue  his  warrant  to  some  suitable  person,  >>*tei«^t 
commanding  him  to  bring  the  person  allesed  to  be  insane  before  him, 
on  a  day  in  8U(^  warrant  named,  which  shall  not  be  more  than  five 
days  alter  the  affidavit  shall  have  been  filed,  and  shall  immediately 
issue  subpenas  for  such  witnesses  as  he  shall  deem  necessary  (one  oi 
whom  sludl  be  a  respectable  physician),  commanding  the  persons  in 
such  subpenas  named,  to  appear  before  said  judee  on  the  return  day  of 
the  warrant;  and  if  any  person  shall  dispute  the  insanity  of  the  party 
charged,  the  probate  judge  shall  issue  subpenas  for  such  person  or  per- 
sons as  shall  ne  demanded  on  behalf  of  the  person  alleged  to  be  insane. 

(22.)  Sbo.  XXII.    At  the  time  appointed  (unless  for  good  caus^  — featminatkmof 
the  investigation  shall  be  adjoumed\  the  judge  shall  proceed  to  exam-  ^^"""'s 
ine  the  witnesses  in  attendance,  ana  if,  upon  tiie  hearing  of  the  testi-  _oerttiieftte    ot 
mony,  such  judge  shall  be  satisfied  that  the  person  so  charged  is  insane,  medicei  wit- 
he  snail  cause  a  certificate  to  be  made  out  by  the  medical  witness  in  '^''^* 
attendance,  which  shall  set  forth  the  following:     1.  That  the  patient  is 
firee  from  any  infectious  disease  and  vermin.    2.  The  age  of  the  patient, 
and  a  concise  history  of  the  case.    3.  The  duration  of  the  disease, 
datii^  from  the  first  symptom.    4.  The  supposed  cause  of  the  disease, 
whether  it  is  hereditary.    5.  Whether  the  patient  has  been  subject  to 
epilepsy.    6.  Whether  the  patient  has  made  any  attempt  to  commit 
violence  on  himself  or  others.    7.  The  medical  treatment  pursued  in 
tike  case,  as  near  as  the  same  can  be  ascertained,  to  which  the  witness 
shall  add  any  other  information  or  circumstance  known  to  him,  which 
may  tend  to  throw  li^ht  upon  the  sulject. 

(23/)  Seo.  XXIII.  The  probate  judge,  upon  receiving  the  certifi-  -Aggic«gtoat> 
cate  01  the  medical  witness,  made  out  according  to  the  provisions  of  »«p*™*««»*"*» 
the  twenty-second  section  of  this  act,  shall  forthwith  apply  to  the  super- 
intendent of  the  asylum  situated  in  the  district  in  which  such  patient 
shall  reside.  He  shall,  at  the  same  time,  transmit  copies,  under  his 
official  seal,  of  the  certificate  of  the  medicfd  witness,  and  of  his  finding 
in  the  case.  Upon  receiving  the  application  and  said  certificate,  the 
superintendent  snaH  immediately  advise  the  probate  judge  whether  the 
patient  can  be  received,  and  if  so,  at  what  time.  The  probate  judge, 
when  advised  that  the  patient  will  be  received,  shall  forthwith  issue 
his  warrant  to  the  sheriff,  or  any  other  suitable  person,  commanding 
him  to  forthwith  take  charge  of,  and  convey  such  insane  person  to  the 
asylum.    If  the  probate  judge  shall  be  satisfied  firom  proof  that  an 

(a)  Bepealed.   Sn|>pUed,  Sap.  430. 
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assistant  is  necessary,  lie  may  appoint  one  person  as  such  assistant 
The  warrant  of  the  probate  judge  shall  be  substantially  as  follows : 

The  State  of  Ohio, county,  ss: 

-Wamat.  Office  of  the  Probate  Judge  of  said  county,  to — ,    All 

the  proceedings  prescribed  by  law  to  entitle to  be  admitted  into 

the  lunatic  asylum  having  been  had,  you  are  commanded  forthwith  to 

take  charge  of  and  convey  said to  the  asylum  at ,  and 

you  are  authorized  to  take as  assistant.     After  executing  this 

warrant,  you  shall  make  due  return  thereof  to  this  office. 

Witness  my  hand  and  official  seal,  thb day  of ,  A. 

D. .  ,  Probate  Judge. 

Upon  receiving  such  patient,  the  superintendent  shall  indorse  upon 
said  warrant  a  receipt  substantially  as  follows : 

Lunatic  Asylum  at ,  A.  D., . 

Beoeived  this  day  of ,  the  patient  named  in  the  within  war- 
rant   ,  Superintendent 

This  warrant,  with  the  receipt  thereon,  shall  be  returned  to  the  pro- 
bate judge  who  issued  the  same,  and  shall  be  filed  by  him,  with  the 
other  papers  relating  to  the  case.    In  all  cases  the  relatives  of  the  in- 
to^lm^S^!?  ^^^  person  shall  have  a  right,  if  they  shall  choose,  to  convey  such 
orkeephim.        insane  porson  to  the  asylum,  and  in  such  case  the  warrant  shall  be  di- 
rected to  one  of  such  relatives,  directing  him  to  take  another  of  such 
relatives  as  his  assistant     Provided,  that  in  case  the  medical  witness 
venmnuidiiifto.  ^^^^  ^^^  ^^^  ^°  ^  Certificate,  that  the  patient  is  free  from  any  infec- 
tiOTwdteMe.       . tious  disease  and  fr^m  vermin,  it  shall  be  the  duty  of  the  probate  judge 
to  refhse  to  make  the  application  to  the  superintendent,  as  hereinbefore 
provided,  until  such  certificate  is  ftimished.    The  relatives  of  any  per- 
son charged  with  insanity,  or  who  shall  be  found  to  be  insane,  under 
the  provisions  of  this  act,  shall  in  all  cases,  have  the  right  to  take 
charge  of  and  keep  said  insane  person  or  persons  charged  with  insanity, 
if  they  shall  desire  so  to  do ;  and  in  such  case,  the  probate  jud^,  be- 
fore whom  the  inquest  shall  have  been  held,  shall  deliver  such  insane 
person  to  the  person  or  persons  desiring  to  take  such  person, 
oionuug  of  pa.      (24.)  Sec.  aXIY.     When  a  patient  is  sent  to  the  asylum,  it  shall 
^'^^  be  the  duty  of  the  probate  judge  to  see  that  the  patient  is  supplied  with 

the  proper  clothing,  and  if  not  otherwise  furnished,  the  probate  judge 
shall  fhrnish  such  clothing,  and  in  such  case  the  same  shall  be  paid  for 
upon  the  certificate  of  the  probate  judge  and  the  order  of  the  county 
auditor  out  of  the  county  treasury.  For  a  male  patient  the  clothing 
shall  be  a  coat,  vest,  and  two  pairs  of  pantaloons,  all  of  woolen  cloth, 
two  pairs  of  woolen  socks,  two  pocket  handkerchiefs,  two  cravats,  one 
hat  or  cap,  a  pair  of  shoes  or  boots,  two  cotton  shirts,  and  an  overcoat 
or  other  outside  garment,  sufficient  to  protect  him  in  severe  weather. 
For  a  female  patient  such  clothing  shall  be  two  substantial  gowns  or 
dresses,  two  flannel  petticoats,  two  pairs  of  woolen  stockings,  one  pair 
of  shoes,  two  handkerchiefs,  a  decent  bonnet,  two  cotton  chemises,  and 
large  shawl  or  cloak.  In  both  cases  the  clothing  shall  be  new  or  as 
good  as  new,  and  the  woolens  of  a  dark  color.  Such  clotJiing  shall  be 
r  delivered  in  good  order,  with  the  patient,  to  the  superintendent,  and 
without  such  clothing,  the  superintendent  shall  not  be  bound  to  recfite 
the  patient. 
^raoMding  when  (^^0  ^^^-  XXV.  If  any  person  found  to  be  insane,  can  not  fof 
loMUecftonotiM  any  cauAp  be  admitted  into  the  asylum,  the  probate  judge  shall  direet 
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tike  sheriff  of  the  county,  or  some  other  Boitable  person,  to  take  charge  noeiTed  fatto  m^. 
of  such  lunatic,  until  such  cause  shall  be  removed,  and  if  necessary,  ^°™' 
may  direct  the  confinement  of  such  lunatic  in  the  county  infirmary  or 
jail,  as  the  circumstances  may  require,  and  if  all  things  needM  be 
Aot  otiierwise  supplied,  he  shall  furnish  them,  and  in  such  case  the 
•ame  shall  be  paid  for  out  of  the  county  treasury,  on  the  certificate  of 
the  probate  judge  and  the  order  of  the  county  auditor:  Provided,  that 
auoh  judge  shall  not,  in  any  case,  furnish  anything  either  in  the  way  of 
clothing,  as  provided  in  section  twenty-four  of  this  act,  or  for  any  other 
purpose,  to  a  person  who  is  not  in  needy  circumstances,  as  is  provided 
in  sdction  sixty-three  of  this  act:  And  provided  ftir^er,  no  lunatio 
shall  be  confined  in  the  same  room  with  a  person  charged  with  or  con- 
victed of  a  crime. 

(26.)  Seo.  XXYI.    When  a  lunatio  not  entitled  to  admission  into  ^whta  dunr- 
an  asylum  shall  be  at  large,  and  his  beinff  so  at  laree  shall  be  danger-  2J|^^J»«**«  »  •* 
ous  to  himself  or  others,  upon  such  fistct  beine  established  to  the  satis-  ^^ 
Action  of  the  probate  judge,  he  shall  immemately  order  such  lunatio 
to  be  confined  and  provided  for,  as  directed  by  the  twenty-fifUi  section 
of  this  act,  and  when  any  person  shall  be  so  confined,  and  the  attending 
physician  shall  certify  that  such  person  is  restored  to  reason,  or  that  it  is 
not  necessary  longer  to  confine  such  person,  or  if  the  fHends  of  such 
person  shall  agree  to  take  the  care  of  such  person,  the  probate  judge 
shall  immediately  order  his  discharge. 

(27.)  Sso.  XXYII.  Any  patient  may  be  discharged  from  an  asy-  Dbdhuce  ot  i» 
lum  upon  the  application  of  the  superintendent  to  one  of  the  trustees,  S^^y?** 
and  order  of  such  trustee.    Incurable  and  hannless  patients  may  be  * 

discharged  whenever  such  discharge  is  necessary  to  make  room  for  a 
recent  case  from  the  same  county;  and  whenever  an  order  shall  be  made 
out  for  the  removal  of  a  patient  from  an  asylum,  the  superintendent 
shall  forthwith  give  notice  thereof,  under  seal  of  the  asylum,  to  the 
probate  judge  of  the  county  f^om  which  such  patient  was  sent,  and 
thereupon  such  probate  judge  shall  forthwith  issue  his  warrant^  to  the 
sheriff  or  some  other  suitable  person  (giving  the  relatives  of  the  patient 
the  preference),  which  warrant  shall  be  substantially  as  follows: 


The  State  of  Ohio —  county,  ss: 

Ofice  of  the  Probate  Judge  of  said  oouniy.      — Wamat  ftrn. 

The  proper  authority  having  directed  that ,  a  patient  ■***^* 

from  this  county  in  the  lunatic  asvlum  at ,  be  removed  from  said 

asylum,  you  are  commanded  fortnwith  to  remove  said  patient  and  re- 
turn him  to township  in  this  county,  of  which  he  is  an  in- 
habitant 

Witness  my  hand  and  ofidal  seal  this day  of ,  A. 

P. .  A.  B.  Probate  Judge. 

Upon  the  receipt  of  such  warranty  it  shall  be  the  duty  of  the  person 
to  wnom  it  is  directed  to  forthwith  execute  the  same,  and  return  it  to 
the  probate  judffe  bv  whom  it  was  issued. 

(28.)  Seo.  XXvUI.     When  a  patient  is  discharged  as  cured,  the  — whmidiMhtfc 
•uperintendent  may  frimish  such  patient  with  suitable  clothing,  and  •^•■«"»^ 

1  The  probate  judge  of  a  oonntj  who  is  notified  of  the  order  for  the  diseharge  of  a 

Kilient  nrom  the  asjlnm,  under  this  and  the  ninth  section  of  this  act,  has  no  Jndidal 
loretion  in  issuing  a  warrant  for  the  remoTal  of  a  patient.  The  power  of  the . 
officers  of  the  asylum  to  discharge,  is  plenary,  and  when  made,  the  duty  of  the  pro- 
bate judge  to  issue  the  warrant,  is  entirely  ministerial;  and  if  he  reAise,  he  may  be 
fompelled  by  mandamus  to  issue  the  warrant.  HtUt,  refalor  r.  Burgo^,  7  Ohio  8U 
Eap.  16S« 
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Buch  sum  of  money  as  lie  shall  deem  fit,  not,  in  any  ease,  exeeeding 
twenty  dollars. 
SeMto  of  p*.      (^^O  ^*^'  XXIX-    ^  application  shall  be  made  to  any  asylum  tor 
ttMitf.  the  admission  of  more  patients  than  such  institution  can  aoeommodatei 

a  selection  shall  be  made  as  follows:  1.  Recent  cases,  i.  «.,  where  tlit 
disease  is  of  less  than  one  year's  duration,  shall  have  (he  preforeuoe 
over  all  others  in  the  same  county.  2.  Chronic  cases,  t.  e.,  when  the 
disease  is  of  more  than  one  year's  duration,  presenting  the  most  fitvor- 
able  prospect  of  recoyery,  shall  be  next  preferred.  8.  Those  for  whom 
applications  have  been  longest  on  file,  other  things  being  equal,  shall 
be  next  preferred.  4.  No  county  shall  hare  in  any  institution  more 
than  its  just  proportion  according  to  the  number  of  insane  persons 
therein,  as  provided  in  the  nineteenth  section  of  this  act,  except  in 
cases  where  some  other  county  in  the  same  asylum  diBtrici  shall  not  ^ 
have  a  sufficient  number  of  lunatics  to  fill  up  its  proportion.  In  such 
cases  the  superintendent  may  admit  from  any  county  more  than  its  just 
proportion,  giving  prefisreuce  to  patients  applying  as  hereinbefore  pro- 
vided. 
wiMB  putiait  b»-  (30-)  S>0*  XXX.  When  any  patient  discharged  from  an  asylum  aa 
eoBMt  a^iin  In-  ouTcd  shall  again  become  insane,  and  any  resp^^ble  physicifud  shall 
""^  file  with  the  probate  judge  of  the  county  of  wnich  said  insane  person 

shall  be  an  inhabitant,  an  affidavit  setting  forth  the  ikot  of  the  recur- 
rence of  the  disease,  and  such  other  fkcts  relating  thereto  as  he  mav 
deem  proper,  the  probate  judge  shall  forthwith  transmit  a  copy  of  such 
affidavit,  authenticated  by  his  official  seal,  to  the  superintendent  of  the 
proper  asylum,  and  thereupon  the  same  proceeding  shall  be  had  as  pro- 
vided in  this  act  for  persons  fi>und  to  be  insane  upon  inquest  held  fbr 
that  purpose. 
ibbeMoofrpw.         (31.)  Seo.  XXXI.    All  porsons  confined  as  insane  shall  be  entiUed 
to  the  benefit  of  the  writ  of  habeas  corpus,  and  the  question  of  insani^ 
shall  be  decided  at  the  hearing;  and  if  the  judge  shall  decide  that  the 
person  is  insane,  such  decision  shall  be  no  bar  to  the  issuing  of  the 
writ  a  second  time,  whenever  it  shall  be  alleged  that  such  person  has 
been  restored  to  reason. 
ridiotfMid      (32.)  Seo.  XXXII.    Pauper  idiots  and  lunatics  not  within  ^ 
meaning  of  this  act,  and  those  discharged  from  the  asylum,  shall  be 
provided  for  in  the  same  manner  as  other  poor. 
ium  ud  noord      (33.)  Seo.  XXXIII.     In  all  cases  of  inquests  held  under  the  pro- 
of probatejudg*.  ^gjong  of  this  act,  the  probate  judge  shall  file  and  careftilly  preserve  all 
papers  filed  with  him,  and  shall  make  such  entries  upon  his  docket  as  will, 
together  with  the  papers  filed  as  aforesaid,  preserve  a  perfect  record  of 
each  case  tried  by  him. 
wbw  ptttient  (34.)  Sec.  X  JlXTV.    In  all  cases  in  which  any  patient  shall  die  in 

*"  to  Myhun.  either  of  the  asylums  of  this  state,  it  shall  be  the  duty  of  the  superin- 
tendent of  the  asylum  to  immediatelv  notify  the  relatives  of  such 
deceased  patient,  if  known  to  him,  ana  if  not  so  known,  he  shall  im- 
mediately notify  the  probate  judge  of  the  county  from  which  such 
patient  was  sent,  who  shall  forthwith  cause  a  notice  of  the  death  of  such 
patient  to  be  published  in  two  of  the  leading  newspapers  printed  in  such 
county. 
K-cap«  of  pifc.  (35.)  Seo.  XXXV.  If  any  patient  shall  escape  from  any  asylum 
^°^  of  this  state,  and  return  to  the  county  from  whence  he  was  committed, 

it  shall  be  the  duty  of  the  sheriff'  of  such  county,  when  notified  by  ths 
superintendent,  to  forthwith  arrest  such  patient  and  return  him  to  the 
asylum,  for  which  service  the  sheriff  shall  be  allowed  and  paid  such 
fees  as  shall  be  allowed  by  law  for  the  commitment  of  insane  persons  te 
the  asylum,  which  fees  shall  be  paid  out  of  the  state  treasury  oa 
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the  certificate  of  the  saperintendent  and  warrant  of  the  auditor  of 
btate. 

(36.)  Sec.  XXXYI.  If  the  firiends  of  any  patient  shall  ask  the  discIui^  at  n 
discharge  of  such  patient  from  the  asylum,  the  superintendent  may,  in  v^^  <^  rdftttrw 
his  discretion,  require  a  bond  to  be  executed  to  Uie  state  of  Ohio,  in 
iveli  sum  and  with  such  sureties. as  he  may  deem  proper,  conditioned 
frr  the  safe  keeping  of  such  patient:  Provided,  that  no  patient  who 
iLay  be  under  the  charge  of  or  oonyicted  of  homicide,  snail  be  dis- 
ehiffged  without  the  consent  of  the  superintendent  and  the  board  of* 
tmsteee  haying  the  charge  of  such  asylum. 

(37.)  Sso.  XXXYII.    For  all  debts  due  the  lunatic  asylums  of  the  gajt.  j^  ^^^  ^ 
state,  an  action  may  be  maintained  in  the  name  of  the  superintendent  aqrimu. 
of  the  asylum  to  which  such  debt  may  be  due,  and  in  such  action  the 
plaintiff  shall  be  styled  "the  superintendent  of  the  lunatic  asylum 
at  ^— — —  " 

(38.)  Sbo.  XXXYIIL    Proeeouting  attorneys  shall  attend  to  all  a 

suits  instituted  in  behalf  of  the  asylums  of  the  state,  and  shall  be  en* 
titled  to  a  compensation  of  ftye  per  cent,  on  all  sums  collected  for  the 
asylums. 

(39.)  Sio.  XXXIX.    The  superintendents  of  the  several  asylums  8^1. 
shall  provide  an  official  seal  for  such  asylums,  upon  which  shall  be  the 
words  /lunatic  asylum  at  ,  Ohio^"  and  the  impression  of  said 

seal  to  a  certificate  or  account,  to  which  the  signature  of  the  superin- 
tendent is  annexed,  shall  be  prima  fadt  evidence  that  such  signature 
b  the  proper  hand  writing  of  the  superintendent 

(40.)  Sec.  XL.    The  taxable  costs  and  expenses  to  be  paid  under  ai 


the  provisions  of  this  act,  shall  be  as  follows:  To  the  probate  judge  JSjigJJ^  ^^ 
with  whom  the  affidavit  is  filed,  the  sum  of  two  dollars  for  holding  an  mc  ss  t.  loi' 
inquest  under  the  provisions  of  this  act;  for  each  warrant,  certificate,  or 
subpena  he  may  necessarily  issue,  the  same  fees  as  are  or  may  be  ^^  *^'  ^'p^ 
allowed  by  law  to  the  clerk  of  the  court  of  common  fleas  for  similar 
services,  and  the  amount  of  postaee  on  all  communications  to  and  from 
the  superintendent,  which  the  said  judge  may  be  required  to  pay;  to 
the  medical  witness  who  shall  make  out  the  certificate  required  in  the 
seventeenth  section  of  the  act  to  which  this  is  an  amendment,  two  dol- 
lars and  witness  fees,  such  as  are  allowed  by  law  in  other  cases;  to  the 
witnesses  and  constebles  the  same  fees  as  are  allowed  by  law  for  like 
survices  in  other  cases;  to  each  person  employed  by  the  probate  judge 
to  commit  a  lunatic  to  the  county  infirmary,  seventy-five  cents  per  day; 
to  the  superintendent  of  the  county  infirmary  or  jailer,  for  keeping  an 
idiot  or  insane  person,  thirty-five  cents  per  day;  to  the  sheriff  or  other 
person  than  an  assistant,  fer  taking  an  insane  person  to  the  asylum  or 
r^noving  one  therefrom  upon  the  warrant  of  the  probate  judge,  mile- 
age at  the  rate  of  ten  cents  per  mile  goins  and  returning,  and  seventy- 
five  cents  per  day  for  the  suppcnrt  of  each  patient,  on  his  journey  to  or 
from  the  asylum,  and  to  each  assistent  five  cents  per  mile  and  nothing 
more;  the  number  of  miles  to  be  computed  in  all  cases  b^  the  nearest 
route  traveled ;  and  costs  specified  in  this  section  to  be  paid  out  of  the 
county  treasury,  upon  the  certificate  (^  the  probate  judge  and  the  order 
of  the  county  auditor. 

(41.)  Sbo.  XLL  The  probate  judge,  upon  satisfactory  proof  that  GuKidiia  of  mm 
any  person  resident  of  the  county  or  having  a  legal  setUement  in  any  '"'  ^^ 
township  thereof  is  an  idiot  or  lunatic,  and  that  it  is  necessary,  in  order 
Ic  preserve  the  property  of  such  idiot  or  lunatic,  shall  appoint  a  guar- 
dian, which  guanlian  sliall  by  virtue  of  such  i^pointment,  bo  the  guar- 
dian of  the  minor  children  of  his  ward,  unless  the  court  shall  appoint 
some  other  person  as  their  guardian. 
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rnSiiS?"*^*^      (42.)  XLII.     Tliat  when  any  person  haying  a  wife  shall  be  declared 

^La,  ^'^  to  be  an  idiot  or  lunatic,  it  shall  be  lawful  for  the  probate  judge  to  ap- 
point the  wife  of  such  person  his  guardian,  if  it  be  made  to  appear  to 
the  satisfaction  of  the  judge  that  she  is  competent  to  discharge  the  duties 
of  such  appointment,  and  any  married  woman  appointed  such  guardian, 
shall,  in  her  said  capacity,  have  power  to  enter  into  official  bonds,  and 
her  sureties  thereon  shall  be  liable  in  the  same  manner,  and  to  the  same 
extent  as  though  said  bond  was  executed  by  a  feme  9ole. 

aumuaa.  (43.)  Sec.  aLIII.     The  court  of  probate,  upon  satis&ctory  proof 

that  any  person  resident  of  the  county,  or  haying  a  settlement  in  any 
township  thereof,  is  an  idiot  or  lunatic,  may  appoint  a  guardian  for  snoL 
idiot  or  lunatic. 

Sum.  (44.)  Sec.  XLIY.    Such  guardian  shall,  by  yirtue  of  such  appoint- 

ment, be  the  guardian  of  the  minor  children  of  his  ward,  unless  the 
court  appoint  some  other  person  as  their  guardian. 

Lawti^pUoabto.  (45.)  Sec.  XLY.  All  laws  relating  to  guardians  for  minors  and 
their  wards,  and  all  laws  pointing  out  the  duties,  rights  and  liabilities 
of  such  guardians  and  their  sureties,  in  force  for  the  time  being,  shall 
be  applicable  to  guardians  for  idiots  and  lunatics  and  their  children,  so 
far  as  the  same  are  in  conformity  to  the  proyisions  of  this  act.  a 

BoitobjgoMdiuu  0^^-)  Seg.  XLYI.  Such  guardian  may  sue  in  his  own  name,  de- 
scribing himself  as  guardian  of  the  ward  for  whom  he  sues,  and  when 
his  guardianship  shall  cease,  by  his  death,  remoyal  or  otherwise,  or 
by  the  decease  of  his  ward,  any  suit,  action  or  proceeding  then  pend- 
ing shall  not  abate,  but  his  successor  as  guardian,  or  such  idiot  or 
lunatic,  if  he  be  restored  to  his  reason,  or  uie  executor  or  administra* 
tor  of  such  idiot  or  lunatic,  as  the  case  may  require,  shall  be  made  party 
to  the  suit  or  other  proceeding,  in  like  manner  as  is  or  may  be  provided 
by  law  for  making  an  executor  or  administrator  party  to  a  suit  or  pro- 
ceeding of  a  like  kind,  where  the  plaintiff  dies  during  its  pendency. 

SatoofiMiMtate      (47.)  Seo.  XLYII.     Whencyer  the  sale,  of  the  r^  estate  of  such 

bj  guardian.  ward  is  uecessary  for  his  support,  or  the  support  of  his  family  or  the 
payment  of  his  debts,  or  such  sale  will  be  for  the  interest  of  the  estate 
of  such  idiot  or  lunatic,  or  his  children,  the  guardian  may  sell  the  same 
under  like  proceedings  as  is  or  may  be  required  by  law  to  authorize  the 
sale  of  real  estate  by  the  guardian  of  a  nunor.  b 

OompiatkniofrMi      (48.)  Sec.  XLVIII.     The  guardian  of  an  idiot  or  lunatic,  whether 

^mtraeta.  appointed  by  a  court  in  this  state  or  elsewhere,  may  complete  the  real 

contracts  of  his  ward,  or  any  authorised  contract  of  a  guardian  who 
has  died  or  been  remoyed,  in  like  manner  and  by  like  proceeding  as  the 
real  contract  of  a  decedent  may  under  an  order  of  court,  be  specifically 
perform<Hi  by  his  executor  or  administrator.  & 

inMiTwoj  of  i«-      (49.)  Seo.  XLIX.     If  the  estate  of  the  idiot  or  lunatic  b  insolyent, 

■•**«•  or  will  probably  be  insolyent,  the  same  shall  be  settled  by  the  guar- 

dian in  like  manner,  and  like  proceedings  may  be  had  as  is  or  may  be 
required  by  law  for  the  settlement  of  the  insolyent  estate  of  a  deceased 
person. 

ronigngnardiaa.  (50.)  Seo.  L.  The  foreini  guardian  of  a  foreign  idiot  or  lunatic  ap- 
pointed in  any  other  state  of  the  United  States  or  the  territores  thereof 
may  possess,  manage  or  dispose  of  the  real  and  personal  estate  of  bin 
ward,  situate  in  tms  state,  in  like  nutnner  and  with  like  authority  as 
guardians  of  idiots  or  lunatics  appointed  by  the  courts  of  this  state, 
after  complying  with  the  following  requisitions :  1.  An  autlientioatod 
copy  of  the  foreign  commission  of  idiocy  or  lunacy  proyed,  allowed  and 
recorded  in  the  county  in  which  such  estate  is  situate,  in  like  mannef 
as  is  or  may  be  proyided  by  law  for  the  admission  to  record  of  am 
authenticated  copy  of  a  will  made  in  any  other  of  the  United  States 

(•)B6pealed.   SnppUed,  Sap.  430.         (b)  Bepeatod.   Sapplted.  Sop.  4as. 
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2.  Evidence  satiBfactoiy  to  the  court  Here  before  wHom  sucli  foreign 
commission  is  approved,  that  such  idiocy  or  lunacy  still  continues.  3. 
The  foregoing  guardian  shall  file  his  bond,  with  sureties  residing  in  this 
state  or  elseidiere,  to  the  acceptance  of  the  court,  conditioned  for  the 
&]thful  administration  of  his  guardianship,  a 

(51.)  Sbo.  LI.    Whenever  the  probate  judge  shall  be  satisfied  that  Tbrminfttion  ot 
a  lunatic  is  restored  to  reason,  or  that  letters  of  guardianship  have  been  «»*'^*»»»'>*p* 
improperly  issued  under  this  act,  he  shall  make  an  entry  upon  the  jour 
nal  that  said  guardianship  terminate ;  and  the  guardianship  shall  there* 
upon  cease,  and  the  accounts  of  the  guardian  shall  be  settled  by  the 
court. 

(52.)  Sbo.  LIT.    If  any  person  in  prison,  charged  with  a  crime  or  whrapenon 
misdemeanor,  whether  in  needv  circumstances  or  not,  shall  at  any  time  ^£S*£^^d  lo- 
before  indicUnent  is  found  against  him,  at  the  request  of  any  citisen,  be  natic  at  tiiM  of 
brought  before  an  examining  court  in  the  manner  provided  by  the  act  ^^'''*'''^^^^^ 
entitled  "  an  act  directing  die  mode  of  trial  in  examining  courts,  by 
whom  such  courts  shall  be  held,  and  the  manner  of  admitting  to  baU  in 
criminal  cases,''  parsed  March  12, 1852,  and  if  it  shall  be  fbund  by  the 
court  that  such  person  was  an  idiot,  or  was  insane  when  he  committed 
the  offense,  the  said  court  at  their  discretion  shall  proceed,  and  the 
prisoner  shall  be  dealt  with  in  like  manner  as  other  idiots  and  lunatics 
are  required  to  be  after  inquest  held. 

(53.)  Ssa  LIII.  If  any  person  in  prison  shall,  after  the  commis-  ProoeedinnwbBB 
sion  of  an  offense,  and  before  conviction,  become  insane,  whedier  he  l^l^^j^r'^n! 
be  in  needy  circumstances  or  not,  and  whether  indicted  or  not,  an  ex-  miMtoaororiBMi 
amining  court  may  be  called  in  the  manner  provided  in  the  act  entitled 
'*an  act  directing  the  mode  of  trial  in  examining  courts,  by  whom  such 
courts  shall  be  iield,  and  the  manner  of  admitting  to  bail  in  criminal 
cases,"  passed  March  twelve,  one  thousand  eight  hundred  and  fiity-two, 
and  if  such  court  shall  find  that  such  person  became  insane  after  the 
oommission  of  the  crime  or  misdemeanor  of  which  he  stands  charged 
or  indicted,  and  is  still  insane;  the  said  court  shall  proceed,  and  the 
prisoner  shall  for  the  time  being,  and  until  restored  to  reason^  be  dealt 
with  in  like  manner  as  other  lunatics  are  required  to  be  after  inquest 
had.  Provided,  however,  that  if  such  lunatic  be  discharged,  the  Dond 
given  for  his  support  and  safe  keeping  shall  also  be  conditioned  that 
said  lunatic  shall,  when  restored  to  reason,  answer  to  sidd  crime  or  mis* 
demeanor,  and  abide  the  order  of  the  court  in  the  premises;  and  any 
such  lunatic  may,  when  restored  to  reason  be  prosecuted  for  any  offense 
committed  by  him  previous  to  such  insanity. 

(54.)  Sso.  LIY.  K  the  lunatic  mentioned  in  the  preceding  section  ignMn  noh  Iqm- 
shall  be  confined  in'  the  asylum  or  infirmary,  the  superintendent  in  tfofai  wrtorod  «• 
whose  charge  he  may  be,  shall,  as  soon  as  such  lunatic  is  restored  to  ' 

his  reason,  give  notice  thereof  to  the  prosecuting  attorney  of  the 
proper  county,  and  retain  such  lunatic  in  custody  tor  such  reasonable 
time  thereafter  as  may  be  necessary  for  said  attorney  to  cause  a  capias 
to  issue  and  to  be  served,  and  no  longer;  and  such  capias  may  be 
issued  upon  precipe  filed  by  said  attorney  with  the  clerk  of  the  court 
of  common  pleas,  by  virtue  whereof  the  said  person  so  restored  to 
reason,  shall  be  again  returned  to  the  jail  of  the  proper  county,  to 
answer  to  the  offense  alleged  against  him. 

(55.)  Seo.  LV.    When  a  person  tried  upon  indictment,  for  any  wimh  penon  ao- 
crime  or  misdemeanor,  shall  be  acauitted  on  the  sole  ground  that  he  Jf'SiSta?'**"^ 
was  insane,  the  fact  shall  be  found  by  the  jury  in  their  verdict,  and  the 
prisoner  shall  be  dealt  with  as  provided  in  the  two  following  sections. 

(56.)  Seo.  LYI.    If  the  prisoner  is  not  in  needy  circumstances,  and  i 
the  court  are  satisfied  from  the  nature  of  the  offense  or  otherwise,  that 

(4)  lUpeaM.   SuppUed,  Sop.  4S7. 
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it  would  be  «niafe  to  permit  the  prisoner  to  go  at  large,  such  prisoner 
shall  be  dealt  with  in  the  manner  provided  in  the  twenty-fifth  seetiMi 
at  this  set 

S(57.)  Sso.  LVn.     If  the  prisoner  is  in  needj  drevmstances,  (he 
robate  judge  shall  proceed,  aiid  the  prisoner  shall  be  dealt  with  in 
ke  manner  as  other  insane  persons  are  required  to  be  after  inquest 
had,  as  provided  in  the  twenly-fifth  section, 
pmrdoni,  oommn-      (58.)  Sxc.  LYIII.    If  auj  porsou,  after  being  coBTicted  of  anj 
ii^r^I!^ii  <^nme  or  misdemeanor,  and  bdfore  the  execution  in  whole  or  in  part  of 
bj  gotwnor.        the  Sentence  of  the  court,  become  insane,  it  shall  be  the  dutj  of  the 
eovemor  of  the  state  to  inquire  into  the  facts,  and  he  may  pardon  such 
mnatio,  or  eonunute  or  suspend,  for  the  time  being,  the  execution  in 
such  manner  and  for  such  a  period  as  he  nsay  thio^  proper,  and  may 
by  his  warrant  to  the  sheriiF  of  the  proper  county,  or  warden  of  w 
Ohio  penitentiary,  order  sn^  lunatic  to  ne  coftTOTed  to  the  asylum, 
and  there  kept  until  restored  to  his  reason.    If  mt  sentence  of  any 
such  lunatic  is  suspended  by  the  governor  the  sentence  of  the  court 
shall  be  executed  upon  him  after  such  period  of  suspension  hath  <«- 
pired,  unless  otherwise  directed  by  die  governor. 
oumt  inauM  par-      (59.)  Ssa  LIX.    When  any  other  persons  than  those  described 
Mm  oonflMd  in  jn  ij^^  seven  preceding  sections  shall  be  confined  in  jail,  and  shall  be 
insane,  they  may  be  proceeded  against  by  the  probate  judge,  and  s^it  to 
the  asylum,  infirmary,  or  jail,  or  disohai^ed,  upon  bond  being  given  fbr 
their  safe  keeping  and  support  or  otherwise  as  in  othw  cases. 
wwb  dMflr  or      (60.)  Sbo.  LX.    If  the  probate  judse,  sheriff  or  any  other  person 
S^  iSMpnJbim  ^^S^  ^^  duties  under  this  act  shall  neglect  or  refiise  to  perform 
UfdoOM.  any  such  duties,  he  shall  forfiiit  a  sum  not  exceeding  fifty  dollars,  to  be 

recovered  with  cost,  by  an  action  under  the  act  to  establish  a  code  of 
civil  procedure,  passed  March  ^even,  one  thousand  eight  hundred  and 
fifty-urae,  in  the  name  of  the  superintendent,  for  the  use  of  the  asy* 
lum  in  his  district,  or  shall  be  removed  fhnn  office  in  the  same  manner 
as  fbr  any  oiher  neelect  of  duty.    And  if  any  insane  person  shall  be 
oonvevod  to  the  asylum,  before  the  superintendent  shall  have  given  no- 
tice that  he  can  be  received  as  hereinbefore  provided,  no  fees  or  com- 
pensation whatever  shall  be  paid  to  those  by  whom  he  was  so  conveyed. 
FteiJty  iir  eon-      (61*)  B^o.  LXL    If  any  person  conveying  a  patient  to  the  asylum, 
ith^eoBTi^lSk!  ^'^^  ^  provisions  of  this  act,  shall  convey  sudi  patient  in  company 
^^^^      with  criminals  going  to  the  penitentiary,  or  shall  sxdSeir  such  patient  to 
drink  ardent  spirits,  the  person  so  conveying  him,  and  his  assistants, 
shall  forfoit  all  claim  to  the  compensation  allowed  them  by  this  act| 
and,  moreover,  shall  be  liable  to  the  penalty  prescribed  in  section  sixty 
of  this  act 
Sspport  of  how      (63.)  Sua  LXIL    The  board  of  county  commissioners  may  allow 
Sg^4"  ^  ^  "^y  ^'""^  '"^  exceeding  fifty  dollars  per  year,  to  be  paid  out  of  die 
county  treasury,  for  the  support  of  any  idiot  or  lunatic  having  a  l^al 
settlement  in  any  township  of  the  county,  and  who  is  not  supported, 
by  the  county,  in  the  jail  or  infirmary. 
iMnitiona.  (63.)  Ssa  LXIII.    The  terms  insane  and  lunatic,  as  used  in  this 

act,  include  every  species  of  insanity  or  m^ital  derangement  The  term 
idiot  is  restricted  to  a  person  foolish  from  birth,  one  supposed  to  be 
naturally  without  a  mind.  A  person  with  a  £unily  is  one  who  has  a 
wife  and  child,  or  either.  The  words  "needy  circumstances,''  as  used 
in  the  fifty-seventh  secdon  of  this  act,  shall  be  held  to  apply  only  to 
such  persons  as  are  described  in  the  fifiy-second  secdon  of  this  act,  and 
when  applied  to  a  person  without  a  family,  shall  mean  one  whose  estate, 
after  payment  of  his  debts  and  excluding  from  the  estimate  such  part 
of  his  estate  as  is  exempt  from  execudon,  is  worth  less  in  cash  than  five 
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hundred  dollars;  and  ihe  same  words,  when  applied  to  a  person  having 
a  fimulj,  shall  mean  one  whose  estate,  estimated  as  aforesaid,  is  worth 
less  in  cash,  after  payment  of  his  debts  and  the  support  of  his  family 
for  one  year,  than  one  thousand  dollars;  ProTided,  that  when  the  saia 
words  are  applied  a  married  woman,  her  estate,  and  that  of  her  hus- 
band, shall  be  estimated  as  aforesaid,  and  the  amount  shall  determine 
the  <}uestion  as  aforesaid,  whether  she  be  in  needy  oircumstanoes  or  not, 
within  the  meaning  of  this  act. 

(64.)  Sec.  LXfV.  If  there  be  no  physician  employed  for  a  stated  ^^SSS^  ^ 
time  to  attend  the  jail  or  infirmary,  the  judge  may  employ  a  physician  ^ 
to  attend  any  idiot  or  lunatic  confined  therein,  and  me  physician  so 
employed  shall  receive  a  compensation  not  exceeding  the  rate  of  two 
dollars  per  day:  Provided,  that  Ihe  county  commissioners  may,  if  they 
deem  it  proper,  increase  or  diminish  the  same,  which  compensation  shaU 
in  all  such  cases  be  paid  out  of  the  counly  treasury. 

(65.^  Sko.  LXY.    All  laws  in  fbroe  in  ration  to  the  <<Ohio  Lu-  l^^JHf^''''^ 
natic  Asylum,"  shall  ftpply  to  all  the  asylums  herein  named. 

(66.)  Sko.  LXVI.  The  several  boards  of  trustees  having  chaige 
of  the  several  asylums  herein  named  shall  continue  in  chai^  of  the 
said  alliums  with  all  the  powers  Ihey  now  possess  until  the  several 
boards  herein  provided  for  shidl  meet  and  or^mize. 

(67.)  Seo.  LXYII.    The  salaries  of  the  superintendent  and  other  i 
officers  contemplated  in  this  act  shall  be  the  same  as  the  salaries  now 
fixed  by  law  for  the  same  officers  in  the  *^  Ohio  Lunatic  Asylum."  a 

(68.)  Sec.  LXVIII.    The  act  entitled  "an  act  to  provide  for  the  AeHi 
government  of  the  Ohio  Lunatic  Asylum,  and  the  care  of  idiots  and  Swwi*ift.8.,ii% 
we  insane,  passed  March  19, 1850,  and  an  act  entitled  "an  act  to  ^^' '^ 
amend  an  act  entitled  an  act  fbr  the  government  of  the  Ohio  Lunatio 
Ae^lum,  and  for  the  care  of  idiots  and  the  insane,  passed  March  19, 
1850,"  which  amendatory  act  was  passed  March  4, 1851,  and  the  act 
entitled  "  an  act  to  provide  for  the  erection  of  two  additional  lunatio 
asylums,"  passed  April  80, 1852,  be,  and  they  are  hereby  repealed, 

(69.)  Seo.  LXIX.    All  rights  acorued,  and  all  proceeding  now  b^id 
pending,  shall  in  no  wise  be  affected  by  this  act,  but  the  same  snail  be 
governed  by  the  laws  now  in  force. 

(70.)  Seo.  LXX.    This  act  shall  take  effi^ct  and  be  in  foioe  from  TUk*dM. 
and  after  its  passage. 

Am  A«t  to  amtad  aa  a«i  catitM  ^  An  set  to  pvorldo  Ibr  t^  midhrm  goTcrniBMit  68  Lmvi,  m» 
and  htUw  regnUtioB  of  the  Loaatio  Aajlwaf  of  the  Stato,  and  (ha  earn  of  Idiots 
and  the  Insane/'  paisod  April  7, 18M. 

Seo.  V 
(71.)  Sbo.  IL    When  the  probate  judge  shall  issue  his  warrant  for 
the  removal  to  a  slate  asylum  of  any  insane  person  temiK>rarily  com* 

mitted  to  a  county  infirmary,  the  certificate  of  the  suparinten<fent  <^      

such  infirmary  or  the  physician  in  charffe  thereof,  ^t  &e  condition  of  SiTftr^iTBifftS 
such  insane  person,  by  recovery  or  otherwise,  has  so  changed  as  to  jLiS'Sl'lJSofI 
make  it  unsuitable  to  remove  him  or  her  to  the  state  ai^lum,  shall  be  SSiMAriJ?"^ 
a  sufficient  return  to  said  warrant;  and  the  superintendent  of  such  in- 
firmary is  hereby  authorized,  in  ease  such  person  has  recovered,  to  dis- 
charge him  or  her  from  the  county  infirmary. 

Sec.  III.     That  original  section  forty  of  the  act  to  which  this  6SLMn»9a. 
is  au  amendment,  be  and  the  same  is  hereby  repealed. 

Sec.  lY.    Thb  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 


1  Repealed,  66  r.  gtot.  78,  and  mppUod  by  Mo.l[dO)  of  thif  Chaptiv. 
(•)  BepMkd  fl»T.81.    Suppltod  Siif.dO. 
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An  Act  to  enable  HasbandB  of  Insane  Women  to  oonrej  Beal  Bstate  freed  from  the 
Bight  of  Dower,  on  Conditions. 

[Bumd  ami  took  ^001  Mm^»»193n.    96  vol  Oat,  IDS,] 

H^i»bMid  of      (72.)  Sbo.  I.     Beit  enouUed  hy  the  General  Assembfy  of  the  State  of 
disenonmber  "hS  OhiOj  That  the  husband  of  any  insane  woman,  resident  in  the  state  of 
iSt^Sowi^*'  Ohio,  and  owning  real  estate  therein,  may  apply,  by  petition,  to  the 
court  of  common  pleas  of  the  county  in  which  the  wife  of  the  peti- 
tioner shall  have  had  a  bona  fide  residence  for  at  least  one  year  next 
preceding  the  time  of  filing  such  petition,  for  leave  to  sell  ^1  or  any 
part  of  the  real  estate  of  which  he  is  posseissed,  within  the  limits  of  the 
—The  petition  fai  state  of  Ohio,  discharged  and  unencumbered  of  the  right  of  dower  of 
*°^  *"^  his  wife ;  which  petition  shall  set  forth  the  insanity  of  the  wife,  to- 

gether with  a  description  of  the  land  proposed  to  be  sold;  and  the 
Ths  tnqiMft  of  a  court  shall  thereupon  appoint  a  committee  of  six  oomj>etent  men,  who 
*^"'''^^^'         shall,  under  oath,  inauire  into  the  facts  set  forth  in  said  petition,  and 
said  committee  shall  near  testimony  to  be  produced  by  the  guardian  ad 
litemy  of  the  wife,  by  the  court  to  be  appointed  for  that  purpose ;  and 
the  said  committee  shall,  at  any  term  of  such  court,  make  a  report  in 
writing,  signed  by  all  the  members  of  said  committee,  of  the  result  of 
their  inyestigation. 
— Thflirxeport.         (73.)  g£o.  11.     Should  the  committee,  appointed  as  aforesaid,  unani- 
mously report  that  such  wife  is  in  their  opinion  permanently  insane, 
the  said  court  shall  appoint  a  committee  of  three  judicious  freeholders, 
^misers  of  the  to  appraise  the  real  estate  mentioned  in  the  original  petition,  whether 
report.  *"*^  *****'  the  same  be  in  one  or  seyeral  counties  of  this  state,  and  who  shall  re- 
port in  writing,  signed  by  all  the  committee,  the  yalue  of  each  tract 
respectiyely. 
Proceeding    of       (74.)  Ssa  III.    On  the  filing  such  report,  by  the  committee  last 
the  ooQrt  in  the  aforesaid,  the  court  may  assign  to  such  wife,  to  be  by  her  held  during 


wuPt     interest,  life,  such  proportion  of  the  real  estate  set  forth  in  said  petition,  as  shall, 

*^'  to  said  court,  seem  just  and  proper  for  her  support;  or  the  court  may 

—And  how  secor-  order  that  the  petitioner  enter  into  bond,  with  approyed  security,  pay- 

*^  *^  able  to  the  state  of  Ohio,  conditioned  for  the  proper  maintenance  of 

said  wife  during  her  natural  life,  in  such  sum  or  sums,  and  payable  at 

such  time  or  times  as  said  court  may  direct;  or  the  court  may,  at  their 

discretion,  order  the  petifioner  to  inyest  an  amount,  to  be  by  them  fixed 

upon,  in  the  stock  of  such  company  or  companies,  or  stookB  created  by 

the  laws  of  this  state,  as  by  said  court  may  be  designated,  the  profits 

and  diyidends  arising  from  such  inyestment  to  be  applied  for  the  sup- 

— Sflbet   thenof  po^  ^^^^  maintenance  of  the  wife  of  the  petitioner;  and  upon  the  pe- 

S^o^  ^»*'«  titioner  complying  with  the  order  of  said  court,  he  shall  be,  and  is 

'^^'     hereby  authorued  to  sell  all  the  real  property  he  is  or  hereafter  [there- 

a^r]  may  be  possessed  of,  free  and  unencumbered  of  the  right  of 

dower  of  his  said  wife. 


Onnrti  1  B»   8.  -^  Aot  to  enable  the  Wife  of  an  Insane  Person  to  mortgage  or  oonrey  her  Real 
168.  Estote. 

[l^MMd4pral7,«lMlloe»1^Jfafl•18ff7•   UvoLBkd.nM,} 

8eie.eto.^  wift  (75.)  Seo.  I,  Be  %6  enacted  hy  the  General  Anemhfy  of  the  &ata  if 
one  ni-  Qj^^^  fpj^^  wheneycr  the  wife  of  an  idiot,  lunatic,  or  insane  perse  n, 
who  has  been  declared  to  be  such  by  inquest  according  to  law,  and  is  a 
resident  in  the  state  of  Ohio,  is  the  legal  or  equitable  owner  of  real 
estate  therein,  which  she  siiall  desire  to  sell,  conyey  or  mortgage  during 
the  inability  of  her  husband,  she  may  apply  by  petition  to  the  court 
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of  common  pleas  of  the  county  in  whicli  she  shall  have  had  a  bona  fide 
residence  of  at  least  one  year,  for  leave  to  sell  by  contract,  convey, 
or  mortgage,  all  or  any  part  of  such  real  estate,  which  petition  shall 
set  forth  the  insanity,  idiocy,  or  lunacy  of  the  husband,  as  the  case  may 
be,  together  with  a  description  of  the  land  which  she  desires  to  sell, 
convey,  or  mortoage. 

(76.)  Seo.  II.  The  enardian  of  such  husband  shall  be  made  a  Sum. 
party  to  the  action,  and  oe  required  to  state  any  reason  he  may  know 
why  the  petition  should  not  be  granted ;  and  upon  satisfactory  proof 
being  made  that  the  sale  or  mortgage  of  such  land  will  be  for  the  bene- 
fit of  such  married  woman,  the  court  shall  authorize  her  to  sell,  mort- 
gage, or  convey  the  premises  in  the  petition  described,  upon  such  terms 
and  upon  such  conditions  as  to  the  deposition  of  the  money  arising 
from  such  sale,  conveyance  or  mortgage,  as  the  court  may  direct;  and 
such  sale,  conveyance,  or  mortgage,  shall  have  the  same  force  and  effect 
as  thoueh  made  by  9k  feme  aole,  and  all  right,  title  and  interest  of  such 
husband  in  said  lands  and  tenements  shall  be  forever  thereafter  barred 

An  Act  to  proridt  for  tho  Support  of  Idioti  and  Insane  Penons,  in  certain  caies. 
[i>taMlJrar«»lS,1863.    01  m>L AM. 876.] 

(77.)  Seo.  I.  Be  it  enacted  hy  the  OeiMral  Asaenibfy  of  the  State  of  Apertmenii  te 
Ohioy  That  the  county  commissioners  of  the  respecti\e  counties  in  SS!lffl',<K;V^ 
which  there  now  is,  or  may  hereafter  be,  erected  a  county  infirmary, 
may  provide  a  separate  apartment  or  apartments,  in  or  acyoining  such 
infirmary,  for  the  safe  keeping  and  treatment  of  lunatics  and  idiots, 
resident  in  such  county,  and  wno  have  not  been,  or  can  not  be  received 
into  either  of  the  lunatic  asylums,  or  who  have  been  discharged  there- 
from. 

(78.)  Seo.  n.  That  it  shall  be  the  duties  of  the  directors  of  the  wim  a^^^ 
several  county  infirmaries,  as  soon  as  an  apartment  or  apartments  are  J^f?*^**^ 
provided  as  aforesaid,  to  admit  therein  all  lunatics  and  idiots  who  are 
or  may  become  a  charge  upon  their  respective  counties,  and  provide  for 
their  safe  keeping,  support  and  treatment*  in  such  manner  as  they  now 
do  for  the  poor  under  their  care,  and  also  to  receive  and  provide  for  the 
safe  keeping,  support  and  treatment  of  such  lunatics  and  idiots,  in  their 
respective  counties,  who,  by  their  guardians  or  friends,  may  apply  for 
admission,  as.  pay-patienta,  under  such  rules  and  regulations  as  the  said 
directors  may  prescribe. 

(79.)  Seo.  III.  That  all  lunatics  and  idiots  confined  in  the  jail  of  5f£2lriJ^2 
any  county  in  which  an  apartment  or  apartments  be  provided  as  afore-  innnnwy. 
said  for  their  reception,  shall  be  transferred  by  the  jailer  or  other 
proper  person  to  the  county  infirmary  of  the  proper  county,  to  be  kept, 
supported  and  treated  as  hereinbefore  provided. 

(80.)  Seo.  IY.    That  nothing  herein  contained  shall  be  so  construed  Ooiwtniotiai  or 
as  to  prevent  any  person,  whether  in  a  county  infirmary  or  otherwise,  ^^^*^ 
from  being  received  into  ^e  lunatic  asylums  of  the  state,  if  by  any  law 
such  person  would  be  otherwise  entitled  to  such  reception. 

Nora. — An  Act  to  oonstitate  the  oonntj  of  Hamilton  a  separate  distriot  for  Lanatie 
Atylnm  pnrpoiei,  and  to  proride  for  the  erection  and  goremment  of  an  Asylnm 
therein. 

[Pumdaitd  look  ^mlMmnk  10,  IWff.    U  voL  BUiL  n.} 

8lO.  1.    Bo  U  emtetod  hjf  iKo  Gmoral  Aooemhfy  of  the  Stato  of  Oliio,  That  so  foon  g^ 
ai  a  Innatie  asylnm  shall  hare  been  eompleted  in  the  oonnty  of  Hamilton,  as  author- 
iied  bj  an  act  passed  April  10, 1856,  and  entitled  "an  act  to  authorise  the  county 
eommissioners  of  Hamilton  eoantj  to  sell  certain  real  estate  in  said  ooonty,  and  to 
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proYid*  for  tfae  er«etk>ii  of  a  oovaty  inintary  amd  Inaatio  aiylam  therein,"  it  sball 

be  tho  duty  of  the  county  commisaionera  to  file  h  certificate  of  the  fact  with  the  seo- 

Oartifleate  and      rotary  of  state,  and  publish  a  notice  thereof  in  two  newspapers  of  ^neral  eircnlaUoa 

pnhllQfktkm.  in  the  ooanty,  and  thereafter  the  county  of  Hamilton  shall  be  a  separate  laoatie  uf^ 

Name  of  the  dis-  1<^>>  diftriet,  and  be  oaUed  the  Senthwestem  Lanatio  Asylum  District  of  Ohio     And 

trict.  it  shall  be  the  farther  doty  ef  the  commissioners  to  transfer  to  said  lunatic  asylum, 

all  the  insane  inmates  of  the  present  county  infirmary,  and  all  the  insane  persons  ia 

Who  to  be  admit-  '^"^  ^^  ^^*  asylums  of  the  state  of  Ohio,  who  hare  been  admitted  (hareia  fh>m  tht 

ted.  ooaaty  of  Hamilton,  together  with  all  snob  ineane  persons  as  would  be  entitled  ta 

admission  into  any  state  aiylnm  but  for  the  passage  of  this  act ;  and  the  expense  ef 

all  such  transfer  shall  be  borne  by  said  oounfy. 

As  amended  and      ^^*   ^^*     Immediately  upon  the  passage  of  tMs  aet,  or  ai  soon  thereafter  at 

took  effect  April  i>ui7  be  oonremient,  there  sfaaul  be  appohrted  a  beard  of  t^ree  directors  for  the  gor- 

6,  iseo,  66  T.,  171.  erament  of  said  asylum,  one  of  whom  shall  be  appointed  in  the  same  manner  as  are 

Board  of  dliwst-  ^®  trustees  of  the  state  lunaUo  asylums,  and  the  remaining  two  by  the  county  eom- 

«„.  inlisioners  of  Hamilton  county.    They  ahall  be  oltlieDt  of  the  eoanty  of  Hamiltoa, 

aad  shall  hold  the  oilce  fof  the  term  of  thfee  years,  ezeept  ae  herein  provided,  and 

natil  their  suepeeeors  are  appointed  and  qualified.    At  the  first  meeting  of  the 

trueteea  appointed  under  the  provisions  of  this  act,  the  two  trustees  appointed  hr  the 

ef  serTioe,~eto.       eounty  oommlssioners  of  Hamilton  eonnty,  ^baU  determine  by  let  their  term  of  sof- 
Hee,  se  that  one  of  them  shall  aarre  for  the  term  af  eae  year,  and  one  for  the  term 
ef  two  yean,  and  at  the  time  of  the  azpiratioa  of  their  respectiye  terms  of  serrioe, 
fixed  as  aforesaid,  the  county  oommissionen  aforesaid  shall  appoint  one  trustee,  who 
shall  serre  for  the  term  of  three  years.    They  shall  possess  like  powers,  and  reoeive 
Their  powers,  ete.  the  same  compensation  ae  the  truetees  of  the  state  lunatic  asylums,  and  shall  be  sub- 
ject to  the  same  regulations  and  restriotions  as  are  prortded  for  the  geremment  of 
the  state  lunatic  asylums,  so  far  ae  the  same  tt*y  be  apeUeable ;  said  trustees  shall 
Plan  of  asylum      ^^^  ^^  power  to  make  any  changes  in  the  general  plian  of  said  asylum,  but  the 
mot  tobecfiaaasd.  Munty  eomaisekmeva  shall  <MBplete  the  same  ia  aoeerdanee  with  the  present  plan 

and  speeifieations,  without  material  alteration.  C^ 
Oofemment.  Sso.  III.    The  said  lunatic  asylum  shall  be  gorerA6d  by  the  same  laws  Oat 

gorem  the  lunatic  asylums  of  the  state  ef  Ohio,  se  Ihr  ae  the  taaas  do  aet  eoaiift 
Tith  the  MoTisiens  ef  thia  aet.  b 
Who  to  be  admit-      ^M.  IV.    The  institution  sball  be  open  to  the  admission  of  aU  such  idiots, 
ted,  and  ftmd  tar  lunatics,  and  insane  persons  as  the  oounty  commissioners  ore  by  a  special  law  r«- 
support.  Quired  to  proride  for,  and  Ishall  be  supported,  ineliiding  the  salaries  of  its  oflioert» 

nvm  a  tend  eonaiating  of  all  the  nMneys  raised  in  the  eoanty  of  Hanrilton,  by  county 
tax,  for  the  support  of  idiots,  lunatics,  and  insane  persons,  and  of  such  appropria- 
tions as  shall  be  made  by  the  state  for  the  support  of  the  curable  lunatics,  in  said 
asylum,  equal  to  the  amount  annually  raieed  by  taxi^on  from  the  eoanty  of  Hamil- 
ton, for  ^«  support  of  loaatto  asylmns  in  the  atate.  O 
Bufldingftmd.  8ao.    V.    Tbe  preceeda  of  the  bonds  which  the  said  commissioners  are  au- 

thorised to  issue  by  the  fourth  section  of  the  said  aot  entitled, ''  an  act  to  antheriia 
the  county  commissioners  of  Hamilton  county  to  sell  oertain  real  eatate  ia  said 
)o«nty  and  proride  lor  the  ereotion  of  a  county  infirmary  aad  limatie  asylam 
Iherefai,"  shul  be  afprepriated  to  the  ereotion  of  said  lunatic  asylum. 
n  Lam  Mb  ^^^  ^^    ^^  aot  ahall  take  effect  and  be  in  force  firom  and  after  Its  passage. 


CHAPTEB  71. 

MABBIAGfiS. 


1.  WhomaorJelB hi  marriage  — Wlwa  consent       8.  When  minister  or  Justiee  to  transmit  to 
of  parent  or  gnardi&n  neoeesary.  Judge  a  oertifloate  of  manfage^Tbe  re- 

■  Odd  of  it.— Penalty  fiir  neglei  t  of  min 


fib  Who  may  solemiriBe  maniagee. 

a.  HowmlalilersmayobtaiiiUoenee  tomarzT.  ister, justice, etc 

4.  Minister  to  produce  to  Judge  of  county  In  «.  Penalty— against  BriBli*er  or  Juatteefcraol- 

which  he  solemaliee  maniagee,  his  !!•  emnising  marriage  contrary  to  iaCeal  *m 

—A  record  of  It.  thie  act ;  or  fbr  unauthorised  pezeoa  ta 

A.  Such  record  or  copy,  eridenoe.  solemnise  a  marriage. 

6.  Before  marriage,  bane  to  be  published,  and  10.  When  a  publication  of  bans,  minister  ot 

how,  or  Uoeaeeto  be  procured,  and  where.  Justice  must  be  satisfied  thereof;  and  id 

y.  How  such  license  obtained;  the  Ucense  and  consent  of  parent  or  guardian,  bstee  he 

fine  therefor.— Fees  for  recording  certlfl-  marriee  the  parties. 

cate  of  marriage,  etc^— Penalty  finr  im'  11.  Fines,  how  recovered. 

properly  Issniag  UeeasB.  12.  Lwm  repealed.— When  act  took  eOaoC 

ia)  B«4peal«d.    Supplied,  Sup.  446.  (b)  Bepealed.   Supplied.  Sup.  444. 
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Whan  oonMnt  of 
it  or  guard* 


Aa  AeiMgnUtlBf  oMUrfUgig. 

iPumdJnmar9t,imL    Iboi  ^«rf  JtaM  1, 1884.    t»  voL  BUiL  4».} 

0 

(1.^  Section  I.    Beit  enacted  by  the  Oeneral  Asiemblni  of  the  State  ^^lo maj  joim ii 
cf  OhiOy  That  male  persons  of  the  age  of  eighteen  years,  ifemale  per-  marriago. 
sons  of  the  age  of  fourteen  years,^  not  nearer  of  kin  than  first  oonsins, 
and  not  having  a  husband  or  wife  liTing,  may  be  joined  in  marriage: 
ProYided,  always,  that  male  persons  und^  the  i^  of  twenty-one  years,  ?[^ 
female  persons  under  the  age  of  eighteen  years,  shall  first  obtain  the  u^  m 
consent  of  their  others  respeottrely;  or  in  ease  of  the  death  or  incapa- 
city of  their  finthers,  then  of  their  mothers  or  guardians. 

(2.)  Seo.  II.  That  it  shall  be  lawfiil  for  any  ordained  minister  of  whomi^Mic 
any  religious  socrety  or  conrngatdon,  within  this  state,  who  has  or  mxj  '^  Q^^^^c^ 
hereafter  obtain  a  license  for  that  purpose,  as  hereinafter  prorided,  or 
for  any  justice  of  ike  peace  in  his  county,  or  for  the  sereral  religious 
societies,  agreeably  to  the  rules  and  regulations  of  their  resp^ye 
churches,  to  join  together  aa  husband  ami  wife  all  pexsons  not  pro- 
hibited by  this  act. 

(3.)  Seo.  III.  Thatany  minister  ofthe  gospel,  upon  producing  to  tl^  How  minbtm 
court  of  common  pleas  *  of  anj^  county  within  &is  state,  in  which  he  offi-  SJL^y^Si^, 
eiates,  credential  of  his  b^mg  a  r^ular  ordained  minister  of  any 
religious  society  or  congregation,  shall  he  entitled  to  receive  from  $aid 
court  a  license,  authorizing  him  to  solemnize  marriages  within  this 
state,  so  long  as  he  shall  continue  a  regular  minister  in  such  society  or 
congregation. 

(4.)  Seo.  IY.    That  it  shall  be  the  duty  of  evtrj^  mimster,  who  is  xinirter  to  pn- 
now,  or  hereafter  shall  be  licensed  to  solemnize  marriages,  aa  aforesaid,  ^ont^in'ISi^ 
to  produce  to  the  derk  of  the  court  of  common  pleas,  in  erery  county  in  be  M^^aet 
which  he  shall  solemnize  any  marriage,  his  license  so  obtained ;  and  the  J^JjJ*****  ^  ^ 
said  clerk  shall  thereupon  enter  the  name  of  such  minister  upon  record,  .bmohi  at  iu 
as  a  minister  of  the  gospel  duly  authorized  to  solemnise  marriages 
within  this  state,  and  shall  note  the  county  ^m  which  such  license 
issued ;  for  which  serrice  no  charge  shall  be  by  such  derk,^ 

(5.)  Seo.  Y.    That  when  the  name  of  any  such  mimster  is  so  en-  ^^^k  nond  m 
tered  upon  the  record,  by  the  clerk  aferesaid,  such  record,  or  the  eer-  «>P7»  ^riOmm. 
tificate  thereof,  by  the  said  clerk,  under  the  seal  of  his  office,  shall  be 
good  evidence  that  the  said  minister  was  duly  authorized  to  solemnize 
marriages.' 

(6,)  Seo.  YL    That  previous  to  persons  being  joined  in  marriage,  Beftm  mwriag*, 
notice  thereof  shall  be  published  (in  the  presence  of  the  congregation),  uStodf^a^  C^ 
on  two  different  da^  of  public  worship ;  the  first  publicstioa  to  be  at  SoiSSTaiS  ^ 
least  ten  days  previous  to  such  marriage,  wi^in  the  county  where  tlra  JIKSS/* 
female  resides ;  or,  a  license  shall  be  obtained  for  that  purpose,  from 
the  clerk  of  the  court  of  common  pleas  in  the  coun^  where  saoh  female 
may  reside.' 

(7.)  Seo.  YIL    That  ike  derk  of  the  court  of  common  pleas,  as  : 
aforesaid,  may  inquire  of  the  party  implying  for  numriage  license,  as  * 
aforesaid,  upon  oath  or  affirmation,  relative  to  the  legality  of  such  con- 
templated marriage ;  and  if  the  derk  shall  be  satisfied  there  is  no  legal 
impediment  thereto,  then  he  shall  grant  such  marriage  license ; '  and  if 


obtalnod. 


1  liarriagea  in  thi«  state,  contracted  bj  male  persons  under  the  age  of  eighteen 
years,  and  female  persons  under  the  age  of  fourteen  years,  are  inralid  unless  oon- 
flrmed  by  cohabitation  after  arriying  at  those  ages  respectirely.  Skafher  r,  Th4  8tai§, 
SO  Ohio  Rep.  1. 

t  The  probate  judge  grants  marriage  lioenses  and  licenses  to  ministers  of  the  gos- 
pel to  solemnise  marriages;  see  Piobatb  Coirvr. 

Sit  was  the  opinion  of  Mr.  Justice  Hitchcock,  that  if  tha  officer  who  issued  a  mar- 
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any  of  the  personB  inteDding  to  marnr  shall  be  under  age,  and  sball  not 
have  had  a  former  wife  or  husband,  tne  consent  of  the  parents  or  guar- 
dians  shall  be  personally  given  before  the  clerks  or  certified  under  the 
hand  of  such  parent  or  guardian,  attested  by  two  witnesses,  one  of  which 
shall  appear  before  said  clerk,  and  make  oath  or  affirmation  that  he  saw 
the  parent  or  guardian,  whose  name  is  annexed  to  such  certificate,  sub- 
scribe, or  heard  him  or  her  acknowledge  the  same ;  and  the  clerk  is 
hereby  authorised  to  administer  such  oath  or  affirmation,  and  thereupon 
issue  and  sign  such  license,  and  affix  thereto  the  seal  of  the  county. 
Si  thSSS*  *^  ^^  ^^^  *^^^  ^  entitled  to  receive  a»  his  fee  for  administering  the  oath 
Fees  foTTeooiding  ^^^  granting  license  J  toith  the  seal  affixed  thereto,  recording  the  certificate 
eer^icate  of  m«>  of  marriage,  and  filing  the  necessary  papers,  the  sum  of  seventy-five 
Fe^'^for  im-  ^^^^"^  *  ^  ^^^  ^  ^^1  ^^^  shall,  in  any  other  manner,  issue  or  sign  any 
oroperiy   iMni»g  marriage  license,  he  shall  forfeit  and  pay  a  sum  not  exceeding  one 
ioense.  thousand  dollars,  to  and  for  the  use  of  the  party  aggrieved.* 

When  miniitflr  or  (8,)  Seo.  YIII.  That  a  certificate  of  every  marriage,  hereafter 
ndfto  judgeow^  solemuised,  signed  by  the  justice  or  minister  solemnising  the  same,  shall 
tifloate  of  m«j  be  transmitted  to  the  clerk  of  the  county  wherein  the  marriage  was  sol- 
^TSl  emnijEed,  within  three  months  thereafter,  and  recorded  by  such  clerk, 

Penaitr  for  noK-  Evcrv  justice  or  minister  (as  the  case  may  be),  fiuling  to  transmit  such 
jmU<^  eS'**"**'*  certificate  to  the  clerk  of  the  county,  in  due  time,  shall  forfeit  and  pav 
fifty  dollars ;  and  if  the  derk  shall  neglect  to  make  such  record,  he  shall 

SSIrtor"  ^SJS**  ^^^^^^  '^^  Pi2.^Z  ^ol^*''**  *^  '^^  ^^^  *^®  ^^^®®  ^^  ^®  county.*  a 

for    •oiemnixi^      ^9.^  Sbo.  ik.     That  if  any  justice  or  minister,  by  this  act  authorized 

to^taSSt^^^tSi  ^  J^"*  persons  in  marriage,  shall  solemnize  the  same  contrary  to  the 

Mt;  true  intent  and  meaning  of  this  act,  the  person  so  offending  shall,  upon 

conviction  there<ff,  forfeit  and  pay  any  sum  not  exceeding  one  thousand 

--^for  vnMtho-  dollars,  to  and  for  the  use  of  the  county  wherein  such  offense  was  com- 

•oienmfiwa^ mar-  mittcd.     And  if  any  person,  not  legally  authorized,  shall  attempt  to 

'**'**  solemnize  the  marriage  contract,  such  person  shall,  upon  conviction 

thereof,  forfeit  and  pay  five  hundred  doUars,  to  and  for  the  use  of  the 

county  wherein  such  offense  was  committed. 

When  a  pnbUca-      (10.)  Seo.  X.     That  it  shall  be  the  duty  of  every  minister  or  justice 

n^isterorjuSM  0^  ^^  peaco,  boforo  he  shall  solemnize  any  marriage  between  the  par- 

moiit  be  "A^iSed  ties,  either  of  whom  is  required,  by  the  first  section  of  this  act,  to  obtain 

consent  ofpannt  the  conscut  of  his  or  her  parent  or  guardian,  (except  in  cases  where 

to^'he^mirriai  ^<^J^"*®  ^^"^  ^^^  "^^^  obtained  from  the  clerk  of  the  court  of  common 

the  parties.         pleas\  to  be  Satisfied  that  the  intention  of  marriage  between  such  par- 

,    ties  nas  been  dulv  published,  and  also  that  the  consent  of  such  parents 

or  guardian  has  been  obtained,  either  by  acknowledgment  in  presence 

of  such  minister  or  justice  of  the  peace,  or  by  a  ccurtificate  under  the 

signature  of  such  parent  or  euardian,  and  attested  by  one  or  more 

crodible  witnesses,  who  shall  be  present  for  the  purpose  of  satisfying 

such  minister  or  justice  of  the  peace,  that  such  certificate  was  actuaUy 

signed  by  the  parent  or  guardian,  for  the  purpose  aforesaid.' 

TiseB,  how  zMor-      (^^O  ^'^*  -^-     ThsA,  any  fine  or  forfeiture  arising  to  the  county  in 

md. 

riage  license  became  mtitjied  hj  an j  less  CTidenee  than  "  hj  the  oath  or  affirmation  of 
the  party  making  application  for  the  license/'  and  it  tamed  ont  that  there  was  a 
"  legal  impedimeHt,"  he  was  liable  to  the  penal^.  Bat  as  there  was  not  an  accordance 
of  opinion  in  the  minds  of  the  members  of  the  ooart,  apon  the  sal^eot,  the  qaestioa 
was  not  decided.    Lanoill  r.  Kirhy,  14  Ohio  Rep.  5. 

In  an  action,  ander  the  statate,  by  the  father  of  a  female,  against  an  ofBcer,  for 
granting  a  license  contrary  to  the  statate,  eridenoe  of  the  bad  character  of  the  hu- 
band  may  be  received  and  considered  by  the  jary.    Jh.  1. 

A  recovery  and  satisfaction  in  sach  action,  is  not  a  bar  to  a  salt  by  the  father  for 
enticing  away  his  infant  daaghter  and  depriving  him  of  her  senriee.    Jh.  1. 

1  The  fee  of  the  probate  jadge  is  the  same :  see  ante  p.  627. 

S  Bee  note  2,  preceding  page« 

^ttjBepMled.    Supplied,  Sop.  417. 
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consequence  of  the  breach  of  this  act,  shall  be  recovered  by  an  action 
of  debt  or  by  indictment,  with  costs  of  suit,  in  any  court  of  record 
having  cognizance  of  the  same. 

(12.)  Seo.  XII.     That  the  law  regulating  marriages,  passed  Feb-  Um§  repMktod. 
rua/y  sixteenth,  one  thousand  eight  hundred  and  ten ;  and  the  act  ^^'^'^  ^^ 
amending  the  said  act,  passed  January  eleventh,  one  thousand  eight  ^^'^'^  ^^^ 
hundred  and  twentv-two,  be  and  the  same  are  herebv  repealed.  whan  act  took  •«. 

This  aot  shall  take  effect  and  be  in  force  firom  and  after  the  first  day  fbot. 
of  June  next 

For  prior  Uwt  ragnlfttiiig  marrUgM,  so«  aot  of  — ,  1788— OIimo,  101 ;  Angnit  1, 
1792-^ha8e,  12«;  October  28, 1799— Chaso,  211;  April  4,  1808-ChaM,  854;  VtW 
nury  16, 1810— ChMe,  072 ;  Juioaiy  11, 1822-OhMe,  1811. 


CHAPTER  72. 

MERIDIAN. 

SsonoH  Bionoif 

L  Comity  oommiMloB«n  iiMy  appoint  permi  rtjtt  mapi,  oto.)  in  rafctmoo  to  TMla> 

to  60tablith  UnM  of  trae  mendian ;  tioDs,  eto. 

t.  —And  a  person  to  make  olMonrations.  4.  Oonnty  oonuntelonera  maj  appoint  penon 

8.  Doty  of  ooonty  farvqrori  la  maklac  Mr-  toa(UiMtcompaM,eto^toniMidian.— f^M. 

5.  How  penonf  i^n^ointod  paid. 

An  Act  to  aathorise  the  Mtabliifament  of  linet  of  tme  mericttaa  in  the  foreral  ooim* 

ties  of  the  state  of  Ohio. 

[l^MMdJran*  IS,  184ft.    48  vol.  Art.  7ft.] 

(1.)  Section  I.    Beit  enacted  by  the  General  Amemhfy  of  the  State  Oo.< 
of  Ohio,  That  the  commissioners  of  each  and  every  county  in  the  state  ^  to'^'SiltaiiSiii 
of  Ohio,  except  in  the  counties  of  Stark  and  Monroe,  ma^,  and  they  J^JJ^^^  ^'^  "^ 
are  hereby  authorised,  whenerer  they  shall  deem  it  expedient,  to  em-         ' 
ploy  some  suitable  person  of  competent  skill  to  establish,  at  or  near  the 
county  seat  of  each  county,  respectively,  lines  not  less  than  forty  rods 
or  perches  in  length,  corresponding  with  the  true  meridian  of  the 
place,  to  be  determined  by  observation  of  the  transit  of  the  polar  star, 
or  of  its  greatest  elongation,  to  be  rectified  by  observations  of  the  sun's 
amplitude,  a 

(2.)  Seo.  II.  After  such  lines  of  true  meridian  shall  have  been  -^And^ 
established,  it  shall  be  the  duty  of  the  county  commissioners  to  appoint  ^^ 
some  proper  person  to  make  observations  from  time  to  time,  not  less 
than  once  in  each  month,  to  ascertain  the  declination  of  the  magnetic 
meridian  ^om  the  true  meridian;  and  when  any  alteration  thereof  shall 
bo  ascertained,  such  observer  shall  report  the  particulars  thereof  to  the 
oounty  auditor,  who  shall  thereupon  cause  such  particulars  to  be  pub- 
lished at  the  cost  of  the  county,  in  some  newspaper  of  general  circula- 
tion in  the  county. 

(3.)  Seo.  III.  The  surveyor  of  each  and  every  eounty,  after  such 
line  of  true  meridian  shall  have  been  established  in  such  county,  shall 
correct  and  rectify  the  compasses  and  other  instruments  used  by  him  in 

Yqt       t eg  U)B«pMl6d.    SnppUwi, Sup. 446, 


Doty  of  00.  snr- 


Digitized  by 


Google 


858  IflLLS   AND  MILLERS.  [CHAP. 

ffrJSnff^y*  determining  the  courses  and  angles  of  sarveys,  and  sliall  fix  the  indicei 
of  such  instruments  to  correspond  with  the  true  meridian,  and  shall 
take  notice  of  any  deviation  of  the  magnetic  meridian  ft'om  the  true 
meridian,  when  discoyered;  and  shall  notice  such  variation  on  eveij 
suryey  bill  or  map  made  by  him  before  such  survey  bill  or  map  shall  m 
recorded  j  and,  ader  such  lines  of  true  meridian  shall  have  been  estab- 
lished in  any  county,  no  county  surveyor  shall  be  allowed  to  certify  or 
testify  to  the  accuracy  of  any  survey  thereafter  made,  unless  the  com- 
passes, or  other  instruments  used  in  determining  the  courses  thereof,  shall 
have  been  corrected  and  adjusted  to  the  true  meridian  and  subsequent 
observations,  as  is  above  provided  with  regard  to  the  instruments  to  be 
used  by  the  county  surveyors. 
OcoomnMontn      (4.)  Seo.  IV.     The  commissioners  of  the  several  counties  where  the 
MntomS^wnl  lines  of  true  meridian  shall  be  established,  may  appoint  some  competent 
gjj^j*^  to  iM.  person  to  examine  and  correct,  and  adjust  to  such  true  meridian  line, 
any  compass  or  other  instruments  used  to  measure  angles,  which  may 
be  offered  for  that  purpose,  so  that  such  intruments  shall  correspond 
with  such  true  meridian ;  and  the  person  so  appointed  shall  be  entitled 
to  ask  for  and  receive  for  any  instrument  so  adjusted  the  sum  of  one 
feci.  dollar  for  the  first  correction,  and  fifty  cents  for  each  subsequent  alter- 

ation, and  shall,  at  the  same  time,  at  the  request  of  the  owner  of  such 
instrument  by  him  adjusted  as  aforesaid,  give  to  such  owner  a  certifi- 
cate, under  his  hand  and  seal,  setting  fortii  the  date  and  particulars  of 
such  correction  or  subsequent  alteration. 
How  pmoBf  ap.  (5.)  Seo.  Y.  The  commissioners  of  each  and  every  county,  except 
pdntod  iMid.  ^  aforesaid,  are  hereby  authorized  to  pav  out  of  the  county  tireasury,  to 
the  person  or  persons  employed  to  established  the  line  of  true  meriaian, 
and  to  notice  all  subsequent  declinations  of  the  magnetic  meridian,  such 
compensation  as  such  county  commissioners  shall  deem  reaflonable. 

NoTK. — Some  of  the  original  snnreys  in  this  state  having  been  made  by  the  mag* 
netio  and  some  by  the  tnie  meridian,  a  call  "due  west/'  made  in  a  contraet  for  the 
subdivision  of  an  original  section,  has  not  a  determinate  meaning  fixed  by  jadieisl 
interpretation.  Wliere  the  original  sarvey  has  been  made  by  the  magnetic  meridian, 
and  sabdirisions  of  the  section  have  afterward  been  made,  there  arises  a  strong,  per- 
haps oonolasive  presumption,  that  snoh  sabdivision  lines  were  intended  to  be  ma  by 
the  magnetic  meridian.  Bat  even  when  the  original  sorrey  was  made  by  the  tnie 
meridian,  new  sabdivision  lines,  unless  so  made  in  reference  to  the  original  courses 
as  to  manifest  an  intention  to  be  controlled  by  the  original  courses,  would,  in  gen- 
eral, be  run  by  the  magnetic  meridian,  as  that  is  the  general  usage  in  running  lines. 
The  question,  howerer,  must  be  deemed,  in  general,  a  mixed  one  of  faot  and  law,  to 
be  determined  by  the  terms  of  the  calls  and  extraneous  oiroumstanoes.  MeKimnejf  v. 
MeKUmey,  8  Ohio  St.  Rep.  423. 


CHAPTER  73. 

MILLS  AND  MILLERS- 


SsonoM 

1.  Bates  of  ton  ft»r  crlndlnff,  etc,  gndn.  6.  Oorert  to  wheels,  etc,  near  roads. 

%.  Besponsibitlty  of  mllleriabrgnln,  begs  and  0.  Penalty  Ibr  not  erecting  corart; 

casks  deliTered.  7.  — ^To  whom  paid.— When  aet  to  tU' 
8.  Penalty  fbr  taking  nnlawfbl  toIL— How  le- 

ooTwed  and  i^ipUed. 
4.  4ot  repealed. 
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An  Act  fixing  the  rate  of  toll  for  grinding. 
[Pamtd  Ftbnuurg  14, 18M,    2Vwft  ^mI  JtaM  1, 1824.    20  vol.  AM.  449.] 

(1.)  Section  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  ^^^  ©r  ton  toi 
of  OhiOf  That  the  owner  or  occupier  of  all  grist  mills  within  this  state,  g^|^»  •*<^ 
shall  be  entitled  to  the  one  tenth  part  of  all  wheat,  rye,  or  other  grain,  '^'"^ 
ground  and  bolted ;  and  the  one  twelfth  part  of  all  rye,  malt,  buckwheat, 
ground  or  chopped  only;  and  the  one  eighth  part  of  all  com,  ground  in 
said  mills;  Provided,  that  the  owner  or  occupier,  of  any  horse  mill, 
shall,  in  like  manner,  be  entitled  to  the  one  eighth  part,  but  may  take 
the  one  fourth  part  of  all  grain  ground,  or  ground  and  bolted  by  said 
horse  mill,  when  the  owner  or  occupier  thereof  finds  horses  or  team  to 
grind  the  same. 

(2.)  Sbo.  II.     That  the  owner  or  occupier  of  every  mill  aforesaid,  BaBiKm«n>m^  d 
shall  be  accountable  for  the  safe  kecpine  of  all  grain  received  in  said  ?J^  ^^  g^ 
mill  for  the  purpose  of  bein^  ground  therein;^  and  shall  deliver  the  dXend. 
same  when  ground,  or  ground  and  bolted  (as  the  case  may  be^,  with 
the  ba^  or  bags,  cask  or  casks,  which  were  delivered  in  said  mill  with 
the  grain,  to  the  owner,  when  called  for:  Provided,  that  the  bagor  bags, 
cask  or  casks,  left  as  aforesaid,  be  distinctly  marked  with  the  Christian 
and  surnames  of  the  owner  or  owners  thereof;  Provided,  also,  that  nothing 
herein  contained  shall  be  so  construed  as  to  charge  or  make  accountable 
any  owner  or  occupier  of  any  mill,  for  the  loss  of  any  grain,  bag  or  bags, 
cask  or  casks,  which  shall  happen  by  robbery,  fire  or  other  accident, 
without  the  fault  or  neglect  of  such  owner  or  occupier,  or  that  of  any 
miller  employed  by  such  owner  or  occupier. 

(3).  Sec.  III.     That  if  the  owner  or  occupier  of  any  mill,  their  penaitjtetakiaf 
representative,  agent  or  miller,  shall  take  a  greater  proportionate  quan-  uniAwAatoU; 
tity  of  toll  than  is  hereinbefore  authorized,  and  be  duly  convicted 

1  Where  a  person  taking  hb  wheat  to  a  mill  to  be  ground,  by  the  assent  of  the 
miller,  mingles  it  with  the  wheat  of  the  miller,  he  does  not  thereby  lose  his  property 
in  the  wheat,  but  retains  a  property  in  so  many  bnshels  of  the  oommon  stock  as  he 
has  put  in ,  although  by  a  contract  with  the  parties,  the  person  delivering  it  is  to  re- 
ceive a  certain  quanti^  of  flonr  for  a  certain  number  of  bushels  of  wheat.  This  is 
in  accordance  with  a  general  rule  of  law ;  and  proof  of  a  custom  among  millers,  that 
when  a  person  took  wheat  to  a  mill,  and  consented  to  its  being  mingled  with  the 
miller's,  that  the  property  passed  to  the  miller,  can  not  be  admitted  to  vary  such  rule 
of  law,  and  change  the  title  to  property.     Inglebrigkt  y.  Mammomd,  19  Ohio  Rep.  337. 

In  caM  of  a  regular  deposit  or  wheat  with  a  warehouseman,  which  requires  of  the 
depositary  the  use  of  ordinary  diligence  in  taking  care  of  the  wheat,  and  a  redeliv- 
ery of  the  same,  on  demand,  to  the  depositor,  on  being  paid  a  reasonable  compensa- 
tion for  his  services,  the  warehouseman  would  be  liable  to  the  depositor  for  the  value 
of  the  wheat,  in  case  he  mixes  it  with  other  wheat  in  his  warenouse,  and  ships  the 
same  for  sale  on  his  own  aecount,  notwithstanding  he  may  supply  the  place  of  the 
depositor's  wheat  by  other  wheat  procured  and  deposited  in  his  warehouse;  and  the 
destruction,  by  accident,  of  the  warehouse,  and  the  wheat  supplied  to  take  the  plaoe 
of  the  depositor's  wheat,  will  not  protect  the  warehouseman  ftrom  liability  to  the 
owner.     Ohtue  v.  Wcukbwn,  1  Ohio  St.  Rep.  244. 

In  case  of  an  irregular  deposit  or  wnamm,  where  the  obligaUon  imposed  upon  the 
depositary  or  mutuary,  is  to  redeliver,  not  the  speciik)  thing  Aimished,  but  another 
article  of  the  same  kind  and  value ;  or,  where  the  depositanr  has  the  option  to  return 
the  tpeeijie  arfiek  received,  or  another  of  the  fame  kmd  and  ffolm,  in  either  case  the 
property  passes  to  the  depositary  as  ftilly  as  in  a  ease  of  ordinary  sale  or  exchange  | 
and  the  nsk  of  loss  by  accident,  follows  the  oontrol  or  dominion  over  the  property. 
76.  244. 

Where  a  warehouseman  receives  wheat,  and  by  the  consent  of  the  owner,  or  in  ao- 
eordance  with  the  custom  of  trade,  mixes  the  wheat  in  a  common  mass  with  the  other 
wheat  in  his  warehouse,  and  with  the  understanding  that  he  is  to  retain  or  ship  the 
fame  for  sale  on  his  own  account,  at  pleasure,  and  on  presentation  of  the  warehonsa 
receipt,  is  either  to  pay  the  market  price  thereof  in  money,  or  redeliver  the  wheaL 
or  other  wheat  in  place  of  it;  the  transaction  is  not  a  bailment,  but  a  sale,  and  the 
roperty  passes  to  the  depositary,  and  carries  with  it  the  risk  of  loss  by  aceideai. 

6.244. 
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thereof,  beft>re  any  court  liaying  juriBdiction  of  the  same,  shall  be  fined 

for  every  such  offense,  in  any  sum  not  exceeding  twenty  dollars,  at  the 
.-Bow  TMomed.  discretion  of  ih»  oooit;  one  half  to  the  township,  and  Hie  other  half 
aad  applied.         ^^  ^^  person  prosecuting;  and  shall,  moreoyer,  be  liable,  at  the  suit  of 

the  party  injured,  for  damages. 
Acti«pMiH.  (4)  Sec.  IV.     That  the  act,  entitled  "an  act  fixing  the  rate  of  toll 

ciiMe,  486.  ^^^  gri°<iing,"  passed  Januair  twelfth,  one  thousand  eight  hundred  and 

five,  be  and  the  same  is  hereby  repealed. 

This  act  shall  take  effect  and  be  in  force  from  and  after  the  first  day 

of  June  next 

An  Act  to  prerent  i^joriM  and  aooidents  oooarrinf  ftom  the  exposed  conditio*  «f 
water  wheels  and  other  machinery  attached  to  mills  near  publie  highways. 

[i\uMii  JUriMiry  18, 1848.    Iboft  ^ao<  Jwm  1, 1848.    MvoLSoLK,} 

oomrt       hMift.       (^•)  ^^^*  ^*     ^^  ^  enacted  hy  the.  General  A&embly  of  the  StcUe  of 

etOnDStf  roed^  Ohioj  That  it  shall  be  the  duty  of  each  and  every  person  or  company 

of  persons  who  have  erected  or  who  may  hereafter  erect  mills  or  other 

manufacturing  establishments  near  to  any  public  highway,  to  build  or 

erect  a  covert  to  any  and  all  water  and  other  wheels  attached  to  said 

mills  or  other  manufacturing  establishments,  and  exposed  to  view,  so  as 

to  prevent  the  action  of  said  wheels  giving  alarm  or  fright  to  any  horse 

or  norses  rode  or  driven  along  she  highway. 

^»M^  tor  not      (6.)  Sec.  II.     That  any  person,  persons  or  company,  who  sliall  neg- 

ctecnng         ,    j^^^  ^^  refuse  to  comply  with  the  requisitions  of  the  first  section  of 

this  act,  shall  be  subject  to  indictment  hefore  the  grand  jwy  of  the 

county ^^  where  said  mill  or  other  manufactory  is  situated;   and,  upon 

conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding  fifty  dollars 

and  costs  of  suit,  and  further  be  liable  to  an  action  of  damage  by  the 

person  or  persons  injured  in.conse(]^uenco  of  any  firight  or  alarm  of  a 

horse  or  horses  from  the  action  of  said  water  wheels  or  other  machinery. 

— Tbwfaom  peid.       (7.)  Seo.  III.    That  the  fines  collected  under  the  provisions  of  this 

act  shall  be  paid  into  the  countgr  treasury  for  the  use  of  the  county, 
igysctteteki      This  act  snail  take  effect  ana  be  in  force  from  and  after  the  first  day 
of  June  next. 

Non.— As  to  the  ownership  of  navigable  and  other  streams,  see  p.  462 — 4. 

When  water  is  hightened  in  the  ohannel  of  a  rirer  o|^site  to  a  part  of  the  plain- 
tiff'a  land,  doing  no  substantial  damage  whatsoerer,  an  action  therefor  can  not  be 
maintained.     Ooitper  ▼.  Hail,  6  Ohio  Rep.  820. 

If  a  person  erects  a  mill  dam  which  causes  disease  and  stokness,  he  Is  responslbk 
to  the  persons  izgured,  in  an  action  on  the  case.  It  is  no  defense  that  Uie  i^uy 
affects  the  whole  neighborhood ;  nor  is  the  ciril  action  merged  by  an  indictment  and 
conviction.    Story  T.  ^asMMMMl  el  oL,  4  Ohio  Rep.  876. 

A  court  of  equil^  will  not  decree  that  a  mill  dam  be  pulled  down  and  abated,  u- 
less  a  person  eedung  its  aid  has  established  his  rights  at  law ;  and  net  then,  when 
the  damages  are  of  a  trifling  or  merely  nominal  character;  and  the  fsot  that  the 
damages  ^ven  in  a  suit  at  law  are  too  small  to  cany  coots,  is  not  sufficient  grovad  fbr 
equitable  interference.  McCord  A  Bmi  v.  /Iber,  12  Ohio  R^  387.  Bat  where  the 
injury  complained  of  is  irreparable,  going  to  the  destruction  of  the  property,  eauity 
wiU  interfere.     lb.  «»0.  i-  *—       -l 

The  rule  of  damages  in  an  action  for  an  injury  to  a  mill^  caused  by  diverting  water 
from  the  stream  above  it,  is  the  damages  actaalfy  sustained  prior  to  the  eommeaee* 
ment  of  the  suit.  No  recovery  for  a  permanent  iigury  to  a  m&l  site  consequent  wpoa 
the  diversion  of  the  water  can  be  had,  unless  such  damage  is  speeia^y  elidmed  in 
stating  the  cause  of  action.     Thajfer  v.  Brooh,  17  Ohio  Rep.  489, 493. 

In  this  same  case  it  was  intimated  that  an  action  would  not  lie  for  draining  a 
swamp  for  the  purposes  of  cultivation,  thereby  diminishing  the  toIum  of  water  whioh 
had  previously  ran  past  and  supplied  a  mill  with  water. 
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K0TI.--A11  Mt  •iitiU«d  "  an  aot  inpplementory  to  an  aot  entitled  an  aet  for  opening 
and  regnlatlng  roads  and  kighwajs/*  was  pnbllslied  by  ike  state,  in  the  originU 
aathorised  rolume  of  laws  (81  Stat.  27),  as  harlng  been  passed  Febrnary  25, 1882. 
It  shonld  probablj  haye  been  1833,  and  was  a  typographioal  error.  This  error  was 
not  oorreoted  beoanse  ororlooked  in  the  reprint  of  the  eompUation  of  1841  and  of 
the  prerions  editions  of  this  work.  The  fket  that  it  was  overlooked  Ui  these  oom- 
pilations  (bat  the  origin  of  the  error  is  both  oyerlooked  and  not  mentioned)  is 
noted  in  a  oommnnieation  to  the  Western  Law  HonthJj,  to  whioh  I  am  indebted 
*for  this  oorreoUon :  and  also  for  the  intimation  that  the  law  was  probably  repealed 
as  an  aet  of  1832  bj  aot  of  January  27,  1858.  See  poti  toI.  ii,  p.  1299.  The  aet 
referred  to  is  as  follows : 

Sbo.  I.    B*  ii  mtaettd  5y  fiU  Oweral  Ammhl^  0/  tk»  SkUe  of  O^io,  That  no  person  Brldgis  ofv  mffl 
possessed  of  the  right  to  any  water  privilege,  shall  be  reqnired  to  ereot  a  bridge  over  raets. 
any  mill  raee  or  viater  eoorse,  exoavated  or  oonstructed  oy  sooh  person  across  any 
publio  road  or  highway  for  hydranlio  pnrposes ;  nor  shall  any  person  be  required  to 
keep  in  repab  any  bridge  that  has  been  or  may  hereafter  be  erected  over  any  mill 
raoe  or  water  oonrse,  so  as  aforesaid  excavated  or  constmoted :  Provided,  that  when 
any  pablio  road  or  h^hway  shall  hereaftex  be  laid  oat  and  established,  it  shall  be 
the  aaty  of  the  person  possessed  of  any  right  as  aforesaid,  within  one  year  there- 
after, to  file  in  the  office  of  the  auditor  of  the  proper  county,  a  declaration  in  writing 
of  snob  right,  desoribiag  tlie  same,  setting  forth  therein  the  plaoe  at  which  (as  near 
as  praetieable)  he  intenos,  at  some  future  day,  to  excavate  and  constraet  a  mill  raoe 
or  water  ooorse  as  aforesaid,  across  said  road  or  highwsy ;  which  declaration  shall  be 
recorded  by  said  auditor,  and  thereafter  sueh  right  shall  be  considered  valid  in  law 
Ibr  the  benefit  of  such  person,  his  heiit  or  assigns :  Provided,  that  nothiog  in  this  MID  reoss  across 
aot  shall  be  so  construed  as  to  prevent  any  person  possessed  of  sooh  right,  as  afore^  roeds. 
said,  fh>m  excavating  and  constructing  a  mill  race  or  water  oonrse  across  any  public 
road  or  highway  that  has  been  laid  out  and  established  heretofore,  on  giving  the 
notice  required  by  the  secoad  section  of  this  act. 

Sio.  Ii.    That  when  any  person  shall,  for  the  purpose  [mentlonedl  in  tho  first  g^^^ 
section  of  this  act,  excavate  or  construct  any  mill  race  or  water  course  across  any  * 

public  road  or  highway,  it  shall  be  the  duty  of  such  person  to  give  notice  in  writing 
to  the  trustees  of  the  proper  township,  at  least  thirty  days  previous.  And  in  ease 
any  person  shall  fisll  or  neglect  to  give  the  notioe  required  by  this  aot,  the  supervisor 
of  the  proper  district  is  hereby  authorised  and  required,  if  in  his  opinion  the  public 
good  demand  it,  to  fill  up  such  mill  race  or  water  course,  at  the  cost  of  the  party  so 
fiail'.ng  ar.d  nsgleotin^  to  give  notice  as  aforesaid ;  to  be  recovered  by  the  supervisor 
of  'he  fu^ifsr  district,  together  with  fifty  per  centum  thereon,  and  costs  of  suit,  for 
tlr    wf^  tt  wuk  road  distri«t»  In  any  action  before  any  court  of  oompetent  joris- 
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fenae  may  be  set  np.  Amount  of  recorery. 
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1  See  Probatk  Couit,  sec.  (29.) 
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An  Aot  making  certain  instroments  of  writing  nogotiabla. 
[i\i«MifaiMftooi<|M,  JUniafy25,1820.    »voLBkiLtVJ.} 

What  iiutru-  (1)  SECTION  I.     Beit  enacted  hy  the  General  Auemhiy  of  the  Stati 

menta  negotiabto.  ^y  ()^^^  That  all  bonds,  promissorj  notes,  bill  of  excbai^,  foreign 
and  inland,  drawn  for  any  sum  or  sums  of  money  certain,  and  made 
payable  to  any  person  or  order,  or  to  any  person  or  bearer,  or  to  any* 
person  or  assigns,  shall  be  negotiable  by  indorsement  tbereon,  so  as  ib« 
solately  to  transfer  and  vest  tne  property  thereof  in  each  and  every  in- 
dorsee BQOcessiyely:  but  nothing  in  this  section  shall  be  construed  to 
make  negotiable  any  such  bond,  note  or  bill  of  exchange,  drawn  paya- 
ble to  any  person  or  persons  alone,  and  not  drawn  payable  to  order, 
bearer  or  ass^ns. 
indonM  Buf  (2.)  Seo.  11.     That  any  indorsee,  to  whom  any  such  bond,  note  or 

bifl'S^'iu^  OT  ^^^^  ^^  exchange,  made  negotiable  by  the  precemng  section,  is  made 
negotiable  inttro-  payable  bv  such  indorsment  or  indorsements,  may,  in  his  own  name,  in- 
^^^^'  stitute  and  maintain  an  action  on  such  bond,  note  or  bill,  for  the  recov- 

ery of  the  money  due  thereon,  against  the  maker,  drawer  or  obligor; 
or  against  the  indorsee,  haying  fijnst  used  due  diligence  to  obtain  the 
money  of  the  drawer  [drawee],  maker  or  obligor. 
— If indonad  after      (3.)  Seo.  III.     That  if  any  such  bond,  note  or  bill  of  exchange 
toSt ttHtnp!^  ®^*^^  ^  indorsed  after  the  day  on  which  it  is  made  payable,  and  me 
indorsee  shall  institute  an  action  thereon,  against  the  maker,  drawer  or 
obligor,  the  defendant  shall  be  allowed  to  set  up  the  same  defense  that 
he  might  have  done,  had  the  same  action  been  instituted  in  the  name, 
and  for  the  use  of  the  person  to  whom  the  said  bond,  note  or  bill,  was 
originally  made  payable. 
—If  indomd  be-      (4.^  Seo.  IY.    That  if  any  such  bond,  note  or  bill  of  exchange  shall 
i^^defcDMm^  ^  indorsed  on  or  before  the  day  on  which  the  same  is  made  payable, 
boMtap.  and  the  indorsee  shall  institute  an  action  thereon,  the  defendant  may 

give  in  evidence  at  the  trial,  any  money  actually  paid  on  said  bond,  note 
or  bill  of  exchange,  before  the  same  was  indorsed  or  assiCTod  to  the 
plaintiff  on  proving  that  the  plaintiff  had  notice  of  the  said  payment, 
before  such  indorsement  was  made  and  accepted. 

▲otnpeidad.  SbO.  V.^ 

(5.)  Seo.  YI.    That  the  act  making  certain  instruments  of  writing 
^^'**^»  ****  negotiable,  passed  January  twenty-fifth,  eighteen  hundred  and  ten,  w 

Baring,  Ho.  ^^^  ^^  ^^^^  ^  hereby  repealed:  Provided,  nothing  in  this  act  shall  be 
so  construed  as  to  affect  any  suit  now  pending  on  any  bond,  note  or  bill 
of  exchange,  made  negotiable  by  said  act  hereby  repealed;  nor  to  affsct 
the  right  of  any  payee,  obligee  or  indorsee,  of  anj  bond,  note  or  bill 
of  exchange  drawn  or  executed  previous  to  the  taking  effect  of  this  act 

An  Aot  lappltmantaiy  to  "  An  aot  making  eertain  instmmontt  of  writing  nogotiaUe," 
paisod  Fobmary  36, 1820. 

lPamtd3UnkiO,tmdto0k ^001  Mkf  1,1867,    64  m<.  fltaC  76.] 

i^oLS^S^'  a^')  Section  I.  Beit  enacted  hy  the  General  Assembly  of  the  State 
ments.  of  Ohio,  That  all  bonds,  notes  and  bills  payable  at  a  day  certain  after 

date  or  afler  sight,  made  negotiable  by  the  act  to  which  this  is  supple- 
mentary, shall  be  entitled  to  three  days*  grace  in  the  time  of  pay  men  ta 
When  demand  (7.)  Sec.  II.     That  the  demand  of  payment  from  the  maker  of  any 

SSrwIS^rtS.***  *""  bond  or  note,  or  of  the  drawee  of  any  bill  of  exchange  on  the  tliird 
day  of  grace  given  aforesaid,  and  notice  of  nonpayment  thereof  to  the 
indorser  of  any  such  bond,  note  or  bill,  and  the  drawer  of  any  such  bill 

1  Repealed ;  for  which  see  teotion  (8)  of  this  Ohapter. 
(a)Bfpealed.   SnppUed,  Sap.  490. 


Digitized  by 


Google 


74.]  NBGOnABLB    IN8TBUMBNT8.  803' 

witliin  a  Reasonable  time  thereafter  shall  be  adjudged,  due  diligence 
under  the  second  section  of  the  act  to  which  this  is  supplementary,  un- 
less the  indorsement  shall  express  in  writing  other  conditions :  Pro- 
Tided,  that  when  the  third  day  of  erace  shall  be  the  first  day  of  the 
week,  the  first  day  of  Januiury,  the  fourth  day  of  July,  the  twenty-fifth 
day  of  December,  or  a  public  thankseiying  day,  such  demand  shall  be 
made  on  the  next  preceding  business  day.  a 

(8.)  Sec.  III.    The  act  passed  March  13, 1839,  entitled  "an  act  g,^,, b.  a  W6. 
supplementary  to  an  act  making  certain  instruments  of  writing  negotia- 
ble," passed  February  25, 1820,  be  and  the  same  b  hereby  rented:  Aetx«peaiad. 
Proyided,  nothing  in  this  act  shall  affect  suita  pending  or  rights  ac- 
quired, before  this  act  takes  effect  a 

An  Act  Moertatning  damages  on  proteited  bills  of  oxohang*. 
\Pwmimidk»h^9d,nbnmr9'i&,\SSL    » mI, SM. 408.] 

Sec.  1} 

(9.)  Seo.  II.    That  it  shall  be  lawf^  for  any  person  or  persons,  Jf *j^J^  ^ 
haying  a  right  to  demand  any  sum  of  money,  upon  any  protested  bill  mL       ^  ^' 
of  exchange  as  aforesaid,  to  commence  and  prosecute  an  action  for  prin- 
cipal, damages,  interest  and  charges  of  protest,  against  the  drawers  or 
indorsers,  jointly  or  seyerally,  or  against  either  of  them  separately.' 
And  judgment  shall  and  may  be  giyen,  for  such  principal,  damages  and  Amount  of  imot- 
charees,  and  interest  upon  such  principal,  after  the  rate  aforesaid,  to  *^* 
the  time  of  such  judgment,  together  with  costs  of  suits.' 

(10.)  Sec.  III.     That  "an  act  concerning  bills  of  exchange,"  passed  AetnpioML 
January  thirty-first,  eighteen  hundred  and  ten,  be  and  the  same  b  here-  ChM*,  eao. 
by  repealed;  saying  to  indiyiduals  and  to  companies,  all  rights  acquired  SftTing.oto. 
under  said  act 

An  Aot  to  amend  nn  not  entitled  "nn  aot  Moertaining  damnges  on  protested  bills  of 

ezohnnge." 

(l^MMdAbnM•v87,1846.    44  vol.  AM.  60.] 

(11.)  Seo.  1,    Be  it  enacted  hy  the  Oeneral  Asiemhh  of  the  State  j^^  ^^^  ^^^^  ^ 
of  OhtOy  That  no  damages  on  account  of  protest  shall  be  recoyerable  ^**™**^  SoSJi. 
on  any  bill  of  exchange,  foreign  or  inland,  that  may  hereafter  be  drawn  ^^^      protest 
in  this  state,  and  which  shall  be  protested  for  nonacceptance  or  nonpay- 
ment thereof,  or  which  shall  contain  a  waiyer  of  protest,  if  it  shall  hayt 
been  agreed,  understood  or  intended  by  and  between  the  drawer  or  in- 
dorser,  and  the  payee  or  indorsee  of  such  bill  at  the  time  of  its  deliy- 
ery,  that  the  same  should  or  might  be  paid  at  any  other  place  than  that 
upon  which  it  was  drawn,  or  by  any  other  person,  firm  or  company,  than 
the  person,  firm  or  company  upon  which  it  was  drawn. 

An  Act  to  proYont  tbe  reoovery  of  damages  on  protested  UUs  of  exchange,  and  to  8wen*s  ft.  8. 576. 
repoal  seetion  one  of  an  aot  entitled  "  an  aot  asoertaining  damages  on  protested  oonren's  B.  8. 
bills  of  ezohange,"  passed  Febraary  15, 1881.  8490. 

iF^mdmdUoi^0Ol,Jfrai,lU»,    M  tpl.  fltal.  MS.]  Sl***'*    ^^* 

(1  J.J  Sec.  I.  Be  it  enacted  hy  the  General  Anemhly  of  the  State  ^UJS^Kto^/lS. 
of  OhtOj  That  damages  on  protested  bills  of  exchange,  drawn  by  any  chenge  not  reoor* 
person  or  body  corporate  within  this  state,  shall  not  be  recoyerable  on  JJJ2»c2S  '^"" 
any  contract  entered  into  after  the  passage  of  this  act. 

(13.)  Sec.  II.     That  nothing  in  the  second  section  of  the  act  afore-  section  of  prkn 

•.^_i...i^.^_Ni»— ^.^— ^— ^— ^.— ^— ^^-^^_^^— BiM^^.^— K^—^.-^.^— ^.-B — ^a-^— — — ^^-— •   act  ooastnied. 

1  Bepealed  b/  (14)  seetion  of  this  chapter. 

i  See  also  Code,  seotioa  (38.)  s  As  to  oostn  see  Code,  seo.  555. 

(a)  U«poftl«l.   Sappllod,  Suf .  490 
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said  shall  be  so  constraed  as  to  permit  the  recoyery  at  damages  on  pro- 
tested bills  of  exchange  drawn  within  this  state  after  the  passage  of 
this  act. 
RereAiiuff  MO.         (1^*)  Seo.  III.    That  the  first  section  of  the  act  entitled  ''an  a.t 
^«*-  ascertaining  damages  on  protested  bills  of  exchange/'  passed  February 

15, 1831,  be  and  the  same  is  hereby  repealed. 

Sec.  IY .    This  act  shall  take  eflbot  and  be  in  force  firom  and 
after  its  passage. 

K0TB8  OF  DECISIONS  IN  BEOAED    TO  NEGOTIABLE  IN8TBUKENTS,  ETC. 

Jnttrmmmtt  whieh  ar€  not  negotiabh: 

Orders  dimwm  under  the  lUtnte  relating  to  the  militia,  hj  the  colonel  of  %  regi- 
ment npon  the  paTmaster,  were  held  not  to  be  negotiable  initmmenU.  Bat  that  ai 
the  orders  wenr  drawn  upon  a  partioalar  ftmd,  tbal  fond  alone  eoold  be  looked  to 
that  the  oolonel  was  not  liable  on  snoh  orders.    Snuir  y.  Fcrmanf  1  Ohio  Eep.  272. 

Under  the  act  of  1810  a  bond  for  the  convejance  of  town  lots,  to  which  no  yaloa 
was  affixed,  was  not  a  negotiable  instmment.    MeOutchen  r.  Keith,  2  Ohio  Bep.  262. 

A  contract  to  paj  A.  B.,  or  bearer,  fiftj  dollars,  in  good  merchantable  whisky,  ''at 
trade  price,"  being  fbr  the  delirerj  of  property  and  not  for  the  payment  of  money,  is 
not  negotiable  «n3er  the  statutes,  nor  was  it  at  common  law.  Nothing  bat  a  nota 
payable  in  money  is  negotiable,  no  matter  whether  payable  to  bearer  or  order. 
Bhode9  T.  LindUtf,  8  Ohio  Rep.  51. 

A  note  in  this  form:  '^Dna  Q,  CktpeBtar,  on  settlement  of  ecaal  op«T»tions,  on 
MO.  No.  10,  Hocking  canal,  mwnU^m  hundred  aad  forty-eight  dollars,  which  we 
promise  topaj  him,  or  order,  on  Anal  estimate  of  said  section.  Nor.  19,  18S8. 
(algned,) '  Weidler,  Carpenter  &  Co.,  per  H.  C.  Weidler,' "  is  not  a  negotiable  ins tru- 
ment.  To  oonstitute  a  negotiable  instmment,  it  must  be  payable  at  all  erents.  This 
note  was  payable  on  the  contingency  that  the  work  on  the  section  was  completed 
and  final  estimate  made — a  contingency  which  might  not  happen.  Wtidiar  S  Oat* 
penter  v.  Kati^man,  14  Ohio  Bep.  455,  4oO. 

InatrumaUa  wkUih  m  negoHabU  : 

A  promissory  note,  for  a  sum  certain,  payable  m  c«rr«il  OkU  hcmk  notm,  or  im  «iir- 
rent/undt  of  the  etate  of  Ohio,  is  within  the  meaning  of  the  statute  and  negotiabiew 
SweeiUmd  v.  Oreigh,  15  Ohio  Bep.  118;  White  y.  Richmond,  16  Ohio  Bep.  5.  See  Dm' 
gan  y.  CampbeU,  1  Ohio  Bep.  115. 

A  sealed  bill  or  note,  for  the  payment  of  money,  aHhough  not  negotiable  at  com- 
mon law,  is  made  negotiable  by  our  statute,  and  when  negotiated,  before  due,  in  good 
fiiith,  should  be  treated  as  eomnercial  paper,  and  all  tike  incidents  of  such  paper 
should  attach  to  them.     Bank  of  St.  Cla%r$viUel  v.  Smith  et  cd.,  5  Ohio  Bep.  222,  223. 

A  power  of  attorney  to  confess  judgment  attached  to  a  note,  and  forming  a  part  of 
the  same  instrument,  does  not  destroy  the  negotiability  of  the  note.  The  power  of 
attorney  is  not  negotiable,  and  when  the  note  is  transferred  becomes  Inyalid  and 
inoperatiYc.     Oebom  r.  BamUy,  19  Ohio  Bep.  130. 

hrformal  NokM,  «le.--A  note  fof    ON    aot  flatfaig  what,  and  oonclnding  thus : 
''fofTataereortrtd.'' 

"$800." 
b  a  good  note  for  $860.    McCog  r.  GUmore,  7  Ohio  Bep.  (Part  I),  268. 

An  accountable  receipt  was  held  to  be  a  promissoij  note,  and  eridenoe  under  the 
money  counts  under  the  former  system  of  ploadine.  Moore  r,  Oamo,  12  Ohio  B^.  809. 

In  Bing  r.  Footer,  6  Ohio  Bep.  279;  and  Mitdiol  r.  MeOabe,  10  Ohio  Bep.  405,  it 
was  held,  that  promissory  notes,  for  a  sum  certain,  payable  absolutely  at  a  specified 
time,  were  not  divested  of  that  character  by  (in  the  rormer  oase^,  containing  a  stipu- 
lation that,  in  a  certain  contingency,  a  part  of  the  siun  would  be  paid  at  an-  earlier 
period  than  the  one  specified ;  and  a  stipulation  (in  the  latter  ease)  that  in  the  erent 
9f  a  breach  of  a  warranty,  oontained  in  the  note,  of  the  property  for  which  it  was 
given,  such  breach  might  be  set  up  against  the  note. 

Where  a  note  is  payable  in  doth  "  at  a  fair  wholesale  factory  price,"  iMkrol  evidence 
is  admissible  to  show  that  a  certain  scale  of  prices  was  intended  different  from  the  actnal 
wholesale  prices  in  the  market.    Barrett  v.  AUen,  10  Ohio  Bep.  426. 

Blank  eignatvree: 

A.  deliYered  to  B.  his  blank  signature,  under  seal,  with  the  understanding  that  it 
should  be  filled  up  for  two  hundred  dollars.  B.,  without  the  knowledge  of  A.,  filM 
it  up  for  seven  hundred  dollars,  and  negotiated  it  to  C,  who  had  no  notice  of  tha 
understanding  between  A.  and  B.  It  was  held  that  A.  was  liable  to  C.  for  the  whole 
seven  hundred  dolUrs.  Bank  St.  ClaireviUe  r.  Smith  et  al,,  5  Ohio  Bep.  222.  Set 
Ayree  v.  Hamoee,  1  Ohio  Bep.  368. 

Where  F.  and  other  sureties  of  C,  signed  an  instrument  payable  to  S.  or  order,  in 
blank  as  to  the  date,  amount,  and  time  of  jNtyment,  but  with  a  private  agreement 
that  it  should  not  be  filled  for  more  than  $1000  or  $1600,  and  deUvered  it  to  0^  the 
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prlnolpAl,  to  prMMM  tlie  dlMowit ;  and  wliHe  ia  the  kaiidf  of  0.,  leals  were  aflUed  to 
the  lignatares  by  some  one,  without  the  knowledge  or  eonient  of  the  inretiefl ;  and^ 
tnbseqaently,  the  instmrnent  was  presented  by  0.  to  8.,  the  payee,  and  filled  up  and 
discoonted  for  the  sum  of  $10,000.  It  was  held,  1.  That  one  who  intrusts  his  name 
!n  blank  to  another  to  proenre  a  diseonnt,  is  liable  to  the  taU  extent  to  which  sneh 
other  may  see  fit  to  bind  him,  when  the  paper  is  taken  in  good  faitk  without  notiee, 
aetnal  or  oonstroeiiTe,  that  the  aathority  giren  has  been  ezeeeded.  2.  Sneh  blank 
signature  has  the  eflfeot  of  a  general  letter  of  credit;  and  the  rule  is  founded  as  well 
apon  that  prlndple  of  general  jurisprudenoe,  whiob  easts  the  loss,  when  one  of  two 
innocent  persons  must  suffer,  upon  him  who  has  put  it  in  the  power  of  another  to  do 
the  tqjury ;  as  also  upon  the  law  of  agency,  i.  0.  was  the  authorised  agent  of  F. 
to  fill  up  the  paper  and  proeurt  tha  diseo«nt»  baring  no  title  to,  or  interest  In,  tha 
paper;  and  although  not  authorised  to  afflx  seals  to  the  signatures,  and,  therefore, 
fnoompetent  to  bind  F.  thereby,  his  attempt  to  do  so  can  not  affeot  8.,  the  payee.  4» 
HaTlng  ftilly  executed  and  not  axeoeded  his  authority,  by  proouring  the  dlsoounl  of 
the  paper  as  a  promissory  note,  his  unauthorised  act  in  aOxing  a  seal,  may  be  treated 
as  a  nullity  and  the  instrument  enforced,  in  the  manner  and  to  the  extent  contem- 
l^ted  by  the  smrety,  as  suoh  promissory  note.  M^Mmiom  t.  <Sltefy«s,  4  Ohio  St. 
Sep.  53t» 

A.  entrusted  his  name  in  blank  to  B.  at  an  acoommodation  to  enable  B.  to  zalsa 
money ;  B.  then  wrote  a  proadssory  note  on  the  other  side  of  the  paper  payable  to  0. 
or  order,  signed  it  as  maker,  and  procured  the  Indorsement  of  0.  upon  the  baok  under 
that  of  A.;  and  subsequent^  nrecured  the  indorsement  of  D.,  ana  in  this  condition 

Sot  it  discounted.    It  was  held,  that  the  holder  was  authorised  to  treat  A.  as  an  in- 
orser,  and  not  an  original  jromissor  unon  whom  demand  was  necessary  to  charge  tha 
other  indorsers.    Or^mwugk  r.  Smmd,  8  Ohio  St.  Bep.  415. 

Jktyto/gract: 

A  oheck  is  a)     ^    ^  ^ 
of  grace.    Mcrriton  r.  Burgeta,  o  Ohio  St.  Bep.  IS. 

A  draft  for  money,  in  the  usual  form  of  a  check,  but  payable  on  a  ftiture  speetilad 
day,  is  a  bill  of  exchange  and  entitled  to  days  of  grace,    lb.  13. 


A  oheck  is  always  payable  on  presentatioa  and  demand,  and  Is  not  entitled  to  dayt 


Whether  days  of  grace  are  to  be  allowed  on  a  draft  in  the  form  of  a  check,  da- 

Snds  upon  the  question  whether  the  instrument  is  payable  on  demand  or  at  a  ftitura 
y.    rt.18. 

The  usage  of  banks  in  any  particular  place,  to  regard  drafts  upon  them,  payable  at 
a  day  certain  after  date,  as  checks,  and  not  entitied  to  days  of  grace,  is  inadmisdbla 
to  control  the  rules  of  law  in  relation  to  such  paper.    76. 18. 

Before  the  act  of  1889  allowed  days  of  grace  on  negotiable  bonds,  notes  or  bills, 
notes  payable  at  banks,  and  commercial  bills  of  exchange  were  allowed  days  of  gcaoow 
Jkma  T.  Herrick,  8  Ohio  Rep.  56.  But  not  cossmon  notes  of  hand,  made  in  the  or- 
dinaiy  transactions  of  business,  and  payable  at  no  particular  place.  Sharp  r.  Wttrd, 
7  Ohio  Bep.,  pt.  1,  238.  This  was  the  announcement  of  a  nue  of  commercial  law. 
and,  in  aeoordanee  therewith,  it  was  afterward  held,  that  where,  in  the  abeence  of 
any  statutoiy  proTision  on  the  sutt^ect,  a  rule  of  oommerdal  law  has  been  adopted  by 
the  court  of  last  resort  In  this  state,  the  usage  will  thenceforward  bo  presumed  i 
eonferm  to  such  rule  throughout  the  state ;  and  this  presumption,  if  not  conclusive, 
can  only  be  rebutted  by  olear  proof  of  a  uniform  and  settlea  local  usage  to  the  con* 
trary.  Hence  a  negotiable  promissory  note,  made  at  Oindnnati  in  1887,  and  payabla 
in  ninety  days  from  date,  but  at  no  specified  place,  is  not  entitied  to  days  of  grace, 
without  clear  proof  of  a  uniform  usage  at  that  time  and  plaoe  allowing  days  of  graoa 
to  such  paper.    Uham  r.  iVw,  7  Ohio  8t.  Rep.  817. 

Where  a  note  payable  in  speciflo  articles  (alls  due  on  Sunday,  a  tender  on  the  Mon* 
day  following  is  good— BorrNC  ▼.  Atim,  10  Ohio  Bep.  428— although  negotiabla  in* 
•truments  (hlling  due  on  Sunday  are  deemed  due  on  Saturday.  A  promissory  note  for 
iMney  payable  on  demand  is  due  upon  deliyery.    BUI  t.  Smrp,  17  Ohio  Bep.  9. 

TimUf  in  cases  of  demand  and  notice,  is  reckoned,  ii  stsis,  by  calendar  monthi. 
MMttnk^  T.  Mobmmm,  10  Ohio  B^.  497. 

At  10  dtmmmi  upon  lie  mmktr  or  drmmt  is  ctatye  tie  mdarmr  or  drawer  .* 

The  demand  upon  the  maker  or  drawee,  in  order  to  charge  an  indorser,  must  ba 
on  the  third  day  after  the  instrument,  on  its  €soe,  purports  to  bo  due.    Ante  p.  882. 

The  remoTal  of  the  maker  of  a  note,  after  it  is  nwde  and  before  It  is  due,  into  a 
different  state  Arom  that  in  which  he  resided  when  the  note  was  made,  excuses  tha 
holder  fh>m  making  actual  demand  of  payment  form  the  maker,  in  order  to  charge 
the  indorf  er.  The  fhct  of  remoral  commits  the  Indorser  and  dispenses  with  all  de- 
mand, unless  a  particular  place,  it  is  said,  be  appointed  for  the  payment  of  the  note. 
In  the  note  itself.  But  tnis  will  not  excuse  notice  to  the  indorser  of  the  nonpay- 
ment.    OiBt  T.  L^bramd,  8  Ohio  Bep.  307. 

In  a  suit  between  the  Indorser  and  indorsee,  the  question  of  due  dillgenoe,  when 
the  facts  are  not  disputed,  is  one  of  law,  to  bO  decided  bj  the  court.  When  the  fhoti 
are  contested,  the  question  of  law  becomes  mixed  with  facts,  and  is  for  the  deeislon 
Cf  the  Jury,  under  instructions  ttom  the  court,  upon  the  law  arising  upon  the  rarious 
hypothetical  state  of  fhots,  claimed  to  be  made  out  In  tridence.  Iktiia  r.  Htrriek,  f 
Ohio  Bep.  86. 
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A  demand  upon  one  of  three  Joint  and  fereral  promifort  U  loffieient  to  charge  an 
indorser.    Harrit  t.  Clark,  10  Ohio  Rep.  5. 

A  notary  pnbiio  haring  a  bill  of  exchange  for  the  purpose  of  demanding  payment 
of  an  aoeeptor  who  had,  a  short  time  before,  been  a  boarder  at  a  public  hotel  in  Cin- 
cinnati, is  under  no  obligation^  when  informed  at  the  hotel  that  the  acceptor  hu 
gone  down  the  river  to  be  absent  some  days,  to  present  the  bill  or  make  demand  of 
payment  of  any  one  there,  in  order  to  fix  the  liability  of  an  indorser.  Belmont  Btmk 
T.  /VKtervon,  17  Ohio  Rep.  78. 

Demand  of  payment  of  a  promissory  note,  made  at  an  office  in  Cincinnati,  whexe 
the  maker  recelYed  business  calls,  and  directed  them  to  be  made  (he  haTing  no  other 
place  of  business  in  the  eity ),  is  sufficient,  though  the  same  office  was  the  place  of 
Dusiness  of  other  persons.     WeH  y.  Brown,  6  Ohio  St.  Rep.  542. 

W.  k  Co.,  of  Cincinnati,  being  indebted  to  H.  i;  Son,  of  Springfield,  Ohio,  for- 
warded to  the  latter,  by  mall,  at  Uieir  request,  on  Saturday,  NoYcmbec  11|  their  cheek 
of  that  date,  drawn  on  a  Cincinnati  bank,  for  the  balance  due.  The  check  was  re- 
ceiYcd  by  H.  A  Son,  at  Springfield,  by  due  course  of  mail,  on  Monday  morning, 
NoYcmber  13,  and  was  immediately  negotiated,  and  mailed  on  the  following  day,  at 
Springfield,  by  the  holder,  for  Cincinnati,  to  be  collected.  It  was  received  at  Cin- 
oinnati,  by  course  of  the  mail,  on  Thursday  morning,  November  16,  and  presented 
for  payment  on  the  same  day.  It  was  held  that  there  was  not  such  want  of  reason- 
able diligence  Ia  presenting  the  check  for  payment,  as  would  discharge  the  drawers. 
Werk  df  Co.  v.  TAe  Mad  River  Valley  Bank,  8  Ohio  St.  Rep.  301. 

On  a  bill  drawn  March  20,  due  at  four  months,  a  demand  and  notice  on  the  32d  it 
not  good.    MeMurehy  v.  Bobimmm,  10  Ohio  Rep.  497. 

Demand  at  it  reepeete  the  maker  of  a  note  payable  at  a  partieular  place  : 

If  a  note  is  payable  at  a  certain  time,  and  at  a  particular  place,  if  the  maker  is 
not  there,  or  does  not  have  the  money  Uiere,  when  due,  he  has  not  performed  his 
promise,  and  is  liable  to  an  action  on  the  note.  No  demand,  therefore,  at  the  place, 
is  necessary  to  render  the  maker  liable.  But  if  the  maker  shows  that  he  was  ready 
at  the  time  and  place  to  pay  the  money,  and  there  was  no  person  there  to  receive  it, 
his  promise  is  not  broken,  and  the  duty  to  pay  the  nioney  remains,  althongh  no 
action,  it  is  said,  can  be  sustained,  until  a  subsequent  personal  demand.  Comm  v. 
Oano,  1  Ohio  Rep.  483. 

The  kolder*e  title: 

The  holder  of  a  note  or  bill  payable  to  bearer,  or  indorsed  in  blank,  if  eonsidered 
the  owner  of  it,  prima  facie,  and  is  not  called  on  to  prove  his  title.  StarUmg  v.  Kism^ 
7  Ohio  Rep.,  part  2,  237;  Wiliiame  v.  Boteen,  11  Ohio  Rep.  66. 

JVan^er  hy  delivery: 

A  note  payable  to  bearer  was,  by  the  law  merchant,  negotiable  by  delivery.  The 
practice  thus  to  transfer  such  paper  prevailed  from  the  time,  of,  and  before  our 
statute,  and  although  the  court  did  not  think  this  a  proper  construction  of  the  stat- 
nte,  they  were  unwilling  to  change  it.  So  that  a  note  payable  to  bearer  it  nego- 
tiable by  delivery.  Byinyton  v.  Oeddinge,  2  Ohio  Rep.  228 :  StarUstg  v.  Kioae,  7  Ohio 
Rep.,  pt.  2,  237,*  Avery  v.  Latimer  &  ¥tU,  14  Ohio  Rep.  542. 

But  a  note  or  bill  under  seal,  payable  to  bearer,  not  being  negotiable  by  the  Bng- 
lish  statute,  by  indorsement  or  otherwise,  is  only  negotiable  by  virtue  of  our  statate, 
and  only  by  indorsement  thereon.    i6.  542. 

The  indoreement:  (See  Guakaittt,  post  p.  870. ) 

Every  indorsement  of  a  bill  of  exohange  is  a  new  contract,  and  each  indorser  be- 
eomes  to  the  subsequent  holder  a  new  drawer.  Caee  v.  Heffner,  10  Ohio  Rep.  180. 
Every  indorsement  must  be  governed  by  the  law  of  the  state  where  made,    lb,  185. 

Whenever  the  obligation  of  a  party  appearing  upon  the  back  of  a  negotiable  paper, 
can  take  effect  as  an  indorsement  at  the  time  the  contract  itself  takes  effect,  it  should 
be  held  to  do  so  as  conforming  more  nearly  to  the  general  intention  of  parties  as- 
suming that  position  upon  it.  In  the  application  of  Uiese  principles,  when  the  name 
of  a  stranger  is  put  upon  the  back  of  a  note  intended  for  a  payee,  and  to  give  it 
eredit  with  him,  as  such  person  can  not  be  charged  as  an  indorser,  effect  should  be 
given  to  his  undertaking  by  holding  him  liable  as  a  surety  or  guarantor.  But  where 
the  paper  is  not  designed  for  the  payee,  and  his  indorsement  u  also  obtained  to  give 
the  paper  credit  with  a  subsequent  party,  the  party  indorsing  at  the  time  or  befov« 
the  paper  is  drawn,  may,  and  should  be  treated  as  a  second  indorser.  Qreenomgh  v. 
amead,  3  Ohio  St.  Rep.  415. 

It  is  not  error  to  refuse  to  order  the  plaintiff,  in  an  action  against  an  indorser,  to 
fill  up  the  indorsement  before  judgment.    lb.  415. 

If  the  holder  of  a  note  retains  it  in  his  hands  until  his  death,  when  an  assignment, 
made  by  him,  is  found  on  the  note,  and  his  executors  deliver  it  to  the  assignee,  snoh 
assignment  and  delivery  will  vest  no  interest  in  the  assignee.  Clark  v.  B^,  2  Ohio 
Rep.  56. 

A.  note  made  for  the  maker's  own  accommodation,  for  discount  of  bank,  cen  noty 
upon  the  reftisal  of  the  bank  to  discount  it,  be  transferred  to  one  having  knowledge 
of  the  facts,  so  as  to  enable  him  to  recover  upon  it  against  the  maker.    Some  v.  Vm 
€i  aL,  6  Ohio  Rep.  249 ;  see  WiUiatne  v.  Boeeen,  11  Ohio  Rep.  65. 
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TrtmM/erfor  eoUeetum,  etc: 

A.  G.,  in  Pittsburg,  drew  upon  bit  debtors  in  Zanesrille  for  $114.04,  inbject  to  big 
own  order,  and  indorsed  the  draft  to  W.  M.  A  Co.,  exchange  brokers  at  Pittsburg, 
who  indorsed  and  sent  it  to  H.  N.  E.,  ap  exchange  broker  at  Zanesyille,  for  collec- 
tion, who  reoeired  the  monej  npon  it.  Before  the  payment  of  the  draft,  W.  M.  A 
Co.  failed,  and  were  indebted  to  H.  N.  K.  in  a  sam  larger  than  the  amount  of  the 
draft,  which  indebtedness  grew  out  of  their  dealing^  as  exchange  brokers.  When 
the  latter  received  the  draft,  he  had  no  notice  that  A.  G.  was  its  owner,  but  had  sneh 
nctice  before  the  money  was  paid.  Held,  H.  N.  K.  might  retain  and  apply  the  pro- 
ceeds of  this  draft  on  his  own  aocoont  against  W.  M.  A  Co.  Oordon  r.  Kearny,  17 
Ohio  Rep.  672. 

Where  a  bank  in  this  state  receires  for  collection  a  draft  payable  in  New  York,  and 
for  the  same  parpose  forwards  the  draft  to  its  correspondent  in  New  York,  the  bank 
here  is  re»>on8ible  to  the  owner  for  the  conduct  of  such  correspondent,  and  for  the 
proceeds  or  the  draft,  immediately  upon  its  collection  by  such  correspondent.  Sneh 
correspondent  is  the  agent  of  the  bank  here,  and  not  the  sub-agent  of  the  owner  of 
the  draft ;  and  payment  to  the  agent  is  payment  to  the  bank,  unless  there  was  some 
agreement  or  authority  between  the  owner  and  the  bank  beyond  the  mere  fact  of  the 
draft  being  received  for  collection.  IZmms,  Supketu  df  Cb.  v.  The  StaU  Bank  of  Ohio, 
8  Ohio  8t.  Rep.  465.  If,  before  the  draft  is  collected,  the  bank  here  becomes  in- 
solvent, its  agency  may  be  revoked,  and  the  agent  of  the  bank  made,  by  notice  or 
otherwise,  the  agent  of  the  owner  of  the  draft,  and  chargeable  to  the  owner  with  the 
proceeds  of  the  draft  afterward  collected.  76.  465.  But  if  the  bank  here  becomes 
insolvent  after  the  draft  is  collected  by  the  agent,  and  if,  before  such  insolvency, 
various  sums  are  collected  by  the  agent  on  drafts  forwarded  to  him  for  collection,  and 
various  sums  are  paid  to  the  bank  on  such  collections  before  insolvencv,  and,  after 
the  insolvency,  a  part  of  the  ftands  remaining  from  sueh  collections  in  the  hands  of 
the  agent,  is  paid  over  to  the  assignee  of  the  insolvent  bank,  the  owner  of  such  draft 
bas  no  such  specific  lien  or  claim  upon  the  fVinds  in  the  hands  of  the  assignee  at  to 
give  him  a  preference  over  creditors  of  the  insolvent  bank.    lb,  466. 

At  to  notice  to  the  indoner,  of  demand  and  nonpayment: 

Notice  to  charge  an  indorser  will  be  sufficient,  if  given  under  such  eireumstanoef 
as  to  show  that  the  indorser  received  personal  notice,  although  there  be  no  positive 
proof  of  the  fact.  Even  where  parties  reside  in  the  same  town,  circumstances  may 
DC  shown,  and  they  may  be  sufficient  without  positive  proof,  to  satisfy  a  jury  that  an 
indorser  had  personal  notice  of  demand  and  nonpayment.  Notice  of  demand  and 
nonpayment,  to  charge  the  indorser,  where  the  parties  reside  in  the  same  town,  may 
be  given  on  the  day  of  the  demand,  or  the  day  after.  Beminglon  r,  Harrington,  8 
Ohio  Rep.  507. 

The  indorser  of  a  note  resided  a  part  of  the  time  in  the  country,  nine  miles  fh>m  a 
city,  and  a  part  of  the  time  at  his  mother's  In  the  ci^,  but  transacted  no  regular 
business  at  either  place.  He  directed  letters  to  be  left  lor  him  at  his  mother's,  and 
notice  of  the  protest  of  the  note  was  put  in  the  city  post  office,  from  whence  a  letter 
oarrier  distributed  letters — ^who  testified  that  he  haa  carried  letters  to  the  indorser, 
firom  Uie  post  office.  There  was  no  evidence  that  there  was  a  post  office  nearer  hie 
eountry  residence  than  that  of  the  dty.  It  was  held  by  the  court,  that  this  testi- 
mony was  admissible  to  submit  to  a  jury,  to  satisfy  them  that  the  notice  of  protest 
actually  reached  the  indorser.     Giet  v.  Lyhrand,  3  Ohio  Rep.  807. 

The  absence  of  the  maker  of  a  note  from  home,  is  no  excuse  for  delay  in  proceed- 

;  to  fix  indorsers,  by  notice  of  nonpayment.    Davit  v.  Herriek,  6  Ohio  Rep.  55. 

The  indorsers  of  a  promissory  note  were  charged  at  law,  without  notice  of  nonpay- 
ment, on  the  ground  that  they  were  secured  by  an  assignment  of  sufficient  proper^ 
to  pay  the  note.  They  were  afterward  deprived  of  this  fund  by  a  previous  lien.  It 
was  held  that  they  could  not  be  relieved  m  chancery  from  their  liability.  Me  Coy  ei 
cU.,  V.  Bank  U.  S.,  5  Ohio  Rep.  548. 

The  holder  of  a  bill  of  exchange,  in  order  to  charge  an  indorser  residing  in  an- 
other state  or  place,  adopting  the  mail  as  the  means  of  conveying  the  notice  of  the 
dishonor  of  the  bill,  mav  send  the  notice  by  the  mall  of  the  day  of  the  default,  but 
if  not,  he  mutt  deposit  the  notice,  directed  to  the  indorser,  in  the  post  office  in  time  to 
be  sent  by  the  mail  of  the  day  next  after  the  day  of  the  dishonor,  unless  the  mail  of 
that  day  be  made  up  and  dosed  at  an  nnreasonablT  earbr  hoar,  or  in  other  words,  be- 
fore early  business  hours ;  and  if  there  be  no  mail  of  that  day,  or  the  mall  of  that 
day  be  closed  at  an  unreasonably  early  hour,  then  by  the  next  praeticable  maiL 
Laumm  A  CowAe  v.  Fomwre  Bankof  Salem,  1  Ohio  St.  Rep.  206. 

Where  a  bill  was  protested  in  the  dty  of  PitUburg  on  the  27th  of  July,  and  t^ 
departure  of  the  only  mail  of  Ae  next  day  to  the  place  of  the  residence  of  the  in- 
dorser was  ten  o'dook,  a.  m.,  the  time  of  the  closing  of  the  mail  being  ten  minutes 
after  nine  o'clock,  and  not  before  convenient  early l>usiness  hours,  the  holder  doee 
not  use  due  diligence  if  he  neglects  to  send  the  notice  of  dishonor  by  that  mail. 
lb,  206. 

The  holder  of  a  bill  is  not  bound  to  give  notice  of  the  dishonor  to  any  more  than 
ttis  first  immediate  indorser.  And  each  party  to  a  bill  has  the  same  time  for  giving 
notice  to  parties  prior  to  him  that  the  holder  has.    lb,  206. 

After  an  agent,  to  whom  a  bill  is  sent  for  collection,  has  given  notice  to  the  prind- 
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paly  the  tame  time  thereafter  is  allowed  to  the  principal  for  jct^ioff  AOtioe  to  the  In- 
oorser  ai  if  he  had  himself  been  an  indorser  reeoiving  notice  uom  the  holder.  /6. 206. 

When  the  notice  to  an  indorser  is  in  writing,  and  ondispnted,  its  snfficienej  is  a 
question  of  law,  to  be  determined  ezclasively  by  the  court.  Town$end*9  adm'r  v.  Lo- 
rain  Bank  of  Eljfria,  2  Ohio  St.  Eep.  345. 

It  need  not  contain  a  statement  that  the  indorser  is  looked  to  for  payment ;  hot  it 
matt  show  upon  its  face,  either  expressly,  or  by  fair  implicationi  that  the  note  or  bill 
has  been  duly  presented  to  the  maker  or  acceptor,  and  dishonored.    /6.  345. 

Such  presentment  and  dishonor,  can  not  be  inferred  from  a  simple  statement  that 
the  paper  is  unpaid;  or  from  a  notice  showing  It  to  hare  |>een  protested  before  ft 
was  due.    Ih,  345. 

Notice  of  nonpayment  of  a  note,  addressed  to  the  indorser  at  his  place  of  resi- 
dence, and  put  into  the  post  oflELce  by  nine  o'elock,  a.  m.,  on  the  next  day  after  its 
dishonor,  is  sufficient,  altnough  the  mail  for  the  indorser's  plaoe  of  residence  was,  by 
the  regulations  of  the  post  offioe,  closed  daily  at  flre  </'«ioJL^  ▲.  x.  WeH  v,  Brown^ 
t  Ohio  St.  Bep.  542. 

Accommodation  drawers,  who  unite  as  drawers  with  tlie  person  for  whose  accom- 
modation they  draw,  are  entitled  to  notice  of  non}*ajn»ent,  u  they  had  reason  to  ex- 
pect their  principal  would  provide  funds  to  mju  tLe  bUL  Ifwar  t.  2Vorui^«  ezse- 
CMlort,  7  Ohio  St.  Rep.  281. 

Notice  of  nonpayment,  or  what  is  tantamount  to  notice,  to  one  joint  drawer,  is  not 
to  be  deemed  notice  to  the  other  drawers,  unless  ail  are  partners.    lb.  261. 

Where  a  bill  of  exchange  was  protested  for  nonpayment  in  New  York,  and  the 
agent  of  the  holder  by  the  next  mail  sent  notice  of  protest  to  the  drawer,  who  re- 
iided  at  Ripley,  Ohio,  under  cover  to  the  holder  at  Cincinnati,  who  sent  the  notice 
to  the  drawer  by  the  next  mail — held,  that  the  notice  was  sufficient  to  charge  the 
drawer.     0.  L,  ln§.  S  lVv$t  Cb.  r.  McCoffue,  18  Ohio  Rep.  64. 

It  is  said  thftt  an  inaecunu^  in  the  notice  as  to  the  desoriptlon  of  tho  instniment,  « 
or  the  place  where  it  is  lying,  not  calculated  to  mislead  as  to  tho  bUl  intended,  has 
been  held  to  be  immaterial.    Ett^*t  admW  t.  Ofeil  S  Oo.t  Ohio  St.  Rep.  538. 

IHt^wtmU  nq»ra  proiett : 

One  who  pays  «  bill  My»ra  jmXasI,  for  tho  honor  of  the  indorser,  must  giro  notice  to 
taisih  indorser,  otherwise  the  latter  will  not  be  liable.  Wood  H  oL  r,i\iffk  et  a/.,  7 
t  Ohio  Rop.  pt  2, 156. 

Wkm  OH  ituiorter  %»  Uable  witKoiti  demamd  amdnodoB: 

Where  an  indorser  of  a  promissory  note  is  ftUly  indemnified  for  the  indorsement, 
the  indorsee  mi^  maintain  an  action  against  him,  without  proof  of  demand  and  no- 
tice.   Dtvtlmg  T.  FtrrU,  18  Ohio  Rep.  170. 

An  indorser  of  a  promissory  note  mi^,  by  special  agreement,  waive  notice  of  de- 
mand and  nonpayment.  K^U  v.  Orten,  14  Ohio  Rep.  490.  If  the  indorser  contract 
with  the  indorsee  that  he  will  be  responsible  for  the  payment  of  the  note,  if  the 
aiakor  prove  unable  to  pay  it,  after  being  prosecuted,  and  nis  property  exhausted,  an 
action  may  be  sustained  agaln't  the  indorser  without  proof  of  notioe  that  the  maker 
kas  failed  to  p».    /6.  490. 

Where  an  inaoroer  of  a  note  has  indemnity  to  protoot  him  against  his  liability,  he 
li  not  entitled  to  demand  and  notioe  of  nonpayment  li|y  tho  maker,  to  make  him  liable 
as  such  indorser.    K$U  v.  (Trean,  14  Ohio  Rep.  495. 

Framdidmt  drawer  </  a  hiU: 

Tho  oontraot  of  a  drawer  is,  that  he  will  pay  tho  bill,  provided  it  be  duly  presented 
and  payment  duly  demanded  of  the  drawee,  and  in  the  event  of  nonpayment,  he  be 
4uly  notified  thereof.  These  are,  in  general,  oonditions  precedent  to  the  liability  of 
the  drawer.  Per  Swan,  J.,  in  Miter  v.  Tro9mgtr*9  «cV,  7  Ohio  St  Rep.  285.  But  the 
drawer  of  a  bill,  who  has  no  assets  in  the  hands  of  the  drawee,  and  has  no  reason  to 
ozpeot  that  the  drawee  will  bo  provided  with  ftinds  to  pay  the  bill*  or  will  pay  it,  is  a 
midnlent  drawer,  and  is  not  entitled  to  notice  of  nonpayment.    Ih.  281. 

Ai09»mmodaiia»  imdor§m^    rtetr  UabUitjf  to  socA  oliUr.* 

In  JkMftam  v.  WaddU,  1  Ohio  Rep.  413, 420,  it  was  held  that  indorsers  of  a  promU- 
ssty  note  for  the  maker's  aooomsbodation,  were  co-sureties,  and  that  the  last  indorser 
•ouM  not  recover  of  a  previous  indorser  any  more  than  a  contribntive  share.  This 
decision  is  said  by  Lane,  C.  J.,  in  WiUkaiur.  Bomen,  11  Ohio  Rep.  62,  67,  to  have  been 
based  upon  a  local  usage  prevailing  at  the  time  in  regard  to  proetiieory  moim,  to  which 
alone  it  was  applied,  and  that  the  usage  was  recognised  as  law  In  that  particular  decision. 
But  in  the  latter  case  of  WiUiawm  v.  AMten,  it  was  held  that  the  aooommodation  in- 
dorsers of  a  biil  of  emikamgt  are  not  Joint  sureties,  but  are  liable  to  each  other  in  the 
order  of  their  becoming  parties.  The  parties  adopting  a  bill  of  exchange  which  bed 
never  been  sul])|ect  to  the  local  usage  alone  applicable  to  promissory  notes,  were  pre- 
sumed not  to  have  relied  upon  such  usage  for  protection,  and  were  held  subject  to  the 
•ommeroial  rule  which  the  local  usage  ^d  changed. 

In  K^letf  V.  Fiem,  18  Ohio  Rep.  442,  the  action  was  brought  on  a  bill  of  exchangi 
by  an  accommodation  indorser,  and  an  express  agreement  made,  when  tho  bill  was 
drawn  and  indorsed,  between  the  plaintiff  and  defendant,  that  they  should  be  join* 
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Mireties  for  the  seeommodation  erf  the  drawer,  was  allowed  to  he  proved  hy  parol  hj 
the  defendaot ;  and  he  having  paid  on  the  bill  an  amount  eqnal  to.  Uiat  paid  hy  the 
plaintiff,  the  action  wai  defeated. 

Damage9  on  foreign  protmUd  h%U»  : 

The  first  section  of  the  aot  of  February  15, 1831  (Swan'i  R.  S.  576),  wai  aa  toU 
low8:<'That  when  any  bill  of  exchange  shall  be  drawn  for  the  payment  of  any  ram  of 
money,  and  sach  bill  shall  be  legally  protested  for  nonacoeptanoe  or  nonpayment,  the 
driwer  or  drawers,  indorser  or  indorsers,  shall  be  subject  to  the  payment  of  twelre 
per  centum  damages  thereon,  if  drawn  on  any  person  or  persons,  or  body  corporate, 
without  the  jurisdiction  of  the  United  States ;  and  six  per  centum  damages  thereon. 
If  drawn  on  any  person  or  persons,  or  body  corporate,  wi^in  the  jurisdiction  of  the 
Tnitod  States,  and  without  the  jurisdiction  of  this  state ;  and  the  bills  shall,  in  aH 
cases,  bear  an  interest  of  six  per  centum,  flrom  the  date  of  the  protest,  until  the 
money,  therein  drawn  for,  shall  be  fVilly  satisfied  and  paid." 

The  right  of  a  party  to  damages,  under  this  section,  did  not  depend  upon  ^e  place 
of  payment,  but  upon  the  place  of  residence  of  the  drawee.  No  damages  were  allowed 
upon  a  bill  drawn  upon  a  person  in  OMo,  payable  in  a  sister  state,  and  protested  fat 
nonpayment.  Farmen*  Bank,  He.  t.  Brainerd  9t  ai,,%  Ohio  Rep  S92.  Qnestleii: 
Could  damages  be  recoTcred,  if  the  bill  were  drawn  upon  a  cititen  of  Ohio,  tempo- 
rarily residing  in  New  Tork,  and  accepted  by  him  in  New  Tork,  and  protested  for 
Bonpayment?    Id.  Ih. 

Where  a  bill  was  drawn  In  New  Tork  upon  a  person  residing  in  that  state  and  was 
•ubsequently  indoned  in  Ohio  to  a  resident  of  Ohio,  and  a  rait  was  brouglit  by  the 
holder  against  the  indorser,  the  plalntUF  was  entitled  te  els  per  cent,  daanges ;  nad 
In  such  case  a  protest  was  necessary,  and  was  competent  to  vrore  a  demand.  CbM  t. 
Hefner,  10  Ohio  Rep.  180.  Where  rach  bill  was  not  protested,  the  principal  and  in* 
terest,  without  the  statute  damages,  was  recorerable  on  proof,  tMrntae,  oi  demand  and 
notice.    lb,  180. 

Where  statutory  damages  are  claimed  upon  a  protested  Mil,  It  Is  for  the  juiy  to  find 
those  damages,  and  not  for  the  court  to  assess  them,  or  add  tiiem  to  tiie  rerdlot. 
Oraw/ord  v.  WolooU,  11  Ohio  Rep.  145. 

A  bill  of  exchange  was  drawn  in  Cincinnati,  directed  te  "  T.  A  0.,  New  Oriesns.'' 
T.  &0.  were  a  mercantile  firm,  haring  business  houses  both  in  New  Orleans  and  Ci]i» 
einnati ;  T.  residing  in  the  former  ci^,  and  C.  in  the  hitter.  The  bill  was  aeeepted 
for  the  New  Orleans  house  by  C.  at  Cincinnati,  and  at  maturity  was  presented  fiir 

Sayment  to  the  house  in  New  Orleans  and  protested  for  nonpayment.    Held,  that  the 
rawers  were  liable  to  pay  six  per  cent,  statutory  damages  on  the  bin.     Wmt  S  €b.  t. 
The  VaUey  Bank,  6  Ohio  St.  Rep.  168. 

Six  per  centum  damages  on  a  protested  bill  of  exchange,  addressed,  by  mistake,  to 
the  defendant  in  Ohio,  mstead  of  Philadelphia,  where  ue  bill  was  payable,  caa  not 
he  recoTcred  back,  nor  be  set  olf  against  a  rabseqnent  claim.  If  paid  with  a  ftdl 
knowledge  of  the  fiscts.     TU  Oimmeroial  Bank  of  OmobmaH  t.  Bied,  11  Ohio  Bisp.  498. 


Although  in  a  technical  sense,  the  term  proteti  means  only  the  formal  dectaratleii 
drawn  up  and  signed  by  the  notary ;  yet,  as  used  by  commercial  men,  it  inclodes  all 
the  steps  necessary  to  charge  an  indorser.  Jhwneend'e  admW  r.  The  Lorain  Bank  ef 
JElyria,  2  Ohio  St.  Rep.  346. 

As  it  respects  foreign  bills  there  is  no  controrersy  but  that  a  protest  Is  competent 
eridence  of  a  demand.  Indeed,  it  seems  to  be  Che  only  nroper  erldence.  Such  blHs, 
if  not  accepted  or  if  not  paid,  must  be  protested,  in  order  to  charge  the  drawer  or 
an  indorser.  It  is  equally  well  settled  ttiat  In  the  case  of  an  Inlaira  bill  no  protest 
is  necessary ;  and  not  being  necessary,  the  protest,  if  one  he  made,  can  not  be  given 
In  cTidence,  but  the  notary  himself  must  m  called  as  a  witness.  If  not  proteeted, 
the  appropriate  demand  may  be  proren  by  any  disinterested  witness.  Per  Hitehoeek, 
J.,  Case  V.  Hefner,  10  Ohio  Ren.  188. 

A  bill  drawn  in  one  of  the  United  States  on  a  person  residing  in  another  partakes 
of  the  nature  of  a  foreign  bill,  and  win  be  reganlcd  as  a  Ibreign  Mil,  at  least  so  far 
that  a  protest  is  good  eyidence  of  the  fhots  it  contains.  Ih.  187.  But  the  protest  of 
such  a  Dili  is  not  essential  for  any  other  purpose  than  the  reoorery  of  statutory  dan- 

X.     Caae  v.  Hefner,  10  Ohio  Bep.  180;   MeMnrehejf  T.  Bohimen,  Ih,  496;  Bdep'$ 
V  ▼.  Cecil  &  Co,,  6  Ohio  St.  Rep.  536.    Demand  and  notice  in  such  ease  may  he 
proved  otherwise  than  by  the  certificate  of  protest.    Ih, 

The  dishonor  of  a  blU  of  exchange,  drawn  in  this  state,  and  payable  In  another, 
may  be  proved  by  a  notarial  protest.  Towmend^e  adm'r  r.  The  2or«i6i  Bank,  2  Ohio 
St.  Rep.  345. 

It  seems  that  the  formal  protest  need  not  be  drawn  np  at  Ae  time  tiie  facts  oecur- 
red,  on  presenting  the  bill,  out  may  be  drawn  up  afterward  at  the  oonTenience  of  the 
notary.    £$tep*e  adm*r  r.  Ceeil  d:  Co.,  6  Ohio  St.  Rep.  587,  538. 

A  mistake  in  the  certificate  of  protest,  describing  a  different  bill,  as  where  the 
notary  by  mistake  attached  to  a  bill  a  certificate  of  protest  prepared  for  another  Ml] 
may,  it  seems,  be  corrected  at  any  time,  either  before  or  after  suit  brought.    Ih.  537. 

A  bill  of  exchange,  and  the  protest  are  admissible  in  CTidence,  and  may  go  to  tiie 
Jury,  although  they  may  not  of  themselves  show  a  rafltcient  demand  and  notloe  to 
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entitle  tbe  partj  offering  them  to  recover.   Objections  to  them  go  to  the  effect  of  the 
eridenoe,  not  to  its  admissibilitj.     Treim  r.  Brown  &  FnUer,  14  Ohio  Rep.  482. 

CoH  <^  proteat  may  be  recovered  by  the  holder,  if  sni&cientlj jproved.    The  fitet  of 
protest  is  some  evidence.    Even  snob  slight  evidence  was  sufficient  to  prevent  the 
ooort  from  disturbing  the  verdict  on  error.    Zewit  r.  TJU  Bank  of  Ke$Utiehf,  12  Ohio 
Bep.  161. 
Chiaramty, '^Demand  and  noUte,  etc 

If  a  third  person,  not  a  party  to,  or  holder  of  the  instmment,  give  his  name  to  a 
note  previonsly  made,  by  indorsing  or  signing  bis  name  on  it,  his  engagement  ii 
collateral  only,  and  he  is  to  be  held  as  a  guarantor*  But  if  such  third  person  in- 
dorse or  sign  his  name  to  a  note  at  the  timo  it  is  made,  without  prescribing  the  limits 
of  his  responsibility,  he  thereby  authorises  the  holder  of  the  note  to  treat  him  as  a 
maker,  and  is  bound  to  like  extent  as  if  his  name  was  written  under  that  of  Uie 
principal,  and  he  will  be  entitled  to  the  privileges  only  of  a  surety ;  and  the  blank 
indorsement  may  be  filled  up,  at  any  time,  by  the  holder  of  the  note,  in  form  to  bind 
the  indorser  as  principal,  or  the  oourt  may  regard  it  as  so  filled  up.  In  eases,  how- 
ever, of  blank  signatures  of  this  kind,  parol  testimony  is  admissible  to  show  the 
intention  of  the  parties,  as  to  the  extent  of  liability,  and  to  repel  the  above  men- 
tioned legal  presumptions,  against  such  indorsers.  Bright  r.  Carpenter  et  al.,  9  Ohio 
Bep.  139. 

The  mere  indorsement  upon  a  note,  of  a  stranger's  name  in  blank,  is  prima  fwU 
•videnoe  of  guaranty.  But  if  made  at  the  time  of  execution  by  the  other  par^,  or 
in  pursuance  of  an  intention  to  become  responsible,  it  is  an  original  undertaking, 
ana  such  person  will  be  held  aa  a  maker  of  tne  note.  Such  intention  may  be  provA 
by  parol.  The  rule  is  the  same  whether  the  instrument  be  negotiable  or  not.  Ckom- 
pion  V.  Ori/JUh,  13  Ohio  Bep.  228.  The  same  principle  was  followed  in  £obin$on  v. 
AbeU,  17  Ohio  Bep.  8fi. 

A  memorandum  at  the  foot  of  a  promissory  note  in  these  words:  "I  hereby  obligate 
mjrself  that  the  above  note  shall  be  paid  in  three  years  from  this  4th  day  of  June, 
1888,"  made  in  consideration  that  the  payee  would  delay  the  payment  until  two 
years  after  the  maturity  of  the  note,  was  held  to  be  an  original  agreement,  and  de- 
mand and  notice  are  not  necessary  to  charge  the  signer  of  the  memorandum.  Seed 
T.  Boame,  17  Ohio  Bep.  128. 

A  guaranty  of  the  fulfillment  of  a  contract  written  below  the  contract,  and  exe- 
cuted at  the  same  time,  subject«  the  guarantor  as  an  original  contractor,  and  a  suit 
may  be  instituted  asainst  both  parties  Jointly  or  against  either  severally.  Leonard 
T.  Sweeteer,  16  Ohio  Kep.  1. 

The  indorsement  of  a  note  not  negotiable,  is  not  an  original  undertaking  between 
the  indorser  and  indorsee ;  but  it  is  collateral,  and  payment  must  be  demanded,  aud 
notice  given  to  the  Indorser  as  upon  negotiable  paper.  Parker  v.  Biddle,  11  Ohio 
Bep.  102.  The  indorsement  of  such  note  by  a  person  not  a  party  to  it,  is  a  guaranty. 
And  upon  such  guaranty  demand  of  payment  must  be  made  when  the  note  becomes 
dnCy  and  notice  given  to  the  indorser  hefore  suit.     lb,  102. 

In  case  of  guaranty,  demand  of  payment  of  the  principal  debtor,  and  notice  of 
his  default,  are  requisite  to  charge  the  guarantor  only  where  the  fact  on  which  his 
liability  is  made  dependent  rests  peculiarly  within  the  knowledge  of  the  guarantee,  or 
depends  on  hie  option,    Baeh/ord  v.  Shaw,  4  Ohio  St.  Bep.  268. 

But  where  the  oontingency  which  determines  the  liability  of  a  guarantor,  is  one 
which  is  known  to  him,  or  whictT  he  is  bound  to  know,  or  where  each  party  has,  in 
legal  contemplation,  equal  means  of  information,  the  guarantor  must  take  notice  at 
hisperU.    /6.  268. 

In  order  to  discharge  a  guarantor  from  liability,  on  the  ground  of  want  of  notice 
of  the  default  of  the  principal  debtor,  there  must  be,  not  only  a  want  of  the  notice 
within  a  reaeonahU  time,  but  there  must  be  also  some  actual  toee  or  damage  thereby 
caused  to  the  grantor.  And  if  such  loss  or  damage  does  not  go  to  the  whole  amount 
of  the  claim,  but  is  only  in  part,  the  guarantor  is  not  wholly  mscharged,  but  only  j>re 
tamto,    76.268. 

If  the  principal  debtor  be  solvent  when  the  note  falls  due,  and  due  notice  of  the 
defkult  be  not  given,  and  the  principal  afterward,  and  before  notioe,  becomes  insol- 
Tcnt,  the  guarantor  Is  discharged.    76.  264. 

The  continued  insolvency  of  the  principal  debtor  ftom  the  time  of  the  maturity  of 
the  debt,  as  a  general  thing,  dispenses  with  the  necessity  of  the  noticcy  in  order  to 
charce  tke  guarantor.    76.  ^64. 

Where  the  undertaking  of  the  party  is  to  guaranty  the  payment  of  the  note  of  an- 
other, aJUr  final  procete,  the  prosecution  of  the  claim  to  final  process  against  the 
maker  of  the  note  is  essential,  in  order  to  charge  the  guarantor.    76.  264. 

But  an  omission  to  bring  suit  against  the  original  debtor,  within  a  reasonable  time, 
will  not  discharge  the  guarantor  from  liability,  where  the  terms  of  the  guaranty  do 
not  prescribe  the  degree  of  diligence  to  be  used  in  the  proceeding,  by  suit,  and  wheiv, 
in  consequence  of  the  continued  insolvency  of  the  principal  debtor  from  the  time  of 
the  maturity  of  the  debt,  the  guarantor  suffered  no  loss  by  the  delay.    76.  264. 

In  an  action  upon  a  guaranty  indorsed  on  a  note,  thus :  "  We  guaranty  the  collec- 
tion of  the  within  to  Cyrus  Brown,"  evidence  may  be  received  that  the  defendant  was 
injured  by  the  delay  of  notice  that  the  note  guarantied  could  not  be  collected.  Wo^ 
▼•  Brown,  5  Ohio  8t  Bep.  804. 
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Zetter  of  ertdU,  notice,  ete. 

Where  a  letter  of  credit  is  addressed  to  a  particular  firm,  no  one  else  can  rely  on  it 
as  a  guaranty.  2byfor  r.  Weimore,  10  Ohio  Rep.  490.  Where  a  bill  of  goods  is  taken 
vpon  the  faith  of  a  letter  of  credit,  notice  of  it  must  be  given  at  once  to  the  gnaran- 
tor.    /6.490. 

Upon  a  letter  from  persons  in  New  Orleans,  addressed  to  one  in  Cincinnati,  stating 
that  bills  to  the  extent  of  $10,000  wonld  be  duly  honored  by  them  np  to  a  certain 
date,  the  same  being  accompanied  by  a  bill  of  landing  of  shipments  to  their  address 
by  steamboats,  an  action  may  be  maintained  for  a  breach  of  promise  to  accept  in  his 
own  name,  by  a  third  person,  who  upon  the  faith  of  snch  letter  has  taken  bills  drawn 
according  to  its  proTisions.    Such  a  letter  of  credit  does  ntft,  at  in  case  of  commercial 

rranties,  require  notice  to  be  given  either  of  its  acceptance,  or  of  bills  drawn  under 
The  law  of  Ohio,  and  not  of  Louisiana,  governs  tne  contract.    LonadaU  S  Chray 
V.  The  Ltufayette  Bank  of  OimekmaU,  18  Ohio  Bep.  120. 

Ooneideratum  of  a  note  : 

Where  the  consideration  of  a  note  is  the  lease  of  landfc  of  an  Indian,  the  lease 
being  void  (8  v.  Laws  U.  8.  400),  the  note  is  also  void.  Chaffee  v.  OorreU,  0  Ohio 
Bep.  421. 

Where  A.  made  a  promissonr  note  payable  to  B.  and  to  be  assigned  to  C.  upon  his  pay- 
ing a  sum  of  mon^  and  performing  certain  labor  for  A.,  the  payment  of  the  money 
and  performance  of  the  labor  constitute  the  consideration  of  the  note ;  and,  In  a  suit 
upon  it  against  A.  by  0.,  who  has  obtained  an  assignment,  his  nonperformanoe  may 
be  shown  to  defeat  a  recovery.    Brown  v.  WtUUf  13  Ohio  Rep.  20. 

An  action  can  not  be  sustained  upon  a  note,  the  sole  consideration  of  which  is  an 
agreement  on  the  part  of  the  payee  not  to  prosecute  the  maker  for  felony.  RaM  v. 
Bagttet,  4  Ohio  Rep.  400.  Kor  where  the  consideration  is  only  in  part  illegal.  Same 
ease,  7  Ohio  Rep.  pt.  1, 70,  in  which  the  illegal  consideration  for  the  note  was  allowed 
to  be  set  up  in  proceeding^  on  teire  faeiae  upon  the  mortgage  given  to  secure  it.  But 
the  consideration  of  the  mortgage  was  not  allowed  to  be  inquired  into  in  cgectment 
thereon.  lb.  pt.  2,  70.  And  in  Cowlee  v.  Baauet,  14  Ohio  Rep.  38,  it  was  held  that 
the  mortgagor  had  a  right  to  redeem,  although  the  consideration  of  the  note  secured 
by  it  was  illegal  or  contrary  to  the  policy  of  the  law.  In  Jamee  v.  RohertM,  18  Ohio 
Rep.  548,  a  person  who  was  induced  to  execute  a  note  and  mortgage  through  threats 
of  a  groundless  prosecution,  was  relieved  in  chancery,  and  the  oollection  of  the  note 
and  mortgage  restrained. 

Tranefer  of  a  negotiable  note  in  reepeel  of  a  pre'-emetiny  debt : 

Where  a  negotiable  note  is  transferred  before  maturi^  in  payment  of  a  pre-exist- 
ing debt,  the  maker  can  not,  as  against  the  creditor  who  receives  it  in  good  faith 
without  notice,  take  advantage  of  any  equities  existing  between  himseUT  and  the 
payee.  Carliele  v.  Wiehart,  11  Ohio  Rep.  172.  Such  pre-existing  debt  is  a  good  oon- 
sideration  for  the  transfer  of  the  note.  lb,  172.  Thus  overruling  Biley  v.  Johneon^ 
8  Ohio  Rep.  520. 

When  the  note  of  a  third  person  is  transferred  bona  Jlde  before  due,  as  collateral 
security  and  for  value,  sucn  as  a  loan  or  further  advancement,  or  a  stipulation, 
express  or  implied,  of  farther  time  to  pay  a  pre-existing  debt,  or  a  further  credit,  or  a 
change  of  securities  of  a  pre-existing  debt,  or  the  like,  uie  assignee  of  snch  collateral, 
will  be  protected  from  Innrmities  affecting  the  instrument  before  it  was  thus  trans- 
ferred. If,  however,  a  note  is  transferred  as  collateral  security  to  a  pre-existing  debt 
without  any  consideration,  so  that  the  transfer  is  a  mere  voluntary  act  on  the  part  of 
the  debtor,  and  is  received  by  the  creditor  without  incurring  any  new  responsibility, 
parting  with  any  right  or  subjecting  himself  to  any  loss  or  delay,  and  leaving  the 
subsisUng  debt  precisely  In  the  condition  it  was  before  such  collateral  was  trans- 
ferred, the  holder  has  not  taken  the  note  for  value,  nor  in  the  usual  course  of  trade  ; 
and  receives  it  subject  to  all  the  equities  existing  against  it  at  the  time  of  the  trans- 
fer.   Boxborough  v.  Meeeiek,  0  Ohio  St.  Rep.  448. 

Ae  to  the  dieeharge  of  a  naretg  orindoreer,  afUr  UdbiUtjf  Jtxed,  bg  the  act  of  the  erediior: 

Where  a  creditor  for  a  consideration  ffives  to  the  prinelpal  debtor  ftirther  time  la 
which  to  pay  the  debt,  thereby  suspending  the  right  to  oollect  it,  without  the  oonseni 
of  the  surety  or  accommodation  Indorser,  they  are  discharged  from  liability.  Bank 
•f  SteubenoilU  v.  Carrol,  5  Ohio  Rep.  207 :  Same  v.  Hoge,  0  Ohio  Rep.  17 ;  Farmer^ 
Bank  of  Canton  v.  Begnolde,  IS  Ohio  Rep.  84 ;  MoComh  t.  Kittridge,  14  Ohio  Rep.  848. 
A  mere  delay  to  pursue  remedies  or  omission  to  enforce  liens,  does  not  discharge  the 
surety ;  to  work  such  discharge  there  must  be  some  positive  act  of  relinquishing 
securities  or  of  releasing  liens.  Farmer^  Bank  of  Canton  v.  BegnoltU,  13  Ohio  Rep. 
84.  Nor  does  an  agreement  to  give  farther  time  to  the  principal  debtor,  without  a 
good  consideration,  discharge  a  surety.  Jb.  84.  But  the  payment  of  a  specific  sum 
of  money,  or  the  giving  a  new  note  for  interest  due  on  the  note  the  time  of  which  is 
extended,  is  a  good  consideration.  MeComb  v.  Kittridge,  14  Ohio  Rep.  348.  To  work 
snch  discharge  of  a  surety  or  indorser,  the  time  given  must  be  for  a  definite  period— 
the  right  to  proceed  against  the  principal  debtor  must  have  been  suspended  for  a 
definite  time  —  an  agreement  to  "give  time" — "a  while  longer" — is  not  such  an 
extension  of  time  as  discharges  the  surety.    Jenkine  v.  CUtrkeon,  7  Ohio  Rep.pt.  1. 72. 
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Drf<m9e  and  tioff  to  note  amqmtd  (&tif  wA  indoned)  after  due: 

In  an  action  npon  a  note,  bronglkt  by  the  payee,  for  the  om  of  hit  aMignee,  agalnil 
■  ■  •      •      •  -      '  Bd  it  no* 


the  maker — ^the  note  baring  been  aulgned  (but  not  indorsed)  after  dne 
a]^>earing  that  the  payee  was  insolvent  when  he  niade  the  assignment,  the  i 
can  not  set  ofif  money  paid  by  him  as  surety  for  the  payee,  after  he  reeeived  notiea 
of  the  assignment,  f^tnongh  the  money  paid  was  npon  a  liability  entered  into  before 
the  assignment,  bnt  which  had  not  been  rednoed  into  judgment  against  the  snre^ 
before  notice  of  the  assignment  was  glTsn.  The  maker  had  no  demand  npon  the 
payee  when  he  reoeived  such  noUoe,  bnt  was  only  eoiKM^^ffilfy  Uable  for  him.  FoOeU 
T.  Buyer,  4  Ohio  St.  Rep.  686. 

Mui  aetitm  agaiuet  makere  oud  mdormrUf  etd^ 

The  sUtnte  of  1844,  42  vol.  Stat.  73  (prodding  for  a  joint  action  against  all  the 
makers  and  indorsers  of  a  note  or  bill,  and  anthorising  a  judgment  against  one  or 
more  of  the  defendants,  although  one  or  more  of  the  defendants  might  make  a  suo- 
oessftil  defense),  was  held  to  be  applicable  to  a  case  wherein  suit  was  brought  on  a 
bin  of  exchange  purporting  to  be  drawn  by  A.  B.,  0.  D.  and  B.  F.,  on  G.  H.,  cashier 
«f  the  €Hrard  Bank,  Philadelphia,  in  favor  of  said  A.  B.,  and  by  A.  B.  indorsed  to 
to  the  plaintiff.  The  fact  that  A.  B.  was  a  maker,  did  not  affect  his  charMter  as 
pj^ee  and  indorser  so  as  to  withdraw  the  case  from  the  operation  of  the  statute  cited. 
The  object  of  the  statute  was,  so  far  as  the  action  and  judgment  on  such  paper  aza 
ooncemed,  to  abolish  the  distinction  between  makers  and  indorsers,  as  it  existed  ia 
•ommon  law.  actions.  Buekmgham  t.  MfeOrmoheu,  2  Ohio  St.  Bep.  287. 
Loetnote: 

An  action  at  law,  under  the  former  system,  was  sustainable  at  the  suit  of  the 
owner  of  negotiable  paper  which  had  been  lost  after  it  fell  due;  but  if  lost  before 
4ue,  the  remedy  was  in  chancery,  where  the  owner  eonld  be  required  to  indemnify 
the  maker.  TJu^er  r.  Km^,  16  Ohio  Bep.  242.  See,  also,  Sook  ▼.  Friend,  9  Ohio 
Bep.  78. 


An  action  may  be  brought  on  a  mutilated  note  as  entire;  and  proof  may  be 
Teceired,  on  the  trial,  of  the  mutilated  part.    DuekewaU  t.  Weaver,  2  Ohio  Bep.  U. 

Thwe  was  an  ayerment  in  the  declaration  that  the  bill  was  presented  when  dne, 
and  a  mistake  of  the  day  when  dne  was  stated  under  a  yidelicit.  It  was  held,  after 
Terdict,  that  this  did  not  Titiate.    Peahadv  t.  Fieher,  8  Ohio  Bep.  535. 

An  arerment  that  a  note  was  ohtumedhj  fraud  and  eorin,  relates  to  the  MituUtm 
of  the  note.    JSaumdere  t.  Stom,  6  Ohio  Bep.  380. 


CHAPTER  75. 

NOTAEIES  PUBLIC  AND  COMMISSIONEES. 


LJ^mintraentaadocBimiislonofnoteries.—  commiisioiMrB.— Powen  ef  ewh  com* 

QnaUflcations,  etc  miMionen.— Seal  and  oath. 

8.  Term  of  office,  bond  and  oath.  13.  Depositions,  etc.,  taken  by.—Fees  of;  etc— 
a.  Where  commission,  etc.,  to  be  filed,  etc  Penalty  for  reoeivlng  exoesa  of  free 

4.  Beoord  and  index  of  commissions.  14.  Becord   of  names,  etc.  of  notaries    and 
o.  Oertlied  copy  of  oonuilMion  to  be  evt-  eommisrioner.— ^so  fbr  oommlnkm. 

dance  lA.  Term  of  office  of  oommissioiMrs  hantdtae 
t.  Fees  for  recording  oommisBions,  etc  appofaitod  to  oonttnoe.— When  torn  of 

7.  Who  shall  not  be  appointed.  oommlsalonen    Mpointed    pterioM   to 

8.  Powers  of  notariesjrabUc.  April  17, 1867,  erpires. 

9.  Veeeof  notaries.— Powen  as  to  witnessec—  18.  Act  of  notary  after  erptrathm  of  tssm 

Duties  of  sherifk  and  oonstablea.  raUd. 

M.  Vorelsn  and  domestio  proteets  eridenoc  17.  Penalty  for  acting  after  tem  expiiee. 

11.  Penalty  for  reoeiringezoess  of  Ibes,  etc  18.  Acts  repeiOed. 

12.  Appointment  and  qnaUfloatlons  of  foreign  Id.  The  sesJsaad  registers  of  notaries. 

An  Aet  oonceming  notaries  public  and  eommissionen ,  and  prescribing  toeif  dnttesi 
[Pimedmtd  took  ^0tel  March  U,  use,    55  eoL  Btol.  18.] 

^^teto!r<^^      ^').  Section  I.     Be  it  enacted  by  ike  General  Anembh/  of  the  Stats 
taries.  of  Ohio,  That  the  goyernor  be,  and  he  is  hereby  authorif^  ^  * 
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and  oommiBsion  as  notaries  public  as  jnany  mtuEeos  <^  this  state,  haying 
the  quallfioations  ef  electors,  residing  in  the  ficveral  counties  in  this 
state  for  which  tiiej  are  appointed,  as  he  may  d^exn  necessary;  pro- 
vided that  before  inaking  any  such  appointment  each  applicant  diaU  Jg^ufl<**toM. 
produce  to  the  goyernor  a  certificate  jQrom  a  judge  of  the  court  of  com- 
mon pleas  or  si^ffeme  court,  residing  in  the  same  county  ojr  district, 
that  me  applicant  la  of  good  moonJ  character,  that  he  is  an  elector  of 
the  county  in  whj^  he  resides^  and  that  he  possesses  suflGicient  qualifi- 
cations and  ability  to  discharge  the  duties  of  the  office  of  notary  public. 

(2.)  8eo.  U.  Each  nota^  public  so  appointed  and  ^commissioned  ^^^  qt  ^^h^^ 
shall  hold  his  office  for  the  term  of  three  years,  if  so  long  he  behaye  boiMiio4o«tti 
well,  and  that  before  eiitering  upon  the  duties  of  his  office  he  shall  giy,e 
bond  to  the  stato  of  Ohio  in  the  sum  of  JSiteen  hundred  dollars,  with 
security,  to  be  lappvoyed  by  the  goyernor,  conditioned  for  the  faithful 
dischaige  of  the  duties  of  his  officje;  and  he  shall  .talce  and  subscribe 
an  oath  or  affirmation,  to  be  indorsed  on  his  commission,  that  he  will 
support  the  constitution  of  the  United  States  and  of  this  state,  and  that 
he  will  honestly,  faithfbll^  and  impartially  discharge  i^  pecform  all 
the  duties  of  his  office  to  the  best  of  his  ability. 

(3.^  Sbo.  III.    Eaoh  notaiy  public  so  commissicmed  shall,  before  y^^^^^^  commh- 
entenng  upon  the  duties  of  his  offioe,  leaye  his  commission,  with  the  •ion,  eto..  to  u 
oath  thereon  indorsed,  with  the  clerk  of  the  court  of  common  pleas  in  *"***  **** 
the  county  or  district  in  which.he  resides,  for  the  purpose  of  being  re- 
corded by  him. 

.    (4.)  sic.  IV.    Upon  receipt  of  any  such  commission,  the  deck  shall  ]|^oo^^^{Qj^ 
record  the  same  in  a  separate  book  kept  in  his  office  for  that  purpose,  of  onmuiarfont. 
and  indorse  <m  the  margin  of  the  record  and  on  the  back  of  said  com- 
mission the  time  he  received  the  same  for  record,  and  make  a  proper 
index  to  all  commissions  by  him  recorded. 

(5.)  Sec.  V.    Upon  application,  the  clerk  shall  make  out  a  certified  oertuud  copy  of 
oopy  of  any  such  commission  and  the  indorsements  thereon,  under  the  oommiadon  to  oo 
seal  of  the  court,  and  such  certified  copy  shall  be  prima  facie  evidence  •'^'•™*- 
of  all  the  matters  and. &cts  therein  contained. 

(6.)  Sec.  VI.     For  services  under  this  act,  the  clerk  shall  be  enti-  relator wooidiM 

id  to '—^  ^^^  *^~" — - —  ^ —  "" ^" ^  "■'^ — ' ^  '  '       ' 


tied  to  xeceive  the  following  fees :  For  recording  and  indexing  each 
conunission,  forty  cents,  and  the  like  fees  for  certified  copies  of  such 
commissions  as  are  allowed  by  law  to  clerks  of  the  court  of  common 
pleas  for  copies  and  certificates  of  records  k^t  by  them. 

(7.)  Sec.  VII.    No  banker,  broker,  or  officer,  attorney,  stockholder, 
deik  or  agent,  of  any  bank,  banker,  or  broker,  shall  be  appointed  to,  appdntad. 
or  shall  hold  the  office  of  notary  public  in  this  state.  €l 


J 8.)  Sec.  VIII.  Each  notary  public,  duly  appointed,  commissioned  p^^^^^  ^  ^^^^^ 
[qualified,  shall  have  power  within  the  county  in  which  he  may  re-  rieTinbUo. 
aide,  to  administer  all  oaths  required  or  authorized  by  law  to  be  admin- 
istered in  this  state,  to  take  and  certify  depositions  to  be  used  in  ai^j 
of  the  courts  of  this  state,  to  take  and  certify  to  all  acknowledgments 
of  deeds,  mortgages,  Uens^  powers  of  attorney  and  other  instruments  of 
writing,^  and  to  receive,  make,  and  record  notarial  protests. 

J 9.)  Sec.  IX.  For  each  oath  or  affirmation  administered  and  certi-  ^  ^atarim. 
,  the  notary  publicshall  receive  twenty-five  cents,  and  no  more;  for  *** 
the  presentment,  demand,  notice  to  drawers  and  indorsers,  and  instru- 
ments of  protest  of  each  bill  of  exchange  or  promissory  note,  he  shall 
receive  the  sum  of  one;dollar;  and  for  recording  each  instrument  by 
him  required  to  be  recorded,  the  sum  of  ten  cents  for  each  one  hundred 
words,  and  no  more;  and  for  his  services  in  taking  and  certifying  ao- 

1  Sm  Boto  to  Motion  (19>  of  tUs  C1m^>^-       ^  BfBwUMl.  Sappttad,  Sup.  m. 
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knowledgments  of  deeds,  mortgages,  liens,  powers  of  attorneys  and 
other  instruments  of  writing,  and  for  the  taking  and  certifying  of  dep- 
ositions, he  shall  receive  the  same  fees  as  are  now  by  law  prescribed  for 
justices  of  the  peace;  and  in  taking  depositions  he  shall  have  the  same 
power  to  compel  the  attendance  of  witnesses,  and  to  punish  witnesses 
Powon  M  to  wit-  ^<>'  reflising  to  testify,  which  is  now  vested  by  law  in  justices  of  the 
n««^-  peace;  and  all  sheriflfe  and  constables  in  this  state  are  hereby  reg[uired 

^^x^im!^  ^  ^^®  *°<^  return  all  process  issued  by  such  notariil  in  the  taking  of 

depositions.  €1 
towign  i»d  do»      (10.)  Sec.  X.'    The  instrument  of  protest  of  any  notary  public  ap- 
JJJJSSo^"'**^     pointed  and  qualified  under  the  laws  of  this  state,  or  the  laws  of  any 
other  state  or  territory  of  the  United  States,  accompanying  anv  bill  of 
exchange  or  promissory  note  which  has  been  protested  by  such  notarv 
for  nonacceptance  or  for  nonpayment,  shall  be  held  and  received  in  afi 
the  courts  of  this  state  as  prima  facie  evidence  of  the  facts  therein  cer- 
tified :^  Provided,  that  any  party  may  contradict,  by  other  evidence,  any 
such  certificate. 
Pvniotj  txr  TO-  *     (11)  Sec.  XL    Any  notary  public  who  shall  cbarge  or  receive  any 
MiTiQg^«zoeM  «r  fee  or  reward  for  any  act  or  service  done  or  rendered  by  him  under  this 
act  greater  than  the  amount  herein  limited,  or  who  shall  dishonestly  or 
unfaithfully  discharge  any  of  his  duties  as  notary  public,  shall,  on  com 
plaint  filed  and  substantiated  in  the  court  of  common  pleas  in  the  county 
in  which  such  notary  public  'resides,  be  removed  fVom  his  said  office  by 
such  court;  and  the  court  shall  thereupon  certify  the  fact  of  such  re- 
moval to  the  governor,  and  the  party  so  removed  shall  be  thereafter 
ineligible  to  a  re-appointment  to  tne  office  of  notary  public  in  this  state. 
A^P^otment  ui4      (12.)  Seo.  XII.     The.  govcmor  is  authorized  to  appoint  and  com- 
l^jj^ouomit-   mission  as  commissioners  of  the  state  of  Ohio,  so  many  persons  resid- 
ing in  any  other  state,  or  in  any  territory  of  the  United  States,  or  in 
any  foreign  state,  and  ^nishing  such  evidence  of  qualifications  as  he 
may  think  proper  to  require,  who  shall  continue  in  office  for  the  term 
of  three  years,  and  shall  have  authority  to  take  affidavits  and  deposi- 
tions to  be  used  in  any  of  the  courts  of  this  state,  and  also  to  take  ac- 
knowledgment* and  proof  of  the  execution  of  any  deed  or  other  con- 
veyance, and  of  any  lease,  contract,  letter  of  attorney,  or  other  written 
instrument,  to  be  recorded  or  used  in  this  state.     Every  person  thus 
appointed  commissioner  of  the  state  of  Ohio,  shall,  before  the  isstfing 
of  his  commission,  procure  a  proper  seal  of  office,  and  shall  take  and 
subscribe  an  oath  or  affirmation  before  some  judge  of  a  court  of  record, 
or  some  other  commissioner  of  the  state  of  Ohio  within  the  state,  ter- 
ritory or  county  in  which  he  may  reside,  well*  and  faithfully  to  execute 
and  perform  all  the  duties  of  such  commissioner  under  the  laws  of  this 
state,  which  oath,  with  his  signature  thereto,  and  an  impression  of  his 
seal  of  office,  shall  be  transmitted  to  the  governor,  and  filed  in  the 
office  of  the  secretary  of  state. 
DepotHioni,  cto.,      (13.)  Seo.  XIII.     Depositions  taken  upon    interro^tories,   upon 
^^^^  ^^'  notice,  or  by  consent,  and  affidavits  taken  before  a  commissioner  of  the 

state  of  Oliio,  shall  be  entitled  to  be  read  in  any  suit  or  other  proceeding 
in  this  state,  and  shall  have  the  same  efiect  as  if  taken  before  a  magis- 
trate or  officer  thereunto  authorized  within  this  state,  and  all  certificates 
of  acknowledgment  and  proof  of  execution  made  or  granted  by  such  com- 
missioner shall  have  the  same  effect  as  if  made  or  granted  by  such 
magistrate  or  officer.  Such  commissioner  shall  be  entitled  to  charge 
and  receive  for  his  services  under  this  act  the  following  fees,  and  no 

1  See  title  "  Pbotsst"  in  notes  to  Chapter  on  Kmotiabli  IvsTBunvrs. 
3  See  note  to  tee.  (19)  of  this  Chapter, 
(•)  lUpMled.   Supplied,  Sop.  499, 
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more,  to-wit:  For  swearing  each  witness,  twenty-five  cents;  for  each 
one  hundred  words  contained  in  any  deposition  and  certificate  or  affi- 
davit taken  before  him,  twenty  cents;  for  authenticating,  sealing  up 
and  directing  each  deposition,  one  dollar;  for  authenticating  each  affi- 
davit sworn  to  before  him,  one  dollar;  for  taking  the  acknowledgment 
and  proof  of  each  deed  or  other  conveyance,  lease,  contract,  letter  or 
power  of  attorney;  or  other  written  instrument,  two  dollars;  and  any  Twaity  ftr  x^ 
commissioner  who  shall  charge  or  receive  any  fee  or  reward  for  any  act  Jjjj^  ****"  ^ 
or  service  done  or  rendered  by  him  under  this  act  greater  than  the 
amount  herein  limited,  or  who  shall  dishonestly  or  unfaithfullv  dis- 
charge any  of  his  duties  as  such  commissioner,  shall  [be]  removed  from 
office  by  the  governor  on  complaint  to  him  and  such  proof  as  shall 
satisfy  uie  governor  that  such  commissioner  is  guilty  of  the  official 
misconduct  charged,  and  the  governor  shall  forthwith  notify  the  party 
of  such  removal,  who  shall  be  thereafter  ineligible  to  reappointment  to 
the  office  of  commissioner  of  this  state,  and  the  governor  may  also  give 
such  public  notice  of  such  removal  as  he  may  deem  necessary  or  ad- 
visable. 

(14.)  Seo.  XIY.  There  shall  be  kept  in  the  office  of  the  governor  Baoori  of  luuiui, 
a  record  showing  distinctly  the  names  [and]  residence  of  all  persons  J^»  ^  notoriw 
commissioned  as  notaries  public  or  as  commissioners  of  the  state  of  ■toner. 
Ohio,  and  the  commencement  and  termination  of  each  term  of  office; 
and  there  shall  be  paid  by  each  person  receiving  a  commission  as  notary  |^^ 
public,  the  sum  of  one  dollar ;  and  by  each  person  receiving  a  commis- 
sion as  commissioner  of  the  state  of  Ohio,  the  sum  of  three  dollars; 
which  sums,  after  paying  the  wages  of  a  messenger  for  the  executive 
office,  shall  form  part  of  the  compensation  of  the  private  secretary  of 
the  governor. 

(15.)  Sec.  XV.    The  term  of  office  of  each  commissioner  for  the  ,^^  of  oirk»  or 
state  of  Ohio,  heretofore  appointed  under  the  laws  of  this  state,  in  any  oommiMioiien 
other  state,  or  in  any  territory  of  the  United  States,  or  any  other  coun-  ^Si^tadto  m- 
try,  and  all  notaries  public  now  holding  appointments,  shall  be  con-  ^^ 
tinned  as  if  this  act  had  not  been  made.    And  the  term  of  office  [of]  ^^^i^  ^g,^  ^ 
each  commissioner  of  the  state  of  Ohio  appointed  previous  to  the  l7th  oommiB^mms 
day  of  April,  A.  D.  1867,  under  the  laws  of  this  state,  in  any  other  STi" ApriFn; ' 
state,  or  m  any  territory  of  the  United  States,  or  any  other  country,  ^^^»  «xp«rei. 
shall  expire  at  the  end  of  one  year  from  the  said  17th  day  of  April, 
A.  D.  1857. 

(16.)  Sso.  XYI.  Any  act  done  by  a  notary  public  subsequently  to  Aot  of  notaxy  ai;. 
the  expiration  of  his  term  of  office  sbiall  be  as  valid  as  if  done  during  SJi^^SSf***  ^ 
his  term  of  office. 

(17.)  Seo.  XYII.    Any  person  appointed  a  notary  public  who  shall  Tmaitj  tat  m(. 
do  or  perform  any  ad  as  a  notary  public  after  the  expiration  of  his  S^jf"**"™*** 
term  of  office,  knowing  that  his  term  of  office  has  expired,  shall  be 
fined  in  any  sum  not  exceeding  five  hundred  dollars,  upon  conviction 
thereof,  on  indictment  found  in  any  court  having  junscuction  of  such 
offense. 

(18.)  Seo.  XYIII.    The  act  entitled  an  act  providing  for  the  ap-  swui*s  B«r.  st«i 
pointment  of  notaries  public  and  prescribing  their  duties,  passed  April  '^• 
2, 1852;  and  also  the  act  entitled  an  act  concerning  notaries  public  and  ^^<^  '*'^*4^ 
commissionersjpassed  April  17, 1857,  are  hereby  repealed.  MLaw^aft, 

Seo.  XtX.    This  act  shall  take  effect  and  be  in  force  fVom 
and  after  its  passage. 
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An  act  to  amend  the  act  to  proride  for  the  appointment  of  notaries  jrahtie,  and 
presorihing  their  dntioB,  passed  March  15,  18^2,  and  to  rvpeal  «ecition  uuve  of  Mid 
act 

[AuMd  Jfof  1, 1852.    60ffoLBbU.iS2.y 

(19.)  Seo.  I.  Be  it  enacted  by  {he  Generdl  Assemhh/  of  the  Sttiie  of 
Ohioy  That  tJie  thii'd  section  of  fhe  a^t  to  wliioli  this  is  amendatorj,  be, 

and  is  LereLy  su  amende  J  as  tu  read  as  i'olluwsj  tu-wlt:  Tliat  eacn  uu- 
'tary  public,  before  entering  upon  the  duties  of  his  office,  shall  provide 
Hmself  with  an  official  seal,  with  which  he  shall  authenticate  his  official 
acts,^  upon  which  shall  be  engraven  the  arms  of  this  state,  the  words 
"Notarial  Seal,"  and  the  name  of  the  county  in  which  he  resides;  which 
seal,  together  with  his  official  register,  shall  be  exempt  from  execution  j 
and  on  the  death  or  removal  from  office  of  such  notary  public,  his  reg- 
ister shall  be  deposited  in  the  office  of  the  recorder  of  deeds  in  the 
county  where  such  notary  resides :  Provided,  that  it  shall  be  lawful  for 
any  notary  public,  duly  commissioned  as  such,  to  use,  in  the  authenti- 
oafion  of  his  official  acts,  a  seal  of  the  similitude  of  those  authorised  by 
law  preyious  to  the  jpassage  of  the  act  to  which  this  is  amendatory;  and 
provided  ^ther,  diat  whenever  it  shall  he  fiecess^y  for  atiy  sach  no- 
tary public  to  procure  a  new  iseal,  siuch  hew  8^  shall  he  6f  the  '^eserip' 
Hon  hereinhefbre  'first  designated. 

That  the  third  section  of  the  act  to  wliich  't3uB  is  ailnenditory,  be  alid 
the  same  is  hereby  repealed. 

lln  the  oase  of  the  Fund  Conmitaionen  of  lifu^lemgwm  Comty  Y,0ha9  et  oL,  17  Ohio 
Bep.  542,  the  question  before  the  oonrt  was,  whether  Ihb  aoknbwiedffmelit  of  a'deM 
be&re  a  notary  in  1898,  was  vOtid  iinless  the  Oertifl<»at«'of  aoknoidoa^ent^as  mite 
the  seal  of  the  notary.  The  oonrt  decided  that  the  acknowledgment  waa  not  void* 
that  the  o^rtifloate  wi«  sniftoiently  authenticated  by  the  notary  fabecribing  his  name 
thereto.  This  decision  was  the  resnlt  of  the  neoulliftrit^  of  the  ^ditntes—tho  Act  re- 
lating to  deeds  (the  present  act  of  1831)  and  ine  aiot  for  the  \itfp6intment  of  ndtaifia 
pnblio.  (Swan's  Stat,  of  18111,  p.  601.)  This  l«tter  act  provided  '<  ihat  <9«Bh  uotmy 
pnblio  shall  provide  a  notarial  seal,  with  which  he  shi^^  anth'ontioate  his  official  acts;" 
out  neither  this  act  nor  the  amendatory  act  of  1836  (ih,  602)  authorited  a  notary  to 
take  and  certify  acknowledgmonts  of  deeds.  In  view  of  'ihis,  the  court  thought  Che 
"olfioial  acts/'  which  the  notary  was  required  to  authenfeicata  with  his  "notarial 
seal/'  were  only  those  official  acts  ^rformed  by  yirtue  of  the  powers  conferred  by 
the  statute  which  alone  required  him  to  use  a  seal;  and  as  tnose  pdwers  did  not 
include  the  authority  to  take  and  certify  aicknowledgmidiits  of  dee<ls,''the-qnestion  was 
left  to  the  deeds  act  for  solution,  iand  as  that  act 'sdohe  authorisbd  anotny  to  take 
and  certify  acknowledgments,  and  only  required  the  officer  doing  so  to  "'subscribe  his 
name  to  such  oortillcate^"  it  was  held  that  nothing  further  was  necessary^  wheUier  the 
certificate  "was  made  by  a  notaiy  or  other  officer  attthorited  to'  deftify  ^  acknowledg- 
ments. (^Mry— Is  this  decision  applicable  to  the  present  state  of  the  law?  The  aet 
to  which  this  note  is  appended  requires  each  notary  to  provide  hl^setf  wiih  an  offi- 
dal  seal|  and  among  the  powers  specified  in  Sec.  (8)  of  this  Chapter  the  notary  is  au- 
thorised to  take  and  certify  acknowledgments  of  deeil^,  etc. 

Where  a  person,  not  a  notary  pnbUe,,Toliitttarlly  nnde^k  to  geta  note  protested, 
.etc.,  so  as  to  charge  Indoxsert,  and  failed  to  do  so^it  was  held,  in  enaction  against 
him,  that  if  lii^le  at  all,  the  amount  of  damages  to  t>e  tecoTered  must  depend  upon 
jthe  Solvency  or  insolvency  of  the  maker  Of  the  nbte.  If  the  maker  fs  solvent,  th« 
iamouht  of  damages  should  bethe  eocpense  incurred  to  ohssge  the  indoxMrs,  and  the 
disappointment  in  that  particular,  in  the  absence  of  any  proof  as  to  the  peonntaiy 
eironmitanoes  of  the  maker  or  of  the  expense  or  disappointment^  the  ^jiintilf  will 
reeo¥er  bbt  noniinal  dai&agee.    k&^l  y.r<nmg,  1  Ohio  Sep.  &tfi. 
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CHAPTEB  76. 

NUISANCES.' 


SL  Howtii6hpeiuat]fdlipoMd«i«to.  elo^  or  lalkiiaig  tbam  to  twMlB,  iio.,  t« 

dm  Act  r»pMl«d.  the  annojanpe^  pto, 

4. 1'^QAlty  ibr  snffbrinc  a  ilMiglitar  houo  to  9.  Secuon  of  prior  tot  repoaled. 

rwniila  vnelaMi,  botireen,  eto.^— If  raoU  w.  iMfl  wood  may  ^,  wmanA  fton  ■nntfcw^ 

nokanoe  not  remoTod,  to  be  deepied  a  land. 

McondolbnM.                                      ^  '  IL  Homei  of  IB  aune  pnbMe  mtHmntm }    lapi* 

A.  Putalty  Ipr  Bulfcrliw  fow,  candl4»  i^  or  lord  liable  to  penaltj. 

Tarnish  fivctory,  or  pork,  laniagc,  o^  lard  12.  Landlord  may  aToIa  Wpaa. 

hoQM  to  i«maSn  nnolean.-'What  ahall  13.  Aotstpoaled.- 

be  deeme^  a  lecon^  offwMu  14.  'Wh^i^  diftflkcy  hog  peof  acf  yaoSmafomir^ 

4.  Penalty  Ibr  patting  dead  animal  fi^  rlter,  penaltfce. 


field,  road,  eto.,  o*  onrner  s^ftartiig  it  to    U^  Citpeovti^np. 

remain  there,  to  the  i^^lzy,  eto.— Whal     18.  PenalW  ot  nnlsanoe  genenujy. 

deemed  leoond  oflbnn.  17.  What  deemed  nniiaDcee. 


An  Act  to  pi^rent  nvlBanoet. 
(JVnM(IJUr«ar]r98,1831.    3VM»ii ^ Jime  1, 1881.    l^M{.fl^i«S.] 

SionoN  I.  > 

(1.)  8x0.  II.    That  if  any  person  or  persons  shall  pvt  any  deaa  Ptatu^  an 
animal,  carcass,  or  part  thereof,  into  any  well,  or  into  any  spring,  hrook  ^^l! 
or  branch  of  running  water,  of  which  nse  is  made  for  domestic  purposes,  eto.  ^^^ 
eyery  person  so  offending  shall,  on  conviction  thereof,  be  find  in  any 
sum  not  lees  than  two,  nor  more  than  forty  dollars. 

(S.)  Seo.  III!.  That  all  fines  and  penalties  arising  under  this  act^  Bamm6kwmtam 
shall  be  paid  over  by  the  justice  of  the  peace  collecting  the  same,  within  «iiMMdo{«ii. 
thirty  days  thereafter,  to  the  treasurer  of  the  township  wherein  the 
offense  was  committed;  and,  on  failure  so  to  do,  the  said  treasurer  shall 
forthwith  proceed  against  such  justice  fior  the  recoTery  of  the  same,  as 
in  other  cases.  And  such  sums,  when  collected,  shidl  be  subject  to 
the  order  of  ihe  township  trustees,  fior  the  use  of  said  township. 

(3.)  8bo.  IY.  That  Hbe  act  entitled  <<  an  act  to  preyent  putting  dead  untngititi 
animal  carcasses  into  rivers,  water  courses,  etc.,"  passed  January  the 
third,  one  thousand  eight  hundred  and  twenty-ei^t^  be  and  the  same  ChMt»iMS. 
is  hereby  repealed. 

1  As  to  sUaghtoring  airing  in  th^  Tillage  of  Clerelsnd  or  preoinotf ,  to  the  number  J 
often  or  more,  withlik  the  ipaoe  of  one  month ;  or  ilftnghtoring  neat  or  homed  cattle, 
or  sheep,  to  the  nnmber  of  threo  or  moro,  within  the  ipMo  of  ono  month :  or  pnttinf 
the  dead  bodQr»  lef^ue,  or  oMs  of  iMiJ  animal,  into  the  Oovahoga  rirer,  below  iUncs^ 
bnry  run,  and  the  ponishmenty  ^to.,  therefor,  see  act  of  Febroary  10, 1829  (27  t.  X. 
1.130.) 

As  to  ^e  offals  of  isfa,  see  ante  ohap.  5S,  sep.  (19). 

fiae  tlso  'Uti  aot  to  prerent  nniiaiieet  in  the  opnntj  of  Onvahott/'  pataed  Pebni- 
a^  26, 1844  (42  yo^  L.  ^.  127).  I(  rfslatei  to  4ff  tU^eries,  and  to  suffering  pens,  etc, 
to  remain  anolean,  eto. 

"  An  act  to  preTont  nnisaneee  in  Ae  eonntj  of  Pike/'  passed  lobmary  U,  1841 
(44  T.  L.  L.  152),  and  relates  to  the  same  kind  of  noisanoes. 

The  last  mentioned  act  was  by  act  of  Febmaiy  14, 1848  (46  Toi.  L.  L.  1S2),  ex- 
tended to  the  township  of  Norwalk,  in  Hnron  oonnty,  and  the  last  mentioned  aoi 
made  some  fiurther  provisions  in  relation  to  the  proseontion,  etc, 

SBepealed;  for  which  see  sec  (9),  of  this  Chapter. 
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This  act  to  take  effect  and  be  in  force  ft'om  and  after  the  first  day  of 
June  next. 

An  Aot  in  addition  to  the  Mt  to  prerent  naiflanoM, 
[IVuMd  and  loot  ^MCJUmory  11,1182.    80  m»{.  flfaH.  22.] 

FMuatTforfnfiv-  (^0  ®*^*  ^'  ^^  ^  eruuUed  hy  the  Oeneral  Assemhfy  of  the  State  of 
inc  a  aiMgiiter  OhiOj  That  if  any  owner,  or  owners,  occnpier  or  occupiers,  of  a!xy 
oodMi^b^wS^  slaughter  house,  wherein  any  hogs,  beeyes  or  other  animals  are  slaugh- 
•tc.  '  tered,  either  in  the  said  slaughter  house  or  on  the  premises  of  the  said 

owner  or  owners,  occupier  or  occupiers,  shall  permit  the  same  to  remain 
unclean  between  the  first  day  of  April  and  the  first  day  of  October,  of 
each  year,  to  the  annoyance  of  the  citizens  of  this  state,  or  any  of  them, 
every  person  so  offendine  shall  forfeit  and  pay,  for  every  such  offense, 
any  sum  not  less  than  fiye  nor  more  than  fifty  dollars,  together  with 
K  nidi  n^Mncto  costs  of  suit.    And  if  Said  nuisance  be  not  removed  within  five  days 
dMoedTMooiS  thereafter,  it  shall  be  deemed  a  second  offense  against  the  provisions 
«*»*>•  of  this  act;  and  every  like  neglect,  of  each  succeeding  five  days  there- 

after, shall  be  considered  an  additional  offense  against  the  provisions  of 
this  act. 
pwMitytvraibr.  (^0  ^*^-  ^^'  ^**  ^  ^^J  owner  or  owners,  occupier  or  occupiers 
ing  soap,  on,  can-  of  any  soap  fisustory,  candle  &ctory,  oil  &ctoiT,  glue  factory,  varnish 
&'&ota^/'or  factory,  pork  house,  sausage  house,  or  lard  house,  shall  permit  the 
Eud  hoDM^to  ^  ^^^  ^  remain  unclean,  to  the  annoyance  of  the  citizens  of  this  state, 
- '  "^  or  any  of  them,  to  a  greater  extent  than  is  required  for  the  necessary 
prosecution  of  their  business,  every  person  so  offending  shall  forfeit 
and  pay,  for  every  such  offense,  any  sum  not  more  than  fbrty.nor  less 
than  ten  dollars,  together  with  costs  of  suit  And  if  said  nuisance  be 
wiu^shau^be^^  not  removed  within  five  days  thereafter,  it  shall  be  deemed  a  second 
offense  against  the  provisions  of  this  act;  and  for  every  like  n^lect,  of 
each  succeeding  five  days  thereafter,  shall  be  considered  an  additional 
offense  against  the  provisions  of  this  aot. 

(6.)  Sbo.  III.     That  if  any  person  or  persons  shall  put  any  dead 
tookcObct  Kareh  animal  or  part  of  the  carcass  of  any  dead  animal  into  any  river,  creek, 
19,1867.  Mt.88.  pond,  road,  street,  alley,  lane,  lot,  field,  meadows  or  common,  or  in  any 
Ptnaity  ft>r  ynu  place  within  One  mile  of  the  residence  of  any  person  or  persons,  except 
gJ'§^]j?^J[J^  the  same  and  every  part  thereof  be  buried  at  least  one  foot  under 
ground,  and  if  the  owner  or  owners  thereof  shall  knowingly  permit  the 
same  to  remain  in  any  of  the  aforesaid  places  to  the  injury  of  the  health 
or  to  the  annoyance  of  the  citizens  of  this  state  or  any  of  them,  every 
person  so  offending  shall,  on  conviction  thereof  before  any  justice  of 
the  peace  of  the  proper  township,  forfeit  and  pay  a  sum  not  less  than 
one  dollar  nor  more  than  five  dollars,  and  every  twenty-four  hours  said 
owner  may  permit  the  same  to  remain  thereafter  shall  be  deemed  an 
additional  offense  aj^inst  the  provisions  of  this  act. 
PnMontioni  and      C^O  ^^^'  ^^'    *^*  ^  offenses  against  the  provisions  of  this  act 
unM*  nnd^      shall  be  prosecuted  in  an  action  of  debt,  in  the  name  of  the  township, 
■©cSoi£^S3n5s-  before  any  justice  of  the  peace  of  the  proper  township,  for  the  use  of 
poBiti^*of  penal-  gaid  towuship;  and  all  forfeitures  and  penalties,  accruing  under  the 
'  *  provisions  of  this  act,  shall  be  paid  into  the  township  tr^sury  of  the 

proper  township,  within  twenty  days  after  the  same  shall  have  been 
collected:  Provided,  that  if  the  defendant  shall  consider  himself  as- 
grieved  by  the  decision  of  said  justice,  he  shall  have  right  to  an  appeid, 
as  in  other  cases. 
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Ab  Aot  to  amend  the  Mi  entitled  "an  Mi  to  preyeni  nnlianoei/'  pMied  February, 

28,  1831. 

[Ptawi«Mlfo^#M<,JUniatyS7,183A.    82  «oL  Slot  82.] 

(8.)  Sbo.  1,    Be  it  enacted  hy  the  General  Assembly  of  the  State  of  p^^ijty  ^^  p^t. 
Ohio,  That  if  any  person  or  persons  sliall  put  the  carcass  of  any  dead  ting  dond  eninuo. 
animal,  or  the  offals  from  any  slaughter  house  or  butcher's  establish-  ^t^Itar^hooM, 
ment,  into  any  river,  creek,  pond,  road,  street,  alley,  canal,  lot,  field,  ^'*^»  ^JJi^ 
meadow,  or  comikion;  or  if  the  owner  or  owners  thereof  shall  know-  ftring  than  to  to- 
ingly  permit  the  same  to  remain  in  any  of  the  aforesaid  situations,  to  ^^i^SoI,  l^o^ 
ihe  annoyance  of  the  citiaens  of  this  state,  or  any  of  them,  every  per- 
son so  offending  shall,  on  conviction  thereof,  before  any  justice  of  the 
peace  of  the  proper  township,  be  fined  in  any  sum  not  less  than  one, 
nor  more  th&  fifteen  dollars,  d 

(9.)  Sec.  II.    That  the  first  section  of  the  act,  entitled  "  an  act  to  ^^^^^^  ^  ^^^^ 
prevent  nuisances,'*  passed  February  28,  1831,  be  and  the  same  is  aotnpMiad. 
nereby  repealed.  ^**  '•  ^' 

Am  Aot  to  proTide  for  the  remoyal  of  drifli  and  other  eaival  ohitrvetioni  to  water 

ooviea* 

[J\MNd«Mlltooftf|MJMnMrvSl,U84.    8i«oLSM.18.] 

(10.)  Seo.  I.     Beit  enacted  hy  the  General  Assembly  of  the  State  of  j^tt  wood  mej 
Olno,  That  it  shall  be  lawM  for  any  person  or  persons,  who  may  be  ^  nmo?^  from 

9   •         t  %  M  i.ik  %  .tL  *a  **  t  ■»         *^  enotiMr^t  lend. 

injured  by  reason  of  any  drift  or  drifts  of  wood,  or  other  substances, 
casually  produced  in  the  channel  of  any  stream  or  water  course,  upon 
the  lands  of  another,  after  three  days'  notice  previously  given  in  writ* 
ing  to  the  owner  or  occupant  of  the  lands  upon  which  such  drifts  shall 
have  collected,  if  such  lands  are  occupied,  and  if  not  occupied,  then 
without  such  notice,  to  enter,  with  such  assistance  as  may  be  necessary, 
upon  the  lands  on  which  such  drift  or  other  obstructions  exist,  and 
then  and  there  to  remove  the  same:  Provided,  that  anv  person  so  en- 
tering as  aforesaid,  shall  remain  liable,  as  at  common  law,  fbr  any  in- 
jury done  or  committed  to  the  riehts  of  the  owner  or  occupant  of  said 
lands,  which  might  be  avoided  m  the  removal  of  such  obstructions; 
provided  also,  that  such  person  so  entering  as  aforesaid,  shall  not  have 
the  right  to  remove  off  of  the  lands  upon  which  such  drift  or  obstruc- 
tion may  be  situated,  any  of  the  substances  composing  such  drift  or 
other  obstructions. 


Onnren*!  B.  8. 
1660. 


4n  Act  ftirther  to  amend  an  aot  entitled  ''an  aot  to  prerent  nuisanooi/'  pasted  Feb- 
maiy  28, 1831,  and  to  repeal  the  aot  pMied  Maroh  25, 1861,  entiUed  <'an  aot  Uu- 
ther  to  amend  an  aot  entitled  an  aot  to  prerent  nniianoei,"  pMied  Febmaiy  28, 1831. 

[PlMidJpra  11, oMlltooft^Mfiray  1,1866.    68 «oL Stat  140.] 

(11.)  Sbo.  L    Beit  enacted  by  the  General  Auemhly  of  the  State  of  HooMeofmfciM 
OAtb,  That  every  house  or  builddng  situate  within  tlus  state,  used  or  pnbiio  nniMaoee; 
occupied  as  a  house  of  ill  fame,  or  for  the  purposes  of  prostitution,  ^1^^,  uaii«to 
shall  be  held  and  deemed  a  public  nuisance;  and  any  ^rson  owning, 
or  haying  the  control  of,  as  guardian,  lessee,  or  otherwise,  such  house 
or  buildmg,  and  knowingly  leasing  or  sub-letting  the  same,  in  whole  or 
in  part,  for  the  purpose  of  keeping  therein  a  house  of  ill  fiime,  or 
knowingly  permitting  the  same  to  he  used  or  occupied  for  such  pur- 
pose, or  using  or  occ^ying  the  same  for  such  purpose,  shall,  for  every 
inch  offense,  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  fined  in  any  sum  not  exceeding  one  hundred  dollars, 

(•)]UHaltd.   Sa9pltod,8ap.aoo. 
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or  imprisonment  for  a  term  not  less  than  thirty  days,  nor  more  than 
nz  monffatf,  or  bo^,  tfl  th^  dtisoietioii  of  ^bm  oooart^ 
LndUocd  max         (12.)  Sbo.  II.     That  the  use  or  oeeapation  by  the  lessee  or  tenant 
•fold  iMM.         Qf  any  house  or  bmlcBng,  or  any  p«rt  tkeieof,  fn  tft»  purposes  pro- 
hibited in  the  first  seotion  of  tius  act,  shall  be  held  by  the  courts  of 
this  state,  good  cause  att  the  part  of  the  oimer  or  lessor  to  arroid  the 
agreement  of  lease  or  renting,  and  to  re-enter  at  aay  time  aDd  taka 
possession  of  such  house  or  building. 
Aflc  rogcrtfj,  (13.)  Sxo.  III.    That  the  act  pajsed  Harsh  25, 1851^  enticed  '<  n 

s«tti*fBra  MS.  <^  fdrther  to  amend  an  act  endtled  an  aet  to  prcrrMit  nuisaneea^" 
passed  February  28, 1831,  be  and  t^  SMne  m  heieby  repealed. 


^Ptnalttait 


Otomn*!  B.  8.  All  Aoi  loppUmMitaiy  to  an  aef  entitled  "tmmokto  pfeTsnt  wdaMBOtM,"  ywed  JU- 
MM.  TUMty  28, 18)1.  ^ 

tBMii<aMlloaJlf|M4r*«10»lM«.    M «oi AM. Ut.] 

When  mautf  (1^0  ^<'-  I-  ^  ^  ^miti^  ^  e/^  Oeneral  AmenMf  of  the  State  of 
hoffp6uu«  Ml-  Ohio,  That  if  any  owner  or  owners,  lessee  or  lessees,  occupier  or  o«- 
**"^'  cupiers,  foreman  or  superintendent  of  any  distillery  in  this  state,  who 

ahall  keep  any  hog^  or  other  animaUiy  riuul  aufier  or  permit  such  dis- 
tillery or  the  place  or  places  where  8«eh  hogs  or  other  animals  shall  be 
kept,  to  remam  mnolean,  between  the  first  day  of  April  and  the  first 
day  of  October  of  any  year,  to  the  annoyance  of  the  citisens  of  this 
etate,  or  any  of  them^  every  person  so  o&nding  shall  forfeit  and  pay 
for  OTery  soeh  offense,  a  sum  not  less  than  five  dollars  nor  more  than 
fiffy  dollars,  together  with  costs  of  suit  And  if  said  nuisance  be  not 
removed  and  abated  within  five  days  after  the  institoiion  of  such  8uit| 
the  continuance  of  such  nuisance  shall  be  deemed  a  second  offense 
against  the  provisions  of  this  act ;  and  every  like  neglect  of  each  suc- 
ceeding period  of  five  days^  shall  be  oonsidered  an  additional  offuise 
agunst  the  provittons  of  this  act 

S5.)  Seo.  II.  That  all  offenses  against  the  provisions  of  this  act 
be  prosecuted  by  action  before  a  justice  of  the  peaoe  of  the  town- 
ship wherein  such  nuisance  may  be  litaate,  in  the  name  and  for  the 
luM  of  such  township  j  and  all  forfeitures  and  penalties  accruing  under 
this  act  shall  be  paid  into  the  treasury  of  the  proper  township  for  the 
use  of  the  poor  tnereof. 

Sso.  III.    This  act  shall  take  effect  from  the  day  of  the  pas- 
sage thereof. 

Ad  Aoi  in  addition  to  tlio  aoti  now  in  foroo  to  preront  nniimnoot. 
[PlHaii4pHllS*aMllM»#MlJKi|rl,1807.    MMLfltaClSO.] 

rmMf  §)t  n^  (16.)  Ssa  L  Beit  macted  by  the  Omteral  Amimhljf  of  Ae  State  of 
MMMgoMnUy.  Ohio,  That  every  person  who  shall  erect,  keep  up,  or  continue  and 
maintain  any  nuisance,  to  the  injury  of  anv  part  of  the  citizens  of  this 
state,  shall  be  fined  in  any  sum  not  exceeding  five  hundred  doUan,  at 
the  discretion  of  the  court,  and  the  court  sbdl,  moreover,. in  case  of 
conviction  of  such  offonsO)  order  every  such  nuisance  to  be  abated  or 
removed. 
wbt^dMBtdnn-  (17.)  Sso.  II.  That  the  erecting,  continuing,  tiring,  or  maintainiag 
imy  building,  structure,  or  other  phoe  fi»r  the  exercise  of  any  trade^ 
taiployment,  manuflu^ture,  or  other  business,  which  by  oooasioninc 
noxiotks  exhalations^  noisome  or  offensive  smells^Moomes  injurious  and 
dangerous  to  the  health,  comfort,  or  property%f  individuals,  or  the 
)>ublic ;  the  causittg  or  sufiMi^  of  any  offiil,  filth,  or  noisome  substanee, 
to  be  collected  or  to  remain  in  any  place,  to  the  damage  or  prqudiee 


Digitized  by 


Google 


77.1 


ocoomm  OLADfAms.  S81 


of  oihen  or  ike  pabHo;  the  obB^rugtiag  or  impocKng,  without  legal 
tmihorkyy  the  paflsage  of  any  nayigable  riyer,  lufffoor,  or  oollectioii  of 
water;  or  the  eonruptiBg  or  rendeftng  vDwholesome  or  impure  anj 
water  eowee,  stream  or  water;  or  unlinrAill j  diyertang  auj  such  water 
oeovee  from  ite  iiatvry  oourse  or  state,  to  the  iajnry  or  preju^Bee  of 
•then;  aad  the  obstruetiBg  or  iBeombering*  bj  ftneee,  bllildiI^^  stmo- 
tevM,  or  otherwise^  ainr  of  the  pwblie  highwajs^  or  Btreets  or  alleys,  of 
any  ei^  or  TiUage,  shaU  be  deemed  iraisaiiees;  and  erery  penon  or  per* 
•eos^  giulty  of  ereotiw,  eontimdi^,  Bsing,  or  maintaimng,  or  causing 
aey  sseh  nnisanoe,  dull  be  giaaltj  of  a  yioktion  of  this  act. 

(18.)  Sbc.  III.  AH  proeeea^ons  fbr  a  Tiolation  of  the  proTisiops  i.,,..,,^ 
of  ^lia  aet  lAu^l  be  by  indietmeBt  in  the  oe«H  of  eommon  pleas  of  tiie  tbmtMr; 
eooity  in  which  the  effnise  is  committed,  and  in  ease  of  the  conviction 
ef  amy  person  f&f  any  snch  nnisanee,  ^e  eowrt  shall  make  it  a  part  of 
the  jnd^eHt  of  the  court,  that  snch  nmsanoe  be  abated  or  removed, 
by  an  (mer  to  be  issned  from  said  court  to  the  shMiff  of  the  proper 
eeoBty,  for  that  purpose,  at  the  expense  and  costs  of  the  defemknt  in 
inch  prosecution,  uuess  such  nuisance  shi^  be  abated  or  removed  be- 
fore said  order  shall  be  issued  to  the  sheriff. 

(19.)  Brno.  lY.    Aifty  person  injured  in  his  health,  comfort,  prop-  -.cbUMttoate. 
erty,  or  the  ei^joyment  <^  his  estate,  by  imy  nuisance,  may  maintain, 
agaanst  the  partv  guilty  of  the  sanM,  an  action  for  the  reeovwy  of 
damages  as  in  other  < 


CHAPTER  77. 

OCXJUPTINO  CLAIMANTS. 


1.1ft  titeleMMOMMylBcolateABili«rkiid  of  plakiltfF  te  t 

tlMUaotb««Tlotodwilap«ldftiriiN^V9-  ix4p9tmU 

]neftto,imleM,«to.  8,8,10,11.  If  th*  TwtUet  li  la  itvw  ol  Um 

t.  PwioiM  oocapying  ondtr  tex  tltt«,  fliall  not  oocapjliig  daiouuit, what  proceedlnfi  au 

be  erktod  antfl  paid  fyr  ImproTraMnts.  thereafter  be  bad  upon  racb  Terdlot,  ana 

•.Bntryon  Journal  of  daiBtyrtfliptovMMnli.  tn  relation  to  the  tide,  ete. 

Jnry  to  aeeeei  thafnine>  eto^  18.  Aota  repealed,  eaviaf,  oto. 

4.  —Their  dntlee;  U.  Ooennlnf  olalmant  mtij  4e«aM  ytpaflil 

5i.  — Taleomen.  to  hie  improremente. 

8.  Terdict,  how  made  oot,  and  when  and  how  lA.  Xflbct  of  tender  upon  ooete. 

retomed.— Verdietnii^  be  eet  eaide,  ete.  1ft.  Power  of  gnardiane  and  hnrtwidi  to  4Mlt 

T.  JndfMentandtMontlMeafwdlotlni^m  ftr,ete. 

An  Aot  for  tlia  relief  of  oerapTing  eUimantt  of  land* 
lPmtdJUnklO,l98L    1W> f|M  Ame  1, 188L    99fol.SM.Ml.] 

(1.)  SxonON  I.    Beit  emcted  hy  the  General  A$Bemhhf  qf  (he  SkUe 
Ohwy  That  in  all  oases  where  any  oeoupyin^  daimant,  heing  in  (raiet  ^ij^daiin.^ 
possession  of  any  lands  or  tenements,  for  which  such  person  can  show  J5{"|^^J|SJi^ 
a  plain  and  connected  title,  in  law  or  equity,  deriyed  from  the  records  Sagtid  fcr  I 
of  some  public  office ;  or  being  in  quiet  possession  of,  and  holding  the  ^^JJ^*^  * 
same,  by  deed,  devise,  descent,  contract,  bond  or  agreement,  from  and 
under  any  person  claiming  title,  as  aforesaid,  derived  fVom  the  records 
of  some  public  office,  or  by  deed  duly  authenticated  and  recorded;  or 
being  in  quiet  possession  of,  and  holding  the  same  under  sale  on  exe> 
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•ntion,  against  any  person  olaimine  title  as  afbresaid,  derived  &om  the 
recordis  of  some  pnblio  office,  or  by  deed  duly  anUienticated  and  le- 
eorded;  or  being  in  possession  of,«nd  holding  any  land  under  any  sale 
for  taxes,  authorised  by  the  laws  of  this  state,  or  the  laws  of  the  terri* 
tory  northwest  of  the  river  Ohio ;  or  any  person  in  quiet  possession  of 
any  land,  claiming  title  thereto,  and  holding  the  same  undier  a  sale  and 
conveyance  made  by  executors,  administrators  or  guardians,  or  by  any 
other  person  or  persons,  in  pursuance  of  any  order  of  court  or  decree 
in  chancery,  where  lands  are,  or  have  been  directed  to  be  sold,  and  the 
purchaser  or  purchasers  thereof  have  obtained  title  to,  and  posseesioii 
of  the  same,  without  any  fraud  or  collusion  on  his,  her  or  their  part^ 
shall  not  be  evicted  or  turned  out  of  possession,  by  any  person  or  persons 
who  shall  set  up  and  prove  an  adverse  and  better  title  to  said  landa^ 
until  said  occupying  claimant,  his,  her  or  their  heirs,  shall  be  fully  paid 
the  value  of  all  lasting  and  valuable  improvements  made  on  said  land, 
by  such  occupying  claimant^  or  by  the  person  or  persons  under  whom 
he,  she  or  they  may  hold  the  same,  previous  to  receiving  actual  noticei 
by  the  commencement  of  suit  on  such  adverse  claim,  by  which  such 
eviction  may  be  effected,  unless  such  occupying  claimant  shall  refuse  to 
pay  the  person  so  setting  up  and  proving  an  adverse  and  better  title, 
the  value  of  the  land,  wiUiout  the  improvements  made  thereon,  as  afore* 
said,  upon  the  demand  of  the  successful  claimant  or  his  heirs,  as  here- 
inafter provided.^ 

1  Thii  aoty  reqnirins  the  valae  of  the  pemument  improYementi  of  the  homi  /id^  oe* 
•apaiit,  ander  color  of  tiUe,  to  be  paid  m  a  oondition  preeedent  to  the  entij  and  pot- 
■ession  of  the  owner,  although  an  enoroaohment  on  the  rights  of  priyate  proper^  ae 
settled  by  the  common  law,  reett  upon  a  itronff  equity  in  fayor  of  a  compensation  for 
improyements  which  haye  angmented  the  yidne  of  the  land,  and  inured  to  the  ben- 
•lit  of  the  owner.    ifeCby  y.  Orandjf,  3  Ohio  St.  Rep.  468. 

A  title,  nnder  a  lease  of  school  section  nnmber  10,  made  by  township  trustees,  and 
recorded  by  the  clerk  of  the  township.  Is  deemed  a  title,  recorded  in  a  public  office, 
within  the  meaning  of  this  act.    Lem^e  of  Hcart't  kein  y.  JokMon  et  aL,  6  Ohio  Rep.  538. 

In  OUek  y.  Cfrm,  19  Ohio  Rep.  57,  the  words  ''by  deed  duly  authenticated  and  re- 
eorded,"  seem  to  haye  been  construed  as  referring  to  a  deed  to  the  occupying  claimant 
himself,  and  not  to  a  deed  to  the  person  under  whom  he  claims,  thereby  extending  the 
aot  to  all  cases  where  a  party  purchases  in  good  faith,  and  receiyes  a  deed  properly 
authenticated,  which  has  been  recorded,  and  under  which  he  has  held  quiet  possession 
of  the  premises,  and  made  yaluable  improyements,  supposing  himself  to  be  the  owner. 
But  this  construction  of  the  words,  "  by  deed  duly  authenticated  and  recorded,"  was 
oyermled  in  BeardnUjf'B  lemm  r.  Chapman,  I  Ohio  St.  Rep.  118,  and  they  were  held  to 
mean  a  deed  to  the  person  under  whom  the  occupant  claims,  and  not  a  deed  to  the 
occupant  himself.  In  this  case  it  was  further  held  that  a  tenant  for  life,  obtaining 
his  title  and  possession  with  knowledge  of  the  quantity  of  his  estate,  is  not  entitled 
to  the  benefit  of  the  statute, against  the  reyerdoner  or  remainderman.  That  the  pro- 
vision in  the  aot  requiring  a  deed  duly  authenticated  and  recorded  to  the  occupants' 
mntor,  must  mean  a  deed  apparently  conyeying  an  estate  which,  when  transmitted  to 
the  occupant,  will  justify  him  in  making  lasting  and  yaluable  improyements,  and  de- 
manding payment  for  them  before  yielding  possession.  In  the  same  case,  without 
deciding  how  far  the  doctrine — that  a  person  is  not  charffeable  with  notice  of  an  ad- 
versary title  in  the  absence  of  proof,  but  that  he  is  bound  to  know  the  defects  appar- 
ent upon  his  own  title  papers,  and  is  required  to  take  notice  of  the  recitals  in  the 
chain  of  deeds,  or  other  muniments  under  which  he  claims — ^was  applicable  to  a  per- 
son seeking  the  benefit  of  the  occup^ng  claimant  law,  the  court  found  no  difficulty 
in  holding  that  he  was  not  to  be  presumed  to  know  any  defects  or  recitals,  that  do  not 
appear  upon  the  muniments  which  are  neoessaiy  to  establish  his  claim  under  that  act 
Thus,  in  a  case  like  the  present,  he  will  not  be  presumed  to  know  recitals  in  deeds 
prior  to  the  deed  to  his  gnuitor.  If  a  recital  in  that  or  his  own  deed  expressly  shows 
an  adyerse  claim  to  the  lands,  the  occupant  will  be  held  to  haye  notice  of  tneh  claim. 
But  if  it  only  shows  that  the  premises  once  belonged  to  a  third  person,  such  recital 
will  not  defeat  the  occupant's  claim  to  the  benefit  of  this  act.  Tne  purchaser,  upon 
an  execution  against  A.,  who  is  eyicted  by  another  purchaser,  upon  another  execution 
affainst  A.,  is  entlUod  to  the  benefit  of  this  act  Le$9ee  of  Setlert  y.  Cbrwwi  HaL,i 
Ohio  Rep.,  398.  But  a  purchaser  from  a  Judgment  debtor,  at  priyate  sale,  while  the 
land  is  under  leyy  and  bound  by  judgment,  and  who  is  afterward  eyicted  by  a  pur- 
chaser under  the  judjnuent,  is  not  entitled  to  the  benefit  of  this  act  FmochI  y.  Lmm 
q<  (7o<i(Jar<l,  7  Ohio  Rep.,  pt  2, 188.    Although  a  deed  nnder  a  tax  sale  was  held  to  bs 
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(2.)  Seo.  n.     That  the  title  by  wliich  the  successful  claimant  sue   Pexvoiw  ooonpj. 
oeeds  against  the  occupying  claimant,  in  all  cases  of  lands  sold  for  ^  ^Su  nS  b# 
taxes  by  virtue  of  any  of  the  laws  of  this  state,  or  the  laws  of  the  J^^^^^  p*^ 
territory  northwest  of  the  river  Ohio,  shall  be  considered  an  adverse  n»  yJT"^ 
and  better  title,  under  the  provisions  of  the  first  section,  whether  it 
b»  the  title  under  which  the  taxes  were  due,  and  for  which  said  laud 
was  sold,  or  any  other  title  or  claim  whatever;  and  the  occupying 
claimant  holding  possession  of  land  sold  for  taxes,  as  aforesaid,  having 
the  deed  of  a  collector  of  taxes  or  county  auditor,  for  such  sale  for 
taxes,  or  a  certificate  ci  sale  of  said  land,  nrom  a  collector  of  taxes,  or 
a  county  treasurer,  or  shall  claim  under  the  person  or  persons  who 
hold  such  deed  or  certificate,  shall  be  considered  as  having  sufficient 
title  to  said  land,  to  demand  the  value  of  improvements  under  the  pro- 
visions of  the  first  section  of  this  act. 

(3.)  Seo.  III.     That  the  court,  rendering  judgment  in  any  case  j^^^  „n  umnud 
provided  for  by  this  act,  against  the  occupying  claimant,  shall,  at  the  ot  a»tm  ftrij^ 
request  of  either  party,^  cause  a  journal  entry  thereof  to  be  made,  p"^®"^**- 
And  the  sheriff  and  clerk  of  the  court,  when  thereafter  required  by  j,Byt,|ia.g^»uig 
either  party,  shall  meet  and  draw  from  the  box  a  jury  of  twelve  men,  nam,  itc.; 
of  the  jurymen  returned  to  serve  as  such,  for  the  proper  county,  in 
the  same  manner  as  they  are  required  by  law  to  draw  a  jury  in  other 
oases ;  and  immediately  thereupon,  the  clerk  shall  issue  an  order  to 
the  sheriff,  under  the  seal  of  the  court,  setting  forth  the  names  of  tue 
jury,  and  the  duty  to  be  performed  under  ihiA  act 

(4.)  Seo.  IY.  That  the  jury  drawn  and  named  in  said  order  ithall 
immediately,  on  being  notified  by  the  sheriff^  proceed  to  vie«r  the 
premises  in  question,^  and  then  and  there,  on  oath  or  affirmation  (to 

BO  defense  at  law  against  a  legal  title  derired  firom  a  patent  obtained  after  the  sale  for 
taxes,  yet  the  tax  purchaser  was  i^owed  for  improYoments  and  taxes  paid.  iVew- 
wtmger  r.  Gwfne,  13  Ohio  Rep.  74.  A  pnrohaser  of  real  estate  at  an  adininistrator's 
Mle,  who  is  evicted  by  the  heir,  is  entitled  to  the  benefit  of  this  act.  lAmgworth  et  oL 
V.  Waljington  et  al.,  6  Ohio  Rep.  1.  In  Henry  r.  Doctor,  9  Ohio  Rep.  i9,  and  Salmond 
V.  Price,  13  Ohio  Rep.  869,  the  oeoapants  of  land  in  this  state,  under  void  decrees 
rendered  in  the  courts  of  Virginia,  were  dispossessed  by  proceedings  in  chanoeiy,  but 
in  analogy  to  the  statute,  were  allowed  pay  for  their  improyements. 

The  statute  is  intended  for  the  relief  of  those  who  act  in  ffood  faith.  It  was  not 
designed  to  enable  a  man,  by  an  act  of  bad  faith,  to  make  another  his  debtor. 
B^ardeUy'e  leteee  r.  Chapman,  1  Ohio  St  Rep.  118. 

A  defendant  holdiqg  possession  of  premises  under  claim,  but  without  color  of  title, 
but  who  afterward  acquired  such  color  of  title  as  brought  him  within  the  purview  of 
this  statute,  was  allowed  as  weU  for  improrements  made  before  he  acquired  such  color 
of  title  as  for  those  made  after.  Davit*  hmm  t.  Pffwell,  13  Ohio  Rep.  308.  A  de- 
fendant failing  in  ejectment  on  the  ground  that  the  land  improved  by  him  Is  without 
the  bounds  of  his  title-deed,  is  not  entitled  to  recover  the  value  of  his  improvements 
nnder  this  act  The  act  does  not  provide  for  such  a  case.  Waldrom'e  lemee  v.  Wood' 
9oek,  16  Ohio  Rep.  18.  Nor  oan  relief  be  granted  in  equi^  where  a  vendor  seUs  and 
conveys  land  by  a  oorrect  description,  but  by  mutual  mistake  of  the  parties,  without 
fraud  on  the  part  of  the  vendor,  the  vendee  enters  upon  a  wrong  tract,  and  makes 
improvements.  ShroU  v.  KUnher,  16  Ohio  Rep.  162.  The  bill  seeking  to  recover  the 
vauie  of  the  improvements  was  dismissed  with  costs. 

Where  a  person  claiming  an  undivided  sixth  part  of  land  in  possession  of  another, 
files  a  petition  for  partition,  a  court  of  equity  wUl  not,  on  the  application  of  the  occu- 

Skut,  enjoin  the  partition  proceedings  and  compel  the  party  prosecuting  them  to  take 
e  value  of  his  sixth  part  of  the  land  exclusive  of  improvements.  A  couH  of  eouitr 
has  no  power  thus  to  compel  a  person  to  seU  his  land.  AU  that  the  occupant  could  ask 
is  to  be  paid  for  his  improvements ;  and  where  he  was  a  6ofia  fide  purchaser  without 
notice,  he  could  not  be  deprived  of  that  by  the  partition.  Pwrod  v.  Danner,  19  Ohio 
Rep.  218. 

1  The  appUoation  for  the  appointment  of  a  jury,  is  considered  a  proceeding  separate 
from  the  action  of  ejectment,  and  in  which  the  party  prevailing  will  be  entitled  to 
eosts.  When  the  application  is  made  by  the  defendant,  and  a  Judgment  is  given  in 
his  favor,  the  court  wUl  order  the  lessor  of  the  plaintiff  to  pay  the  costs,  liartm'e 
mm,  1  Ohio  Rep.  16fi;  Pattcrmm  v.  Prathw,  11  Ohio  Rep.  36.    See  note  2.  p.  886. 

3  A  valuation  of  improvements  is  invaUd^  unless  reasonable  notioe  of  making  it  b« 
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be  administered  by  any  ooapetent  a^tkoritj),  aatess  the  Talae  of  all 
laating  and  yalnable  imprayemeQts  made  aa  aforesaid,  on  the  Unda  ia 
question,  previoas  to  the  party  receiying  actual  notice,  aa.  aforesaid,  q£ 
such  adyerse  ol«m*  and  ahall  also  asseas  the  daBiaees,  if  any,  which 
said  land  may  haye  sustained  hy  waste,  together  with  the  net  aanuaL 
yalue  of  the  rents  and  profits  which  the  oceupysng  claimant  may  hay% 
seoeiyed  firom  the  same,  after  haying  receiyed  notice  of  the  plamtif 'a 
title  by  the  seryiee  of  a  declajratibn  in  c^tment,  and  dedoct  the 
amount  thereof  ft'om  the  estimated  yahie  of  saoh  lasting  and  yalnablft 
improyements;  and  said  jury  shall  also  aasesa  the  yalue  of  the  land  ia 
question,  a*  the  tine  of  veadering  judgment  aa  afopsiaid^  without  the 
improyements  made  thesaon,  or  damages  snstaiaed  by  waate  aa  afcarcb 
said. 

^5.)  Seo.  Y.    That  in  case  any  one  or  more  of  the  jn^  named  io 

saia  order,  shall  be  absent  from  the  eoumty,  of  kin  to  either  party,  or 

from  any  other  oause  disquftliied  eir  unable  to  serye  u|^on  sudi  jojcyi 

the  sheiiff  shall  haye  power  to  suinmon  talesmen  as  m  other  ea9^ 

who  shall  be  qualified  and  serye  on  such  jury,  in  the  same  mannec  wi 

if  originally  drawn  mid  named  in  said  order. 

y«fdict,  haw  (6.)  Sio.  YI.    That  tike  jury  shall  sign  and  seal  their  r^peo^^ 

S^aaSfbowx^.  assessments  and  yaluations  aforesaid,  sad  deposit  the  sasoe  with  Ihft 

tmud'  clerk  of  the  eourt,  by  whom  they  were  appointed,  befose  the  first  cU^ 

(^  the  next  tem  of  the  said  court,  after  said  order  is  made.    And  iiC 

either  party  shall  think  himself  or  herself  aggcieyed  by  any  such  assQWn 

ment  or  yaluation  ainresaid,  he  or  she  msy  spply  to  the  court,  at  the 

term  to  which  the  proceedings  ase  returned;  and  said  court  may,  ap<^a 

Tiwdk*  iDgr  bt  good  cause  shown,  set  asidesuch  assessment  or  yaluatioi^^  and  order  % 

''^  new  yaluation,  and  appoint  another  jury,  sa  hereinbefore  proyided,  who 

shall  proceed  in  the  lan^e  n^oioer  i^  h^reinl^fore  directed. 

•^£!oa  Tw-**      ^7.)  Sip.  YU.    That  if  the  jurors  sh^U  report  a  sum  in  fayor  of  UiQ 

diet  in^ToTof  plaintiff  or  n^aintijBIs  in  eftctmeTU,  on  the  assessment  and  yaluation  of  the 

g^tur  In  ^M-  "^^able  and  lasting  improvements,  and  the  assessment  of  damages  fbr 

waste,  and  the  net  annual  value  of  the  re^ts  and  profits,  the  court  shi^l 

ifflMi  of  fBoh     render  a  judgment  therefor  without  pleadings,  and  issue  execution 

^*^*°**°**  thereon  as  m  other  cas^ ;  or  if  no  excess  be  reported  in  favor  of  the  plaiii- 

tiff  or  plaintififo,  then,  aud  i^  either  case,  the  phuntiff  or  plaintUEa  ia 

ejectment  shall  be  thereby  barred  from  having  or  maintaining  any  action 

for  mesne  proflta. 

SiKSrTSfoil  (^^  ^^.  ^^-  '^^^  ^  *?  J^^"*  ^*^  ^^^^  a  sum  in  &vor  of 
^^  daim^  ihc  ocoupvinff  claimant  or  claimants,  on  the  assessment  and  valuation 
^£^  ^^  ^^  valuable  and  lasting  improvements,  deducting  therefrom  the 
be  had  damages,  if  any,  sustained  by  waste,  together  with  the  net  annual  value 
d^^'in^via.  0^  ^^  ^^^^  *^^  profits  whioh  the  defendant  or  defendants  may  have 
tioBtotiMtitto,  received,  after  the  commencement  of  ^e  action  of  ejectment  as  afore- 
said, the  successful  claimant,  pr  his  heirs,  or  the  euardians  of  such 
heirs,  they  being  minors,  may,  at  his,  her  or  their  Section,  either  de- 
mand of  me  occup^g  claimant,  the  value  of  the  land  without  improve- 
ment, so  as  aforesaid  assessed,  and  tender  a  deed  of  the  land  in  question 
to  the  occupying  [claimant] ;  or  he,  she  or  the^  may  pay  the  occi^pjing 
claimant  the  sum  so  allowed  by  the  jurors  in  his  fovor,  within  su^ 
reasonable  time  aa  the  court  shall  allovr: 

'  ..ill 

fAvw  to  the  M^eno  party,  or  bit  attorney  of  reeonL    PatUmm  ▼.  IVmihm',  11  Ohio 
Eep.  85. 

1  Tbe  Bnpreme  ooprt  may  reyieir  the  decision  of  an  inferior  eovt  on  a  motion  to  tat 
aside  tbe  verdict  of  a  jury  under  this  statute,  thpn^b  the  motion  was  based  on  mat* 
ter  of  fact — tbe  testimony  being  set  oat  in  the  hill  of  ezeeptions.  MtnrcUUv't  ' 
w.  Ch^fmam,  1  Ohio  St.  B«9. 119. 
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(9.)  Siio.  IX.  Tkit  if  the  mfOeeB^l  olaimant^i  his  heka,  or  the  Sum. 
guardians  of  sucli  heirs,  they  beiag  BmKmi,  «hfU]  eleet  to  pay,  iud  do 
pay  to  the  c/ecfupyittg  daknant,  ^e  sum  so  reported  in  his  favor  hj  the 
jurors,^  within  such  reasonable  time  as  the  court  have  allowed  for  the 
payment,  then  a  writ  of  possession  shall  issue  in  favor  of  said  success- 
ftil  claimant,  his  heirs,  or  the  guardians  of  duch  heits. 

(10.)  Seo.  X.  That  if  the  snccessfhl  claimant,^  his  heirs,  or  the  i 
gn&rdians  of  sueh  heirs,  they  heimg  minors,  shall  elect  to  receive  the 
value  of  the  land  without  improvements,  so  as  aforesaid  assessed,  to  be 
^aid  by  the  oceiipviBg  olaimant  within  such  reasonable  time  as  the  court 
may  -allow,  and  AtM  tender  a  ^general  warranty  deed  of  the  land  in 
question,  conveying  such  adverse  or  better  title,'  within  Said  time 
allowed  by  the  court  for  the  pavmeat  of  the  money  in  this  section  men- 
iioned,  and  the  oeeupying  clauaant  shall  revise  or  negleet  to  pay  said 
money  (t^e  talue  <of  the  land  without  the  improvements)/  to  the 
ffuccessfol  claimant,  his  heirs  or  their  cuardians,  within  the  time  lim- 
ited as  aforesaid,  then  a  writ  of  possession  ^hall  be  ksued  in  &vor  of 
said  Buocesafbl  dadmant,  his  heifs  or  their  goardiaas. 

(11.)  Sbo.  XI.  That  the  ^oeoupying  claimant  or  his  heirs  shall,  in  i 
so  cate,  be  evicted  from  ^e  possession  of  such  land,  unless^  is  pro- 
vided in  ^he  two  ipreceding  aections,  where  -an  applieation  is  made  for 
tiie  value  of  itnpik)veme*tB  under  tibis  law.  AjoA  in  all  cases  where  the 
ooeupying  claimant  or  daknaifts,  or  his  or  their  beira,  shall  have  pail 
Ittto  court  the  vahie  of  the  lands  ^  question,  without  improvements, 
witiiin  the  time  i^lowed  by  the  court  (wh^i  an  election  has  been  madb 
•by  the  successAil  olaiimant  or  olaima&te,  his  or  their  heirs  or  guardians 
M  aforesaid,  to  Surrender  any  tract  of  land  under  the  provisions  of  this 
aei),  such  occupant  or  his  heirs  mayi^t  any  time  aner  toch,  payment 
shall  have  been  niade,  file  his,  ker  or  their  bill  in  chancery,^  in  tne  court 
^nhete  such  judgment  of  eviction  was  obtained,  and  obtun  a  decree  for 
the  title  of  such  land,  if  the  same  had  not  been  previously  conveyed  to 
imeh  occupaat^as  afotesttid. 

(12.^  Sso.  XII.    ThKt  -the  acts  for  the  relief  of  occupying  claim-  a^mpmImi 
ants  01  land,  passed  F^blruary  sixteenth,  eighteen  hundred  and  ten, 'and 
January  ninth  [19lh]),  eighteen  hundred  and  sixteen,  and  (Fdi>ruary  ^^^'^^^ 
twenty-third,  eighteen  hundred  and  twenty,  and  February  first,  eighteen  <*"^  •*'• 
hundred  and  twenty-one,  and  the  "act  supplementary  to,  and  explana-  GhM»,UM. 
tory  of  the  act  entitled  ^an  act  for  the  relief  of  occupying  claimants  GhM»,im. 
of  land,  passed  the  twenty-third  day  of  February,  eighteen  hundred  and  GhM»,  i0n. 
twenty,*  passed  January  twenty ^ninth,  eighteen  hundred  and  twenty-  ^^ 
seven,"  be  and  the  same  ate  hereby  repealed :  Provi^sd,  thataU'cldms  "■'^^•^ 

1  Ai  to  the  right  of  elCNdtion  by  tbe  066tip7iiig  elaimftnty  lee  lee.  (l8)/of  tUi 
Ohapter. 

s  When  the  jurj  find  a  baluiee  in  IkTor  of  the  ooospant  he'te  •ntfltod^to^  JnigSleiit 
fbrooflti,  hot  not  for  Mifd  bftlaaee.    'Bmrdd9^§Umm^.  ^Aap«MN»l  OhiO'St.ilop.119. 

IFhote  the  MooomM  eUdmani'vleeta  to  say  for  the  iiDprovemonte,^e  rente  aoem- 
tng  between  the  T«lna«ion  and  election  will  'be  dednoted  fnm  the  amount  of  their 
Miested  Talne»    Xwett  o/  TFOipiii'*  Mn  v.  Him  ef  aU,  lb  Ohio  Rep.  2dY. 

SThe  object  of  this  Motion  ii  to  geotfre  an  ooedpjing'olaiaiani  agood  tllle  to  the 
Isnde  In  eoiitH>V«r87,  pH>vlded  the  MMeMftU  eUrtanolt  ihalljmfirto  lake  the  fwlne 
of  the  land, af  assessed  by a'jnty/itktber  than  topajfortlwimifroTeaieirtsandkeepthe 
land.  If  the  sneoessftil  claimant  elect  to  oonrej  and  reoeire  the  Tahio  as  assessed  by 
the  Jnry,  it  is  necessary  that  he  tAnil«r  a  dtfed  with  oor^nants  of  w<>riauty  ;  but  ^it  is 
net  necessary  that  the  dved  Shbnld  be  vade  by  himself>  ptovided  it  leonrrey-the  titlo. 
▲  deed  made  by  a'MrsOn  to  whom  the  snoeesSfM  claimant  eonveyad  after  reeovery  in 
Ijectment,  was faSld  Sttffieieiit.    ZeMM of  WUhim'9 kiWt r,  Bute 4t aL,lb Ohio Bep. 886. 

4  He  is  not  entitled  to  infetest  npon  the  vahiation  between  the  time  the "ralaatfon 
is  made  and  the  time  he  signifies  his  election  to  take  it  and  oonT«y  the  land.    /6.  ISSw 

•See  <?ode,  sees.  bU^  ^$. 
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now  pending,  or  wMcb  may  be  nndetermined  in  any  oonrt,  shall  be 
proceeded  in  under  the  former  laws  in  force. 

This  act  to  take  effect  fi^m  and  after  the  first  day  of  June  next 

Ad  Aot  to  amend  an  act  for  the  relief  of  ooonpying  olaimantf  of  land. 
[PiMwtf  JUordk  22, 1849.    47  mL  Aai.  66.] 


"  "d-iiMid  ^^^^  ®*^*  ^'  ^  ^  enacted  hy  the  General  Anembhf  of  the  Stale 
p^mS  tolSf  of  OhtOj  That  the  occupying  claimant  of  land,  holding  by  any  sock 
^wfWMnti.  ^tle  or  in  such  manner  as  is  pointed  out  in  the  act  fbr  the  relief  of 
occupying  claimants  of  land,  passed  March  10, 1831,  of  which  this  is 
amendatory,  shall,  after  judgment  rendered  against  him,  and  in  fayor 
of  the  successful  claimant,  nave  an  option  to  demand  payment  from 
said  successM  claimant,  of  the  full  value  of  his  lasting  and  valaable 
improvements  made  on  the  land  in  controversy  before  the  commence- 
ment  of  the  suit,  or  to  pay  to  the  sucoess^il  claimant  the  value  of  the 
land  without  the  improvements  made  thereon,  at  his  discretion.^ 

(14.)  Sso.  II.  That  if  said  occupying  claimant  shall  elect  to  retain 
the  land,  he  may  tender  to  tlie  suocessi^  claimant  a  sum  of  money 
equal  to  the  value  of  the  land  in  a  state  of  nature;  or,  if  he  shall  elect 
to  receive  payment  for  his  improvements,  the  successfol  claimant  may 
tender  to  him  a  sum  of  money  equal  to  the  value  of  his  improvements; 
but  if  such  tender  shall,  in  either  case,  be  refVised,  unless  the  jury  im- 
panneled  under  the  provisions  of  the  Uiird  section  of  said  before  men- 
tioned act,  shall  assess  a  larger  sum  in  fkvor  of  the  party  so  refusing 
than  ihe  amount  tendered,  exclusive  of  interest  fh>m  the  time  of  the 
tender,  the  party  refusing  shall  pay  the  ^11  costs  of'  the  proceedinff. 
But  if  the  jury  shall  assess  a  greater  sum  than  the  amount  so  tendeiea, 
exclusive  of  interest,  then  the  party  making  the  insufficient  tender  shall 
pay  the  costs,  for  which,  if  necessary,  judgment  may  be  rendered  and 
execution  issued  as  in  other  cases. 
Pow«  of  foudi-  (I^O  Sbo.  III.  Husbands  may  act  on  behalf  of  dieir  wives,  and 
t^li^iriSf*  g^"^'^^  ^^  behalf  of  their  wards,  under  the  provisions  of  this  act^ 
'  and  all  the  provisions  of  said  aot  of  which  tJiis  is  amendatory  shall  re- 

main in  Ml  force,  except  so  far  as  they  are  modified  or  changed  by 
this  act 


1  ThU  amendatory  aot,  giving  to  the  oeeupying  ehnnumt  the  option,  whioh  the  origi- 
nal aot  gave  to  the  oimmt  of  the  land,  thns  taking  the  property  awaj  from  the  own«r 
alter  the  lolemn  form  of  a  reeoTeiy  and  judgment  in  cjeotment,  and  transferring  it 
to  hit  uninooessfU  advenary,  who  is  ordered  to  be  footed  as  an  intmder  on  the 
land,  if  a  palpable  invasion  of  the  right  of  priyate  property,  in  oonfliet  with  the  IMh 
section  of  the  first  arUole  of  the  oonstitation,  ana  void.  JfeCby  t.  Oramdjf,  I  Ohio 
St  Rep.  468. 


For  the  former  laws  npon  this  snbjeet,  see  aot  of  February  IS,  1810  (Chase  671); 
of  January  19, 1816  (Chase,  927);  of  February  88,  1820  (Chase,  U64).  The  lint 
named  act  was  repealed  by  the  second,  and  the  second  by  tne  third.  But  by  act  of 
February  1, 1821  (Chase,  1192),  the  first  two  named  acts  were  rerired,  and  causes 
which  had  failed,  on  account  of  the  repeal  of  those  acts,  were  direoted  .to  be  redoek- 
eted,  etc.  An  act,  supplementary  and  explanatory  of  the  aot  of  February  28, 1830, 
was  passed  Januaiy  29, 1827  (Chase,  \bbi).  For  the  repeal  of  thoee  laws,  see  12th 
section  of  this  Chapter. 

Under  the  abore  mentioned  aot  of  Febmaiy  28,  1820  (Chase,  1164),  it  was  held 
that  an  oocupying  claimant,  who  had  an  equitable  title  at  the  time  or  oommenciac 
his  imnrorements  (an  entry  in  the  Virginia  Military  District),  and  which  continued 
until  his  improrementa  were  completed,  was  entitled  to  oonnensation  for  those  im* 
prorements,  although  the  entry  was  afterward  withdrawn.  And  it  was  said,  by  dis 
oourt,  that  they  saw  nothing  in  the  statute  that  limits  the  claim  of  the  occupying 
claimant  to  a  ctmpensation  for  such  improrements  as  #ere  made  after  the  com- 
mencement of  hii  tlUe ;  and  that  there  was  nothing  in  the  law  that  excluded  a  right 
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CHAPTER  78. 
OFFIC!EBS-C!OmnSSIONS— VACANCIES,  ETC. 

iwnow  BacnoM 

1.  Whan  and  fyr  wbaX  porlbd  ffimnior  to  tin  6.  TUmanl  of  Judge  without  his  Inrftidiotloa 

▼aoanolM  in  certain  olBoM.  ahaU  be  taken  as  a  reaiflfnation. 

S.  What  offloers  shall  reoetre  a  commJasinn,  A.  Breiy  officer  of  whom  bond  or  seoarlty 

•to.  maj  be  bj  law  reqnired,  who  shall  ne* 

a.  How  the  conunlasion  of  a  Jodge  transmit-  sleet  to  ezecate  same,  etc,  shall  be  ta- 

tedtohim.—Whon  Judge  to  take  official  ken  to  liaye  reltased  to  accept  his  office. 

oath,  and  transmit  certificate  thereof  to  7.  Offices,  more  than  one  of  which  shall  not 

the  dork  of  the  court  of  common  pleas.-~  be  held  br  the  same  person. 

Tees,  etc.,  of  clerk,  and  how  paid.  8.  Contracts  hj  officers  not  espnaslT  aatlior- 

4.  When  certificate  of  oath  not  transmitted,  ized,  eta 

etc.,  office  Tacant.— Clerk  to  gife  gor-  9,  Thej  bind  the  officer  personally. 

amornotioe  theteoi;  etc  10.  When  offidal  term  of Judgea  common  plesa 

begins. 

Ad  mot  Mithorisiiig  the  goyarnor  to  iUl  Tseaneiea  in  oerteiii  OMaa. 
[Pst0«iaMifo^f|MJMnMrvl4,18OS.    »woL9ti.4M.] 

(1.)  Section  L    Beit  enacted  by  the  Oeneral  Ajuenibfy  of  (he  State  ^«^^  ^ 
of  Ohio,  That  when  any  officer,  the  right  of  whose  appointment  is  or  what  period  go?, 
may  be  Tested  in  the  general  assembly,  shall,  during  the  recess,  die,  or  ScteijfoerSii 
his  office  by  any  means  become  vacant,  the  goyemor  shall  have  power  officee. 
to  fill  such  vacancy,  by  granting  a  commission,  which  shall  expire  at 
the  end  of  the  next  session  of  the  legislature. 

This  act  to  commence  and  be  in  force  from  and  after  the  passage 
thereof. 

▲n  act  to  proYida  for  eommlBsioning  oertain  offioen. 
iPmed  mid  took  ^001  F9bnuarfli,lBl^    29  foL  Sbii.  408.] 

(2.)  Sbo.  I.  Be%i  enacted  hy  ihe  General  Auembly  of  the  State  of 
Ohio,  That  each  judge  of  the  supreme  court,  president  and  associate  S^noSSr?  a 
judge  of  the  court  of  common  pleas,^  sheriff,  coroner,  auditor,  state 
treasurer,  militia  officer  and  justice  of  the  peace,  and  every  offioer  whose 
office  is  created  by  law,  and  not  otherwise  provided  for,  shall  be  entitled 
to  receive  from  the  governor  a  commission  to  fill  such  office,  upon  pro- 
ducing to  the  secretary  of  state  a  l(Bgal  certificate  of  his  being  duly 
elected  or  appointed:  Provided,  that  &e  election  of  all  officers  elected 
or  appointed  by  the  legislature,  shall  be  certified  by  the  speakers  of 
both  houses.' 

to  raoorer  paj  for  improyementi  made  b j  tha  tenant,  or  those  under  whom  he  elaimed 
at  a$ty  time  before  the  oommenoement  of  the  suit.  Xassee  o/  ShaUr  r.  Magm,  2  Ohio 
Bep.  287. 

Under  these  prior  laws  the  improrements,  etc.,  were  assessed  bj  three  Areeholden. 
Under  the  old  constitation  it  was  held  that  this  provision  was  constitational,  neither 
impairing  the  obligation  of  oontracts,  nor  infringing  upon  the  right  of  trial  hj  jniy. 
Xeteee  of  HmU  T.  MeMahon,  5  Ohio  Bep.  182 ;  see  2  Pet.  624. 

Where  a  person  enters  npon  land  nnder  color  of  title,  as  bj  rirtae  of  a  void  sale 
macie  bj  the  orphan's  oonrt  of  Conneetiont,  pays  taxes  and  makes  improrements  as 
owner,  and  is  afterward  ejeoted  at  law,  he  ooold  not  sustain  a  bill  in  ehanoery, 
against  the  rightfol  owner,  for  compensation  and  reimbursement.  Wmthrop  t.  JBwiI- 
it^fkm  9i  al,,  3  Ohio  Rep.  827. 

A  eoort  of  chancery  would  not  enjoin  a  judgment  in  cjeotment,  because  the  oom- 
plainant  had  made  ralnable  and  expensire  improvements  on  the  premises.  Lmb$  v. 
P^k$  0t  at,,  4  Ohio  Rep.  404. 

I  The  offices  of  president  and  assooiaU  judge  abolished  bj  the  eonstitntion  of  1861, 

S  Under  the  oonsUtution  of  1802  an  election  was  held  by  the  general  assembly  for 
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An  Aet  deeUring  o£Bom  Tftoant  in  certain  OMes,  and  to  proride  for  filling  the  lama. 
IPamtdJmmmyb^lSlZ.    Too* ^^M  Jmm  1,  lOS.    »9ol  BkiLiffl,} 

H(yirfiMoonimii-  (3.)  Seo.  1.  Beit  enocM  hff  ihe^enmal  Atiembly  of  the  State  of 
SSradtted^  O^w,  That  every  commission  that  may  1)6  hereafter  issued  by  ttie  goY- 
him.  emor,  to  any  judge  of  the  supreme  court,  president  or  associate  jud^ 

of  either  pf  tTse  eomrts  ^vwnmonjdemsy^  diall  be  teanmuttod  kj  the  sec- 
tary of  state  to  the  clerk  of  the  court  of  common  pleas  of  the  coantr 
wherein  such  judge  may  reside ;  and  it  is  hereby  made  the  duty  of  such 
When  Judge  to  ^^^  "^ 'TeoeiTe  and  fbrthwitli  to  tranflmit  the  same  to  the  person  enli- 
teke  official  oath,  Had  thereto;'  whereupon,  such  person,  haying  receired  such  oommiB- 
Sfloato^ha!M>no  ^^^^i  (AiM  iakB  l^e  oadi  or  affirmation  required  by  the  constitution  and 
wort^TO  ****  ^*^*  ^^  *^  atate,^  and  toansmit  a  certificate  thereof  to  the  name  derk, 
pieai.  signed  by  the  officer  administeiing  such  oaUi  or  affirmation,  within 

twenty  days  afler  ke  «haU  haye  receiyed  ^noh  oommission.    And  the 
county  commissioners  of  the  county  to  which  such  connmssion  nay  be 
forwarded,  i^{l  mnke  tm  aliowaace  to  the  said  'olesk,  for  postage  and 
£S  udhow     *^*^®r  expenses  necessarily  incurred  in  complying  with  the  requisitions 
peid.'  of  this  section,  to  be  paid  out  of  the  county  treasury,  in  case  the  person 

entitied  to  reoeiye  said  commission  should  reftme  to  accept  ^e  same  and 
pay  said  expense. 
When  oertiflcete  (C)  fiso.  II.  Xkat  in  all  cases  yrheite  sueh  certificate  may  not  be 
of  oiih  nottnas-  tvansnuttodto  the  clerk,  within  the  iuiid  twenty  days,  as  is  herein  ahcye 
pvoyided,  the  person  entitied  to  reeeiye  such  commission  shall  be  deemed 
to  haye  leftised  to  accept  the  office  mentioned  in  sucli  commission,  and 
—Clerk  to  gire  ^^  offioe  sbail  bs  :oonsidered  yacant;  whereupon,  said  clerk  shall  forth- 
gow™r  notice  with  thereafter  certify  the  said  ntatter  to  Jhe  ^yemor,  who  shall  pro* 
thereof  ete.  ^^^^  aecoiding  to  kw,  to  fill  said  yacancy. 
B«noT«i  of  Judge      (5.)  Seo.  III.     That  in  case  any  judfi^e  of  the  supreme  court  should 

wlthoat  nu  Jurui-        ^^-i.  .•■  ,      n  .t  *        .    .  .»  /»    t  .    p 

diction,  shau  be  rcmoye  his  residence  out  of  this  state,  or  amy  president  of  the  court  of 
iSitton."  *  "***"  common  pleas  out  of  his  circuity  or  any  associate  judge  out  of  his  comiy}^ 
he  shall  be  considered  as  hayin?  resigned -and  yaoatedikisjoffice;^  where- 
upon, such  yaoanoy  shall  be  fiUed  acoordiog  to  law. 
Bwry  officer,  of  (6.)  Sbo.  IV.  That  eveiT  sherirf,  coroner,  justice  of  the  peace,  or 
2SSX*£J15  other  offieer,  of. 


^hom  bond  or  security  may  be  by  law  required,  previ- 


an  aisBooiate  judge  fbr  tiieMMwn^  of  iAshtabala.  Tfae>  Jonraal  of  the  hoaae  aeitified 
the  eleetion  of  Samnel  lldflUl— that  of  the  senate,  the  election  of  Lmmel  Moffitt. 
The  two  houses  did  not  correct  and  reconcile  this  disorepanoj.  The  speakers  did  not 
eertify  the  election,  and  no  oommission  issued.  The  court 'of'eononon  pleae  of  .Ash* 
tahula  eouaty  admitted  Lemmel  Moffitt  to  take  the  oath*  of  offioorand  oAeiate  as  asso- 
ciate judge.  Upon  writ  of  quo  wananto,  it  was  held,  that  Lemuel  Moffitt  eould  not 
be  inducted  into  office,  and  that  he  oould  not  proceed  to  act  officiallj,  without  being 
first  commissioned.  It  is  said,  should  the  two  speakers  refuse  to  sign  a  eettiSeale 
when  bound  to  -do  eo^  or  ehould  4he  go¥emor  xerase  to  issue  a  commission  upon  the 
psednotiott  of  the  proper  eertiftcate»  the  supreme  court  could  afford  a  remedy  by  writ 
of  {mandamus.    State  r,  Moffiu,  6  Ohio  Rep.  S58. 

Proof  of  general  reputation,  and  acting  in  a  particular  Office,  is,  in  general,  ^Hsh 
/se<t)  evidence  of  official  oharacter,  without  the  production  of  the  oommission,  eren 
when  the  officer  is  sued,  and  justifies  the  aot  complained  of,  as  such  offioer.  SUrtd 
y.  Stoetm,  &  Ohio  Bm.  215',  Johmton  t.  Stedman,  3  Ohio  Rep.  94;  Bamt  r.  Bted,  % 
Ohio  Rep.  409. 

tTheoOoet  of  ipOBsidentfandaesooiate  judge  abolished  by  the  eonstitution  of  1851. 

f  Tlie'aists  of  jndgesiie  /wto  holding  nommissioas,  and  noting  under  color  of  oftoe, 
although  not  judges  de  iare,  mwst  be theld  icalld  aa. to  the  pnblio  .or  individnaia.  Ti0- 
Stater,  AUbug,  12  Ohio  Bep.  16, 11. 

8  For  the  form  of  oath,  see  ante  p.  62,  881. 

'  i  Where,  under  the  eonstitution  of  1802,  the  legislature  changed  the  boundaries  of 
a  ooun^  so  as  to  place  the  residence  of  an  associate  judge  without  the  limits  of  the 
eounty  for  which  he  was  appointed,  it  was  held  that  unless,  within  a  reasonable  time, 
he  remored  within  the' new  limits  of  svshteounfy^he  for£sited)his  offioe.  TJUAaitT. 
UMbMil^ai  Ohio  Rep.  611. 
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ous  to  the  performance  of  the  duty  required  of  him,  who  shall  neglect  law  required,  who 
or  reftise  to  execute  such  bond,  or  find  such  security,  agreeable  to,  and  S5jJlitS2m©Seto.^ 
within  the  time  prescribed  by  law,  and  in  all  respects  to  qualify  himself  jj*^  *^fJS*"  *** 
for  the  performance  of  his  official  duties,  such  sheriff,  coroner,  justice  aooq)rhit  offln. 
of  the  peace,  or  other  officer,  shall  be  deemed  to  have  refused  to  accept 
his  office,  and  the  same  shall  be  considered  vacant;  whereupon,  such 
vacancy  shall  be  filled  as  other  vacancies  are  by  law  to  be  filled.^ 
\  This  act  to  take  effect  and  be  in  force  ftom  and  after  the  first  day  of 
June  next 

An  Aot  to  amend  the  »ot  entitled  "an  act  prohibiting  anj  citisen  of  this  state  from 
holding,  by  appointment,  more  than  one  of  several  offioes,  therein  named,  at  the 
same  time. 

IP^mtd  and  took  effect  March  20,  ISS9,    66  vol.  flfai/.  71.] 

(7.)  Sec.  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Offloes— more 
Ohio,  That  no  citizen  of  this  state  shall  hold,  by  appointment  or  elec-  SS^^VSIS 
tion,  at  the  same  period  of  time,  more  than  one  of  the  offices  herein  ^  ^id  at  seme 
mentioned,  to-wit:  The  office  of  sheriff,  county  auditor,  county  treas- 
urer, clerk  of  the  court  of  common  pleas,  county  recorder,  prosecuting 
attorney,  and  probate  judge;  and  no  incumbent  of  any  of  the  forego- 
ing offices  shall  be  eligible  to  hold  the  office  of  justice  of  the  peace 
during  the  period  of  time  he  shall  hold  such  county  office. 

Sec.  II.     That  the  act  entitled  '^  an  act  prohibiting  any  citizen  Swanks  b.  s.  6«7. 
of  this  state  from  holding,  by  appointment,  more  than  one  of  several 
offices  therein  named,  at  the  same  time,"  passed  February  14,  1840,^ 
be  and  the  same  is  hereby  repealed. 

Sec.  III.     That  this  act  shall  take  effect  from  and  after  its 
passage. 

An  Act  to  limit  the  power  of  public  officers  and  agents  in  making  contracts. 
[Famed  owd  took  ^eet  Marek  30, 1857.    64  vol.  SUiL  77.] 

(8.)  Sec.  I.     Be  it  enacted  by  the  General  Assembly  of  the  State  of  Contracts  by  offl. 
Ohio,  That  it  shall  be  unlawful  for  any  officer  or  agent  of  the  state,  or  SSt'wprSSS'la. 
of  any  county,  township,  city,  or  incorporated  village  therein,  who  may  thorixad,  etc.; 
be  entrusted  with  the  construction,  improvement,  or  keeping  in  repair, 
any  public  building  or  work  of  any  kind,  or  with  the  management  or 
providing  for  any  public  institution  of  whatsoever  kind,  to  make  any 
contract  or  contracts  binding  or  purporting  to  bind  the  state  or  any 

1  The  only  law  I  find  relating  to  filling  yacanoies  in  the  board  of  public  works,  is 
the  following : 

An  Aot  to  proTlde  for  filling  Tacandes  in  the  oflloes  of  attorney  general,  member  of  the  board  of 
pablic  works,  aod  other  ftate  officers  made  electire  by  the  people. 

[PkuMd  Jfordk  24, 1851.    iQ  voL  BUU.  \\%.'\ 

Sko.  I.  Be  it  enacted  by  the  General  Aeeemblif  of  (he  State  of  Ohio,  That  whenever 
the  offices  of  attorney  general,  member  of  the  board  of  public  works,  or  any  other 
state  officer  that  is  or  may  be  elective  by  the  people,  shall  become  vacant  during  the 
session  of  the  general  assembly,  such  vacancy  shall  be  filled  by  joint  ballot  of  the 
legislature ;  and  when  the  legislature  shall  omit,  during  its  session,  to  fill  such  va- 
cancy, or  when  such  vacancy  shall  occur  during  the  recess  of  the  general  assembly 
the  same  shall  be  filled  by  appointment  of  the  governor;  and  the  person  so  elected 
by  the  legislature,  or  appointed  by  the  governor,  shall  hold  such  office  until  his  sue* 
cesser  shall  be  elected  and  qualified,  as  provided  by  law. 

Skq.  II.    That  when  any  vacancy  contemplated  by  the  preceding  section,  shall 
oocur  thirty  days  previous  to  any  general  election,  the  same  shall  be  filled  at  the  first 
gener  al  election  after  the  happening  of  such  vacancy ;  and  in  all  other  oases  suoh  va- 
eanoy  shall  be  filled  at  the  next  succeeding  general  election. 
See  constitution,  p.  36,  sec.  18;  p.  31,  sec.  27. 

t  Under  that  act  the  same  person  could  hold  at  the  same  time  the  offices  of  aato- 
«iate  judge  and  county  treasurer.     The  State  v.  McColUeUr,  11  Ohio  Rep.  46. 
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Bach  coanty,  township,  city,  or  incorporated  yilla^,  to  pay  any  sam  oi 
sums  of  money  not  previously  appropriated  for  the  purpose  tot  wbich 
sach  contract  or  contracts  are  made,  and  remaining  unexpended  and 
applicable  to  such  purpose,  unless  such  officer  or  agent  shall  be  law* 
fully  and  expressly  authorized  to  make  such  contract  or  ccntraotB. 
-Th^  Ma*  tJ»  (9.)  Sbo.  II.  If  any  such  officer  or  agent  shall  make,  or  partici- 
•01^.  par-  ^^^  .^  making,  any  contract  contrary  to  the  provisions  of  the  fore- 
going section,  he  shall  be  held  personally  liable  for  the  performance 
uiereof ;  but  the  state,  county,  township,  city,  or  incorporated  villaee, 
in  behalf  of  which  the  same  purports  to  have  been  made,  shall  not  be 
liable  for  the  performance  thereof. 

Seo.  ill.    This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

An  Aot  preforibing  the  time  when  the  o£Boial  term  of  the  Jodgee  of  the  eoviti  of 
common  pleas  ihall  begin. 

iP^tmimd  took  ^toinbnmnfZ,  1909.    66  tol.  Slat  10.] 

^ (10.^  Seo.  1.    Be  it  enacted  hy  the  General  AuembJy  of  the  State 

of  judgw  of  Ohwy  That  the  official  term  of  all  judges  of  the  court  of  common 
MDpkeebe-  yj^^  elected  at  the  election  held  on  the  second  Tuesday  of  October, 
in  the  year  eighteen  hundred  and  fifty-eight,  and  of  all  such  judges 
who  may  be  hereafter  elected,  shall  begin  on  the  second  Monday  of 
February  next  after  such  election.  Provided,  that  nothing  in  the 
[this]  act  shall  affect  the  term  of  office  of  any  judge  who  may  have 
been  or  shall  hereafter  be  elected  to  fill  a  vacancy. 

Sbo.  II.    This  act  shall  take  effect  on  its  passage. 


WhiaoflloWl 


CHAPTER  79. 

ORPHAN  ASYLUMS. 


1.  Oflletnof  orpheaujlamieiipolAtedbjpro-     a.  OoDoeraingorpheat^iimt  In  oltiei  oftht 
bete  Jodge^^Tam  ef  oOee  end  pow-  flnt end eeoond oleee.  [tiini,«le. 

«n.  8.  TrostMs  maj  bind  out  chlldf—   Che  iete- 

An  Act  for  the  better  management  of  orphan  asylnmf. 
[PlMaidJbrAll,186aL    61  eoL  SfariL  411.] 


Oflioen  of  orphan      GO  Sj^CTlGN  1.    Be  it  enacted  hff  the  Oeneral  AuembUf  of  (he  Sate 

ejjrianaM^^fc.  of  Ohio,  That  in  any  county  in  thia  state  in  which  orphan  asylums  have 

jndgJ^  been  or  may  be  established  by  law,  whenever  it  may  become  necessary 

to  appoint  trustees,  directors  or  other  corporators  of  any  sach  asylums, 

it  shall  be  the  duty  of  the  probate  judge  of  the  said  county,  upon  the 

petition  of  the  prosecuting  attorney  of  such  county,  or  any  other  per* 

son,  to  appoint  such  trustees,  directors  or  corporators,  who  shall  hold 

—TWrnof  oflioe;  ^^^^^  0^^^  ^or  the  term  of  three  years.    And  the  trustees,  directors  or 

corporators,  so  appointed,  shall  have  the  management  and  control  of 
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the  said  asylum,  in  the  same  manner  and  to  the  same  extent  as  the  — ind  rovm. 
trostees  of  such  asylums  now  or  may  have,  under  existing  laws. 

(2.)  Sbo.  n.     That  in  all  cities  of  the  first  or  second  class,  in  which  oonoeninff  or- 
orphan  asylums  have  been  or  may  be  established  by  law,  or  as  priyate  ^JJ  J?i£*i,i5 
Institutions,  the  directors  of  the  city  infirmary  or  other  persons  naying  udMoondcUM. 
oharge  of  the  poor  in  such  cities,  may  make  such  arrangements  with 
the  trustees  or  the  person  haying  charge  of  the  said  asylums,  fior  the 
tupport  and  education  of  all  orphan  or  other  children  coming  under 
their  control  by  yirtue  of  the  laws  in  force  at  the  time,  as  they  may 
deem  proper,  and  shall  allow  such  compensation  as  may  be  reasonable 
and  just^  to  be  paid  out  of  the  poor  fund  of  such  city. 

Aa  Aei  isppUmMitaiy  to  an  aot  entitled  "  an  aet  for  the  better  manafement  of  or> 
phan  tjVuat,"  paiaed  March  11, 1S6S. 

[PtawdJr«r«ft86,1864.    08«oLaM.96.] 

(3.)  Sxo.  I.    Beii  enacted  by  the  Oeneral  AnembJy  of  the  StaU  of  TrwtMs  maj 
Ohio,  That  in  all  cities  of  the  first  and  second  classes,  in  which  orphan  ^^Lj^i^^'^ 
asylums  are  now,  or  may  hereafter  be  established,  it  shall,  and  may  be  tiiM,«te. 
lawfiil  for  the  trustees  of  said  asylums,  for  the  time  being,  or  a  majority 
of  them,  to  bind  out  any  and  all  children  placed  in  said  asylums,  as 
well  male  as  female,  in  the  same  manner,  and  9nder  the  same  restrictions 
as  the  parents  or  guardians  of  children,  or  trustees  of  townships  are 
authorized  to  bind  out  children,  under  the  laws  of  the  state  of  Ohio, 
and  on  behalf  of  such  children  to  enter  into  the  proper  agreement,  as 
may  be  required  by  said  laws,  with  the  person  or  persons  to  whom  the 
said  child  or  children  shall  be  indented :  Provided,  that  before  said  in- 
dentures shall  be  held  to  be  valid,  said  trustees  as  aforesaid,  shall  obtain 
the  approval  of  the  judge  of  probate,  who  shall  indorw  the  same,  as 
the  evidenoe  ihereo£ 


CHAPTER  80. 

PARDONS. 


1.  AppUeetloa  i>r  jpeidone  to  be  auide  is  bere*     8.  Duty  of  mtietimiUnf  ettoiMr. 

Ineftir  pieeenbed.  4.  Whantbieiideagircfthidtetbc 

t.  Votloeof  tbeeppttoetion.  ft.  When  aot  took  «Aot. 

Aa  Aet  to  preeeribe  the  manner  of  applying  for  pardoni. 
[PtmtdJmmarfn^iaB^    Iboft #mI JpHI  1, ISSS.    ftO eoL SM.  106.] 

(1.)  SsonoNl. 
of  Ohio,  That  j  " 
or  persons  convicted         ^ 

under  the  laws  thereof,  by  imprisonment  in  the  penitentiary  of  the  same, 
and  sentenced  to  such  imprisonment,  or  on  behalf  of  any  person  or  per- 
sons convicted  of  any  cnme,  the  punishment  of  which  is  capital  under 
the  laws  of  the  state,  and  sentenced  to  such  punishment,  shall  be  made 
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and  conducted  in  tlie  manner  and  under  the  restrictionB  liereinaflei 
prescribed. 
^otiM  of  tiie ip-      (2)  Sec.  II.    Notice  of  the  application  for  such  pardon  bWI  be 
v^iaMxm.  given  to  the  prosecuting  attorney  of  the  county  in  which  the  indict- 

ment  was  found  against  such  person  or  persons  so  convicted  and  sen* 
tenced,  at  least  three  weeks  before  such  application  shall  be  considered 
by  the  governor  of  the  state  j  a  copy  of  which  notice,  acknowledged  by 
such  prosecuting  attorney,  or  certified  under  oath  of  a  credible  witness, 
to  be  a  true  copy  thereof,  shall  accompany  every  such  application  to  the 
governor ;  and  a  notice  of  such  application,  setting  forth  the  names  of 
the  person  or  persons  on  whoso  behalf  it  is  made,  the  crime  of  whicli 
he,  she  or  they  shall  have  been  convicted,  the  time  of  such  conviction, 
and  the  term  of  sentence,  shall  also  be  published  in  some  newspaper 
printed  in  such  county,  and  of  general  circulation  therein  j  or  if  there 
oe  no  newspaper  published  therein,  then  such  notice  shall  be  posted  on 
the  door  of  the  court  house  of  such  county,  at  least  three  weeks  before 
the  governor  of  the  state  shall  consider  any  such  application ;  a  copy 
of  which  notice,  duly  authenticated  by  some  credible  witness  under 
oath,  shall  also  accompany  such  application :  Provided,  that  in  any  case 
in  which  the  application  is  for  the  pardon  of  any  person  sentenced  to 
capital  punishment,  and  the  time  from  the  date  of  the  sentence  to  tbe 
time  of  the  execution  thereof  is  less  than  three  weeks,  "  that "  sucli 
notices  shall  only  be  required  to  be  so  served  and  published  for  ten  days 
before  the  consideration  of  such  application. 
Doty  of  pioMca-  (3.)  Sec.  III.  It  is  hereby  made  the  duty  of  the  prosecuting  attor- 
ting  ftttorn^.  j^^y  q£  ^^  county  in  which  the  indictment  was  found,  against  such  per- 
son or  persons  on  whose  behalf  such  application  for  pardon  is  made,  to 
make  out  and  forward  to  the  governor,  within  ten  days  after  the  service 
of  the  notice  upon  him  as  hereinbefore  provided,  a  statement,  setting 
forth  the  time  of  such  trial  and  conviction,  and  the  date  and  term  of 
such  sentence,  and  also  the  crime  of  which  such  person  or  persons  were 
convicted ;  and  he  shall  also  briefly  state  any  circumstances  in  aggrava- 
tion or  extenuation,  if  any  such  appeared  in  ihe  testimony  upon  £e  trild 
of  the  person  or  persons  in  whose  behalf  such  application  is  made. 
When  there  is  (4.)  Sec.  IV,     That  in  any  and  every  case  in  which  there  is  immi- 

deSSof  t£*       ^®^*  danger  of  the  death  of  any  person  or  persons  so  convicted  and  im- 
prtooner.  prisoncd,  which  fact  shall  appear  by  the  certificate  of  the  physician 

of  the  penitentiary,  addressed  to  the  governor,  which  certificate  may  be 
accompanied  by  the  recommendation  of  the  warden  of  the  penitentiary, 
for  the  pardon  of  such  convict  or  convicts,  and  in  every  case  in  which  the 
warden  of  the  penitentiary,  and  the  directors  thereof,  shall  unite  in  a 
recommendation  to  the  governor  for  the  pardon  of  any  such  convict  or 
convicts,  stating  specifically  the  considerations  and  reasons  why  such 
application  is  miade,  the  provisions  in  the  foregoing  sections  of  this  act 
shall  not  be  considered  applicable. 
wbMi  act  took  (5.)  Sbo.  Y.  That  this  act  shall  take  effect  on  the  first  day  of  April 
^^  A.  D.  1852. 
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CHAPTER  81. 
PARTITION.* 

WmtruM  Sbotiox 

1.  Joint  t«Diat«,  temuitt  in  oommon,  and  oo-  11.  How  to  proceed  if  the  order  of  tale  !•  !•- 

puxseners  maj  be  compelled  to  partition.  tamed  not  lold  fbr  want  of  biddert,  eto. 

—In  wbat  coonty  and  oonrt  proceedingt  12.  Widow,  entitled  to  dower,  to  be  made  a 

therefor  to  be  bad.  V^J  to  partition  proceedings. 

1  Who  may  file  the  petition ;  what  it  sliaU  eet  IS.  Duty  of  commiaeioners  in  aniniinff  dower. 

forth.  When  and  in  what  oaeet  the  ooort  14.  Goardiane  may  act  in  partition  for  their 

will  order  partition.  wards. 

8  When  and  how  demandant  to  gira  notice  to  10.  One  parcener  may  have  an  action  of  waste 

parties  in  interest.  a^dnst  another.— Their  rights  eonal,  etc 

4.  The  order  of  partition.— The  writ  of  parti-  16.  How  costs  and  expenses  apportioned.— Ez»- 

tion ;  to  whom  directed ;  its  commandw—  cntion  therefor. 

Commissioners  to  be  sppointed  hj  the  17.  Acts  repealed,  saring,  eto«— When  preced- 

conrt— to  be  sworn.  ing  act  took  effect. 

A,  6.  Duty  of  the  oonunissionen  in  making  18.  When  snooeesor,  etc,  of  sheriif  may  maka 

partition.  deed  for  lands  sold,— Such  deeds,  under 

7.  Before  issuing  writ  of  partition,  the  parties  prior  laws,  confirmed,  etc 


writof  partit 
;  a  partition- 


may  adjust  a  partition — Its  record  and  19.  Bepealing  clause 

validity.  ao.  Sheriif  mav  administer  oath  to  the 
S,    When  lands  wfll  not  bear  partition,  the  sioners  m  partition. 

commissioners  shall  appraise  them.—  21.  Where  property  Is  to  be  sold. 

Election  of  parties  to  take  the  land  at  22.  Guardian  of  idiot  and  insana  may  oonient 

the  i4>praisement ;  deed  in  snch  ease.  to  partition,  etc. 

0.  Sale,  if  no  one  will  elect  to  take  the  lands.^  23.  Also,  fbreign  guardian  of  insanst  etc»  may 

Sale,  how  conducted ;  do  the  like 

10.  —Its  confirmation ;  deed  to  the  pnrchassr ;  2A.  Terms  of  sale  in  partition. 

distribution  of  the  purchase  money. 

An  Act  to  proride  for  the  partition  of  real  eitate  J 
[PkusidJUniatyn.USl.    Iboir  ^«0(  Jmm  1, 188L    29  «oL  Stol.  264.] 

(1.)  Section  I.  Be  it  eruicUd  by  the  General  'Atsemhly  of  the  State  Joint 
of  Ohio^  That  all  joint  tenants,  tenants  in  common  and  coparceners,  of  \SS^^tJf^J^ 
any  estate  in  lands,  tenements  or  hereditaments,  within  the  state,  may  ^^^^^^j?^  ^ 
be  compelled  to  make,  or  suffer  partition  of  such  estate  or  estates,  ^S:  '^ 
in  manner  hereinafter  prescribed.'    And  where  such  estate  or  estates 

1  The  provisions  of  the  itatntei  relating  to  the  partition  of  lands  are  not  affected 
by  the  (Jode ;  and  those  itatates  apply  to  actions  for  partition  brought  under  the 
Code,  10  far  as  the  same  oan  be  applied  to  the  substanoe  and  subject  matter  of  the 
action,  without  regard  to  its  form :  see  Praotioi — Codi,  see  (568.) 

2  See  Smith  y.  Pratt,  18  Ohio  Bep.  650,  where  Lane,  0.  J.,  oalls  attention  to  the  dii- 
tinotion  between  partitions  under  the  statute  and  the  eommon  law  writ  for  the  same 
purpose. 

s  By  this  statute,  the  right  is  giren  to  eyery  joint  tenant,  tenant  in  oommon,  and 
coparcener,  to  compel  partition,  and  it  extends  to  every  estate  in  real  property  held 
jointly  with  others.     Tabler  y.  Wiseman,  2  Ohio  St.  Bep.  207. 

As  joint  tenancies,  with  common  law  incidents,  do  not  exist  in  this  state.  Sergeant 
y.  Steinberger,  2  Ohio  Bep.  805;  Mille  y.  Fieher,  10  75. 1 ;  and  as  there  is  no  substan- 
tial difference  between  coparceners  and  tenants  in  oommon,  where  the  lands  descend 
to  all  the  children  equally,  even  the  teclinical  distinction  between  them  may  be  con- 
sidered as  abolished.    2b.  207. 

In  joint  tenancy,  coparcenery,  and  tenancy  in  common,  a  unity  of  poteeeeion  if 
necessary.  The  court,  without  undertaking  to  decide  that  the  terms  contained  in  our 
statute  can  not  be  used  appropriately  in  a  larger  sense,  and  made  to  apply  to  a  joint 
ownership  of  a  reversion  or  remainder,  was  of  the  opinion  that  they  are  used  in  this 
restrictea  sense,  in  the  statute,  and  only  extend  to  oife  having  the  possession,  or  an 
immediate  right  to  the  possession  of  the  lands  sought  to  be  aparted.  The  proceeding 
in  nartition  operates  upon  the  possession,  dissolves  the  unity  before  existing,  and 
'enables  each  of  the  owners  to  have,  possess,  and  enjoy  his  own  share  of  the  common 
estate  in  severalty.  It  is  well  settled,  that  such  a  proceeding  does  not  decide  title, 
or  create  any  new  title.  It  barely  dissolves  the  tenancy  in  oommon,  leaves  tlie  title 
aft  it  was,  except  to  locate  such  rights  as  the  {parties  may  have,  respectively,  in  dis- 
tinct ^rts  of  tue  premises,  and  to  extinguish  it  in  all  others.     lb.  208. 

In  Ohio,  axight  of  entry  will  entitle  a  party  to  the  proceeding  in  partition,  witk* 
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In  what  county  are  situated  in  one  county,  the  proceedings  under  this  act  shall  be 
"^  ^'^'^'umw^  ^^  ^^  *'^®  court  of  common  pleas,  in  such  county;  and  where  sitoato 
luid.       in  two  or  more  counties,  the  proceedings  under  this  act  may  be  had, 

ovt  the  actual  Bcizin  required  in  some  other  states.  If  the  tenant  is  not  prerentad 
by  some  interrening  estate,  ft-om  recorering  the  ]>08se88ion  in  an  action  at  law,  he 
will  not  be  disabled  to  prosecute  his  writ  of  partition.  The  result  of  the  adjadged 
cases,  as  well  as  the  porpose  of  the  statute  and  the  object  of  the  whole  proceeding, 
seem  to  be,  to  secure  to  the  tenant  the  exeUuive  poneanon  of  his  share  of  the  joint 
property ;  and  where  no  such  possession  can  follow  the  judgment,  no  reason  is  shown 
for  inroking  the  aid  of  the  law,  or  for  calling  the  other  owners  into  court,  and  sah^ 
jecting  them  to  the  expenses  incident  to  the  proceeding,  or  compelling  them  to  lab- 
mit  their  interest  to  tne  sacrifice  of  a  forcea  sale.  Hence,  when  there  is  an  oat- 
standing  estate  for  life,  rested  in  a  third  person,  in  the  whole  premises  of  whioh 
partition  is  sought,  the  reversioners  or  remaindermen,  can  not  hare  partition,  either 
at  law  or  in  equity.  But  where  the  life  estate  oorers  only  a  part  of  the  premises,  the 
ease  is  different,  owing  to  the  prorisions  of  the  statute.  Thus,  sec.  IS  of  this  Chap- 
ter, expressly  authorises  a  partition  of  the  whole  of  a  tract,  though  the  dower  may 
be  assigned  therein  by  the  commissioner  making  partition.  And,  by  necessary  im- 
plication, such  partition  may  be  had,  though  the  assignment  of  dower  took  place 
nrcTiously.  Ih,  208.  In  this  same  case  it  was  held  that  Ifor^  t.  Sialejf,  11  Ohio 
ttep.  389,  only  decides,  that  when  a  tenant  for  life  buys  an  indiridual  share  of  the 
rerersion,  he  may  haye  partition.  For  by  such  p^irchase  his  life  estate  in  such  share 
is  merged  in  the  fee,  and  he  becomes  tenant  in  fee  simple  of  such  share,  and,  there- 
fore, entitled  to  haye  it  set  off  to  him. 

As  a  general  rule  the  possession  of  one  tenant  in  common  is  the  possession  of  all. 
But  if  one  tenant  is  actually  kept  out  of  possession  by  another  who  oocupies  under 
an  adTcrse  claim,  it  is  said  to  be  doubtful  whether  the  tenant  out  of  possession  ott 
haye  partition  before  he  recorers  possession.  If  in  such  case  partition  is  made,  it 
would  not  change  the  possession ;  but  the  petitioner  would  have  to  bring  his  actioL 
to  racorer  possession  of  the  land  set  apart  to  him.  Pemrod  r,  Damner,  19  Ohi 
Hep.  221. 

Where  the  demandant  in  partition  claims  to  be  a  tenant  in  common,  if  that  reb- 
tion  does  not  subsist  between  nim  and  the  real  owners  of  the  land  of  which  he  seeks 
partition,  the  court  acquires  no  jurisdiction  of  the  proceedings,  and  any  action  it  may 
take  will  be  erroneons.  Smith  t.  iVott,  13  Ohio  Bep.  551.  See  also  Harmam  t.  K»Ueji, 
14  Ohio  Bep.  502. 

Where  one  tenant  in  common  has  made  a  separate  oonreyuioe,  by  metes  and  boinds, 
of  a  part  of  the  land  held  in  common,  which  purports  to  oonrey  an  enUre  estate  and 
title  in  seTcralty,  the  deed  will  vest  in  the  grantee  the  undivided  interest  and  estate 
of  the  grantor,  within  the  boundaries  set  forth  in  the  deed. — Lenm  of  WhUe  v.  Saj/n, 
2  Ohio  Bep.  110 ;  LetMe  of  TVeon  v.  Emeriekf  6  Ohio  Bep.  891. 

The  tenant,  making  this  separation  of  interest,  and  his  heirs,  are  bound  by  it, 
especially  if  the  deed  contains  a  warranty ;  and  it  may  be  accepted  and  ratified  by  the 
co-tenants.— DentiMon  v.  Fotter  et  al.,  9  Ohio  Bep.  120;  Piatt  et  aL  v.  ffubbell  etoLfk 
Ohio  Bep.  243 ;  Wright's  Bep.  712.  But  such  purchaser  from  a  tenant  in  common, 
can  not  throw  the  owner  of  a  paramount  and  better  title  to  part  of  the  common  land, 
upon  later  purchasers  of  another  portion  of  the  common  land,  to  satisfy  such  para- 
mount title :  as  there  are  no  such  relations  between  earlier  and  later  purchasers,  ai 
authorise  the  earlier  purchasers  to  olaim  a  preference  over  later  purohaeers,  in  this  re- 
spect. As  to  heirs,  however,  a  court  of  chancery,  it  is  said,  would  endeavor  to  mold 
their  right,  so  as  to  protect  the  alienee  of  their  ancestor;  but  as  between  purchasers, 
each  will  be  left  to  sustain  his  share  of  the  burden. — Detmi&on  v.  Foster  «( cU.,  9  Ohio 
Bep.  126. 

Where  land  is  devised  to  husband  and  wife,  upon  the  death  of  the  wife,  her  undi- 
vided  half  descends  to  her  heirs,  who  become  tenants  in  common  with  the  hus- 
band ;  and  partition  may  be  had  accordingly. — JSmy^ant  v.  jSStein&eiysr,  2  Ohio  Bep.  307. 

Persons,  each  receiving  separate  allotments  in  the  same  tract  of  land,  are  not  ten- 
ants in  common,  so  as  to  claim  partition  of  a  surplus. — Loekwood  •<  a/,  v.  M%U$  «t  aL, 
a  Ohio  Bep.  21. 

The  issuing  and  prosecution  of  two  writs  of  partition,  at  the  same  time,  and  for 
the  same  object,  is  no  ground  for  the  assignment  of  error,  if  the  proceedings  are 
regular  upon  the  one,  by  virtue  of  which  partition  is  made.^ — Smith'et  oL  v.  Barber  d 
aL,  7  Ohio  Bep.  (Part  2),  118. 

Where  the  rights  of  two  coparoeners  to  a  part  of  an  estate  are  barred  by  an  adverse 
possession,  and  the  same  part  in  a  partition  of  the  whole  estate  is  allotted  to  anothtf 
coparcener  who  is  within  the  saving  clause  of  the  act  of  limitations,  the  latter  ctA 
hold  only  his  original  share  in  the  part  so  allotted  to  him.  Bights  saved  by  the  pro* 
Tiios  in  the  act  of  Hmitationa  are  personal,  and  afford  no  protection  to  others,  mm* 
son  V.  Adanu,  10  Ohio  Bep.  135.    See  note,  post  p.  946. 

Where  land  was  purchased  with  partnership  funds  and  the  title  was  taken  to  the 
partners,  and  one  of  them  died,  it  was  held  that  they  took  the  title  as  tenants  in  com- 
mon, and  that  the  deceased  partner's  undivided  interest  descended  to  his  hsiff 
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either  in  the  iupreme  caurty  ^  when  said  court  shall  be  in  session  in  any 
one  of  the  comities  where  a  part  of  the  preAiises  to  be  divided  shall  be 
jitoate,  or  in  the  court  of  common  pleas,  in  any  one  of  the  counties 
where  a  part  of  such  premises  shall  oe  situate,  at  the  election  of  the 
demandant  of  partition. 

(2.)  Sec.  II.    That  any  person  or  persons  entitled  to  partition  of  wbo  m^riuethc 
bis,  her  or  their  estate  or  estates,  under  this  act,  may  file  his,  her  or  i'^^^^'*^* 
their  petition,  in  the  court  of  common  pleas,  or  nqtreme  cawri^  as  the 
case  may  require,  praying  that  partition  of  such  eistate  or  estates  may 
be  made ;  which  petition  shall  set  forth  the  nature  of  the  title  ^  of  the  .whiit  tt  ■ban 
demandant,  the  tract  or  tracts  of  land,  the  tenements  or  heredita-  ^^  **^ 
ments,  of  which  partition  is  demanded,  and  also  the  name  or  names 
and  place  of  residence  of  each  joint  tenant,  coparcener  or  tenant  in 
common  with  such  demandant,  if  they  shall  be  known  to  such  de-  .^^ 
mandant,'  and,  if,  on  examination,  it  shall  appear  to  the  court  that  the  what  omw  the 
demandant  hath  a  legal  right  to  any  patt  of  such  estate  or  estates,^  ^!!!mftoa! 
the  court  shall  proceed,  in  the  term  in  which  such  petition  may  be 
filed,  to  order  a  partition  to  be  made  in  the  manner  prescribed  by  the 
provisions  of  this  act. 

(3.)  Sbo.  III.    That  the  demandant  in  any  petition,  shall  give  no 


and  that,  saoh  interest  haring  been  aold  by  hii  administrator,  under  an  order  of  conit 
to  pay  debts,  the  purchaser  was  entitled  to  partition,  which  he  oonld  not  be  prevented 
from  hayinff  by  the  defendants  setting  up  that  possibly  creditors  of  the  firm  may 
come  in  with  claims.  If  there  were  any  such  orecutors,  Uiey  were  left  to  assert  their 
own  rights.     (Tresii  y.  Qrokamf  5  Ohio  Kep.  2M. 

1  The  district  oourt  takes  the  plaoe  of  the  supreme  oourt  But  neither  has  any 
original  jurisdiction  in  partition. 

1  Where  one  tenant  in  oommon  has  made  separate  oonyeyanoet,  which  purport  to 
oonyey  the  entire  right  in  yarious  parcels  of  land  held  in  common,  so  that  each  pur- 
ehasers  title,  from  him,  and  possession,  are  separate  and  distinct,  the  other  tenant  in 
oommon  can  not  sustain  a  joint  suit  for  partition  against  such  purchasers,  but  might 

Sroceed  separately  against  each.  Com  of  E,  Pirentitt,  7  Ohio  Rep.,  pt.  2, 129.  The 
emandant  is  bound  to  set  forth  the  titie  and  interest  of  the  seyeral  tenants  truly, 
and  to  sustain  his  petition  by  proof.  And  when  it  is  shown  that  a  part  of  the  per- 
sons claimed  to  be  tenants  in  oommon  haye  no  interest  in  a  part  of  tne  premises,  the 
petition  can  not  be  mainUined.    Harwum  y.  Kelley,  14  Ohio  Aep.  602. 

A  titie  in  fee  of  a  part  of  the  premises,  acquired  by  occupancy  of  the  defendant^ 
may  be  giyen  in  eyidence  to  defeat  the  partition,  as  it  disproyes  the  titie  of  the  de- 
mandant,   lb,  502. 

S  Persons  owning  the  entire  interest  in  a  part  of  the  premises,  though  misdescribed 
in  the  petition,  haye  a  right  to  come  in  and  defend.  Harmm%  y.  KMy,  14  Ohio 
Bep.  502. 
No  mistake  of  name  will  inyalidate  an  instrument  or  proceeding,  unless  the  per- 
n  meant  can  not  be  identified ;  bad  spelling  will  not  produce  such  eifeet  The 
ime  Pillsby  and  Pillsbury  are  so  nearly  identical,  that  proceedings  in  partition. 


against  a  defendant  by  either  name,  will  be  good.  So,  Biddulph  may  be  proyen  to 
be  another  mode  of  spelling  PuthoiT.  Le-ee  of  FUkbury  «t  aL  y.  Jhtgan't  adm'r  €t  aL, 
9  Ohio  Bep.  117. 

Nonjoinder  of  the  husband,  in  proceedings  in  partition  of  the  wife's  land,  leayes 
his  life  estate  untouched ;  but  proceedings  in  partition  against  the  wife,  without  the 
husband,  will  bind  her  unless  reyersed ;  because,  it  is  said,  a  judgment  or  deoree 
against  a/nne  eovert  is  yoidable  on  error  only.    Id,  75. 

4  The  following  deyise  was  made :  "  I  beaueath  to  my  wife  my  real  estate,  in  order 
to  raise  my  youncer  children,  to  haye  it  as  long  as  she  continues  my  widow ;  I  wish 
It  not  disposed  of  until  the  youngest  child,  Edward,  becomes  of  ase."  The  widow'g 
estate  became  extinct  by  her  marriaffo.  It  was  held,  that  the  residuary  deyisees  had 
a  oontingent  remainder  in  fee,  and  that  no  partition  could  be  made  among  them,  until 
the  minority  of  the  youngest  child.    Ikttiton  y.  Wo^et  al,  9  Ohio  Rep.  73. 

It  seems  a  husband  is  competent  to  make  partition  of  his  wife's  land,  but  the  right 
he  acquires  by  the  proceeding  in  partition,  does  not  extinguish  her  right,  which  sur- 
yiyes  to  her,  or  her  heirs.  XeMM  of  Fo§ter  r.  Demiiaon,  9  Ohio  Bep.  121;  Same  r. 
Jhtgom't  ee'rt,  8  Ohio  Rep.  87. 

A  proceeding  under  this  statute  deals  with  legal  tities  only,  and  may  be  had  with- 
out prcjudieo  to  equities  in  the  premises,     WHSamt  r.  Vim  fkijfl,  2  Ohio  St.  Rep.  886. 
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^noUoetopftr.  tice,  in  some  newspaper^  in  general  circulation  in  each  county  whero 
in  inteTMt.     ^j^^  lands  lie,  or  shall  give  personal  notice,  in  writing,  to  each  and 
every  person  concerned,  their  agent  or  attorney,  at  least  forty  days 
previously  to  the  term  of  the  court  next  after  the  filing  his  petition, 
setting  forth  the  pendency  and  demand  thereof,  d 
The  order  of  par^      (4.)  Sec.  IY .     That  whenever  it  shall  appear  to  the  court  that  due 
tition.  notice  hath  been  given,  as  aforesaid,  and  no  sufficient  reason  shall  ap- 

pear why  partition  should  not  be  made,  the  court  shall  proceed  to  order 
the  partition  in  favor  of  such  demandant,  or  all  parties  in  interest,  and 
The  writ  of  p^  shall  issue  their  writ,  directed  to  the  sheriff  of  their  county;  or  in 
dbt^tedt— ite       case  the  estate  or  estates  of  which  partition  is  sought,  shall  be  situate 
commaQd.  \^  more  than  one  county,  then  to  the  sheriff  of  either  of  the  counties 

in  which  the  estate  or  estates  may  be,  commanding  him  that  by  the 
be°iSpoinSd'$  oaths  of  three  judicious  and  disinterested  freeholders  of  the  vicinity, 
the  court;— to  be  to  be  named  by  said  court,  he  cause  to  be  set  off  and  divided  to  the 
demandant,  or  each  party  in  interest  in  sai^  partition,  such  part  and 
proportion  of  such  estate  or  estates  as  the  court  shall  have  ordered.' 
mSSonew  in^      (5.)  Sbo.  V.     That  in  making  such  partition,  it  shall  be  the  duty 
kinK  partition,     of  Said  freeholders  to  view  and  examine  such  estate  or  estates,  and,  on 
their  several  oaths  or  affirmations,  set  apart  the  same  in  such  lot  or 
lots  as  will  be  most  advantageous  and  equitable,  having  due  regard  to 
the  improvements,  situation  and  quality  of  the  different  parts  of  such 
estate  or  estates. 

(6.)  Sec.  VI.     That  when  partition  of  more  than  one  tract  is  de- 
manded in  the  same  petition,  said  freeholders  shall  set  off  to  each  of 
game.  ^^  petitioners,  or  parties  in  interest,  his  proper  proportion  in  each  of 

the  several  tracts  of  which  partition  is  demanded,  unless  the  several 
tracts,  of  which  partition  is  demanded,  shall  be  owned  by  the  same 
-  proprietors,  in  the  same  proportion  in  each  tract;  in  which  case  the 
whole  share  of  any  proprietor,  in  and  to  all  the  several  tracts,  may  be 
set  off  to  such  proprietor,  according  to  the  best  discretion  of  said  free- 
holders.* 

1  Whero  pablioation  of  notice  is  made  as  required  by  the  statute,  parties  thereby 
notified  are  bound  by  the  subsequent  proceedings.  Rogtrt  ▼.  Tu^okerf  7  Ohio  St.  Bep. 
417. 

1  If  one  of  the  commissioners  appointed  by  the  court  b  the  deputy  sheriff,  and  the 
sheriff  summons  him,  and  the  deputy  acts  as  commissioner,  and  also  makes  return  to 
the  writ  of  partition,  as  deputy,  for  his  principal,  the  proceeding  will  not  be  rerersed 
on  writ  of  error.    Smith  et  aL  t.  Barhtr  ti  aL,  7  Ohio  Rep.,  pt.  2, 118. 

If  the  court  determine  that  the  demandant  has  such  an  estate  as  entitles  him  to 
demand  partition,  it  concludes  parties  and  priWes  until  reyersed.  IkUmey  v.  Mm- 
twng  et  at,  8  Ohio  Rep.  821.  And  the  regularity  of  proceeding^  in  partition  can  not 
be  inquired  into  collaterally.     Wilton  ▼.  Bull,  10  Ohio  Rep.  250. 

In  Mo^  V.  Hitet,  11  Ohio  Rep.  254,  it  was  held,  in  1842,  that  the  statute  then  regu- 
lating appeals  conferred  no  right  of  appeal  in  proceedings  under  the  statute  for  par- 
tition,  and  that  therefore  an  appeal  in  such  case  could  not  be  had ;  but  that  when 
partition  in  chancery  was  sought,  an  appeal  would  lie  as  in  an  ordinary  suit  in  chan- 
cery, in  which  the  statute  authorized  an  appeal.  This  was  regarded  by  the  court,  in 
Mack  T.  Bonner,  8  Ohio  St.  Rep.  84(0,  368,  a  rery  strict  and  rigid  construction  of  the 
statute,  and  in  construing  the  act  of  March  23,  1852  (Praotioi,  Civil,  sec.  tU) 
they  gave  it  a  more  liberal  interpretation,  considering  it  remedial  in  its  nature,  ana 
as  authorizing  appeals  in  all  civil  cases,  whether  the  form  of  the  suit  was  prescribed 
by  statute  or  existed  at  common  law,  and  as,  therefore,  authorizing  an  appeal  on  pe- 
tition for  partition  under  the  statute. 

8  A  partition  of  several  tracts,  made  under  the  statute,  at  the  instance  of  one  who 
olaima  to  be  a  tenant  in  common  with  those  from  whom  he  demands  partition,  is  er- 
roneous, unless  the  petitioner  is  a  tenant  in  common  with  all  the  owners  of  each 
tract ;  and  such  error  may  be  assigned  as  an  error  in  fact.  Smith  v.  Pratt,  18  Ohio 
Rep.  548.  But  in  making  partition  among  several  tenants  in  common  of  severs! 
tracts,  if  thoy  own  in  the  same  proportions  in  each  tract,  it  is  regular  to  assi«,n  te 
any  one,  or  to  each  one,  an  entire  tract,  instead  of  assigning  to  each  one  a  pi  t  of 
each  tract    Smith  v.  Barber,  7  Ohio  Rep.,  pt.  2, 118. 

(a)  Repealed.   SuppUed.  Sup.  BOA. 
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(7.)  Sbo.  YII.    That  before  a  writ  shall  have  issued  to  the  sheriff,  Before  iflfoing 
Uie  person  or  persons  of  whom  partition  is  demanded,  shall  have  the  ^'^IrSei^m!^ 
right  of  appearing  in  court,  in  person  or  by  attorney,  and  of  consent-  »4|Mt  a  partition; 
ing  to  a  partition  of  such  estate  or  estates,  agreeably  to  the  prayer  and  ~^^^  •"* 
facts  set  forth  in  the  petition ;  which  amicable  partition,  made  and  re-  ^ 
eorded,  shall  be  valid  between  the  parties  thereto. 

(8.)  Seo.  VIII.     That  when  any  writ  of  partition  shall  issue  as  when  laodi  wm 
aforesaid,  if  the  ireeholders,  who  are  directed  to  make  such  partition,  SonltSa  o^mii- 
shall  be  of  opinion  that  the  estate  or  estates  can  not  be  divided  ac-  ^J^!!^^^  *^ 
cording  to  the  demand  of  the  writ,  without  a  manifest  injury  of  the  ^^'^^ 
▼alue  thereof,  the  said  freeholders  shall  then  make  and  return  to  the 


court  shall  approve  of  the  said  return,  and  if  any  one  or  more  of  the  parties  to  take  the 
parties  shall  dect  to  take  ihe  said  estate  or  estates,  at  such  appraised  ^iJj,JJj.*^J^ 
value,  the  same  shall  be  adjudged  to  him,  her  or  them,  he,  she  or  they  L  mcii  cuL 


paying  to  the  other  party  or  parties,  his,  her  or  their  proportion  of  the 
appraised  value  thereof,  according  to  his,  her  or  their  respective  rights ; 
and,  on  payment  being  made,  the  sheriff  shall,  according  to  the  order 
of  the  court  aforesaid,  make  and  execute  conveyances  to  the  party  or 
parties  electing  to  take  the  same.^  €1 

(9.)  Seo.  IX.     That  in  case  the  parties  shall  not  agree,  as  provided  saie,  if  no  one 
in  the  preceding  section,  and  no  one  or  more  of  them  will  take  the  said  JJl^j^*  ^  *•** 
estate  or  estates,  on  the  terms  aforesaid,  then'  the  said  court  may,  at  the 
instance  of  the  demandant  in  the  petition,  make  an  order  for  the  sale 
of  said  estate  or  estates,  at  public  auction,  by  the  sheriff'  who  shall 
have  executed  the  writ  hereinbefore  provided,  or  his  successor  in  office; 
which  sale  shall  be  made  and  conducted  by  such  sheriff,  in  all  respects,  saie,howoon* 
as  is  or  may  be  provided  for  the  sale  of  real  estate,  by  the  act  regu-  ^^'^^ » 
lating  judgments  and  executions,  except  that  it  shall  not  be  necessary 
to  appraise  said  estate  or  estates  previous  to  such  sale ;  but  said  estate 
or  estates  shall  not  be  struck  off  or  sold  by  such  sheriff  for  less  than 
two  thirds  of  the  appraised  value  thereof,  returned  by  the  freeholders.^ 

(10.)  Sbo.  X.     That  on  return  of  the  sheriff,  of  his,  proceedings,  the  ^  oonflnna- 
same  shall  be  subject  to  the  examination  of  the  court ;  and  if  sale  has  « 

been  made,  and  the  same  is  approved  by  the  court,  the  sheriff,  on  re- 
ceiving payment  of  the  consideration  money,  or  taking  sufficient  se-  Sji,*?  *^  '^ 
ourity  therefor,  to  the  satisfaction  of  the  court,  shall  execute  and  deliver 
a  deed  or  deeds  to  the  purchaser  or  purchasers  of  the  estate  or  estates 
80  sold.^    And  the  said  money  or  securities  shall  be  distributed  and 

1  Where  it  was  discoTered  after  a  deed  was  made  by  the  sheriff  under  an  order  of 
ooort,  to  a  partj  who  elected  to  take  the  land  at  the  appraisement  that  saoh  party  had 
no  interest  in  the  land,  it  was  held  that,  as  he  acted  in  good  faith,  the  deed  vested 
him  with  the  title  in  fee,  and  that  such  subsequent  discovery  could  not  divest  it,  nor 
become  a  ground  for  impeaching  it,  and  that  the  only  liability  of  such  party  was  for 
the  payment  of  that  part  of  the  appraised  value  of  &e  land  retained  by  him  as  his 
distributive  share.    Mogen  v.  Tucker,  7  Ohio  St.  Bep.  417. 

S  In  Bohart  v.  Atkimwm,  14  Ohio  Bep  237,  it  is  said  by  Birohard,  J.,  that  a  sale  can 
not  be  made  until  each  and  all  of  the  tenants  in  eommon  have  declined  in  ooort  to 
take  the  property  at  its  appraised  value. 

S  It  seems,  if  the  court,  in  such  case,  direct  the  administrator  to  sell,  instead  of  the 
sheriff,  the  sale  will  not  be  absolutely  void ;  but  the  proceedings  may  be  reversed. 
The  court  had  jurisdiction,  and  the  error  does  not  render  the  title,  acquired  under  the 
sale  invalid.  Dabney  v.  Manning  €t  al.,  8  Obio  Bep.  321 :  Xewee  of  Ewing  v.  Higby, 
7  Ohio  Bep.  pt.  1,  I9S.2O8. 

4  Since  the  act  of  March  29, 1841  (seos.  (658)  and  (669)  of  Chapter  87,  Pbactici, 
Civil, —  Miscellakious),  an  appraiser  can  not  purchase  lands  he  has  appraised. 
Bona  fde  purchases  by  appraisers  before  that  date,  are  by  that  act  declared  valid. 
Bohart  v.  AtktMon,  14  Ohio  Bep.  237. 

fi  A.  sale,  under  this  act,  of  an  estate  held  in  common,  divests  the  wife  of  a  co- 
t«iiant  ib  fee  of  the  estate,  of  her  inchoate  right  of  dower  therein,  and  paties  the 
U)  Bepealed,  64  v.  MB.    SuppUed,  Sup.  OQft. 
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^Dtotrflratum  of  paid  bj  Order  of  said  conrt,  to  and  amongst  the  several  parties  entitled 
^  pnnduM  mo-  ^  receive  the  same,  in  lieu  of  their  respective  parts  and  proportions  of 

said  estate  or  estates,  according  to  their  just  rights  and  proportions.^ 
How  to  piooMd  %  0-^')  3^^*  ^^*    ^^^  ^^^  ^^^  estate  or  estates  shall  have  been 
m^^^'^iirLd.  ^^^  offered  and  not  sold,  an  alias  order  may  issue  for  the  sale  thereof, 
not  sold  tS^i^  as  often  as  need  be ;  and  it  shall  be  competent  for  the  court,  who  shall 
of  uddm,  oto.      jj^ye  ordered  such  sale,  at  their  discretion,  to  order  a  revaluation  thereof 
by  three  judicious,  disinterested  ireeholders  of  the  county,  to  be  ap- 
pointed by  the  court,  and  to  direct  a  subsequent  sale  thereof,  at  not  less 
than  two  thirds  of  such  revaluation  ;  or  if  said  court  think  it  more  ex- 
pedient for  the  interest  of  all  parties  concerned,  they  may  order  a  salt 
without  such  revaluation,  at  not  less  than  such  reduced  proportion  o> 
proportions  of  the  appraised  value,  as  said  court  may  direct, 
widow  entitled       (^^')  ^^^*  '^^*     ^^^  ^°  ^^^  ct^ses  whcro  a  petition  is  filed  for  a  par 
todowor.tobe      tition  of  any  estate  or  estates,  the  widow  entitled  to  dower  therein,  if 
MiStioiipr^^  ^^J  there  be,  shall  be  made  a  party  to  the  proceedings,  unless  dower 
^c**  shall  have  been  previously  assigned. ' 

Doty  of  oommjf.  O-^')  8eo.  XIII.  That  if  there  be  any  widow  entitled  to  dower  in 
'  n-  the  estate  or  estates  of  which  partition  is  demanded,  it  shall  be  the  dntj 
of  the  ireeholders  making  such  partition,  to  set  off  to  such  widow  her 
dower  therein ;  and  in  case  the  estate  or  estates  be  situate  in  two  or 
more  counties,  or  two  or  more  tracts,  they  may,  in  their  discretion,  set 
off  such  dower  in  one  or  more  counties,  or  in  one  or  more  tracts  or  por- 
tions of  such  estate  as  may  be  judged  most  equitable ;  or  they  may,  in 
their  discretion,  set  off  the  same  in  such  manner,  that  the  same  may  1m 
contained  in  the  share  or  shares  aparted  to  one  or  more  of  the  proprie- 
tors of  such  estate  or  estates,  and  such  share  or  shares  may  be  madfl 
larger,  as  the  same  mav  be  less  valuable  by  reason  of  such  dower 
therein ;  or  said  freeholders  may,  if  deemed  for  the  interest  of  all  par 
ties  concerned,  make  partition^  of  the  residue  of  such  estate  or  estate^ 

entire  estate  to  the  pnrohMor.  Weaker  ▼.  Oreg^f  6  Ohio  8t  Bep.  547.  A  trustee  oei 
not,  bj  sale  of  the  trost  estate,  on  proceedings  in  partition,  at  whioh  he  is  the  pa^ 
ohaser,  defeat  the  estate  of  the  eesfm  que  trwt ;  and  the  statnte  of  limitations  ean  n« 
more  ran  in  his  faror  after  svoh  parchase  than  it  would  before.  WilHaiM  ▼.  Vmk 
nnfl,  2  Ohio  St.  Rep.  SSe.  A  deed  of  oonyejanoe  fW>m  the  sheriff,  dalj  executed,  wta 
bj  the  act  of  1820  (Chase  1102),  necessary  to  a  complete  execution  of  the  power,  and 
indispensable  to  inyest  the  purchaser  with  the  legal  title.  An  instrament  of  writing 
duly  acknowledged,  but  witnont  being  sealed  by  the  sherilT,  is  insufficient ;  and  the 
addition  of  a  seal  many  years  after,  without  another  acknowledgment,  will  not  make 
It  ayailable,  in  a  court  of  law,  tq  protect  the  purchaser  in  an  action  of  ejectment 
brought  1^  the  infknt,  or  one  who  nas  succeeded  to  her  estate.  MerriU  ▼.  Hvnu,  5 
'    Ohio  St.  Rep.  808. 

1  Where,  after  order  of  sale  in  partition,  a  judgment  was  recorered  against  one  of 
the  defendants  in  partition^  and  tne  premises  were  subsequently  sold  under  s^id  order 
to  a  stranger,  and  the  sale  confirmed,  on  biU  filed  by  the  judgment  creditor  to  subject 
the  undivided  interest  of  his  debtor,  prior  to  said  sale,  to  the  payment  of  the  judg- 
ment, it  was  held  that  the  lien  of  the  judgment  upon  the  uncuTided  interest  which 
the  judgment  debtor  had  at  its  rendition,  was  dirested  by  the  sale  in  partition  and 
eonld  not  be  asserted  as  against  the  purchaser  at  said  sale :  but  that  such  judgment 
creditor,  on  due  application  to  the  court  having  control  of  the  proceeds  of  the  sale, 
might  have  had  tne  portion  belonging  to  his  debtor  applied  in  satisfkotion  of  th< 
jndjnnent     OradUhoHgh  is  Morria  y.  PrieheH,  8  Ohio  St.  Rep.  046. 

Where  a  partr  receiyes  and  retains  his  proper  proportion  of  the  sum  at  which  land 
was  elected  to  oe  taken  or  was  sold,  it  is  a  waiver  of  error,  and  bars  proceedings  in 
error,  on  his  part.     ItibUr  v.  WUeman  et  aL,  2  Ohio  St.  Ren.  207, 210. 

If  the  sheriff  fails  to  bring  the  proceeds  of  the  sale,  or  tne  securities  required  by 
the  terms  of  the  sale,  into  conrt,  this  wiU  not  render  the  deed  to  the  purchaser  in- 
valid ;  but  those  entitled  to  the  money  or  securities,  must  look  to  the  sheriff.  Lemm 
•/  Oomdy  v.  Shank,  8  Ohio  Rep.  415. 

When  lands  are  sold  on  proceedings  in  partition,  and  the  proceedings  are  after- 
ward reversed,  the  purchaser,  who  entered  under  such  sale,  is  not  liable,  In  an  action 
of  trespass,  for  acts  done  while  the  decree  was  in  force.  Ddtmat  v.  Mamming  §imL,  $ 
Ohio  Rep.  821. 

S  As  to  her  waiving  dower,  etc.,  see  Chap.  48,  sec.  289. 
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afler  having  Bet  off  sach  dower,  leaying  sncli  estate  of  dower  to  be 
partitioned,  after  the  same  shall  cease  and  be  determined. 

ri4.)  Seo.  XIY.'  That  the  guardian  or  guardians  of  any  minor  heir  OiuurdiuMinigr 
or  heirs,  shall  be  empowered,  on  behalf  of  their  ward  or  wards,  to  do  ^SSwmSS. 
and  perform  any  act,  matter  or  thine,  respecting  the  partition  of  any 
estate  or  estates,  under  this  act;  and  to  elect,  on  behalf  of  such  ward 
or  wards,  to  take  said  estate  or  estates,  when  the  same  can  not  be  di- 
vided without  injury,  as  mentioned  in  the  eighth  section  of  this  act,  and 
make  payments  therefor  on  behalf  of  said  ward  or  wards;  and  such 
acts  and  things  done  by  said  raardian  or  guardians,  shall  be  as  valid  in 
law  as  if  the  same  had  been  done  by  such  ward  or  wards,  after  his,  her 
or  their  arrival  at  ftdl  age.^ 

(15.)  Seo.  XY.    That  one  parcener  may  maintain  an  action  of  waste*  One  pM«eiMrmi» 
against  another;  but  no  parcener  shall  have  or  possess  anv  privileges  ^^Xb^^^^. 
over  another,  in  any  election,  division,  partition  or  matter  to  be  made  or  JJ^'^J*' 
done,  conceminelands  which  have  descended.  **      **^ 

(16.)  Seo.  XVI.    That  the  court,  before  whom  any  partition  shall  jfawcortiaadex- 
be  made,  shall  tax  the  costs  and  expenses  which  may  accrue  in  the  JJ*^  •roortiM* 
cause,  according  to  equity,  having  regard  to  the  interest  of  the  parties, 
and  the  benefit  each  may  derive  from  such  partition;  and  shall  issue  S^*^"'^'^  ^^"'^ 
execution  therefor  against  each  party,  if  need  be,  his,  her  or  their  goods, 
chatties,  lands  and  tenements,  as  in  other  cases. 

(17.)  Seo.  XYII.    That  an  act  entitled  "an  act  to  provide  for  the  At^nfmj^ 
partition  of  real  estate,*'  passed  February  26, 1820;  and  an  act  entitled  OhMOiUei. 
"an  act  amendatory  to  the  act  to  provide  for  the  partition  of  real  estate,*' 
passed  January  5, 1827;  and  an  act  entitled  "an  act  supplementary  to  ^^^^^^^^ 
an  act  entitled  <  an  act  to  provide  for  the  partition  of  real  estate,*  **  passed 
February  12,  1828;  and  an  act  entiUed  "an  act  to  amend  the  act  enti- 
tled an  act  to  provide  for  the  partition  of  real  estate,  **  passed  Febru- 
ary 2, 1829,  be  and  the  same  are  hereby  repealed:  Provided,  that  all  ^•▼Jn&tto. 
petitions  for  partition,  pending  in  any  coiu*t  in  this  state  previous  to  the 
taking  effect  of  this  act,  shall  be  proceeded  upon  to  final  judgment,  and  * 

execution  for  costs,  in  the  same  manner  as  they  would  have  been,  had 
this  act  not  been  passed. 

This  act  shall  take  effect  and  be  in  force  from  and  aft»r  the  first  day 
of  June  next  tot  took  •»<*. 

An  act  to  ezplain  the  aot  to  proride  for  the  partion  of  real  estate. 

(18.)  Seo.  I.    That  it  is  hereby  declared  to  be  the  meaning  and  in-  Ai 

1  Under  a  similar  section  in  the  act  of  1820  (Chase^  1162),  the  following  decisions 
were  made : 

Where  one  person  is  the  guardian  of  all  the  persons  owning  an  estate,  and  they  all 
claim  in  one  nght,  he  maj  institnte  proceedings  in  partition;  and  no  notice,  or  pro- 
cess of  an  adyersarj  character,  is  necessary,  m  sach  case,  to  confer  Jurisdiction  on 
the  court,  so  as  to  sare  the  proceedings  from  being  Toid.  Letter  nf  dcmdy  y.  Shamk, 
8  Ohio  Rep.  415. 

The  finding  of  the  court,  that  the  person  assuming  to  act  as  guardian,  was  in  fiust 
such,  is  suiBcient,  prima  faeie,  to  show  that  the  court  had  obtained  jurisdiction  oyer 
the  ward.  If,  upon  sale  of  the  land  under  such  a  proceeding,  the  husband  of  the  in- 
fknt,  acting  as  her  guardian,  with  a  fbll  knowledge  of  the  fitcts,  acknowledges  such 
person  to  haye  been  guardian,  and  receiyes  from  hun  as  such  the  oonsideration  money 
for  the  property,  he  will  be  estopped  to  proye  that  such  person  was  not  duly  ap- 
pointed ;  and  can  not,  aQer  the  acath  of  the  wife,  controyert  the  jurisdiction  of  the 
court  oyer  the  infant.  The  estoppel  is  equidly  effectual  at  law  and  in  chancery. 
Merritt  y.  J7ome,  5  Ohio  St.  Bep.  807. 

The  bona  Jlde  acts  of  the  guardian  are  binding  on  the  ward.  And  where  the  ward^ 
on  arriying  at  full  ase,  ratifies  the  acts  of  his  guardian  by  receiyinff  and  appropriat- 
ing the  proceeds  of  the  sale,  with  fall  knowledge  of  the  facts,  ne  is  estopped  in 
equity  from  taking  adyantage  of  a  mere  irroffulanty  in  the  proceedings.  JBokart  y. 
/iKiiMii,  14  Ohio  Rep.  228. 

2  See  PBAcnoi--CoDi^  sec.  (565),  as  to  the  pleadings  and  form  of  the  action,  ete. 
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took  eflbct  April  tent  of  the  act  providing  for  the  partition  of  real  estate,  passed  Feb* 

4,1869.  Mt.162.  j^j^j-y  3^7^  1831,  that  in  all  cases  where  a  sale  of  lands  or  tenementa 

may  have  heen  made  by  virtue  of,  and  proceeding  for,  the  partition  of 

real  estate  under  the  present  or  any  former  laws  on  that  subject,  and  a 

Onrwen'g   Laws,  conveyance  of  the  lands  so  sold  or  elected  to  be  taken,  shall  not  ha^e 

^^'  been  made  by  the  officer  making  such  sale,  the  court,  before  which  such 

whmm^mor,    proceeding  may  have  been  had,  may,  on  motion,  order  the  sheriff  of 

maj  make  deed  the  county,  or  any  officer  who  may  be  then  executing  the  duties  of 

SectSL^*eto!*^nn^  8^®"^?  ^  execute  and  deliver  to  me  purchaser,  or  any  person  or  per- 

der  present  or      SOUS  electing  to  take  the  same,  a  deed  for  the  lands  so  sold  or  elected  to 

*****  '•^^  be  taken,  the  court  being  first  satisfied  that  such  sale  or  election  was 

regularly  made,  and  that  the  purchase  money  has  been  fully  paid  or 

secured. 

Seg.  II.  That  section  one  of  the  act  to  which  this  is  an 
amendment,  be  and  the  same  is  hereby  repealed;  this  act  to  take  effect 
and  be  in  force  from  and  after  its  passa^ :  Provided,  that  such  repeal 
shall  in  no  wise  affect  any  rights  or  liabilities  under  such  section  so  re- 
pealed. 

(19.)  Seo.  II.  That  the  act  to  amend  the  act  entitled  "an  act  for 
the  partition  of  real  estate,"  passed  the  7th  day  of  March,  1835,  be  and 
the  same  is  hereby  repealed.^ 

An  Aet  to  Mnend  An  aot  to  proride  for  the  partition  of  real  estate. 
[FBmtdtmdlooh^MtMarehZ,U40.    9B  vol  BkO,  Vf,] 

SherUf  mayed.         (20.)  Seo.  L    Be  it  enacted  hy  the  General  Anembly  of  the  State 
S^^SSioJ!  of  Ohio,  That  the  sheriff',  or  other  officer  directed  by  the  court  of  com- 
«■  In  partition,  mon  pleas,  of  any  county  in  this  state,  to  make  partition  of  lands  and 
tenements,  pursuant  to  the  provisions  of  the  "act  to  provide  for  the 
partition  of  real  estate,*'  is  hereby  authorized  to  administer  the  neces- 
sary oath  to  the  freeholders  summoned  by  him  for  that  purpose. 

An  Act  to  amend  an  act  entitled  *'  an  act  to  provide  for  the  partition  of  real  eitati,'' 
passed  February  17, 1831. 

[BnMilF«6niaiy8,1847.    4fi  vol.  fltaC  60.] 

Wheie  property        (21.)  Seo.  I.     Beit  enacted  hy  the  General  Astenibh/  of  the  State  of 
to  be  sold.  OhiOf  That  whenever  the  court  shall  make  an  order  for  the  sale  of  real 

estate,  on  petition  for  partition,  it  shall  be  the  duty  of  the  sheriff  exe- 
cuting said  writ,  to  sell  the  same  at  the  door  of  the  court  house,  unless 
the  court,  for  good  cause,  shall  direct  the  same  to  be  sold  on  the  prem- 
ises, in  which  case  they  shall  be  sold  9n  the  premises,  agreeably  to  such 
direction. 

lit  was  as  follows :  (33  y.  Stat.  42.) 

"  That  if  the  term  of  senrice  of  the  sheriff  or  other  officer,  who  hath  made,  or  shall 
hereafter  make  sale  of  any  lands  and  tenements,  by  virtue  of  the  act  passed  Febratry 
17,  1831,  entitled  'an  act  to  provide  for  the  partition  of  real  estate,  shall  have  ex- 
pired or  shall  expire,  before  a  conveyanoe  shall  hare  been  made  ,*  or  if  the  sheriff  or 
other  officer  shall  be  absent,  or  be  rendered  unable,  by  death  or  otherwise,  to  make  a 
deed  of  conveyance  for  the  same,  it  shall  be  lawful  for  any  sheriff  or  other  officer, 
succeeding  the  officer  who  made  the  sale,  to  make  a  deed  to  the  purchaser  or  pur- 
chasers, upon  motion  to,  and  under  the  order  of  the  court  to  which  such  sale  may 
ha^e  been,  or  may  be  returned  and  confirmed:  Provided,  the  court,  before  ordering  a 
deed/ shall  be  satisfied  that  the  purchaser  has  complied  with  the  terms  of  iial«." 

Where  a  deed  was  made  by  the  sheriff  while  in  office,  and  acknowledged  after  his 
term  had  expired,  it  was  held,  that  the  acknowledgment  was  carried  back,  by  relation, 
to  the  time  of  making  the  deed,  and  therefore  valid.  FoHer*$  Uuee  v.  Dugcm**  €x**$, 
8  Ohio  Rep.  87. 
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An  Act  to  amend  the  act  to  proTide  for  the  partition  of  real  estate. 
iPtiMud  March  21, 1860.    4S  fnL  BtaL  3S.} 

(22.)  Seg.  I.     Be  it  enacted  hy  the  General  Assenibli/  of  tJie  State  of  Onartfan  of  idiot 
Ohio,  That  the  guardian  or  gaardians  of  an  idiot,  lunatic  or  insane  J?i^^*pSK 
person  shall  be  empowered  on  behalf  of  such  idiot,  lunatic  or  insane  tion,  etc 
person,  either  in  person  or  by  attorney,  to  appear  in  court  and  consent 
to  a  partition  of  the  real  estate  of  such  idiot,  lunatic  or  insane  person, 
and  also  to  do  and  perform  any  and  every  act,  matter  or  thing  respect- 
ing the  partition  of  such  estate  which  the  guardian  or  guardians  of 
minor  heirs  are  now  by  law  authorized  and  empowered  to  do ;  and  such 
acts  and  things,  so  done  by  said  guardian  or  guardians,  shall  be  valid 
and  binding  in  law  upon  all  the  parties  named  in  the  proceedings. 

(23.)  Seg.  II.    Any  person  or  persons  appointed  according  to  the  .Aisotmign 
laws  of  any  other  state  or  county,  to  take  charge  of  the  estate  of  any  £5jr^*^^'^ 
such  idiot,  lunatic  or  insane  person  not  a  resident  of  this  state,  upon  the  like. ' 
being  duly  and  legally  authorized  to  take  charge  of  the  real  and  per- 
sonal property  of  such  idiot,  lunatic  or  insane  person,  situate  in  or  found 
within  this  state,  shall,  in  like  manner,  be  authorized  and  empowered  to 
act  in  the  partition  of  any  such  estate,  to  the  same  extent  that  the  guar- 
dian or  guardians  of  anjjr  such  idiot,  lunatic  or  insane  person  are,  by  the 
preceding  section  of  this  act  authorized  to  do,  and  their  acts  shall,  in 
like  manner  and  to  the  same  extent,  be  valid  and  binding  in  law. 

An  Aet  to  amend  an  aet  entitled  ''  an  act  to  provide  for  the  partition  of  real  eetate," 
passed  February  17, 1861. 

[Pa$$td  March  U,  1861,     48  vol.  fita^  102.] 

(24.)  Sec.  I,  Be  it  enacted  hy  the  General  Assembly  of  the  State  of  'rma  ot  Mb  la 
OhiOy  That  in  all  sales  made  by  the  sheriff  pursuant  to  an  order  in  case  ~"^ 
of  partition,  unless  the  court  shall,  by  special  order,  direct  and  require, 
on  good  cause  shown,  the  sale  to  be  made  for  cash  down,  the  purchase 
money  shall  be  payable,  one  third  on  the  day  of  sale,  one  third  in  one 
year,  and  one  third  in  two  vears  thereailer,  with  interest;  the  deferred 
payments  to  be  secured  to  the  parties,  agreeably  to  the  respective  inter- 
ests according  to  the  tenth  section  of  the  act  aforementioned. 

PRIOR  LAWS  AND  FURTHER  DECISIONS. 

For  the  former  laws  relating,  specifically,  to  partition,  see  act  of  Jane  17, 179^-> 
Chase,  193;  repealed  December  19, 1799— Chase,  2^;  the  act  of  December  23, 1801— 
Chase,  330 ;  of  Febroary  1, 1804— Chase,  402 ;  of  January  4,  1810— enpplementaiyy 
Chase,  913;  of  February  20,  1820— Chase,  1102;  of  January  5,  1827— amendatory. 
Chase,  1540 ;  of  February  12,  1828— supplementary.  Chase,  1598 ;  of  February  2, 
1829— amendatory.  Chase,  1021.  The  four  last  named  acts  were  repealed  by  the  act 
now  in  force ;  for  which  see  sec.  (17),  of  this  Chapter.  See  ante  n.  900,  note. 

For  the  former  laws  which,  among  other  things,  provide  for  the  partition  of  land, 
see  act  of  January  4, 1802— Chase,  339,  sec.  2;  of  January  15, 1805— Chase,  489,  see. 
2;  of  February  18, 1808— Chase,  570,  sees.  87,  38;  of  February  10,  1810— Chase,  088, 
sees.  37,  38 ;  of  January  25, 1816— Chase,  935,  sees.  Z%  40. 

A  deed,  required  to  be  acknowledged  in  open  court,  is  valid  if  it  have  the  official 
certificate  of  that  fact  on  it,  though  no  entry  of  the  acknowledgement  be  made  on  tha 
journals  of  the  court.    Lenee  of  Oondu  v.  Shank,  8  Ohio  Rep.  415. 

When  the  common  source  of  title  of  both  parties,  in  an  action  of  ejectment,  is  a 
sheriff's  deed,  founded  upon  an  election  to  take  premises  which  could  not  be  parti- 
tioned, neither  is  at  liberty  to  contest  the  prooeedings  in  partition,  by  reason  of  a 
mistake  in  the  name  of  a  female,  a  party  in  interest,  or  the  omission  of  the  name  of 
her  husband.  Le$9ee  of  Fatter  v.  Duaan'a  ex'n,  8  Ohio  Rep.  87.  And  in  such  case,  if 
the  wife  own  one  eighth  of  the  premises,  and  the  husband  and  wife  and  others,  under 
the  statute  of  1804  (Chase,  402),  file  a  petition  for  partition,  and,  before  any  proceed- 
ings had  thereon,  the  wife  dies,  and  the  court,  notwithstanding,  proceed  to  order  par- 
tition, and  confirm  the  election  of  the  husband  to  take  the  premises,  generally,  at  tho 
appraisement,  the  irregularity  of  the  prooeedings  is  not  such  as  to  render  them  void 
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when  quMtioned  ooll»terallj,  iWnn  action  of  ejeetment.  /&.  And  in  sneh  etae,  tht 
hnaband  will  take  the  fee,  in  all  the  premiies,  ezoept  in  the  eighth  owned  by  the 
wife ;  and  as  to  that,  it  being  at  the  tune  his  property,  as  tenant  in  enrtesy,  the  fee 
therein  was  not  before  the  court,  and  ooold  not  be  considered  as  the  subject  of  parti- 
tion, sale  or  election ;  and  therefore,  this  estate  by  curtesy,  determines  on  his  aeath, 
and  the  fee  of  the  land  held  by  curtesy  then  passes  to  the  heirs  of  his  wife,  in  Ukt 
manner  as  if  no  proceedings  had  been  had  in  partition.— /ft. 

The  act  of  February  10, 1810,  sec  37  (Chase,  683),  proyides  for  partition  in  eases 
where  an  intestate  leayes  heirs,  part  orer  and  part  unaer  age,  and  authorises  the  heir 
of  taW  age  to  petition  for  partition.  After  stating  the  facts  necessary  to  be  set  forUi 
In  the  petition,  the  section  proceeds:  "Such  court,  if  they  are  well  satisfied  in  the 
proof  aforesaid,  and  are  of  opinion  that  the  petition  is  reasonable,  shall  appoint," 
etc.  It  is  then  proyided  (by  sec.  88),  "  that  if  the  persons  appointed  report  tMt  the 
lands  can  not  be  diyided  with  adrantage,  the  court  shall  order  and  direct  the  admin- 
istrator," etc.,  "  to  sell  such  estate  to  the  highest  bidder,"  etc  Where,  under  this 
■tatnte,  the  petition  so  far  as  regarded  the  age  of  the  parties,  merely  averred  that 
some  of  the  neirs  were  under  age,  it  will  be  presumed,  in  an  action  of  ejectment,  that 
the  proofo  satisfied  the  court  that  the  petitioner  was  of  full  age.  The  authority  of 
the  oourt  to  make  an  order,  depended  upon  the  existence  of  that  fiMt,  and  a  pre- 
■umption  can  not  be  raised  that  the  court  proceeded  without  the  requisite  proof.  Ko 
notice  was  required,  under  this  statute,  to  be  giyen  to  the  parties  in  interest,  and 
none  was,  in  fact,  necessary.  The  proceedings  were  ^  rem,  and  intended  to  bind  all 
parties  in  interest.  When  the  lands  were  sold  under  this  statute,  no  appraisement 
was  expressly  required ;  and  it  is  said,  if  such  were  the  requisition  of  the  statate, 
the  appraisement  would  be  a  matter  im  pa%9,  the  proof  of  which  the  court  would,  in 
an  action  of  ejectment,  certainly  presume,  and  perhaps  refuse  to  receiye  eyidenoe  to 
establish  the  oontrary.    Jj«t$ee  of  Ghv0r*t  hein  y.  B^fflm,  6  Ohio  Bep.  265. 

A  petition  for  partition  was  filed  in  1814.  Commissioners  were  ^pointed,  who 
made  a  Cur  diyision  and  report,  but  no  judgment  of  confirmation  was  entered  on  the 
report.  Some  of  the  parties  to  the  proceedings  were  infants.  Possession  was  taken, 
in  seyeralty,  in  conformity  with  the  nartition,  and  improyements  And  sales  made, 
upon  the  faith  of  its  validity.  In  1831,  the  parties  to  the  proceedings,  who  were 
infants  when  the  partition  was  made,  filed  a  bill  in  chancery,  to  set  aside  the  parti- 
tion, etc.  It  was  held  by  the  court,  that  the  complainant  had  no  right  to  inyoke  the 
aid  of  a  court  of  chancery  for  such  a  purpose.  And  the  court  say,  that "  this  court, 
in  chancery,  would  not  disturb  a  parol  jMk^tion,  originally  fair,  in  which  there  had 
been  so  long  aoquiesoenoe,  and  such  acts  of  oonfirmation."  Piatt  H  al,  t.  J7«66«tf  «l 
a/.,  6  Ohio  Rep.  248. 

It  seems  that  when  a  partition  has  been  fkirly  and  justly  made,  more  than  thlr^ 
years  sinoe,  and  the  lands  sold  and  settled  with  reference  to  it,  it  will  bind  the  ownsr 
of  an  interest,  although  other  persons,  haying  no  legal  right,  represented  his  Inter- 
est, as  assignees,  in  the  partition  proceedings.  Xefsee  </  Tkomfom*^  Aetre  y.  (Tolibsi, 
9  Ohio  Rep.  170. 

When  proceedings  in  partition  are  examined  oollaterally  (as  in  an  action  of  ^eet- 
Bent),  errors  in  form  are  oyerlooked,  if  the  acts  of  the  court  are  manifest,  and  the 
Jwisdiction  established.  And  it  is  said  that  this  rule  is  applicable  to  judicial  pro- 
eeedings,  generally,  when  so  examined.  Le-ee  q^  PUUbmrjf  MoLt.  Dmgan'$  adm'rt  $1 
mL,9  Ohio  Rep.  117. 

For  decisions  as  to  partitions  in  ohanoery,  see  the  additional  oases  of  Lockmood  el 
mLw.  WUdmam§iaL,UO}do  Rep.  480;  Datosoa  ttoLr.  Immrmwt  MaL,U  Ohio  Rep. 
H8, 647.    See  also  note  to  sec  lOdof  Chapter  on  Taxm. 
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CHAPTER  82. 
PABTNEBSHIPS. 


1.  Limited  partnenblpt  antlioriaad;  16.  Fmrttun  to  •oeount  to  each  other. 

5.  — MaT  be  general  or  ipedal ;  UabUityof  epe-  18.  Ltabttitr  of  partners  for  frauds. 

dal  partner.  17t  18.  Aasignments,  etc.,  to  preto  oediton, 
8.  General  partners*  poweni.  etc.,  Told. 

4.  Oertiflcate  of  parliierBhlp,  what  to  contain ;  10.  InaolTency  of  partnership. 

6.  —To  be  acknowledged ;  90.  Dlaaolutlon  before  the  time  apedfled  In  tha 

6.  —To  be  recorded— where.— Bflbct  of  Mae  oertiflcate. 

statement  in  certificate.  2L  Partnership  lands. 

7.  Pablication  of  certificate.  22.  Salts  by  and  against  them. 

8.  Oertiflcate  indispensable  to  the  partnership.  28.  Oompromlse  with  creditors  of  the  firm  bf 
0.  How  term  of  special  partnership  extended.  one  of  partners  for  himself;  etc; 

10^  11.  How  special  partnership  wiU  become  a  24.  — Memorandom  of  compromise  and  Its  sfr 
general  one.  foot ; 

12.  Oapital  not  to  be  withdrawn ;  26,  26.  Effect  of  compromise. 

13.  —If  withdrawn,  mnst  be  restorsd.  27.  Oompromlse  hj  one  of  joint  debtois. 

14.  What  A  special  partner  major  can  not  do. 

An  Act  to  MithoriM  and  regnUte  limited  purtnenhipt* 
[i\ui«iJaiiMry24,1840.    44  foL  Bhrf.  29.] 

(1.)  Seotion  I.  Beit  eruKted  hy  the  Oeneral  Auemhfy of  the  State  Limited  partner. 
of  Ohioy  That  limited  partnershipB,  for  the  transaction  of  mercantile,  '^^  anUMMd. 
mechanical,  manufiictaring  or  mining  business  within  this  state,  may  be 
formed  by  two  or  more  persons,  upon  the  terms,  and  subject  to  the 
conditions  and  liabilities  prescribed  in  this  act;  but  nothing  contained 
in  this  act  shall  auihoriie  such  partnerships  for  the  purpose  of  bank- 
ing or  insurance. 

(2.)  Sec.  II.    Such  partnerships  may  consist  of  one  or  more  per-  ^11,^1^^ 
8ons,  who  shall  be  called  general  partners,  and  who  shall  be  jointly  and  or  speciaL 
severally  responsible,  as  general  partners  now  are  by  law ;  and  of  one 
or  more  persons  who  shiul  contribute,  in  actual  cash  payments,  a  spe'"*- 
cific  sum,  as  capital,  to  the  common  stock,  who  shall  be  called  special  ^Sn^Mn.^^ 
partners,  and  wno  shall  not  be  liable  for  the  partnership  debts,  except 
m  the  cases  hereinafter  mentioned :  Provided,  the  oapital  invested  by 
such  special  partner  shall  be  held  liable  for  all  the  debts  of  such  firm. 

(3.)  Seo.  III.    The  general  partners  only  shall  be  authorized  to  General  partaM' 
transact  business,  and  sign  for  the  partnerdiip,  and  bind  the>same.  a     v^""^^ 

(A,)  Sec.  IV.    The  persons  forming  such  partnership  shall  make  Oertiflcate  of 
and  severally  sign  a  certificate,  which  shall  contain — ^first,  the  name  or  partnership,  idiai 
firm  under  which  such  partnership  is  to  b^  conducted;  second,  the  ^<^**'^> 
names  and  respective  places  of  residence  of  all  the  general  and  special 
partners,  distinguishing  who  are  general  and  who  are  special  partners; 
third,  the  amount  of  capital  which  each  special  partner  has  contributed 
to  the  common  stock;  fourth,  the  general  nature  of  the  business  to  be 
transacted;  fifth,  the  time  when  the  partnership  is  to  commence,  and 
when  it  is  to  terminate. 

(5.)  Sec.  V.  The  certificate  shall  be  acknowledged  before  a  justice  _^^y^  aokntwi. 
of  the  peace,  anodaU  arprendent  judge  of  the  court  of  common  pleas,  < 
or  judge  of  the  supreme  court  of  this  state;  and  in  case  either  of  said 
pirtners  reside  out  of  thb  state,  such  certificate  may  be  acknowledged 
by  such  partner  before  a  justice  of  the  peace,  chancellor  or  judge  of 
any  of  the  courts  of  the  state  or  territory  where  such  partner  may  re- 
side, and  such  acknowledgment  shall  be  certified  by  the  officer  taking 
the  same. 

(a)Bepealed.   Sopplie^*  Bvp*  N8. 
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-To  be  recorded,      (6.)  Sec.  VI.     The  certificate  so  acknowledged  shall  be  recorded  by 

and  where.  ^^lq  recorder  of  deeds  in  the  county  in  which  the  principal  place  of 

business  of  the  partnership  shall  be  situated,  in  a  book  to  be  kept  for 

that  purpose,  open  to  public  inspection ;  and  if  the  partnership  shall 

have  places  of  business  situated  in  different  counties,  the  certificate  and 

the  acknowledgment  thereof  shall  be  recorded  in  like  manner  in  the 

office  of  recorder  of  deeds,  in  every  such  county ;  and  if  any  false 

•ta^enffa^cer-  Statement  shall  be  made  in  any  such  certificate,  all  the  persons  inter- 

tiflcate.  ested  in  such  partnership  shall  be  liable,  as  general  partners,  for  all 

the  engagements  thereof. 
PnbUcation  of  (7.)  Sec.  VII.     The  partners  shall,  for  six  successive  weeks,  imme- 

oertiflcate.  diately  after  such  certificate  shall  be  recorded,  publish  a  copy  thereof 

in  a  newspaper  printed  in  the  counW  where  their  principal  place  of 
business  is  situated ;  and  if  no  paper  be  there  printed,  then  in  a  news- 
paper printed  in  an  adjoining  county,  and  of  general  circulation  in  said 
county;  and  a  like  publication  shall  be  made  in  every  county  where  the 
partnership  may  have  a  place  of  business;  and  in  case  such  publication 
be  not  so  made,  the  partnership  shall  be  deemed  general. 
Certificate  indii-  (8.)  Seo.  VIII.  Such  partnership  shall  not  be  deemed  to  have  been 
JJJJjJJJiJjj*^     formed  until  such  certificate  shall  have  been  made,  acknowledged  and 

recorded. 
How  term  of  spe-      (9.)  Seg.  IX.     Upou  every  renewal  or  continuation  of  a  limited 
exten*^^*"'^'*  partnership,  beyond  the  time  originally  agreed  upon  for  its  duration,  a 
certificate  thereof  shall  be  made,  acknowledged,  recorded  and  pub- 
lished, in  like  manner  as  is  provided  in  this  act  for  the  original  forma- 
tion of  limited  partnerships ;  and  every  such  partnership,  which  shall 
not  be  renewed  in  conformity  with  the  provisions  of  this  section,  shall 
be  deemed  a  general  partnership. 
DMBhi''**^!''^      0-^'^  ^^^'  ^'     Every  alteration  which  shall  be  made  in  the  names 
come  ft  general  of  the  partners,  in  the  nature  of  the  business,  or  in  any  other  matter 
^"®*  specified  in  the  original  certificate,  shall  be  deemed  a  dissolution  of  the 

partnership ;  and  every  such  partnership,  which  shall  be  in  any  man- 
ner carried  on  after  such  alteration,  shall  be  deemed  a  general  partner- 
ship, unless  renewed  as  a  special  partnership  according  to  the  provisions 
of  the  last  section. 
Same.  Q-^-)  Seo.  XI.     The  business  of  the  partnership  shall  be  conducted 

nnaer  a  firm,  in  which  the  names  of  the  general  partners  only  shall  be 
inserted,  without  the  addition  of  the  word  "company,"  or  any  other 
general  term ;  and  if  the  name  of  any  special  partner  shall  be  used  in 
such  firm,  with  his  privity,  he  shallbe  deemed  a  general  partner,  u 
SiStoi^******      (12.)  Sec.  XII.     No  part  of  the  sum  which  any  special  partner 
shall  have  contributed  to  the  capital  stock,  shall  be  withdrawn  by  him, 
or  paid  or  transferred  to  him,  in  the  shape  of  dividends,  pronts,  or 
otherwise,  at  any  time  during  the  continuance  of  the  partnership ;  but 
such  partner  may  annually  receive  lawful  interest  on  the  sum  so  con- 
tributed by  him,  if  the  payment  of  such  interest  shall  not  reduce  the 
original  amount  of  such  capital;  and  if,  after  the  payment  of  such  in- 
terest, any  further  profits  shall  remain  to  be  divided,  he  may  also  re- 
ceive his  portion  of  such  profits. 
—If  withdrawn,      (13.)  Seo.  XIII.     If  it  shall  appear  that,  by  the  payment  of  interest 
must  be  restored,  qj.  profits  to  any  special  partner,  the  original  capital  has  been  reduced, 
the  partner  receiving  the  same  shall  be  bound  to  restore  the  amount 
necessary  to  make  good  his  share  of  capital,  with  interest. 
What  a  special         (14.)  Sec.  XIV.     A  special  partner  may,  from  time  to  time,  exam- 
SSTnotdT^"    ine  into  the  state  and  progress  of  the  partnership  concerns,  and  may 
advise  as  to  their  management;  but  he  shall  not  transact  any  business 
on  account  of  the  partnership,  nor  be  employed  for  that  purpose  a* 

(a)  Bepealed.    Supplied,  Snp.  fi08. 


Digitized  by 


Google 


82.J  PARTNERSHIPS.  906 

agent,  or  otherwifto ;  if  he  shall  interfere  contrary  to  these  proyisions, 
he  shall  be  deemed  a  general  partner.  €1 

ri5.)  Seo.  XV.  The  general  partners  shall  be  liable  to  account  to  Purtnentoac 
eacn  other,  and  to  the  special  partners,  for  their  management  of  the  ^^^  *®  ®*^** 
concern,  both  in  law  and  equity,  as  other  partners  now  are  by  law.  a 

(16.)  Seo.  XVI.  Every  partner  who  shall  be  guilty  of  any  fraud  Luwiitj  of  wut- 
in  the  affairs  of  the  partnership,  shall  be  liable  civilly  to  the  party  in-  ***"  *'  tnnoa. 
jured,  to  the  extent  of  his  damage,  and  shall  also  be  liable  to  an 
indictment  for  a  misdemeanor,  punishable  by  fine  not  exceeding  five 
hundred  dollars,  or  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  both,  at  the  discretion  of  the  court  by  which  he  shall  be 
tried. 

(17.)  Seo.  XYII.  Every  sale,  assignment,  or  transfer  of  any  of  Anignments,ete., 
the  property  or  effects  of  such  partnership,  made  by  such  partnership  Sg^^l^TowT^*" 
when  insolvent,  or  in  contemplation  of  insolvency,  or  after  or  in  con- 
templation of  the  insolvency  of  any  partner,  with  the  intent  of  giving- 
a  preference  to  any  creditor  of  such  partnership,  or  insolvent  partner, 
over  other  creditors  of  such  partnership;  and  every  judgment  con- 
fessed, lien  created,  or  security  given,  by  such  partnership,  under  the 
like  circumstances,  and  with  the  like  intent,  shall  be  void,  as  against 
the  creditors  of  such  partnership. 

(18.)  Seo.  XYIII.     Every  special  partner  who  shall  violate  any  pro-  Sum. 
vision  of  the  last  section,  or  concur  in  or  assent  to  any  such  violation 
by  the  partnership,  shall  be  liable  as  a  general  partner. 

(19.)  Seo.  XIA.     In  case  of  the  insolvency  of  the  partnership,  no  insoiTwu^  of 
special  partner  shall,  under  any  circumstances,  be  allowed  to  claim  as  p*rtnenhip. 
a  creditor,  until  the  [claims]  of  all  the  other  creditors  of  the  partner- 
ship shall  be  satisfies 

(20.)  Seo.  XX.    No  dissolution  of  a  limited  partnership  shall  take  Diaaoiation  tw- 
place  by  the  acts  of  the  partners,  previous  to  the  time  specified  in  the  for*  the  time  spe. 
certificate  of  its  renewal,  until  a  notice  of  such  dissolution  shall  have  tuoate!^       ^'^ 
been  recorded  in  the  office  in  which  the  original  certificate  was  recorded, 
and  published  once  in  each  week  for  four  weeks,  in  a  newspaper  printed 
in  each  of  the  counties  where  the  partnership  may  have  places  of  busi- 
ness; and  if  a  newspaper  be  not  published  in  any  one  of  said  counties, 
then  such  notice  shall  be  published  in  a  newspaper  in  an  adjoining 
county,  and  of  general  circulation  in  the  county  where  such  partner- 
ship business  mav  be  situated. 

(21.)  Seo.  XaI.     That  when  such  partnership  shall  be  formed  as  pi^rtn«„hit 
above  prescribed,  for  manufacturing  or  mining  purposes,  and  shall  pur-  iMds; 
chase  or  possess  lands  necessary  or  convenient  for  carrying  on  Uieir 
business,  it  shall  be  lawfril  for  such  partnership  to  rent,  cultivate,  or 
improve  such  lands,  and  the  same  shall  not  be  deemed  a  departture  from 
the  regular  business  of  such  partnership. 

(22.)  Seo.  XXII.    That  all  suits  respecting  the  business  of  such  _gnu,  i^^  ,^ 
partnership,  shall  be  prosecuted  bv  and  against  the  general  partners  ag^iiMttbMii. 
only,  except  in  those  cases  in  which,  by  the  provisions  of  tiiis  act, 
special  partners  shall  be  deemed  general  partners,  and  special  partner- 
ships deemed  general  partnerships;  in  which  cases,  all  the  partners 
deemed  general  partners  may  join  or  be  joined,  in  such  suits. 

An  Act  for  the  relief  of  partners  and  joint  debtors. 
[PuMi OMllMft  4^ ilprfl 8, 1867.    M  vol.  Stol.  94.J 

(23.)  Sec.  I.     Beit  enacted  hy  the  General  Aaemhh  of  the  SkUe  of  com^nmiM^  witk 
Ohio,  That  whenever  any  copartnership  firm  shall  be  cussolved,  by  mu-  crediton  of  the 
tual  consent  or  otherwise,  it  shall  and  may  be  lawftd  for  any  one  qj.  *™  *^  <»•  «* 

Vol.     I. 59  C«)Bepeal«d.   Supplied,  Sup.  6U8. 
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ptftnen  ft>r  him-  more  of  the  individualB  who  was  or  were  embraced  in  such  copartner- 
■•'^•*®*'  ship  firm,  to  make  a  separate  composition  or  compromise  with  any  one 

or  all  of  the  creditors  of  such  copartnership  firm ;  and  such  composi- 
tion or  compromise  shall  be  a  full  and  effectnal  discharge  to  the  debtor 
or  debtors  making  the  same,  and  to  them  only,  of  and  from  all  and 
every  liability  to  the  creditor  or  creditors  with  whom  the  same  is  made 
or  incurred  by  reason  of  his  or  their  connection  with  such  copartnership 
firm,  according  to  the  terms  of  such  compromise. 

(24)  Sec.  II.  Every  such  debtor  or  debtors  making  such  composi- 
tion or  compromise,  may  take  from  the  creditor  or  creditors  with  whom, 
he  may  make  the  same,  a  note  or  memorandum  in  writing,  exonerating 
him  or  them  from  all  and  every  individual  liability  incurred  by  reason 
of  such  connection  with  such  copartnership  firm ;  which  note  or  mem- 
orandum may  be  given  in  evidence  by  such  debtor  or  debtors  in  bar  of 
such  creditor's  right  of  recovery  against  him  or  them;  and  if  such  lia- 
l^ity  shall  be  by  judgment  in  any  court  of  record  in  this  state,  then  on 
a  production  to  and  filing  with  the  clerk  of  such  court,  the  said  note  or 
memorandum  in  writing,  such  clerk  shall  disohavge  such  judgment  of 
record  as  fi^ir  as  the  said  compromising  debtor  or  debtors  snail  be  con- 
cemed. 

(25.)  Sec.  III.  Such  compromise  or  composition  with  an  indiyidaal 
member  of  a  firm,  shall  not  be  so  construed  as  to  discharge  the  other 
copartners,  nor  shall  it  impair  the  right  of  the  creditor  to  proceei^ 
against  the  members  of  such  copartnership  firm  as  have  not  been  dis- 
charged. And  the  member  or  members  of  such  copartnership  firm  so 
proceeded  against,  shall  be  permitted  to  set  off  any  demand  against  said 
creditor  or  creditors,  which  could  have  been  set  off  had  such  suit  been 
brought  against  all  the  individuals  composing  such  firm;  nor  shall  such 
compromise  or  discharge  of  an  individual  of  a  firm  prevent  the  othet 
members  of  such  firm  firom  availing  themselves  of  any  defense  that  would 
have  been  available  had  not  this  act  been  passed,  except  that  they  shall 
not  set  up  the  discharge  of  one  individual  as  a  discharge  of  the  othei 
copartners,  unless  it  shall  appear  that  all  were  intended  to  be  discharged: 
Provided,  that  the  discharge  of  any  such  copartner  shall  be  deemed  a 
payment  to  the  creditor  equal  to  the  proportionate  interest  of  the  part- 
ner discharged  in  the  partnership  concern. 

(26.)  Seo.  .IY.  That  such  compromise  or  composition  of  an  indi- 
vidual of  a  firm  with  a  creditor  of  such  firm  shall  in  no  wise  effect  th^ 
right  of  the  other  copartners  to  call  on  the  individual  making  such 
compromise,  for  his  ratable  portion  of  such  copartnership  debt,  the 
same  as  if  tMs  law  had  not  been  passed. 

(27.^  Sbo.  Y.  The  above  provisions  in  reference  to  copartners  of  a 
firm,  snail  extend  to  joint  debtors  who  are  herebv  aathoriied  individu- 
ally to  compound  or  compromise  for  their  joint  indebtedness,  with  the 
like  effact  in  reference  to  creditors  and  to  joint  debtors  of  the  individual 
so  compromisii^,  as  is  above  provided  in  reflsrenee  to  copartners. 

8eo.  YI.    This  act  snail  take  effect  immediatriy  on  its  passage. 
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CHAPTER  83, 

PEDDLERS. 

Bicnoit  tacnov 

1.  Cl«rki  6t  oonunon  pkM  to  gnnt  UotoMi.         6.  Praalty  for  ptddUnf  without  liMiiM^*-Iii. 

2.  Amount  to  be  paid.— Clerk*i  fta.  former's  per  cent. 
8.  Kichtigruitedby— UmitwltooMjMr.           •»  PMuOt^  for  rtAwteff  to  iImw  UcenM. 
4.  Not  to  mU  by  Motion.                                      7.  Acts  npeslad. 

An  Act  to  amend  the  act  entitled  "  an  act  granting  lioenses  to  peddlen  and  repealing 
former  laws/'  paeeea  Febmary  28, 184t. 

[PtoMiiiA6nMryT,lM8.    46  sol.  fltaC.  86.] 

(1.)  Sbo.  I.     Be  it  enacted  hy  the  General  Aatembfy  of  ike  Siate  of  ciarksc 

Ohioy  That  it  is  hereby  made  the  duty  of  the  clerka  of  the  court  of  ^IJjf  «~*  •*" 
common. pleas,  in  the  several  counties  in  thb  state,  to  grant  licenses  to 
peddlers,  as  hereinafler  provided,  a 

(2.)  Sec.  U.    Any  person  shall  have  a  license  to  peddle  in  thb  Amoimttobe 
state,  who  shall  have  paid  to  the  treasurer  of  the  same  county,  twelve  ^*^ 
dollars,  if  the  applicant  intend  to  travel  on  foot;  if  on  horseback,  or  in 
a  one  horse  wagon  or  other  vehicle,  twenty  dollars;  if  in  a  two  horse 
wagon  or  other  vehicle,  twenty-eight  dollars;  and  if  in  a  boat  or  other 
water  craft,  sixty  dollars,  for  the  use  of  the  state  common  school  fund; 
and  file  with  the  clerk  of  the  court  of  common  pleas  of  the  same  county, 
a  written  application  for  such  license,  with  the  receipt  of  the  treasurer 
for  the  amount  of  money  paid  as  aforesaid ;  and  shall  also  pay  to  the  ^^^^'*  *^ 
clerk,  as  his  fee  for  granting  the  license,  ^ftj  cents.  ^  a 

(3.)  Seo.  III.    Any  person  or  persons,  upon  complying  with  the  pro-  Bights  gnatsd 
visions  of  the  second  section  of  this  act,  shall  be  entitl^  to  a  license  ^» 
to  peddle  throughout  this  state,  from  the  clerk,  to  whom  application  is 
made,  under  the  seal  of  his  court;  which  license  shall  aumorize  the 
person  to  whom  and  in  whose  name  it  is  granted,  to  vend  and  sell  goods, 
'  wares  and  merchandise,  fbr  one  year  from  the  date  of  the  receipt  of  the 
treasurer,  throughout  this  state,  as  a  peddler  or  traveling  merchant: 
Provided,  that  nothing  in  this  act  shall  be  so  construed  as  to  prevent  JJSJ****^  **  ^^ 
any  person  from  taking  out  a  license  to  peddle  for  the  term  of  three  or 
six  months,  and  paying  for  the  same  proportionably  in  accordance  with 
the  provisions  of  the  second  section  of  this  act.  a 

(4.)  Sbo.  IV.    A  license  to  peddle  shall  not  authorize  the  person  Kottosaabjaas 
named  therein  to  sell  goods,  wares  or  merchandise  at  auction,  vendue  ^'^^ 
or  public  outcry,  nor  to  sell  goods  in  any  way  by  the  agency  of  any 
other  person. 

(5.)  Sec.  V.     If  any  person  shall  vend  or  sell  in  this  state,  as  a  penally  for  ps«. 
peddler  or  a  traveling  merchant,  any  goods,  wares,  or  merchandise,  ex-  dUng  withonTii 
cept  such  goods,  wares  and  merchandise,  as  are  manufactured  within  ******* 
this  state  by  himself  or  employer,  without  having  first  obtained  a  ped- 
dler's license  so  to  do,  ho  shall  forfeit  and  pay,  for  every  such  offense, 
the  sum  of  fifly  dollars,  to  be  recovered  by  an  action  of  debt  before  any 
justice  of  the  peace  of  any  county  where  the  offender  may  be  found, 
and  paid  into  the  treasury  of  the  township  in  which  the  judgment  may 
be  rendered,  for  the  use  of  the  township  school  fund ;  and  justices  and 


I  As  to  whether  these  provisions  are  abrogated,  see  Constitntion,  Art.  XII. 
(•)  BepeiOed.   SnppUed,  Sup.  51 1. 
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ooDstables,  in  the  issue  and  servioe  of  process  in  suits  to  recoyer  such 
penalty,  shall  hare  the  same  powers  and  duties,  and  be  subject  to  the 
same  limitations  as  in  criminal  cases.  In  all  prosecutions  had  under 
the  provisions  of  this  act,  the  informer  shall  be  entiiled  to  reoeiye  ten 
per  cent,  of  all  fines  collected. 

(6.)  Sec.  VI.    If  any  peddler  or  trayeling  merchant  shall,  on  de- 

^gjo'ihovu-    mand,  refuse  or  neglect  to  show  his  license  to  any  person  to  whom  he 
'^  may  offer  to  sell  any  goods  or  merchandise,  such  refosal  or  n^lect  shall 

be  taken  as  conclusiye  eyidence  that  he  has  yiolated  the  proyisions  of 
the  second  and  fifth  sections  of  this  act. 

(7.)  Sec.  YIL  That  so  much  of  the  act  entiiled  "an  act  granting 
licensee  to  peddlers,  and  repealing  former  laws,*'  passed  February  twen- 
iiT.8iii.tt.  ty-eighth,  one  thousand  eight  hundred  forty-six,  to  which  this  is  an 
amendment,  as  is  inconsistent  with  the  proyision  of  this  act,^  be  and  the 
same  is  hereby  repealed:  Provided,  that  all  suits  now  pending,  and  for- 
ftitures  incurred  under  said  act,  diall  not  in  any  way  be  affected  or 
made  void  hereby;  and  all  licenses  heretofore  granted  to  peddlers,  shall 
have  the  same  effect  as  ifihis  act  had  not  pasmd. 

1  Tkt  whole  act  of  Febrauy  28, 1846,  seoms  to  be  iiipeneded  and  repealed. 
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CHAPTER  84. 

PENITENTIABT  AND  CONVIGIS. 


■ 

Imd  end  now  oonvloti  tnunBOFtod  to  tto 
ponitoDtUnr.— OopT  of  tbifr  imIipbi  H 
M  doUvwMl  to  wudMi. 


1.  IMioelon— appotntiMiit,  torm  ct  oOoa,  88.  WImd  and  bow  convtoti  I 

thdr  rattOTiL— Tmoimj,  bow  fllltd.^ 

Tbtir  compeiiMtloii. 

t.  PlwMMit.— BatiM  of  praddtat^Of  dtrte-  8A.  Sbariff  maj  demand  aMlttaaea  dnrinf  eos* 

ton.  Tiiyanoa  of  oouTieta.— PwiaUgr,  9n^  t« 

8.  Warden,  oatb,  bond.— Depatj  warden,  dark  not  aariiting  bim. 

and  aasiatante.-- Phjaloian.  85.  Treatment  of  ooarloti  on  tbelr  arrtral  aai 
4.  flalariea  of  oCBeert.  —  Mo  perqalaltea  al-  diacbarye  from  tbe  penitential^. 

lowed.— Penaltiea  tir  aiding  in  eao^w,  88.  Hooxe  of  liUxnr,  ete. 

elo«— OonniTanoe.  etc,  witb  oontraetofB.  87.  Aooonnttobe  opened  witb  each  oovaljw* 
^«  Obaplaln. ,  Manner  of  keepinf  ,  eettling  and  Mfwct- 

f  •  Time  of  daily  labor  br  oonvlota  ing  same. 

T.  Cliirifloation  of  oonTteta.  88.  How  aodltorto  keepaoooontwltbtboww* 
8.  Warden*a  dntlae.  den  and  leoort  thereon, 

t.  Oontraotora— montblj  etatement  of  war-  88.  Books  of  warden  and  clerk  rattfeot  to  Im* 

den,  etc  n)eotion,etc— Wben  copy  tbeceflrom  mU 

10.  Wbat  moneys  aball  be  paid  o?er  to  warden,  denoe. 

and  dlipoeition  tbereof  by  bJw  ^gii  40.  Penalty  ft>r  giring,  ete.,  Uqoor  or  tdbaoeo^ 
quarterly  etatement.  etc.,  to  cooTicti,  and  bow  recovered. 

11.  Claims  agalnat  penitentiary.  iL  Laws,  etc,   regulating  interoomw   wltk 
la.  Oontraote  for  proTlaiona— Mda,  notlea  of  piiaonen  to  be  pabliebed  in  prison. 

propoeals,  etc  48.  Suits  in  bebalf  of  prison ;  bow  brong^t. 

18.  Oontraotsfor  oonrkt  labor.  48.  OonTiots  eecaping  may  be  retaken  and  eos* 
14.  Tteks  to  be  assigned  oonTlota— ^m  wink.  fined  at  any  tunc 

18.  Oompensation  wbere  task  can  not  be  as-  44.  (MBoers  required  to  arrest  and  retam  fligl* 

signed.  tlTO  oonricts ; 

18.  Money  due  couTiots  for  orerwork.  48.  — Tbeir  compensation  for  so  doing. 

IT.  Inspection  by  directorc—Annaal  report.  46.  Infirmary  tobe  establkbed.— Wben  coaTisti 
18.  General  rulee  for  goremnMnt  of  prison.  to  be  placed  tbere,  etc 

18.  Bame    punisbment  of  reflraetory  conrloti.  47.  Bible  for,  and  preaobing  to  oonrloti. 

10.  Discipline  book.— Bewards.  48.  Wbo  may  Tidt  penitentiary  at  their  diaeva* 
tl.  Ligbtt  at  nigbt.  tion.— Warden  to  dellTer  to  bis  snocea 

22.  General  prorisions  as  to  existing  oootraetk  aor,  and  take  receipt  for  all  tha  oonvleti 

28.  By-lawa  and  regulationc  and  intmerty  of  institutiott.^Wliat  pnm* 

24.  Oontraets— kinds  of  labor.  erty  to  be  appraJaed.— Appralssn  to  m 

26.  HospitaL  sworn ;  tbelr  IM. 

26.  Bpeoal  rewards.  48.  Warden  to  receiTe  criminals  sentenced  bj 

27.  Butiee  of  warden  on  ezpiratloa  of  his  tscm,  antboritT  of  the  United  States. 

and  dutlee  of  successor.  60.  When  guardi  Justified  In  slaying  convlol. 

28.  Bonds  of  contractor,  whan  to  be  filed.  61.  Acts  repealed. 

28.  Acts  repealed.  62.  Penalty  for  dealing  wHb  a  conTlct  for  ilato 
80.  Department  for  insane  conrlots.  property;  or  celling,  etc,  liquor  to  n 

Sl«  88.  Proceedings  whan  a  conTtotbeeones  in-  couTict,  and  bow  rsoorersd ; 

oanc  68.  —And  to  whom  paid. 

An  Act  proriding  for  the  npoointmant  ftnd  mora  thorough  lyitom  of  noooimtabllity 
of  oflloart  of  the  Ohio  panitontinry,  fixing  their  oomponantioB,  proMribing  thour 
dati^f  nnd  detorraining  the  mnnner  of  working  the  oonrloto.!  i$ 

[PMmdmd  took  ^flKt  March  U,lBeO,    67  foL  flM.  06.] 

(1.)  Sbotion  I.    Be  it  enacUd  by  the  Oeneral  Atsenibfy  o/the  &ai$  lOjhttiw|ii  ■■ 
of  Onto,  Tliat  there  shall  be  appointed  by  the  goyernor,  by  and  with  SfoSrokeai* 
the  advice  and  consent  of  the  senate,  three  directors  of  the  Ohio  peni- 
lentiarj,— one  of  whom  shall  hold  his  office  for  the  term  of  one  year, 

1  For  the  genenl  assembly  to  designnto  three  pertoni  by  law,  and  elotbe  them  with 
antbority  to  appoint  and  remoTO  dinotors  of  the  penitontiafy,  and  inpplT  Taoanetef,. 
U  not  only  the  oreation  of  oflioet,  bnt  the  appointing  of  oflieen  to  fill  them,  and  io 
an  exeroise  by  the  general  assembly  of  "  appointing  power,"  whieh  is  forbidden  by 
the  constitution.  (Art.  II,  seo.  27,  whioh  see,  and  noto  thereto.)  ThaSkOo  enroL 
fba  AUorno^  Ommrtd  t.  Koimom  et  aL,  7  Ohio  St.  Bep.  646. 

(o)Bepsaled,60T.a.   Supplied,  Sup.  6U. 
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ODe  for  the  term  of  two  years,  and  one  for  the  term  of  three  years ; 
and  each  of  their  successors  shall  hold  his  office  for  the  term  of  three 
years.  No  person  shall  he  appointed  a  director  who  is  a  contractor  in 
the  penitentiary,  or  the  agent  or  employee  of  any  such  contractor,  or 
who  is  interested  either  directly  or  indirectly,  in  any  kind  or  branch 
of  business  in  the  institution ;  and  should  any  director  become  so  in- 
terested at  any  time  during  his  term  of  office,  it  shall  be  cause  for  his 
removal ;  and  upon  satisfactory  information  given  of  such  fact,  the  gOT- 
emor  is  hereby  authorized  and  required  to  remove  such  director,  which 
removal,  with  the  reasons  therefor,  shall  be  entered  on  the  journals  of 
the  penitentiary,  and  the  governor  shall  report  the  same  to  the  general 
assembly  at  the  next  session.  Each  of  said  directors,  before  entering 
upon  the  duties  of  his  office)  shall  take  and  subscribe  an  oath  or  af« 
firmation  to  support  the  constitution  of  the  United  States  and  of  thfa 
■tate,  and  to  faithfully  and  diligently  discharge  the  duties  of  such  di- 
— Tmumj,  bow  rector.  In  case  of  a  vacancy  by  death,  resignation,  or  otherwise,  it 
*"^  shall  be  filled  by  appointment  by  the  governor,  until  the  next  session 

— TiMir  compen-  of  the  general  assembly.  The  said  directors  shall  each  receive  three 
dollars  per  diem  for  the  time  actually  employed  in  the  discharge  of 
their  duties,  and  actual  traveling  expenses,  to  be  paid  out  of  the  state 
treasury  on  the  certificate  of  the  warden  as  to  the  time  of  their  ser- 
vices,  a 

(2.)  Sec.  II.  The  board  shall  make  annual  appointments  of  one 
of  their  number  president  of  the  board.  It  shall  be  the  duty  of  st 
least  two  of  the  directors  to  visit  the  institution  together  every  two 
weeks,  examine  the  workshops,  cells,  rooms,  and  the  books  and  vouch- 
ers  of  the  warden,  and  enter  the  result  of  their  investigation  in  a  book 
oalled  a  journal,  to  be  provided  for  the  purpose.  It  shall  be  the  duty 
of  all  the  directors  to  meet  at  the  office  of  the  penitentiary  every  three 
months,  to  make  a  quarterly  settlement  of  the  accounts  of  the  warden, 
and  inspect  the  various  departments  and  shops  of  the  institution,  and 
record  the  result  of  their  investigation  in  the  journal,  signed  by  each 
member  present,  if  all  shall  be  agreed ;  if  otherwise,  the  opinions  of 
the  dissenting  members  shall  also  go  on  record,  a 
Wwta^oatlh  (8.)  Seo.  III.     The  said  directors,  or  a  majority  of  them,  shall  ap- 

i)oint  a  warden,  who  shall  hold  his  office  for  the  term  of  two  years,  un- 
ess  sooner  removed  by  the  direct/>rs ;  but  in  case  of  removal,  the  rea- 
sons therefor  shall  be  entered  on  the  journal  of  the  institution.  The 
warden  shall  take  an  oath  or  affirmation  faithfully  to  discharge  the 
duties  of  his  office,  and  give  bond  to  the  state  of  Ohio  in  the  sum  of 
ten  thousand  dollars,  with  at  least  two  good  and  sufficient  freehold  se- 
curities, to  be  approved  by  the  directors,  attorney  general  and  auditor 
of  state,  conditioned  for  the  faithful  performance  of  the  several  duties 
which  are  hereby  or  which  mav  from  time  to  time  be  required  of  him 
by  law,  which  said  bond  shall  be  deposited  with  the  treasurer  of  state. 
The  warden,  by  and  with  the  advice  and  consent  of  the  directors,' shall 
^^^  have  power  to  appoint  a  deputy  warden,  clerk,  and  such  number  of 

""'  assistant  keepers  as  the  directors  may  deem  necessary;  all  of  whom 

shall  take  an  oath  or  affirmation  faithfully  to  discharge  their  duties, 
and  give  bonds  to  the  state  of  Ohio,  the  clerk  and  deputy  warden  in 
the  sum  of  three  thousand  dollars  each,  and  the  assistant  keepers  in 
the  sum  of  five  hundred  dollars  each,  with  security,  to  be  approved  by 
the  directors,  which  bonds  shall  be  deposited  with  the  treasurer  of 
state.  All  the  above  officers  shall  be  subject  to  such  by-laws  and  rules 
as  may  be  prescribed  by  the  directors  and  warden  fbr  the  government 
nj»idui.  of  the  prison.    The  directors  shall  appoint  a  physician,  who  shall  al 

(«)  Beptaled.    SoppUed,  Svp.  612. 
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tend  to  all  oases  of  dckness  among  conyicts,  reside  near  the  peniten- 
tiary, visit  the  prison  at  least  once  each  day,  and  have  a  general  sani- 
tary oversight  of  the  prison;  and  shall  communicate  to  the  directors, 
at  each  general  meeting,  on  the  general  character  of  the  health  of  the 
prisoners  daring  the  preceding  three  months,  with  such  suggestions  in 
regard  thereto  as  he  may  deem  necessary,  which  communications  shall 
be  entered  on  the  journal.  The  physician  shall  receive  for  his  ser- 
vices a  sum  not  exceeding  eight  hundred  dollars  per  annum.  U 

(4.)  Seo.  IV.  The  warden  shall  receive  an  annual  compensation  SaUriM  at  ««• 
for  his  services  not  exceeding  twelve  hundred  dollars.  The  clerk  shall 
receive  an  annual  compensation  for  his  services  not  exceeding  one 
thousand  dollars.  The  deputy  warden  shall  receive  au  annual  com* 
pensation  for  his  services  not  exceeding  eight  hundred  dollars ;  and 
each  assistant  keeper  shall  receive  a  compensation  not  exceeding  forty 
dollars  per  month,  except  the  night  watch,  who  may  receive  forty-five 
dollars  per  month,  to  be  determined  by  the  directors.  No  person  so  Ko  i 
employed  shall  be  entitled  to  or  receive  any  perquisites,  in  the  shape  ^^^*^ 
of  board,  provisions,  carriages,  horses,  or  othervt^ise,  either  for  them* 
selves  or  families;  or  shall  be  permitted  to  rtceive  any  compensation  or 
reward  of  any  description  from  contractors.  And  if  any  person  so  PraaitiM  for  aid- 
employed  shall  receive  any  compensation  or  reward  of  any  description  ^  to6Mtp»,«te. 
from  any  contractor  to  promote  the  interests  or  advantage  of  such  con- 
tractor, or  shall  make  use  of  any  property  of  any  description  belong- 
ing to  the  penitentiary,  for  his  own  private  purpose,  unless  the  same 
shall  have  first  been  paid  for  or  charged  on  the  regular  books  in  the 
office  of  the  institution  at  a  price  agreed  on  with  the  warden  and  direc- 
tors, such  person  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding  five  hun- 
dred dollars,  and  be  imprisoned  in  the  county  jail  not  exceeding  sixty 
days,  and  shall  be  discharged  from  his  office.  And  if  any  officer  pro-  OonniTuioe,eto., 
cure  the  escape  of  any  convict,  or  connive  at,  or  aid,  or  assist  in  the  ^***  coatnaum, 
escape  of  any  convict  from  the  penitentiary,  whether  such  convict  es- 
cape or  not,  he  shall,  on  conviction  thereof,  be  sentenced  to  hard  labor 
in  the  penitentiary  for  any  term  not  less  than  one  nor  more  than  three 
years ;  and  if  any  other  person  shall  aid  or  assist  in  the  escape  of  any 
convict  from  the  penitentiary,  such  person  shall,  on  conviction  thereof, 
be  sentenced  to  hard  labor  in  the  penitentiary  for  any  term  not  less 
than  six  months,  nor  more  than  one  year,  a 

(5.)*  Sec.  V.  It  shall  be  the  duty  of  the  directors  to  appoint  a  ohapiyn. 
chaplain  of  the  Ohio  penitentiary  who  shall  hold  his  office  for  one 
year,  and  who  shall  receive  an  annual  compensation  not  exceeding 
eight  hundred  dollars,  to  be  paid  quarterly  on  the  certificate  of  the 
directcH's.  The  chaplain  shall  be  a  minister  of  'the  gospel,  in  good 
standing  in  some  one  of  the  denominations  of  this  state,  who  shall  be 
competent  to  teach  the  ordinary  branches  of  an  English  education ; 
and  who  shall  reside  in  or  near  the  penitentiary,  and  devote  his  whole 
time  and  ability  to  the  welfare  of  the  convicts  confined  therein  ;  and 
shall,  in  addition  to  his  clerical  services,  teach  such  of  the  convicts  as 
he  and  the  warden  may  select,  the  art  of  reading,  writing,  arithmetic 
and  geography,  at  such  hours  as  may  be  found  most  conducive  to  the 
interests  of  the  institution.  Minor  convicts  shall  be  instructed  sepa- 
rate and  apart  from  convicts  who  are  not  minors.  The  directors  shall 
not  appoint  one  of  their  number  either  warden,  chaplain  or  physician, 
nor  shall  either  of  the  officers  here  mentioned  hold  any  other  office  or 
place  in  the  institution,  a 

(6.)  Seo.  VI.    That  each  convict  possessing  a  fidr  knowledge  of  SSbyloi^'* 

(a)  Bepealed.    SappM*  8«P-  ^IS* 
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leading,  writing  and  arithmetic,  shall  be  kept  at  work  every  day  in  the 
year,  Sundays  e&oepted,  not  exceeding  ten  hours  per  day.  a 
cuMifloatton  of        (7.)  Sec.  YU.     The  warden  is  hereby  authorised,  so  far  as  prao* 
BOBTicu.  ticable  with  existing  (Contracts  (and  all  contracts  hereafter  made  for 

convict  labor  may  so  provide),  to  claasify  the  convicts  according  to 
their  age  and  disposition — placing  all  young  men  under  twenty-one 
years  of  age  (unless  the  conduct  of  the  same  shall  forbid  it),  in  a  shop 
or  shops  by  themselves,  and  give  them  such  work  as  will  be  most  ben- 
eficial to  them  when  discharged ;  and  persons  convicted  of  the  higher 
crimes,  or  who  shall  be  convicted  a  second  time  of  penitentiary  offenses, 
or  whose  conduct  may  require  it,  shall  be  worked  in  a  shop  by  them- 
selves, and  all  incorrigibles  may  be  worked  in  cells  or  shops  by  them- 
selves, at  such  employment  as  the  warden  and  directors,  or  a  majority 
of  them,  may  deem  most  fitting  for  them  or  profitable  to  the  state,  a 
Wahba*!  datkt.  (8.)  Sec.  YIII.  The  warden  shall  attend  to  ihe  purchasing  of  aU 
articles  for  the  institution — clothing,  provision,  medicines,  material  for 
building  or  repairs,  or  any  raw  material  to  be  manufactured  in  the 
penitentiary ;  shall  have  in  charge  the  whole  operation  of  the  institu* 
tion,  and  shall  be  its  execiiive  officer ;  and  in  case  any  guard  or  sub- 
ordinate  officer  of  the  institution  should  violate  any  of  the  laws  or 
rules  of  the  prison,  it  shall  be  the  duty  of  the  warden  to  suspend  said 
offending  guard  or  officer  until  the  meeting  of  the  directors,  who  shall 
examine  into  the  charge,  and  discharge  or  retain  said  guard  or  officer, 
as  justice  may  require.  C^ 
OMtneton  (9.)  Sec.  IX.     The  warden  of  the  penitentiary  shall,  within  five 

■Mnt^  *wiiaisn,  days  after  the  close  of  each  month,  make  out,  certify  and  file  with  the 
«^  auditor  of  state  and  comptroller  of  the  treasury  a  duplicate  statement, 

in  which  shall  be  accurately  set  forth  the  names  of  the  several  con- 
tractors for  convict  labor,  the  amount  due  from  each  at  the  close  of  the 
month  to  which  the  statement  refers,  and  the  particular  class  of  labor 
on  which  said  contract  was  based ;  and  upon  receiving  such  certified 
statement,  the  comptroller  shall  requirie  immediate  payment  from  the 
respective  parties  from  whom  such  sums  are  due,  and  when  paid  cer- 
tify the  same  into  the  state  treasury  as  in  other  cases ;  and  if  payment 
be  not  made  within  fourteen  days  after  demand  (of  claims  due),  such 
claims  shall  bear  interest  at  the  rate  of  six  per  cent,  from  the  oloae 
of  the  month  in  which  the  labor  was  performed ;  and  on  payment,  the 
state  treasurer  shall  execute  and  deliver  his  receipt  in  triplicate — one 
to  the  person  making  the  payment,  one  to  the  auditor  of  state,  aild  one 
to  the  comptroller  of  the  treasury:  Provided,  A  uniform  credit  of 
three  months  for  the  hire  of  said  convicts  may  be  allowed  by  the  war- 
den and  directors  to  the  several  contractors :  JProvided  further,  that  on 
the  first  day  of  November,  in  each  year,  payment  in  iull  for  the  pre* 
vious  year  shall  be  promptly  made,  a 
Wbat  money!  (10.)  Sec.  X.    AIL  moneys  due  the  institution,  arising  from  sourccs 

to^al3eS^ii5r*'  o'^^cr  than  those  specified  in  the  next  preceding  section,  shall  be  paid 
^jmwiUon  there-  to  the  Warden,  who  shall  pay  over  the  same  to  ihe  treasurer  of  state 
^  at  the  close  of  each  month ;  and  such  moneys  shall  be  certified  into 

the  treasury  in  the  same  manner  that  other  moneys  are  certified  into 
the  treasury ;  and  for  all  moneys  so  paid  over  by  the  warden,  triplicate 
receipts  shall  be  given,  one  of  which  shall  be  forthwith  deposited  with 
the  auditor  of  state,  one  with  the  comptroller,  and  the  other  retained 
by  the  warden.  A  full  and  detailed  statement  of  all  such  moneys  re* 
ceived  and  paid  over  to  the  treasurer  of  state  shall  be  made  out  by  the 
warden  at  the  close  of  each  quarter  of  the  year;  such  statement  shall 
set  forth  the  several  amounts  received,  from  whom,  at  what  time,  and 

*  (a)  Bepe«led.'  SoppUed,  Sup.  512. 
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on  what  accounts  roceiycd,  and  shall  be  immediatelj  deposited  with  the 
auditor  of  state,  a 

(11.)  Sbo.  XI.  All  accounts  for  claims  anunst  the  ^^nitentiarj, 
whether  for  salaries,  provisions^  clothing,  memcines,  repairs,  buildio^ 
or  other  object,  ehall  be  made  in  duplicate— one  to  the  auditor  of  state 
and  one  to  the  comptroller  of  the  treasury ;  be  certified  by  the  war- 
den, countersigned  by  the  clerk,  and  indorsed  *<  approved  "  by  at  least 
two  directors,  a 

(12.)  Sio.  Xn.  All  contracts  for  provisions,  clothing,  medicines, 
forage,  ftiel,  buildings  or  repairs,  where  the  amount  shall  exceed  the 
sum  of  one  hundred  dollars,  shall  be  given  to  the  lowest  bidder :  Pro- 
vided, In  case  of  the  acceptance  of  any  bid,  and  the  bidder  fails  to 
complete  the  contract,  the  next  lowest  bidden  shall  not  be  entitled  to 
the  contract,  unless  the  price  be  deemed  reasonable  by  the  warden  and 
directors ;  but  the  warden  and  directors  may  then  contract  with  any 
one  whose  offer  may  be  regarded  just  and  proper.  No  bids  herein  au- 
thorised shall  be  received,  or  contract  made  m  pursuance  thereof,  un- 
less the  same  be  reasonable,  and  not  greater  than  the  usual  market 
.  value  and  price.  So  far  as  possible,  the  lettine  of  contracts  shall  be 
as  herein  provided  for,  but  no  other  contracts  shall  be  let  to  run  more 
than  six  months,  nor  shall  any  contract  be  valid  until  approved  by  the 
auditor  and  attorney  general.  Notice  of  the  time  and  place  of  letting 
each  contract  shall  be  given  for  at  least  two  consecutive  weeks  in  two 
daily  newspapers  in  Columbus,  and  in  one  of  the  weekly  papers  pub- 
lished in  each  of  the  counties  adjoining  Franklin  county,  and  in  such 
other  papers  as  the  warden  and  directors  may  deem  expedient ;  and 
where  any  two  bids  shall  be  equal,  the  warden  and  directors  may  select 
any  one  of  them  as  the  person  who  shall  have  the  contract;  and  such 
contractor  shall  give  bond  and  security,  to  the  satisfaction  of  the  di- 
rectors, for  the  faithful  performance  of  his  contract:  Provided,  no 
contract  shall  be  given  or  purchase  made  wherein  either  of  the  di- 
rectors or  any  of  the  officers  of  the  penitentiary  is  interested ;  and  all 
contracts  or  purchases  made  in  violation  of  this  provision  shall  be 
void,  a 

(13.)  Sbo.  XIII.  Convicts  may  be  hired  in  any  number  not  ex- 
ceeding fifty  in  one  contract,  and  for  any  time  not  exceeding  five  jeaxs* 
All  contracts  for  working  convicts  shall  be  given  to  the  highest  bidder, 
of  the  letting  of  which  the  directors  shall  give  at  least  six  weeks*  notice, 
in  two  daily  or  weekly  papers  in  the  city  of  Columbus,  two  in  the  ci^ 
of  Cincinnati,  and  one  in  the  city  of  Cleveland,  and  all  contractors 
shall  be  required  by  the  directors  to  give  security  to  the  state  of  Ohio 
for  the  faithful  perfbrmance  of  their  contracts,  in  such  amounts  as  the 
directors,  in  their  judgment,  may  think  proper  and  right.  All  con- 
victs not  contracted  for,  according  to  the  provisions  of  this  act,  shall 
be  hired  or  otherwise  employed  by  the  directors  and  warden  in  such 
manner  as  they  may  deem  most  conducive  to  the  interests  of  the  state.^ 
^^^ a 

1  Under  the  ISth  and  Uth  SMtioni  of  the  Mi  of  April  M,  1864,(Sw»n'i  R.  8. 
6016),  timilar  to  thia  seotion  IS,  the  direoton  of  the  penitentUuy  gsre  notiee  that 
thej  would  reoeWe  proposali  for  the  labor  of  flftj  oonriotf,  to  be  worked  at  the  man- 
mfketnre  of  wood  tjpe,  mlet,  try  Moaree,  ete.,  and  that  bidi  would  be  eoniidered  for 
the  manafaotare  of  any  other  artiolei,  or  any  other  kinds  of  bodneM.  With  the  ez- 
eeption  of  one  perfon,  who  bid  tiztT-one  eentf  for  raw,  and  one  dollar  for  ezperienoed 
handiy  eaoh  day,  H.  made  the  highest  bid  for  conyicte,  to  work  at  the  coopering  bnsi- 
neii.  The  directors  reftised  to  enter  into  a  oontraot  with  H.,  bnt  dosM  a  oontraot 
with  D.  k  Oo.  for  the  manufacture  of  wood  types,  at  a  bid  less  than  H's.  Under 
these  facts,  and  the  notice  and  statute,  it  was  held  that  the  directors  were  authorised 
to  exercise  a  discretion  in  regard  to  H's  bid,  and  to  rdect  It.  TAc  Aolt  «v  rsl. 
Bawlii  T.  Th4  Dir^eton  of  the  Penitentiary,  etc.,  5  Ohio  St  Rep.  2S4. 
{a)  B«peal6d.    Supplied,  Sup.  AU. 


riotkJbbr. 


Digitized  by 


Google 


Orarwork. 


914  PERITKNTIABT  AND  CQNTICIS.  [cHAF 

Twiw  to  ^M.  (14.)  Sio.  XIV.  It  flliall  be  the  duty  of  the  warden  aad  directon 
■  gu  oonv  ^  make  such  arrangements  with  the  contractors  who  now  have  ooi* 
tracts  for  oonyict  labor,  and  so  to  make  all  ftitore  contracts  as  will  per- 
mit the  convicts  to  haye  a  certain  amount  of  labor  allotted  diem  eadi 
day  for  a  day*s  work,  and  the  time  so  gained,  after  the  performance  of 
the  task,  may  be  occupied  in  attending  the  prison  school  or  in  labor  foi 
the  contractor  at  the  same  rate  the  contractor  pays  the  state  for  the 
same  work ;  and  if  any  convict,  who  shall  have  so  made  overwork, 
shall  lor  any  cause  be  unable  to  make  full  work  on  any  other  day  en 
days,  no  deduction  shall  be  made  from  his  overwork  earnings  on  that 
account.  The  money  so  earned  shall  be  collected  by  the  warden  for 
the  convict  the  same  as  money  due  the  institution  from  the  contraoton 
(with  the  exception  of  the  allowance  of  any  credit),  and  the  warden 
shall  permit  the  convict  to  send  the  amounts  so  earned  to  his  family  or 
friends ;  and  in  case  the  warden  is  dismissed,  or  dies,  or  resigns  before 
the  expiration  of  the  sentence  of  the  convict  who  may  have  funds  in 
his  hands,  he  shall  account  for  the  amount  of  the  same  as  the  other 
funds  of  the  institution  in  his  possession.  And  an  accurate  and  de- 
tailed  account  of  all  such  moneys  received,  from  whom,  the  time  when, 
Hie  amount  received,  and  to  whom  payable,  shall  be  kept  by  the  said 
warden  in  a  book  provided  for  that  purpose,  and  shall  also  enter  and 
sign  the  same  monthly  in  a  pass-book  which  the  prisoner  may  keep  ton 
that  purpose,  a 

(15.)  Seo.  XY.  It  shall  be  the  duty  of  the  warden  and  directon 
Mtbl M^pM^  to  allow  to  all  convicts  to  whom,  from  the  nature  of  their  employment^ 
it  is  impracticable  to  assign  a  daily  allowance  of  work,  and  who,  in  the 
judgment  of  the  warden  and  directors,  are  entitled  thereto  by  their 
fidelity  and  extra  labor,  such  compensation  as  may  appear  to  them 
equitable  in  comparison  with  the  amount  of  labor  required  of  other 
prisoners.  If  such  labor  is  performed  for  a  contractor  or  the 
warden,  the  said  compensation  to  be  required  from  the  contractor 
or  warden  for  whom  it  was  performed,  shall  be  collected,  kept 
and  paid  into  the  treasury  in  the  same  manner  as  other  overwork 
money.  If  such  labor  is  performed  for  the  state,  it  shall  be  paid 
for  by  the  state,  a 

(16.)  Sec.  XYI.  It  shall  be  the  duty  of  the  warden,  at  the  close 
of  each  month,  to  pay  into  the  state  treasury  the  aggregate  amount 
then  in  his  hands  belonging  to  the  several  convicts  for  overwork.  The 
taroasurer  shall  receive  and  receipt  for  the  money  as  in  cases  of  state 
fund^,  and  the  warden  shall  dispose  of  the  receipts  as  directed  in  the 
tenth  section  of  this  act.  The  treasurer  shall  open  and  keep  an  ae- 
oount  with  the  fund  to  be  denominated  ^*  the  prisoner's  overwork  fund." 
Each  convict,  at  the  close  of  his  term,  may  draw  from  the  treasury  his 
proportion  of  the  fund,  upon  the  certificate  of  the  warden;  and 
upon  the  written  request  of  the  convict,  to  be  filed  with  the  an- 
ditor  of  state,  the  warden,  at  any  time,  may  draw  from  the  treasury 
the  amount  due  any  convict  from  the  fund,  or  any  part  thereof, 
for  the  proper  use  of  the  convict  himself,  or  for  the  use  of  his  family 
or  friends,  a 
fawpeetkni  igj  di-  (17.)  Sec.  XYII.  The  directors  shall,  in  company,  every  three 
^•fi^^i^  months,  inspect  the  warden's  account,  the  different  apartments  of  the 

prison,  and  the  condition  of  the  prisoners,  and  shall  have  power  to  reg* 
ulate  and  fix  the  appointment,  duties,  dismissals  and  salary  of  all  offi 
cers  or  agents  of  the  penitentiary,  not  otherwise  provided  for  by  la^, 
▲annainport.  and  annually,  on  or  l^fore  the  fifteenth  day  of  November,  submit  U 
the  governor  of  the  state  a  report  of  the  condition  of  the  prison 

(a)  Bepattled.   SappUed,  Sup.  512. 
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together  wiih  BuggestioiiB  as  to  the  improyements  that  may  to  them 
appear  neoeasanr.  a 

(18.)  Seo.  XYIII.  It  shall  be  the  dutj  of  the  warden  to  proyide  Qmmi  nkt  m 
all  oonyiots  with  a  clean  straw  bed,  and  sofficiencj  of  ooyering  at  all  fijiV""  ^ 
time9  to  protect  them  from  the  inclemency  of  the  season,  and  alM>  with  " 
garments  of  a  coarse  material  suited  to,  and  sufficient  for  the  season ; 
and  he  shall  furnish  them  with  a  sufficiency  of  coarse  but  wholesome 
food,  with  such  alternation  of  food  as  in  the  opinion  of  the  physician 
of  the  penitentiary  shall  be  most  conduciye  to  the  health  of  the  pris- 
oners; and  it  shall  be  the  duty  of  the  warden,  when  in  his  opinion  it 
shall  be  necessary,  to  employ  suitable  persons  to  instruct  the  prisoners 
in  any  work  in  which  they  may  be  employed,  when  the  same  is  for 
state  purposes ;  and  during  part  of  the  time  of  his  or  her  confinement 
as  the  court  before  whom  such  conyiction  may  be  had  shall  direct  to 
be  in  solitary  cells,  such  prisoner  shall  be  confined  in  the  solitary  cells, 
at  such  interyals  and  in  such  manner  as  the  warden  and  directors  may 
deem  proper ;  and  one  or  more  guards  shall  patrol  said  penitentiary  at 
least  twice  in  eyery  hour  during  the  night,  until  the  hour  of  labor  on 
the  succeeding  morning,  a 

(19.)  Seo.  XIX.  It  shall  not  be  lawful  to  make  use  of  a  shower  nim  nmitt 
baUi  in  the  punishment  of  a  conyict,  but  it  shall  be  lawful  to  punish  oM^t^vSiiAqr 
prisoners  for  the  infraction  of  the  discipline,  by  solitary  confinement 
in  dark  cells,  and  by  depriyation  of  food  other  than  bread  and  water ; 
and  any  officer  who  shall  yiolate  any  of  the  proyisions  of  this  act, 
shall  be  discharged  from  his  office  at  the  discretion  of  the  directors  or 
warden.  The  by-laws  r^ulating  the  discipline  of  the  prison  shall  be 
printed  in  tho  language  of  the  conyict  and  posted  in  each  cell,  and 
otherwise  published  so  each  prisoner  shall  know  them,  a 

(20.)  Seo.  XX.  It  shall  be  the  duty  of  the  deputy  warden  to  keep  DiM^piiMbMk. 
a  book,  in  which  shall  be  entered  a  record  of  eyery  infraction  of  the 
published  rules  of  discipline,  with  the  name  of  the  prisoner  so  guilty, 
and  the  punishment  infiicted  therefor,  which  record  shall  be  submitted 
to  the  directors  at  their  regular  session  ;  and  eyery  prisoner  who  may  BMrtidi. 
haye  been  sentenced  for  a  term  of  years,  who  shall,  at  the  end  of  each 
month,  haye  no  infraction  of  the  discipline  so  recorded  against  him, 
shall  for  the  first  month  be  entitled  to  a  diminution  of  one  day  from  the 
time  he  was  sentenced  to  the  penitentiary;  and  if  at  the  end  of  the 
next  month  no  infraction  of  the  discipline  is  recorded  against  him,  he 
shall  be  entitled  to  two  additional  days  diminution  from  his  sentence ; 
and  if  he  shall  continue  to  haye  no  such  record  against  him  a  third 
month,  his  time  shall  be  shortened  three  additional  days ;  and  he  shall 
be  entitled  to  five  days  diminution  of  time  from  his  sentence  for  each 
subsequent  month  he  shall  so  continue  in  his  good  behavior;  and  if  anj 
prisoner  shall  so  pass  the  whole  time  of  his  sentence,  he  shall  be  enti- 
tled to  a  certificate  thereof  from  the  warden,  and  upon  presentation 
thereof  to  the  governor,  he  shall  be  entitled  to  a  restoration  of  all  rights 
of  citizenship  which  may  have  been  forfeited  by  his  conviction;  and  it 
shall  be  the  duty  of  the  warden  to  discharge  such  convict  from  the 
penitentiary  when  he  shall  have  served  the  time  of  his  sentence,  less 
the  number  of  days  he  may  be  entitled  to  have  deducted  therefrom,  in 
the  same  manner  as  if  no  such  deduction  had  been  made ;  provided, 
that  if  such  convict  shall  be  guilty  of  the  yiolation  of  the  printed  and 
published  rules  of  the  prison  afler  he  shall,  as  provided  in  this  section, 
have  become  entitled  to  a  diminution  of  his  term  of  service  to  which 
he  has  been  sentenced,  the  directors  shall  have  the  power  to  deprive, 
at  their  discretion,  such  convict  of  a  portion  or  all  (according  to  the 
flagrance  of  such  yiolation  of  discipline)  of  the  diminuUon  of  the  term 

(a)B«peftltd.   SuppUtd,  Siip.su. 
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of  sentence,  to  wldoh  lie  liad  preyionsl  j  been  by  this  act  entitled ;  and 
ihe  warden  akall  make  known  to  the  convicts  tbe  provisions  of  this 
section  when  tbev  are  received  into  the  prison.  U 
Uil*'«iB|^         (21.)  Seo,  XxI.    The  warden  shall  fomish  to  each  prisoner  soffi- 
cient  light  to  enable  him  to  read  firom  the  time  he  is  shut  up  ux  the 
evening  until  the  ringing  of  the  bell  for  goin^  to  bed,  unless  ue  war- 
den  has  good  cause  to  believe  that  a  convict  is  making  improper  use 
thereof,  in  which  case  he  shall  not  be  so  furnished.  <f 
G«tni  pcoHi-        (2^0  S^^*  XXII.    And  provided,  always,  that  nothing  in  this  act 
loiMMtoczitttng  shall  be  so  construed  as  to  interfere  with  existing  contracts  for  prison 
'^  labor,  unless  by  consent  of  parties,  in  the  event  of  which  the  same  shall 

be  indorsed  upon  the  original  contract  and  signed  by  the  parties,  which 
shall  be  binding  in  all  respects  as  though  no  change  had  been  made,  a 
«f-te»i,  niM         (23.)  Seo.  XXIII.     The  directors  and  warden  of  the  penitentiary 
•BdviniAtiont.    ghfdl,  from  time  to  time,  establish  by-laws,  rules  and  r^ulations  for  tm 
discipline  and  government  thereof,  and  the  warden,  for  himself  and  as- 
sistants, shall  be  held  responsible  for  the  observance  and  enforcement 
of  such  by-laws,  rules  and  regulations;  provided,  alwavs,  that  such  bv- 
laws,  rules  and  regulations  shall  not  be  contrary  to  law;  and  the  di- 
rectors shall  submit  such  by-laws,  rules  and  regulations  to  the  legisla- 
ture at  each  session  thereof;  and  provided,  always,  that  nothing  in  this 
act  shall  be  so  construed  as  to  prevent  officers  of  ihe  Ohio  penitentiaiv 
from  holding  their  respective  offices  until  their  successors  in  office  shall 
be  appointed  and  qualified,  a 
ihmtnm  Mail        C^^*)  S'^*  XXlY.     The  warden  and  directors  may  enter  into  Con- 
or kbor.  tracts  for  working  the  convicts  upon  such  branches  of  business  bs  in 
their  judgment,  will  best  subserve  the  interests  of  the  state,  and  tend 
to  promote  the  welfare  of  the  prisoners,  a 

(25.)  Sec.  XXY.  The  hospital  of  the  penitentiary  shall,  under 
such  conditions  as  the  directors,  warden  and  physician  mav  provide,  be 
accessible  to  the  professors  and  students  of  Starling  medical  college,  and 
other  physicians  of  Columbus,  once  a  week,  during  the  annual  ooU^ 
terms,  fbr  clinical  instruction;  provided  that  no  convict  shall  be  sub- 
jected by  such  professors  to  any  involuntary  examination  or  surgical 
operation,  a 

(26.)  Sec.  XXVI.  It  shall  be  lawful  for  the  directors  and  warden 
to  suitably  reward,  at  their  discretion,  any  prisoner  who  by  meritorioua 
conduct  may  signally  serve  the  interests  of  the  institution  or  the  state; 
and  may  permit  any  extra  reward  to  be  given  to  prisoners,  not  interfer- 
ing with  the  interests  of  the  state,  a 
DvtiM  or  wu4iQ  (27.)  Sec.  XXVII.  That  in  every  case  in  which  a  new  warden  for 
fe&  tmH^&x-  ^^^  penitentiary  shall  be  appointed,  the  warden  whose  term  of  office 
tiMrfmcioMiar.'  shall  have  expired,  shall  deUver  over  to  his  successor  quiet  and  peacea- 
ble possession  of  the  penitentiary  buildings,  with  all  the  proper^  of 
the  state  in  his  possession,  together  with  we  convicts;  and  it  shall  be 
the  duty  of  such  succeeding  warden  to  give  to  his  predecessor  a  receipt 
for  the  property  and  convicts  aforesaid;  the  warden  whose  term  of 
office  shall  have  expired  shall  also  make  out,  under  oath,  a  iull  and  de- 
tailed account  of  all  the  receipts  and  expenditures  of  the  penitentiary 
since  his  last  annual  report,  or  that  have  not  been  reported  to  the  audi- 
tor of  state  at  any  time  during  his  term  of  office ;  also,  a  true  inventory, 
with  the  eontract  price  of  all  the  property  in  his  possession  as  such 
warden,  belonging  to  the  state,  consisting  of  raw  materials  and  manu- 
factured articles,  medicines,  forage,  and  all  kinds  of  provisions  provided 
for  che  penitentiary,  and  shall  deliver  the  same  over  to  his  successor, 
together  with  all  moneys  on  hand,  stating  in  ^1  the  sources  of  said 
moneys  and  the  amount  from  each  source;  it  shall  be  the  duty  of  the 

(a)Ba9eftlod.  SappUod,  Sap.  Sli. 
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Bueoeoding  warden  to  give  to  his  predecessor  in  office  his  receipt  for 
suoli  property  and  moneys  as  may  be  scliednled  and  delivered  over  to 
him  as  aforesaid;  and  if  any  such  retiring  warden  shall  reftise  or 
neglect  to  comply  with  any  of  the  provisions  of  this  section,  he  shall 
be  held  goilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be 
fined  in  any  sum  not  exceeding  one  thousand  dollars,  and  be  imprisoned 
in  the  county  jail  for  any  period  not  less  than  one  month  nor  more  than 
six  months,  or  both,  at  the  discretion  of  the  court,  d 

(28.)  Seo.  XXVIII.  That  whenever  any  bond  is  required  of  a  Bonds  or  ccaint. 
contracting  party  by  the  provisions  of  this  act,  every  such  contracting  J^J^***  *•  *• 
party  shall  file  his  said  bond  with  the  said  warden  and  directors  at  the 
time  c^  putting  in  such  proposals  or  bids  for  each  contract,  which  said 
bond  shatl  be  in  such  sum  as  the  said  warden  and  directors  shall  direct, 
conditioned  that  the  party  making  the  proposals  or  bids,  will  accept 
ihe  contract  if  the  same  l>e  awarded  to  said  party,  and  for  the  faithful 
performance  of  the  contract  on  the  part  of  such  contracting  party,  and 
no  bid  or  proposals  shall  be  received  unless  said  bond  accompany  the 
same,  a 

(29.)  Seo.  XXIX.  That  the  act  entitled  <'an  act  providing  for  the 
appointment  and  a  more  thorough  system  of  accountability  of  officers 
of  the  Ohio  penitentiary,  fixing  their  compensation,  prescribing  their 
duties,  and  determining  the  manner  of  working  the  convicts,*'  passed 
April  12, 1858,  and  all  laws  and  parts  of  laws  inconsistent  with  the  pro-  55  ] 
visions  of  this  act  are  hereby  repealed;  and  the  terms  of  all  persons 
now  holding  office  under  the  provisions  ^f  the  acts  hereby  repealed 
shall  expire  upon  the  appointment  and  qualification  of  the  omcers, 
whose  terms  of  office  are  provided  for  in  this  act  a 

Sxa  XXX.   This  act  to  take  e&ctfirom  and  after  its  paMtge. 

▲a  Aot  to  proTide  fbr  the  safe  keeping  of  Innado  oonTieU. 
[flMMiJCarAll,184&    43  mL  flM.  78.] 

(30.)  Seo.  1.  Be  it  enacted  by  ihe  General  Assenibfy  of  the  State  nqMrtmaot 
0/  OhiOy  That  the  directors  of  the  Ohio  penitentiaiT  be  and  they  are  * — '  — ' 
hereby  authorized  and  required  to  cause  to  be  erected,  or  provide  a  suit- 
able department  for  the  reception  of  lunatic  or  insane  convicts  in  said 
prison,  of  'such  dimensions  as  may  be  necessary  to  accommodate  the 
convicts  that  now  are  or  hereafter  may  become  insane  in  said  prison: 
Provided,  the  same  can  be  erected  by  convict  labor,  and  not  interfere 
with  the  labor  heretofore  appropriated  to  aid  in  ^e  enlargement  of  ihe 
lunatic  asylum. 

(31. J  Seo.  n.  That  whenever  a  convict  in  the  Ohio  peniten-  ..„^„,^ 
tiary  snail  become  insane,  the  warden  shall  give  notice  to  the  physi-  aooaTioi 
oian  for  said  prison  and  the  superintendent  of  the  lunatic  asylum;  ^e  ^"^'^ 
physician  and  superintendent  aforesaid,  upon  rooeivine  such  notioe, 
shall  forthwith  exanclno  such  convict,  and  if,  upon  such  examination, 
they  shall  be  of  opiui>b  that  said  convict  is  insane,  they  shall  certify 
the  same  to  the  waid  a.  of  the  prison,  who  shall  forthwith  put  such 
lunatic  or  insane  convior  in  the  department  procured  for  that  purpose.  ^ 

(32.^  Seo.  III.  That  the  physician  for  said  prison,  together  with  smm^ 
the  superintendent  of  tho  lunatic  asylum,  shall  give  such  medical  and 
surgical  aid  to  the  lunatic  Ci  nvicta  as  the  nature  of  their  cases  may  re- 
quire; and  whenever  any  lunatic  or  insane  convicts  shall  be  adjudged 
to  be  restored  to  their  p-o)  er  minds,  or  so  far  restored  that  it  may  be 
eonsidered  safe  to  put  U  sn  at  labor,  under  their  sentence,  and  certified 

1  See  alac,  as  to  oonTiota  wVa  become  Insane,  ante  p.  849. 
(a)BepMa«l.   »«»"«>.  8il^jJ5l. 
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bj  tlie  physician  and  superintendent  as  aforesaid,  the  warden  of  the 
prison  shall  again  pat  such  restored  convict  at  hard  Libor  according  to 
his  sentence. 

Aa  Act  making  proTisiont  for  oarryinf  into  offeet  the  aets  for  the  pnnitliment  of 

orimof.! 

IPomtd  md  took  ^«al  JUrvary  90, 1880.    83  wrf.  BM.  14] 

When  and  how  (^^0  ^^^*  1*  -^^  ^  enacted  hy  the  General  Auembly  of  the  State  of 
portodto  theMDo^  OhtOj  That  any  person  sentenced  to  imprisonment,  agreeably  to  the  pro- 
hmStxj.  visions  of  the  act  for  the  pumshment  of  crimes,  shall,  within  thirty 

dajs  after  his  or  her  conviction,  be  transported  to  the  penitentiary  of 
this  state,  by  the  sherifif  of  the  county  in  which  such  conviction  may  be 
OoDF  of  their  Ben-  ^^^1  *°^  ^^^^  *^®^  ^^  delivered  into  the  custody  of  the  warden  of  said 
tenoe  to  be  de!^-  penitentiary,  together  with  a  copy  of  the  sentence  of  the  court  ordering 
ered  to  warden,     ^^.j^  imprisonment,  there  to  be  safely  kept  until  the  term  of  his  or  her 
confinement  shall  have  expired,  or  until  he  or  she  shall  be  pardoned  by 
the  proper  authority. 
Seo.  II.» 
Sheriff  may  de-      (34.)  Seo.  III.     That  the  sheriffis  of  the  several  counties  of  this 
^rtng  ""oon^Sy!  Btate,  (luring  the  time  they  or  any  of  them  shall  be  employed  in  con- 
anoeofoonTiote.    voying  to  the  penitentiary  any  person  or  persons  sentenced  to  impris- 
onment, shall  have  the  same  power  and  authority  to  secure  him,  her  or 
them  in  any  jail  within  the  state,  and  to  demand  the  assistance  of  anv 
sheriff,  jailer  or  other  person  within  this  state,  in  securing  all  such 
offenders,  as  if  such  sheriff  was  in  his  own  proper  county  ]  and  all  such 
Penid^,  etc,  for  sheriffs,  jailers  or  other  persons  so  called  upon,  shall  be  liable,  on  reins- 
notaMdsttnghim.  j^g^  ^  ^^  g^jjj^^  penalties  as  if  called  upon  by  the  dieriff  of  their  own 
proper  county. 

1  The  following  act,  passsed  March  12,  18$1  (Ohaae,  2009),  is  probably,  in  some  of 
its  proTisions,  still  aoted  upon  as  in  foroe,  by  the  oflleers  of  the  prison : 

An  Act  to  authorise  the  appointment  of  directors  of  the  penitentiary,  and  for  other  pnrposes. 

6bo.  XL  That  it  is  hereby  made  the  daty  of  the  directors  of  the  penitentiaiy, 
hereby  ereated,  to  superintend  and  direct  the  affairs  and  management  of  the  peniten- 
tiary, in  all  matters  in  regard  to  the  employment  of  the  oonriets,  which  are  now  or 
may  the  carrent  year  be  eonfined  in  the  penitentiary,  in  saeh  manner  at  the  direeton 
may  think  wiU  best  subserve  the  interest  of  the  state.  And  should  the  dirooton 
aforesaid,  or  a  majority  of  them,  be  of  opinion  that  it  would  be  for  the  interest  of 
the  state,  to  work  a  part  of  the  convicts  aforesaid  without  the  walls  of  the  peniten- 
tiary,  either  in  the  improvememt  of  tiie  publie  grounds,  according  to  the  plan  of  the 
governor,  or  in  the  manafaetare  of  briok«  or  other  work  in  whioh  they  may  be  profit- 
ably employed,  within  a  reasonable  distance  of  the  penitentiary,  they  shall,  in  that 
case,  direct  the  keeper  of  the  penitentiary  accordingly,  in  writing,  and  make  a  record 
of  saeh  order  in  a  oook  to  be  by  them  kept  for  tbi  poipose  of  recording  their  pro- 
oeediags. 

6x0.  IV.  That  the  keeper  of  the  penitentiary  shall  incur  no  forfnture  for  the 
escape  of  any  convict  employed  without  the  walls  of  the  prison,  by  order  of  the  direc- 
tors, or  going  to,  or  returning  firom  such  employment,  unleee  such  esei^  should  arise 
from  the  negligeaoe  of  the  keeper,  his  deputies  or  guards ;  anything  in  the  aet  mskiag 
provision  for  the  carrying  into  effect  the  act  for  the  punishment  of  orimes,to  the  con- 
trary notwithstanding. 

Sao.  V.  That  the  keeper  of  the  penitentiary  is  hereby  required  to  build,  within 
the  jprieon  walls,  saeh  temporaiy  workshops,  and  repair  the  <M  sheps,  ia  saeh  maanet 
as  the  directors  may  direct.  • 

Sbc.  VI.  That  all  articles  manufactured  by  the  convicts,  under  the  direction,  ox 
by  the  order  of  the  directors,  whether  manufactured  within  or  out  the  walls  of  the 
prison,  shall  be  sold  for  the  use  of  the  state,  as  in  other  eaaes.  And  all  moneys  re- 
ceived by  the  keeper  under  this  act,  on  oontraot  or  otherwise,  for  the  lahor  of  the 
convicts,  shall  be  placed  to  the  credit  of  the  state. 

Seo.  VII.  That  the  penitentiary  is  hereby  deelared  to  extend  to  any  brick  yard, 
or  other  place  or  places  of  employment  of  the  convicts  without  the  walls  of  the  priseef 
at  whioh  such  convicts  may  be  employed  by  order  of  the  directors;  anything  in  an^ 
act  heretofore  passed  to  the  contrary  notwithstanding. 

3  Repealed.    See  ante  p.  OSl. 
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(35.)  Sec.  IY.     That  every  person  sentenced  to   hard  labor  and  Treatment  of  con. 
imprisonment,  as  aforesaid,  shall  be  washed,  cleansed  and  remain  in  htS  **°aSr*'dtoI 
separate  lodgings  until  it  shall  be  certified  by  a  physician  that  he  or  ^^'^{j^J^  ^^ 
she  may  be  safely  admitted  among  other  prisoners;  and  the  clothes  ^        ^^^' 
which  the  said  person  may  wear,  on  his  or  her  arrival  at  the  peniten- 
tiary, shall  either  be  burnt  or  carefully  fumigated  and  put  away,  at  the 
discretion  of  the  warden ;  and,  in  case  the  said  clothes  are  preserved, 
they  shall  be  restored  to  the  owner  at  the  expiration  of  the  term  of  his 
or  her  confinement;  but  in  case  such  clothes  shall  have  been  burnt,  de- 
stroyed or  not  returned,  then  the  warden  shall  furnish  such  convict 
with  a  good  suit  of  coarse  clothes,  at  the  time  such  convict  is  discharged 
firom  confinement;  and,  in  all  oases  when  a  prisoner  is  discharged,  the 
warden  shall  give  him  or  her  a  sum  not  exceeding  five  dollars  in  money. 
Seo.  V.i 

(36.)  Sec.  YI.     That  each  convict  shall  be  kept  at  work  every  day  Houn  of  ubor 
in  the  year,  Sundays  excepted,  and  the  hours  of  work  shall  be  as  many  ^^ 
as  the  season  of  the  year  will  permit,  and  when  the  labor  of  each  day 
is  finished,  such  tools  and  materials  as  may  be  easily  removed  shall  be 
taken  to  places  of  safety  until  the  hour  of  labor  shall  return.'  a 
Sec.  YII.« 

(37.)  Seo.  YIII.     That  the  warden  shall  open  an  account  with  each  Aooonnt    to  bt 
and  every  county  within  this  state,  and  enter  the  costs  of  conviction  SSn^  -^^  **** 
and  transportation  of  all  convicts,  under  the  head  of  the  county  from 
which  they  are  sent;  and  he  shall,  moreover,  keep  all  the  vouchers  JJj°2J^iw^^ 
properly  receipted,  in  support  of  each  and  every  charge,  and  file  them  reporting  mbm. 
in  progression  and  numerical  order;  and  the  numbers  of  the  vouchers 
shall  correspond  with  the  entry  numbered  on  the  journals  of  accounts 
to  be  kept;  and  at  the  expiration  of  each  fiscal  year,  the  vouchers 
of  that  year  shall  be  filed  and  labeled,  with  the  proper  year  written 
0^  the  outside,  and  the  whole  carefully  preserved.    And  it  shall  be  the 
duty  of  the  directors  to  examine,  settle  and  report  the  same,  in  the 
same  manner  as  the  other  accounts  of  the  institution  are  examined,  set- 
tled and  reported,  a 
SEa  IX.* 

(38.)  Sec.  X.     That  the  auditor  shall  keep  a  regular  account  with  How  anditor  to 
the  warden  of  the  penitentiary,  charging  him  with  all  moneys  paid  on  S?*iJS3SS^^ 
jiccount  of  the  institution,  and  crediting  him  by  all  moneys  paid  into  report  thereon, 
the  treasury,  on  the  production  of  the  treasurer's  receipt  for  said  pay- 
ments.    And  it  shall  be  the  duty  of  the  auditor  to  make  out  an  abstract 
of  all  such  accounts,  up  to  the  fifteenth  of  November,  annually,  and 
report  the  same  to  the  general  oMemhly  on  the  first  Monday  of  Decemberj 
annually.^  tl 

(39.)  Sec.  XI.    That  the  books  of  the  warden  and  clerk  shall  be  Booki  of  waraea 
open  at  all  times  for  the  inspection  of  the  directors  of  the  penitentiary;  tok^^uOTleu! 
and  abstracts  of  the  books,  certified  under  the  hand  and  seal  of  either  ^^^  °^****^ 
of  the  said  directors,  shall  be  good  evidence  in  suit  against  the  clerk  or 
warden,  or  his  securities,  a 

(40.)  Sec.  XII.  That  no  vinous,  spiritous  or  fermented  liquors,  Penalty  for  giT- 
(except  such  as  may  be  prescribed  by  attending  physicians  for  any  con-  S^toSSoo  "etS' 
vict  in  ill  health),  tobacco,  snuff  or  cigars,  shall  be  introduced,  given,  2.*^^^^^^*°^ 
bartered  or  sold  to  any  of  the  convicts  within  the  penitentiary;  and  any  **"" 
person  so  offending  against  the  provisions  of  this  section,  shall  forfeit 
and  pay  a  sum  not  exceeding  fifty  dollart>  to  be  recovered  in  an  action 

1  Repealed.    53  t.  Stat.  1.^.  ^Seesco.  (0.)  S  Snporscded  and  sapplied. 

4  8fiT>plied  by  seo.  (49.)  6  The  pari  in  italic  modified.    See  ante  p.  36. 

(a)  Bepealed,  60  t.  48.    SuppUed,  Sup.  612. 
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of  deht,^  at  the  suit  of  the  warden,  before  any  court  of  competent  juris* 
diction,  to  be  ^pHed  to  the  use  of  the  institution.'  a 
Lawt,  etc,  rega-  (41.)  Seo.  XIII.  That  it  shall  be  the  duty  of  the  directors  to  cause 
with^rSwnSTto  *^  "^  placed  in  some  conspicuous  situation  about  the  prison,  so  much 
be  published  In  of  the  laws  of  this  State  and  of  the  by-laws  of  the  institution,  as  re- 
prison.  j^^g  ^  ^j^^  intercourse  between  visitors  to  the  prison  and  the  prisoners, 

su^inbt^of      (42.)  Sec.  XIV.     That  in  all  suits  or  prosecutions  in  behalf  of  the 
Eronght.  ^^        institution,  the  style  shall  be :  '^  The  Ohio  Penitentiary  v,  A.  B." 
Oonvicti  escaping      (43.)  Seo.  X V.  That  the  Warden  of  the  penitentiary  be,  and  he  is 
«n7  oonflned!^  hereby  authorized  and  required  to  arrest,  and  cause  to  be  arrested,  and 
uij  time.  again  committed  to  safe  keeping  in  the  penitentiary,  any  and  every 

convict  who  shall  escape  there^m,  and  be  found  at  large  within  the 
confines  of  this  state,  whether  the  term  for  which  such  convict  has 
been,  or  shall  be  sentenced  to  imprisonment  in  said  penitentiary,  has  or 
has  not  expired, 
offloen  required      (44.)  Seo.  XVI.     That  it  shall  be  the  duty  of  all  sheriff,  coroners 
totBfoStinic^  &Q^  constables,  to  arrest  any  and  every  such  convict,  and  him,  her  or 
▼*«*•;  them  forthwith  convey  to  the  said  penitentiary,  and  deliver  to  the  war- 

den thereof.  " 

ilutoS^fcTiS^      (45.)  Seo.  XVII.    That  Ar^  sheriff,  constable  or  other  person,  who 
tag.         ***       shall  retake  and  convey  to  the  penitentiary  any  convict  who  may  have 
escaped  therefrom,  shall  be  allowed  eight  cents  per  mile  going  to  and 
returning  from  the  penitentiary,  and  such  additional  compensation  as 
the  warden  m^  deem  reasonable,  for  the  necessary  ezpeC'  ^     jcurred. 
iniinnuy  to  bt      (46.)  Seo.  XVIII.     That  one  or  more  apartments  in  the  penitentiary 
flfltabiifhed.         ^j^^j  ^  prepared  for  an  infirmary ;  and  whenever  any  convict  shall  be 
whwi  oonTiots  to  Considered  by  the  attending  physician  so  unwell  as  to  require  removal 
bt  piMed  there,  from  work  or  solitary  confinement,  he  or  she  shall  be  placed  in  the  in- 
*^  firmary,  there  to  remain  until  the  physician  shall  report  to  the  warden 

that  such  convict  is  in  a  proper  condition  to  be  removed  from  said  in- 
firmary;  the  said  warden  shall  then  order  him  or  her  back  to  their  for* 
mer  labor  or  cell. 
Bible   txr.    and      (47.)  Seo.  XIX.     That  the  warden  shall  frurnish  each  convict  with 
pMoUng  tooen-  ^  Bible,  and  shall  permit,  as  often  as  he  may  think  proper,  regular  min- 
isters of  the  gospel  to  preach  to  such  convicts. 
Seo.  XX.» 
Seo.  XXI.» 
Who  may  TieH      (48.)  Seo.  XXII.     That  the  governor,  heads  of  departments,  and 
g2b^^^S[toii.^  members  of  the  general  assembly,  and  such  other  persons  as  the  war- 
den may  think  proper,  shall  be  admitted  as  visitors  within  the  walls  of 
the  penitentiary. 

Seo.  XXin.< 

Warden  toreoetre      (49.)  Seo.  XXIV.     That  the  Warden  ef  the  penitentiary  is  hereby 

SdbS^  an^^  required  to  receive  alJ  criminals  sentenced  to  the  penitentiary  by  the 

oftbe  u.  states,    authority  of  the  United  States,  and  to  keep  them  at  hard  labor,  or  in 

solitary  confinement,  agreeably  to  the  order  of  the  court  pronouncing 

such  sentence,  until  legally  discharged  therefrom.    And  the  warden 

shall  certify  the  expense  of  every  convict  conmitted  to  his  care  under 

this  section,  as  is  required  of  sherififo  by  the  act  entitled  "an  act  for 

the  confinement  of  prisoners  under  the  authority  of  the  United  States, 

in  the  jails  of  this  state."^  a 

Whenffnardsjtis-      (50.)  Seo.  XXV.     That  if  the  guards  employed  in  said  peniten* 

^jdjb  slaying  ^jj^^y^  qj  njjy  ^f  them,  should,  in  the  attempt  to  prevent  the  escape  of 

any  convict,  or  in  attempting  to  retake  any  convict  who  has  escaped,  or 

1  See  Oodcy  seo.  (605.)  2  See  also  post,  seo.  (40.)        8 Superseded. 

4  Repealed  by  (20)  seo.  of  this  Chapter.  A  For  this  aot  SM  J  ABA 

(a)  Bepealed,  60T.  43.   BvppUed,  Snp.  SU. 
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in  attempting  to  prevent  or  to  suppress  a  mutiny,  take  the  life  of  such 
convict,  such  guard  shall-  not  be  held  responsible  therefor,  unless  the 
same  was  done  unnecessarily  and  wantonly,  u 

(51.)  Sec.  XXVI.     That  the  act  making  provision  for  carrying  into  Act  repealed, 
effect  the  acts  for  the  punishment  of  crimes,  passed  February  the  twen-  ^^ 
ty-sixth,  one  thousand  eight  hundred  and  twenty-four,  and  an  act  to  ^**** 
amend  the  act  entitled  "an  act  making  provision  for  carrying  into  effect 
the  act  for  the  punishment  of  crimes  J  passed  December  the  thirty-first,  ^jj^^^  .^^^ 
one  thousand  eight  hundred  and  twenty-seven,  be  and  the  same  is 
hereby  repealed. 

An  Aot  to  preyent  dealing  with  eonvietf. 
[AMMdMMl  loot  4|MfWniary  26, 1834.     S2  vol.  Aot  19.] 

(52.)  Seo.  1.     Be  it  enacted  hy  the  General  Assembly  of  the  State  Penalty  for  deal. 
of  Ohio^  That  if  any  person  shall  buy,  barter  or  exchange  any  goods  Jjft  for^atateMS-" 
of  any  description,  with  any  convict  of  the  Ohio  penitentiary,  the  perty ;  or  neiung, 
property  of  the  state,  unless  leave  of  the  keeper  or  warden  of  said  JJSiiJSJ'^d  hoi 
penitentiary  be  first  had,  or  shall  sell  or  piv*  any  spiritous  liquors,*  of  recovered; 
any  description,  to  a  convict,  every  such  /  .son  shall  forfeit  and  pay, 
for  every  such  offense,  a  sum  not  less  than  five  dollars,  nor  more  than 
one  hundred  dollars,  to  be  recovered  in  an  action  of  debt,  at  the  suit 
and  in  the  npme  of  the  keeper  or  warden  of  the  penitentiary,  before 
any  justice  e  peace  having  cognizance  of  the  same.  O^ 

(53.)  Seo.  II.    All  fines  and  sums  collected  shall  be  paid  into  the  —And  to  whoa 
state  treasury  for  the  use  of  the  state,  u  ^** 


CHAPTER  85. 
PETITIONS  TO  THE  GENERAL  ASSEMBLY. 

♦ 

BMnov  Sbctiok 

1.  Before  petition  for  new  county  preeented,     3.  When  petition  presented,  speaker  to  inquire 

notice  must  be  given ;  and  when,  and  how.  aa  to  notice,  etc.— Proof  of  notice,  etc. 

2.  Before  petition  afB»cting  the  rights,  etc.,  of     4.  Petition  for  new  connty,  or  removal  of  seat 

others  presented,  notice  to  be  given ;  and  of  Justice,  etc.,  most  show  where  seat  of 

when  and  how.— Petition,  etc.,  mnst  not  Justice  is  wanted,  etc. 

have  been  in  circulation  more  than  six  5.  Act  repealed. 

months.^How  names  to  be  attached  to  6.  Petitions  relating  to  new  countlef  and  county 

petition.  seats. 

An  Aot  to  regulate  the  mode  of  petitioning  the  legislatnre  in  certftin  cases. 
[PluMiMd(ooX;^se(,FsbrMary21, 1824.    29  roL  Sta^  507.] 

(1.)  Section  I.     Be  it  enacted  hy  the  General  Assembly  of  the  State  Before  petition 
of  OhiOy  That  previous  to  any  petition  being  presented  to  any  future  p^S?Jd,  *^^U 
legislature,  praying  that  a  new  county  may  be  erected  in  this  state,  no-  n»^t  ^j*  gj^on : 
tice  of  the  intention  of  presenting  such  petition  shall  be  given,  at  least  Sow. 
thirty  days  before  the  ensuing  session  of  the  legislature,  by  advertising 
the  same  in  a  newspaper  printed  in  each  county  from  which  such  new 
«ounty  is  intended  to  be  taken;  or,  in  case  no  such  paper  is  printed 
within  such  county  or  counties,  then  notice  shall  be  given  by  advertise- 


1  See  also  ante  sec.  (37.) 
YqI^     I. 60    ^«^  *«P«*led,C0V.«-    Supplied,  Sup.  012. 
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merit,  to  be  fixed  at  the  door  of  the  house  where  courts  are  held  for 
such  county,  for  the  aforesaid  period  of  thirty  days;  and  such  notke 
shall  set  forth  the  boundary  lines  of  the  new  county  for  which  the  pe- 
titioners do  intend  to  pray. 
Before  pet itionaf-      (2.)  Sec.  II.     That  in  all  cascs  where  petitions  are  intended  to  be 
J^k^!  ufJnl^^if^^ri^  presented  to  any  future  legislature,  whereby  the  particular  right  or  priv- 
9.  ut.-*!,  notiuj  to  ilege  of  any  individual  or  individuals,  bodies  politic  or  corporate,  may 
wL  ifana  how."    be  affccted  or  infringed,  notice  of  such  intention  shall  be  given  in  the 
county  or  counties  wnere  the  party  or  parties  interested  may  reside,  in 
the  same  manner,  and  for  the  same  length  of  time,  as  provided  in  tbe 
first  section  of  this  act.     But  if  the  party  or  parties  interested  as  afore- 
said do  not  reside  within  this  state,  then  four  months'  notice  of  such  in- 
tended application  shall  be  given  in  at  least  one  of  the  public  papers 
Petition,  etc.,      printed  within  this  state;  and  the  session  to  which  such  petition  Is  ecu- 
Ken^  in  **circuu-  tcmplatcd  to  be  presented  shall,  in  all  cases,  be  designated  in  the  notice, 
lion  more  than  And  no  petition  or  memorial  shall  be  received  by  any  ftiture  legislature 
■u  months.         ^Yxqi  has  been  a  longer  time  in  circulation  than  six  months  previous  to 
the  commencement  of  the  session  at  which  it  is  presented;  nor  shall 
atiaciw<rto*peti-  ^^J  uamcs  of  petitioners  be  written  on  a  separate  paper  or  sheet,  and 
*»'^"-  attached  to  the  petition. 

^,^entJ^*'«Stk.  C^-)  ^^^'  ^^'-  ^^^^  ^*  ^^^^^  ^®  *^®  ^^*y  ^^  ^^  speaker  of  that 
Sr*to°  Inquire  m  branch  of  the  legislature  to  which  such  petition  or  memorial  may  be 
to  notias  etc.       offered,  to  inquire,  at  the  time  such  petition  or  memorial  is  presented, 

whether  notice  thereof  has  been  given  agreeably  to  the  requisitions  of 

this  act,  or  whether  such  petition  or  memorial  has  been  a  longer  time  in 
etc.  *  circulation  than  is  allowed  by  this  act ;  and  if  satisfactory  proof  of  the 

aforesaid  requisitions  is  produced,  then  such  petition  or  memorial  shall 

be  received. 
Petition  for  new      (4.)  Sec.  IV.     That  all  persons  hereafter  petitioning  the  legislature 
T^^7l^^^u.V  for  *he  erection  of  a  new  county,  or  a  review  or  removal  of  a  seat  of 

trI  of  seat  of  Jus-    ,        ,  .t.        t  •  iii«i»  ••  ••  -i        t*      ^ 

tice,  etc.,  must  justicc  Within  this  stuto,  shall,  lu  their  petition  or  petitions,  identify  the 
S justice iawam-  place  where  they  wish  the  seat  of  justice  to  be  fixed  therein,  and  shall 
ed,  etc.  also  present  the  notice  required  by  the  first  section  of  this  act,  with  said 

petition. 
Act  repealed.  (5.)  Seo.  V.     That  the  act  entitled  "an  act  to  regulate  the  mode  of 

Ohase  1166  petitioning  the  legislature  in  certain  cases,"  passed  February  twenty- 

two,  eighteen  hundred  and  twenty,  be  and  the  same  is  hereby  repealed. 

t 
An  Act  to  amend  an  act  entitled  ''an  act  to  amend  an  act  entitled  an  act  to  regulatf 
the  mode  of  petitioning  the  legislature  in  certain  caseSi"  passed  March  12, 1S44. 

[PoMcd  and  took  ^ed  ApHl  12, 1868.    65  vol  Stat.  67.] 

Swan's  R.  8.  609.       (6.)  Seo.  I.     Be  it  CTiacted  hy  the  General  Assembly  of  the  State  of 
to*nlTSunttel  ^^^)  That  in  all  cases  where  petitions,  memorials  or  remonstrances 
and  county  seats,  shall  be  presented  to  any  future  legislature,  for  or  against  the  erection 
of  any  new  county,  or  for  the  location  or  relocation  of  any  county  seat, 
the  petitioners  shall  be  twenty-one  years  of  age  and  resident  tax  payers 
or  voters  within  the  several  townships  where  they  may  reside,  and  the 
petition  shall  set  forth  the  name  of  the  township  and  county  where 
the  petitioners  reside,  and  that  his  or  their  residence  is  within  or  out  of 
the  bounds  of  the  proposed  new  county,  as  the  case  may  be;  and  all 
the  foregoing  requisitions  shall  be  proven  by  the  certificate  of  a  town- 
ship clerk,  or  by  the  oath  or  affirmation  of  some  respectable  freeholder 
or  voter,  certified  by  some  person  authorized  to  administer  oaths;  and 
said  certificate,  oath  or  affirmation  shall  specify  on  said  petition,  me- 
f  niorial  or  remonstrance,  in  a  legibly-written  hand,  the  number  of  sign- 

^  ers  there  were  to  said  paper  at  the  time  of  certifying  the  same. 

Act  rciMmiou.  (7.)  Sec.  II.     That  section  one  of  the  act  to  which  this  is  an  amend- 

Swan  8 II  s.  009.  mcnt  be  and  the  same  is  hereby  repealed.     This  act  to  take  effect  and 
bo  in  force  from  and  after  its  passage.  \       \ 
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